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553. Proceedings for remova.l.—-“In all cases of judgments
justice of the peace, whether issue was joined
rendered by
before the justice or not, either party may remove such judg
writ of certiorari, into the circuit or district court
ment by

for the county in which the judgment

a
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1

a

application
particularly
where
the
amount is small: Vanderstoiph v. Boy
ian. 50 Mlch., 330: 15 N. W., 495.
A party may remove‘
by
cause
certiorurl although he did not appear
By neglecting to
before
the justice.
appear he waives nothing:
Campau
Mlch., 152.
v. Fairbanks,
Certiorari
is the proper proceedings to get rid of
a void judgment:
Lake Shore
Mich
igan Southern Ry. Co.
v.
Hunt. 39
Mlch., 469.
And so the writ will issue
to review the proceedings of
circuit
court commissioner to dissolve an at
tachment issued by a justice of the
peace: Zook v. Blough, 42 Mlch., 387.
A separate writ of certiorm-6
is
necessary
to bring up for review any
alleged errors in ancillary proceedings
by garnishment:
but such proceedings
will fall to the ground when Judgment
in the principal
case is
set
aside:
Withington
v. Southworth,
26 Mlch.,
Gurnishee proceedings may be
381.
revived upon a writ of certiorar-i sued
out by the defendant in the principal
case,
in his own name and in his
own behalf if the latter‘s rights are
cut oﬂ without his having an oppor
tunity for
hearing:
Wilson v. Bar
tholomew. 45 l\fich.. 41:
N. W.. 227:
ee, Cnmpau v. Button, 33 Mlch., 525,
7

n

a

9

3

a

2

5

v.
See, Morrison
935.
1—C. L.,
Emsley, 53 Mlch., 564: 19 N. W., 187;
Tyler.
56
23 N. W., 314: Mann v.
Mlch., 584; 19 N. W., 145; Antiau v.
Nadeau, 53 Mlch., 460; 50 N. W., 302;
White v. Boyce, 88 Mlch., 349; 18
v. Corbitt, 52
N. W., 218: Galloway
Mlch., 460; 13 N. W., 781; Erie Pre
serving Co. v. Witherspoon, 49 Mlch.,
tatutory writ of ccrtiorari
The
377.
lies only to review judgments rendered
by justices of the peace in the exer
jurisdiction: Warner
cise of original
Doug., 358.
it is in
v. Porter,
writ of error: McOmber
substance
N. W..
v. Chapman. 42 Mlch., 117;
The writ is never a matter of
288.
right, and can only issue upon satisfy
ing the circuit court commissioner or
circuit judge, that there has been error
committed: Young v. Kelsey. 46 Mlch.,
453;
Meads
v.
N.
W..
114:
(‘opper B. M., 125 Mlch., 456; 84
The allowance of the writ
N. W., 615.
justice of the peace from the
to
court is exceptional and will
supreme
only be made to prevent a failure of
justice: White v. Boyce, 88 Mlch.,
349: 50 N. W., 302: Citing, Adams v.
Abram. 38 Mlch., 302, and Withlugton
v. Southworth, 26 Mlch., 381. Interest
taxpayer merely will not justify
as

was rendered/’1
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“The party intending to apply for such certiorari, shall give
the justice notice in writing within ﬁve days after the rendi
tion of the judgment, of his intention of removing the cause
to the circuit court or district court by certiorari; and shall,
within thirty days, make or cause to be made an aﬁidavit, set
and Vanderstolph
330,

v. Boyian,

50 Mich.,

331.

As to whether a person not a party
to a suit, hut injuriousiy aiiected there
by, may remove the cause by ccrtioruri,
cited.
see the three cases last above
And as to when the statutory writ may
have
the force oi’ and operate as a
see the
common law writ of ccrtiorari,
same

cases.

The statutory ccrtiorari does not lie
in special proceedings, as in the case
of a judgment for a penalty under
2 Doug., 358, supra.
a village law:
Nor in cases where the law provides
for an appeal only: People v. Farwell,
556.
4 Mich.,
The oiiice oi’ a cortlorari is to review
questions of law, and not questions oi‘
And in examining into the evi
fact.
appellate court does so,
the
dence.
not to determine whether the probabili
ties preponderate one way or another.
but simply to determine whether the
is such that it will justify
evidence
the finding as a legitimate inference
v.
Jackson
from the facts proved:
120;
McGraw
v.
People, 9 Mich.,
Schwab, 28 Mich., 13: Overpack v.
iiinkiey v.
Rnggles, 27 Mich., 65:
Mich.,
Weatherwax,
And
510.
85
will not be reversed
judgment
a
for any technical omis
on cerﬂorurl
sion, imperfection or defect in the pro
ceedings
not affcctlnlt the merits, or
for errors that did not and could not
have
worked an injury tn the party
Berry v. Lowe, 10 Mich.,
complaining:
9, 14.

questions of law
Upon certlamri,
Higley v. Lant, 3
only can be tried:
Mich., 612; Berry v. Lowe, 10 Mich.,
9: l\icGraw v. Schwab, 23 Mich., 13:
and there can be no reversal oi! the
for errors of law:
judgment except
Parsons v. Dickinson, 23 Mich., 56.
The writ is not given to enable
parties to have a technical review of
all the justices's rulings, but to afford
and inexpensive remedy for
a speedy

substantial faults.
Where the alleged
errors of the justice go to the founda
tion of the action, it is proper to re
view them on ccrtinrnri; but where
they occur in the course of the trial,
and are of such a nature that they
might he obviated on a new trial,
proper
then
a
new trial
is
the
And where the case is one
remedy.
to be determined on disputed facts,
party
with
the
dissatisﬁed
the
judgment
should appeal
instead of
seeking a reversal on technical grounds
without the investigation oi‘ the mer
its: Erie Preserving (‘o. v. Wither
spoon, 49 Mich., 377; 13 N. W.. 781;
Ritter v. Daniels, 47 Mich., 617;
W., 409.
N.
This writ should not
be resorted to unless the alleged er
rors go to the foundation of the ac
tion: Galloway v. Corhitt, 52 Mich.,
460; 18 N. W., 218.
The remedy by ccrtlomri is not to
to be encouraged when alleged errors
are such as might have been obviated
on a trial on appeal in the circuit and
nothing will he taken by intendment in
favor of errors assigned upon it: How
ell v. Shepard, 48 Mich., 472: 12 N.
W.,,661; Mann v. Tyler, 56 Mich.,
564: 23 N. W., 314.
A writ oi’ ccrtlomri should not is
sue where the errors relied on do not
reach the substance of the controversy:
nor where the objection is that the
justice excluded testimony.
in such
a case an appeal is the proper remedy
where justice can be done
to
both
parties by a retrial oi.’ the cause: Mor
rison v. Emsiey, 53 Mich., 564: 19 N.
W., 187: Carver v. Detroit & S. P.-R.
Co., 126 Mich., 458; 85 N. W.. 1082.
Oertlorari held proper where
of
replevin was quashed upon an errone
ous determination that the description
of property in the writ was insuf
ﬂclent: Proper v. Cnnkling, 67 Mich.,
244; 34 N. W., 560.
So to review
peremptory
in permitting
an error
challenge to jurors in the panel struck
Eldridge v. Hubbei,
by the parties:
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ting forth the substance of the testimony

and proceedings
before the justice, and the grounds upon which an allegation
of error is founded/’2
So
119 Mich., 61; 77 N. W., 631.
where there was an entire failure to
Bullock v.
show a cause of action:
Ueberroth, 121 Mich., 293; 80 N. W.,
89.

-

Under a statutory certiorari, there
can be no reversal of a jusilce‘s judg
ment except for matters aﬂecting the
merits of the case: liinman v. Eaklns,
26 Mich., 80.
Oertiorari is not a ﬂexible remedy:
all that can he done under it is to
quash or refuse to quash the proceed
ings:
Whitbcck v. Hudson, 50 Mich.,
86; 14 Ni W., 708.
It does not se
cure a new trial, but ends the pro
ceedings: Knapp v. Gamsby, 47 Mich.,
311; 11 N. W., 2o-l.
When a justice's
judgment is reversed on ccrtiomri, the
whole case falls: Morrison v. Emsiey,
53 Mich., 584: 19 N. W., 187.
See Rodman v.
2——-(‘. L., § 936.
Clark, 81 Mich., 466; 45 N. W., 1001,
is
One
and note to C. L. § 936.
not entitled to a common law ccrtlorari
after the expiration of the statutory
Wayne
Circuit
Jacobs
v.
period:
Judge, 132 Mich., 55: 92 N. W.. 783
(Dec., 1902).
Mandamus is proper to
quash a writ of ccrtiorari issued after
the statutory period: Jacobs v. Wayne
Circuit Judge, supra. An aﬂidavit for
who
certiorari
made by an attorney
took charge of all the proceedings in
the case throughout. is suiiicient, not
withstanding it does not state that the
aiiiant is the agent or attorney of the
party in whose behalf the afiidavit was
Scoﬂeld v. Cahoou, 31 Mich.,
made:
206.
The aﬂidavit should not be en
titled, though if entitlcd in the suit in
the justice’s court it would not be ob
Warner,
Whitney
2
jectionable:
v.
Cow., 499.
But if entitled in the cir
court,
it would be erroneous.
cuit
Where neither the aﬂidavlt on which
the writ issue, nor the return of the
justice, which purports to give all the
in the case. shows that any
evidence
objection was taken to any of the evl
or to
dence introduced on the trial.
any process,
pleading or proceeding
before the justice. or that any question
of law was raised on the trial, and the

only error complained of in the adi
davit is that the testimony given on
the trial demanded
a dilfercnt verdict
from the one rendered,
and the tes
timony being such as to warrant the
verdict found by the jury, no question
of law is presented by the proceedings
for the circuit court to pass upon.
Such atﬁdavit, though suﬂicient for a
general appeal, furnishes
proper
no
basis for the writ of ccrtinrari:
Mc
Graw v. Schwab, 23 Mich., 13; Nichols
v. Cowles, 3 Cow., 345.
The aiiidavit
for the writ must show what questions
of law were raised before the justice.
and his rulings thereon:
McGraw v.
Mich.,
23
Schwah,
13.
And
the
grounds on which the allegations of
error are founded,‘ that is, in what the
alleged errors of the justice consist:
Welch v. Bagg, 12 Mich., 43.
No er
rors can be considered except such as
are set forth and alleged in the aili
davit: iiigley v. Lant, 3 Mich., 613;
Fowler v. Detroit & Milwaukee Ry. Co.,
7 Mich., 79; Lake Superior Building
Co. v. Thompson, 32 Mich., 293: With
erspoon v. Clegg, 42 Mich., 284; -4
N. W., 209; Case v. Frey, 24 Mich.,
251: Grand Trunk Ry. Co. v. Russ,
47 Mich., 500; 11 N. W., 289; Bige
low v. Brooks, 119 Mich., 208; 77 N.
W., 810; Westbrook v. Blood, 50 Mich.,
443: 15 N. W., 544; Wilson v. McCrll
lies. 50 Mich., 347; 15 N. W.. 504:
Matthews v. Forslnnd, 113 Mich., 416;
71 N. W., 854; Farrah v. Bursley, 100
Mich., 552;
59
N. W., 245.
Such
statement of the grounds of the alle
gations of error must be made as will
inform the court and opposite party
of the nature of the questions intended
to be raised:
Fowler v. Detroit dz Mil
waukee Ry. Co., 7 Mich., 79.
No er
rors can be presumed that are not
alleged and afiirmatively shown by the
justice’s return: Witherspoon v. 'Clegg,
W.,
Mich.,
284;
42
4
N.
209.
Nor will any allegation of error rais
ing only the question oi‘ the weight of
evidence
be
considered:
Smoke
v.
Jones, 35 Mlch.. 409.
As to what the
aﬁidavit should show when the justice
has inﬂuenced the jury by an erron
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§554. Allegation of err0rs.—It is not always necessary to
set forth the grounds upon which an allegation of error is
When it appears from the affidavit that questions
founded.

is

is

is

it

is,

concerning the regularity of the proceedings, the admission
or rejection of the evidence, or the like, were made and decided
on the trial, that will be substantial compliance with the stat
ute without specifying, at the close of the affidavit, the par
ticular grounds of error on which the party relies? But
that the evidence did not warrant
when the error relied on
not enough to detail in the affidavit the facts
the verdict,
the
proved, but the party must speciﬁcally state that such
founded.‘
ground upon which the allegation of error

the oﬂicer in allowing the writ, and
the court afterwards
in deciding the
case,
may
not be required
to look
through the whole case, to see
there
is not something on which
may
Thus,
be
reversed.
allegation
an
“That there wa no evidence to sus
tain the verdict,"
general.
is
too
When the objection ls, want of evi
dence,
particular
the
fact of which
there was no evidence before the jus
tice should be stated ‘in the aﬂidavit:
Welch V. BBl_ZlI. 12 Mich., 42, 43; see.
Hinkley v, Weatherwax. 35 Mich., 510;
L. S. Bldg. Co., v. Thompson, 32 Mich.,

2

eons charge. see, Chamberlin v. Brown,
A party
Doug. Mich., 120, 121, 122.
by

for

8

6

to
~|
0

&

it if

bound

509.
4»-—People cm rel Roe v. Suifoik C. P.,
A ground of error in
18 Wend., 550.
the aﬂidavit, "That the court erred in
rendering judgment in favor of the

7

&.

plaintiff, and against the defendant,"
is too general; the object of the stat
ute is, to require such a statement of
the grounds of the allegation of error,
as will inform the court and the op
posit party of the nature of the ques
Fowler
tions intended to be raised:
Ry. Co.,
Milwaukee
v. Detroit
Mich., 79. 83. The aﬂldavit must state
in what the error of the justice in
rendering the judgment consists, that

293.

An aiiidavit for ccrtim-or! should pre
sent the rulings objected
to as they
actually occurred. as in ll bill of ex
ceptions.
It should not combine in
one recital a series of detached
rui
ings on points that were not con
nectedly presented.
To make a recital
single proposition, or
of facts as
connected
chain of propositions, when
in truth they were never presented to
gether, but were detached rulings during
the trial. is objectionable, not only as in
correct in form, but as separating each
ruling from its own circumstances and
belongings. And an allegation of error
upon the alleged refusal of
based
magistrate to allow proof of certain
propositions.
recited together in an
aﬂldavit for ccrttorarl, is not support
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a

the allegations in his af
Carver v. De
the writ:
S. P. R. Co., 126 Mich., 458;
troit
An atﬁdavlt, indorsed
85 N. W., 1082.
with an allowance of the writ and ﬂied
with the clerk, cannot be used for the
Sher
allowance of a second writ:
45
wood v, Arnold, 80 Mich.,
N. W1. 134.
P.,
C.
3—People
v. Columbia
Wend., 554.
A statement of the points
relied on for error, besides setting forth
the testimony and proceedings before
the justice, is not necessary when the
alleged errors consist in the proceed
Ibld.: People ea: rel
ings set forth:
Wend.,
Leggs v. Onnondaga C. P.,
is

fidavit

a

§

Allowance of the writ.—“Such afﬁdavit shall, within
thirty days after rendering such judgment, be presented to one
of the circuit judges, or to a circuit court commissioner of any
555.
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county of this state, and if he be satisﬁed that an error has
been committed by the justice or jury in the proceedings, ver
dict or judgment, he shall allow the certiorari, by endorsing his
A
allowance thereon.”-'*

Bond on allowance of the writ.——“The party obtain
ing such certiorari shall execute to the opposite party a bond,
with one or more suﬂicient sureties, to be\ approved by the
judge or commissioner who allowed the certiorari, or by the
justice who rendered the judgment, in a penalty of at least
ﬁfty dollars, where the whole amount of the judgment or debt
or damages and costs shall not exceed twenty-ﬁve dollars; and
where the judgment for debt or damages and costs shall exceed
the sum of twenty-ﬁve dollars, then the penalty of said bond
shall be in double the amount of said judgment, if such judg
ment was rendered against the party applying for such certio
rari, conditioned to prosecute such certiorari to effect, and
abide the judgment of the circuit or district court therein, and
pay the debt or damages and costs that shall be awarded
against him.”°
§ 556.

“The party procuring the certiorari need not execute the
bond in the last section mentioned, if the same shall be exe
cuted by two or more sureties. The sufficiency of the surety
or sureties shall be approved by the person allowing the
certiorari, or the justice on whose judgment the certiorari is
brought.”'

No such bond shall be approved unless the surety
thereto justify their pecuniary responsibility in
writing and under oath, which said justiﬁcation shall be by
said justice or person allowing the certiorari, endorsed on
said bond, or the responsibility of such surety or sureties is
admitted in writing by the opposite party or his attorney, and
or sureties

endorsed on said bond.

“If the judgment was in favor of the person applying for
such certiorari, then such bond shall be in a penalty of at least
whlch shows that they
were not presented or ruled upon as
and that the proofs were
one otter,
Knapp
rejected for dllferent reaons:
v_ Gamsby, 47 Mich., 375: 11 N. W.,
ed by a return

204.

5—C. L., § 937.

It seems that a certtomri may be
allowed by a clrcult court commis
sioner, although the proceedings dld
not occur In his county:
Loder v.
Llttleﬂeld, 39 Mich., 374.
6—~C. L., 9 938.
7-—C. L., 5 939.
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ﬁfty dollars, conditioned to pay such costs as shall be awarded
against him, in case such judgment shall be ai¥irmed.”3
If the party obtaining judgment procures the writ, the pen
alty of the bond will be ﬁfty dollars.
It is to be noticed that by the amendment of C. L., § 939, by
,
Act 244 of Pub. Acts, 1895, it is now required that the surety
justify under oath and in writing on the bond, or that his
responsibility be admitted in writing by the opposite party and
the same be endorsed on the bond.

Filing a.iﬁdavit--issuing writ.--“The affidavit, after
§557.
the allowance of the certiorari shall have been endorsed there
on, and within ten days after such allowance, shall be ﬁled in
the office of the clerk of said circuit or district court, and
thereupon a writ of certiorari shall be issued by such clerk,
within three days after the ﬁling of such ai’ﬁdavit.”°
§558. Service of certiorari on the justice.—“Such writ of
certiorari shall, within ten days after it shall have been issued,
or within such other time as the oiﬁcer allowing the same
shall direct at the time of allowing the certiorari, be served
upon the justice by whom the judgment was rendered, to
gether with the bond given, and a copy of the affidavit on
which the certiorari was allowed; and the sum of two dollars
shall be paid to the justice for his fees for making a return
to the certiorari, an_d no certiorari shall be of any eifect until
all the preceding requisitions shall have been complied with.”1°

Stay of execution.-“If the certiorari, bond and copy
§ 559.
of the affidavit shall be served on the justice before an execu
tion shall have been issued, it shall stay the issuing of the
same; and if the execution shall have been issued, but not
collected, the justice shall grant the party requiring it a cer
tiﬁcate of the issuing of such certiorari, which, on being served
8-C.

L.,

§

940.

The aﬁidavlt, with
9—C. L.. 5 941.
endorsed
the allowance of the writ
thereon, must be ﬂied with the clerk
of the circuit court before the writ
issues. otherwise the certiorari will be
Peo
a nullity. and will he set aside:
v. Judge
(‘ass
Circuit Court, 2
ple
Mich., 116.
Doug.

10—C. L., Q 942.
Service ot a writ
of certiorari made on a Justice on Sun
day. is void:
Anderson ct al. v. Birce,
3 Mich., 280.
Where a writ of cer
tiorari is to be served within ten days
it will he ineﬂectuai it ten days elapse
the day of its issue and the
hetween
date oi’ its service:
Morrison v. -Ems
iey, 53 Mich.. 564: 19 N. W.. 187.
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on the oﬁicer in whose hands the execution may be, shall sus
pend such execution.”

11

§560. Justice's retiun to the certiora.ri.—“The justice, be
fore the return day of such certiorari, or within ten days after
the service of such ccrtiorari, shall make return thereto in
writing, and ﬁle the same; in which return he shall truly and
fully answer to all the facts set forth in the copy of the ai’ﬁ
davit on which the certiorari was allowed/’12
The justice to whom a certiorari is directed cahnot move to
Where a suit was
§ 943.
attachment,
whether
by
certiorari discharged the attach

i1—(‘. L.,
commenced
the
ment,

considered but not decided: Wil
Williams, 18 Wend.. 581.
12-0. L., 944. The case is heard on
the return alone: Dooley v. lilibert, 47
But
N. W., 408.
Mich., 615;
11
in his answer to a writ of ccrtiorari
required
to
only
is
justice
the
make return to the matters speciﬁed
Lake
in the aﬂidavlt for the writ:
Superior Building Co. v. Thompson, 32
Mich., 293. When the allegation oi’ er
ror, is the entire want of evidence
point, it is the
upon any speciﬁed
duty of the justice to return fully all
the testimony relating thereto: Hitch
And in
cock v. Sutton. 28 Mich., 86.
such case it will be presumed that the
return does contain all the evidence
Where a jus
Ibid.
upon that point:
tice, in his return to a writ of cer
as tol
ttarart, certiﬁes the evidence
“I do certify the following to
lows:
have been the evidence before me in
the above entitled cause ;" held, that
from such a re
it must he presumed
ls re
turn that the whole evidence
Cicotte v. Morse, 8 Mich., 424.
turned:
Where only a part of the testimony
to
taken upon a trial was reduced
writing. and the justice was therefore
unable to return the whole of it. it was
held that the presumption would be
that there was suﬂlcient to sustain the
Gray v. Wilcox, 56 Mich.,
judgment:
58; 22 N. W., 109.
The return oi’ the justice as to what
in the case
constitutes the evidence
is conclusive. even as against the af
ildavlt for the allowance of the writ:
Rawson v. McElvaine, 49 Mich., 194;
The return to a writ
13 N. W., 518.
son

v.

must be assumed to be correct: Young
v. Kelsey, 46 Mich., 414; 9 N. W., 453;
Galloway v. Corhitt, 52 Mich., 460:
18 N. W., 218; Mann v. Tyler,
56
Mich., 564; 23 N. W., 314.
It is not necessary that the return
should show that there was an entry
of judgment on the verdict of the
jury: Gaines v. Betts, 2 Doug., 98.
But the fact that security for costs
was given, together with the original
undertaking therefor should be returned
with the answer to the writ:
Mc
Lean v. Isbell, 44 Mich., 133: 6 N. W..
210.
If the justice fails to return
fully as to all the allegations of error
in the aﬂidavit for the writ, the remedy
is by an application to the court for
an order for a further return: Hitch
86; Mur
cock
v. Sutton, 28 Mich.,
quette and Paciﬁc Rolling Mill C0. v.
Morgan. 41 Mich., 296; 1 N. W., 1045.
A statement appended to the return
to a writ of certiomri oi’ what purports
testimony in the case.
to he further
which, though signed by the justice.
is not dated, and does not otherwise
purport to be a part of the return,
but is inconsistent with and contradic
tory of the return itself, and not ap
pearing to be made in pursuance of
any order for a further return, will
not be considered as a part of the rec
ord:
Powers v. Russell, 26 Mich..
A justice cannot supply a juris
179.
dictional fact in his return to a writ
of ccrtiorari by certifying to its ex
istence when his docket does not show
it: Noyes v. Hillier, 65 Mich., 636:
32 N. W., 872: King v. Bates,
80
Mich., 367: 45 N. W., 147.
The ap
pellate court cannot presume that there
was no evidence to support a judgment
against a return stating that the plain
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If, however, the pre

liminary steps required by the statute are not all complied
with, he may refuse to make a return.“ The return should
contain a concise statement of all the formal proceedings in the
cause.
The return must also “truly and fully answer to all the
facts set forth in the copy of the affidavit.” He must return
to these facts that they are true or untrue, according to the
best of his recollection and belief; and he will not be excused
from thus returning on his aﬂidavit that he has no minutes
and remembers nothing by which he can so return."
The
return must contain a complete history of the proceedings in
itself.
It would be irregular, and would be set aside, if it
merely refer to and adopt the aﬂidavit, stating that the facts
set forth in it are true or untrue?“ The justice should return
such facts only as are within his own knowledge." Nor is he
bound to return as to matters of which he is not presumed to
have any knowledge; as, the conduct of the jury after they
have retired."
The return need not be under seal; it is suffi
e
cient if it is imder the hand of the justice."
“The justice shall cause the certiorari, the bond, and the
copy of the aﬂidavit on which such certiorari was allowed, and
his return to the same, to be attached together and ﬁled in the
oﬂice of the clerk of the court from which the Writ of certiorari
was issued.”2°
The certiorari, bond and copy of aﬂidavit being attached
together, the justice should indorse the writ with a statement
to the effect that the execution of the writ appears by the writ
ings therewith returned.
Amended returns.-—“The
court may compel such
§561.
justice to make or amend such return by rule, attachment, or
mandamus, as the case may require.”21
in his own behalf: Sul-- with him within the statutory period:
511*‘-l‘W°0d V- Arnold.
30 M1011-, 272;
livan v. Hall. 86 Mlch., 7; 48 N. W.,
45 N. W., 134.
Sec, Twp. of Fruitport v. Judge
646.
15—Schuyler v. Warner, 1 Cow., 59.
of Muskegon Circuit, 90 Mlch., 20; 51
16—Mann v. Swift, 3 Cow., 61.
1\'_ w_, 109,
17—Mosely v. Landon, 2 Johns., 193.
2
13—Van
Patten
v. Onderklrk,
18—An0n1/mous, 3 Calnes, 106.
Johns" Cases, 108.
14-People v. Onondaga C. P., 7
19LScott v. Rushman, 1 Cow., 212,
Wend., 516: People ea: rel Reynolds v. note b.
L., 5 945.
20—(‘..
So he need
Rensselaer, 11 Wend., 174.
21—C. L., Q 946.
not make return if the bond is not ﬁled
Amended return,
tit‘! was sworn

»
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When a rule is obtained in the circuit court for the justice
to amend his return, it speciﬁes the particulars in which the
return is sought to be amended, and these the return must
answer.
Proceedings in the circuit court.-“When such re
turn shall be so ﬁled with the clerk, the cause may be brought
on to argument, at any term of the court thereafter without
any assignment or joinder in error, unless there be an alle
gation of error in fact, and without furnishing any other copy
or copies of the afﬁdavit, certiorari, and return to the court or
the opposite party, than those ﬁled with the clerk.”22
“The court shall proceed to give judgment in the cause as
the right of the matter may appear, without regarding techni
cal omissions, imperfections or defects in the proceedings be
fore the justice, which did not affect the merits; and may
aﬂirm or reverse the judgment, in whole or in part, and execu
tion shall issue thereon, as upon other judgments rendered in
e§

562.

the circuit or district court.”23
Mann v. Tyler, 56 Mich., 566; 23 N.
W., 314.
The circuit court may order a tur
ther return of its own motion: Gordon
v. Sibley, 59 Mich., 250; 26 N. W., 485.
Berry.v.
See,
22—C. L., § 947.
Lowe. 10 Mich., 11; Welch v. Bagg,
12 Mich., 42.
Gray v. Wilcox,
23—C. L., § 948.
it
56 Mich., 58-62; 22 N. W., 109.
will be presumed on the hearing in
the circuit court that there was evi
dence to sustain the ﬁndings in the
court below. though none appears from
the return to the certiorari, unless the
return shows that the whole testimony
Gaines v.
in the case is returned:
Betts, 2 Doug., 98; Snow v. Perkins,
2 Mich., 238; see, Cicotte v. Morse.
The circuit court will
8 Mich., 424.
not, on certlorari, reverse a judgment
on the ground that there was no evi
there was
dence to warrant it, unles
a total want of testimony to sustain
the ﬁnding of the jury on the point
in question: if there was any proof
ﬁnding,
the
verdict
to sustain the
should stand: Gaines v. Betta, 2 Doug.
Mich., 98.
The judgment of the jus
tice will not he set aside. for any
technical omission, imperfection, or de

fect that did not go to the merits, nor
for any errors that did not and could
not have worked an injury to the
party complaining.
ii‘ the alleged er
ror ls a total want of evidence to prove
some fact necessary
to
sustain the
judgment, the court will look into the
testimony to see it there was such evi
dence.
It there was, it will not weigh
it, or inquire into its suﬂiclency. but
aﬁirm the judgment.
If the return
shows no such evidence, and it appears
that all the evidence before the jus
tice was returned, the Judgment will
be reversed
on the ground that the
Justice erred, in law_ in rendering the
judgment he did without
evidence:
Berry v. Lowe. 10 Mich., 14. 15;
Welch v. Bagg, 12 Mich., 41; and see.
Hyde v. Nelson. 11 Mich.,~353: Higley
Mich.,
v. Lant,
812;
3
Cicotte
v.
Morse. 8 Mich., 424; Linn v. Roberts,
15 Mich., 443:
McGraw v. Schwah.
23 Mich., 12: Parsons v. Dickinson. 28
Mich., 56; Hlnman v. Eaklns, 26 Mich.,
80.

And it the plaintii!'s own testimony
forth in the return, shows that he
was not entitled to any judgment, the
judgment against him will not be re
versed for technical errors:
Burniiam
set
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“If the judgment be aﬂirmed, costs shall be awarded to the
defendant in error; if it be reversed, costs shall be awarded to
the plaintiﬁ' in error; if the judgment be affirmed in part, the
costs, or such part as to the court shall seem just, may be
awarded to either party/'2‘
“No judgment of a justice shall be reversed merely for the
omission or misrecital of an oath, or on account of any fees
having been improperly allowed by such justice, nor on ac
count of the informality or insufficiency of any bond that shall
have been given by the party bringing the certiorari:
Pro
vided, Another bond, to be approved by the court, shall be
given within such time as the court shall direct.”2°
“If a judgment, rendered before a justice, be collected, and
A justice’s
v. Glider, 34 Mich., 246.
judgment on its merit, should not be
reversed on certiorari, on the admis
unless
sion or rejection of evidence,
the party
that
it clearly appears
against whom judgment was given was
Whaley
v.
injured by the ruling:
Gale, 48 Mich., 193; 12 N. W., 33.
In deciding ﬁnally on certlorart, all
detects not aﬂecting the merits will
Young v. Kelsey, 46
be disregarded:
.\iich., 414; 9 N. W., 453; Whelpiey
8 N. W.,
v. Nash, 46 Mich., 25-6;
570.
See,

further,

as to the

proceedings

on certiorart in the circuit court, notes
to C. L., § 948.
it the judgment below is approved,
interest may be added thereto up to

of amrmance, and a new
the time
judgment may be entered in the circuit
court against the plaintiif in the cer
tlorari and his sureties for that
amount: and such new judgment will
stand as a substitute for the judgment
rendered by the justice: McDermid v.
Redpath, 39 Mich., 372.
The interest
may include interest upon the
added
costs awarded in the court below:
Whelpiey v. Nash, 46 Mich., 25, 27; 8
‘
N. W., 570.
The law which allows a judgment
to be rendered against a surety on ap
peal or certiorari
does not make that
the only proper method of holding him.
and when he objects to such a judg
ment he cannot complain if it is va
And it the bond is sued upon,
cated.

a suit against one of the obiigors is
good if the non-joinder of the others

is not pleaded in abatement:
Porter
v. Leach, 56 Mich., 40; 22 N. W. 104.
See, further, as to the judgment to
be rendered on certiorart:
Notes to
C. L., ii 949, 950, and Dooley v. Eil
bert, 47 Mich., 615; 11 N. W., 408:
Rodman v. Clark, 81 Mich., 466: 45
N. W., 1001.
The practice of resorting
to review by certiorori to reach errors
that can be more justly corrected on
appeal is criticized
by our supreme
court: See, Galloway v. Corbitt, 52
Mich., 460; 18 N. W., 218; Mann v.
Tyler, 56 Mich., 567: 23 N. W., 314:
O'Hara v. Merman, 79 Mich., 226: 44
N. W., 599; Stoil v. Padley, 98 Mich.,
18: 56 N. W., 1042; Forbes L. Mfg.
Co. v. Winter, 107 Mich., 118: 84 .\'.
W., 1053: Bullock v. Ueberroth, 121
Mich., 296: 80 N. W., 39, and cases
cited in the opinions in these cases.
24—C. L., 5 949.
Where the judg
is affirmed,
ment
that should be the
judgment and not a judgment de nova
entered:
Dooley v. Eilhert, 47 Mich.,
The circuit court
615: 11 N. W., 408.
cannot render judgment tor costs of
the suit incurred betore justice: Berry
V. Lowe, 10 Mich., 16.
25—C. L., 5 950.
Antiau v. Nadeau,
58 Mich., 461: 19 N. W., 145.
So a
failure of the suretles to. justify as
required by law is not jurisdictional:
Hatch v. Christmas, 68 Mich., 87: 35
N. W., 833.
See, Stoll v. Pndley, 100
Mich., 405; 59 N. W., 178.
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restitution of the
amount so collected, with_seven per cent interest from the time
of collection; to justify such award the party claiming shall
present satisfactory evidence of the fact of such collection
having been made to the court, at the argument of the cause.”2°
afterwards

be reversed, the court shall award

26—C. L., 5 951.
v. Jackson

Wllllug

See. People ca: rel
Ct. Judges, 1

Clr.

See, Whelpley
Doug. Mlch.. 302.
Nash, 46 Mich., 25; 8 N. W., 570.
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