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REFORMATION.

PURVINES

et al. v.

(37 N. E. 705, 151

HARRISON.
III. 219.)

Supreme Court of Illinois.

June 16, 1894.
Sangamon county.
Bill by Frances A. Harrison against FranComplainant obces Purvines and others.
tained a decree. Defendants bring error.
Affirmed.

Error to circuit

court,

Gonkling & Grout, for plaintiffs in error.
Wm. J. Butler and Connolly & Mather, for
defendant in error.

MAGEUDER, J. This Is a biU ffied on
July 18, 1890, by the defendant in error, Frances A. Harrison,

the mother of Peyton Asbury Purvines, deceased, by a former husband, against Frances Purvines, the minor
daughter and only child of said Peyton Asbury Purvines, deceased; Samuel H. Claspill,
the guardian of said minor; Alfred B. Purvines, the administrator of said deceased;
and Edward Wyatt, a tenant occupying the
premises hereinafter referred to imder a lease
from the complainant in the bill. The bill is
filed for the purpose of reforming a deed of
about 60 acres of land, executed by the defendant in error to her son, said Peyton A.
Pmrvines, in his lifetime.
The deed sought
to be reformed bears date January 31, 1889,
was aclmowledged August 30, 1889, and recorded on September 2, 1889.
It is a warranty deed, and conveys about 60 acres of
land in Sangamon county to the grantee.
The bill alleges that it was the intention of
the complainant and her deceased son to insert words in the deed reserving to her a
life estate in the land, so that she could have
the use of it, and the rents from it, as long
as she lived; but that, by the mutual mistake ot the parties to the deed, and by an
oversight on the part of the scrivena: who
drew it, such reservation was unintentionally
omitted from the deed.
The prayer of the
bill is that the deed be reformed by inserting therein a reservation of the life estate to
the grantor.
A guardian ad litem was appointed for the minor, who answered; and
answers denying the allegations of the biU
were filed by said guardian and tenant, to
which replications were filed.
After proofs
taken and hearings had, the circuit court
rendered a decree finding the allegations of
the biU to be true, and directing that the
deed be reformed in the respect mentioned,
and that such reformation take effect as of
the date of the deed, and that the rents and
profits of the land after that date should belong to the complainant.
Evidence was introduced showing that an
inquisition as to the insanity of the complainant was had in the county coxurt of said county, and a verdict of the jury was retiu^ed
therein on January 25, 1892, finding her tot)e
an insane person; and thereafter her insanity was suggested in the present suit, and one
B. F. Irwin was appointed to prosecute the
same as next friend.
Application had beea

previously made to the court, In March, 1890,
for the appointment of a conservator for defendant in error as a distracted person, but
upon the trial of the Issue whether she was
a distracted person verdict had been returned
in her favor. Some evidence was introduced
tending to show that when she made the deed
her mind had begun to fail, and she showed
signs of absent-mindedness
not theretofore
noticeable in her. Her son, Peyton A. Purvines, had been divorced from his wife before he died, and his habits up to the time of
his death were those of a very intemperate
man.
There is no evidence, however, that he
practiced any fraud upon his mother in order
to obtain the deed. He lived vrith her at
that time upon a farm of 80 acres, owned by
her, and the consideration as expressed in the
deed is "one dollar, and natural love and affection." He died unmarried and intestate
on February 22, 1890, leaving, as his only
child and heir at law, the minor plaintiff in
error, Frances Purvines.
After a careful examinatiog.fiJ_the evidence, we ilijSE'that Both
parties^xecutea~the deed" under a common
or mutual mistake, and did what neither of
them intended to do.
Warrick v. Smith, 137m. 504j 27 N. E. 709. To justify the reformation of a written instrument upon the
ground of mistake, it is necessary — Firs t , that
the mistake s hould be one of ^act, and not of
::EsnSreM vT Sfdv^lS m. lOe); second,
that the mistake should ■b e proved by clear
afld "BonvhicifflgrMiaSnce
^"Pom. "Eq. Jur.
862); third, that the mistake s hould be mutual and common to""bo<£"i)arti!es"to the'instr^
inent (Sutherland t." Sutherland. 69 111. 481)7
A mistake of law Is an erroneous conclusion
as to the legal effect 6f known facts.
Hurd
V. Hall, 12 Wis. 113.
The construction of
words is a matter of law. Sibert v. McAvoy,
supra.
Where parties Instructed an officer
to prepare a quitclaim deed for their execution, but he drew a deed containing language
which amounted in law to a covenant of title
in fee, and they signed the deed knowing that
such language was in it, they were held to
have been mistaken in the law,— that is to
say, in the legal effect of the language used,—
and in the legal consequences of retaining
such language in the deed. Gordere v. Downing, 18 HI. 492. Mistake of fact has been defined to be a mistake, not caused by the neglect of a legal duty on the part of the person
making the mistake, and consisting in an unconscious ignorance or forgetfulness of a fact,
past or present, material to the contract, or
belief in the present existence of a thing ma^
terial to the contract which does not exist, or
in the past existence of a thing which has not
existed.
2 Pom. Eq. Jur. § 839.
It is manifest that the mistake in the present case was
one of fact, and not one of law, because it
had reference to the accidental omission from
the deed of words which were intended to ba
inserted ther^n; that Is to say, words reserving to the grantor a life interest
In Sibert
v. McAvoy, supra, we said: "It is where par-
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intended to Insert words in a contract
which were by accident omitted that equity
can reform the contract by inserting them.
* * * The insertion of words is a matter
of fact It is for mistaJ^es of fact alone
Nor can
that contracts may be reformed."
it be said in this case that the mistake occurred on account of any want of reasonable
diligence to ascertain the facts, or on accoimt
of any neglect, amounting to a violation of
Where
2 Pom. Eq. Jur. § 856.
legal duty.
the relation of the parties is one of confidence, such as that which existed here between mother and son, and where a party
executing the contract has a failing or weak
mind arising from suffering or old age, the
same degree of vigilance and care is not exor repected or required as is expected
quired in the ordinary dealings of men with
Day v. Day, 84 N. O. 408. In
one another.
Day V. Day, supra, a deaf and aged father
made a deed to his son, in whom he reposed
confidence, conveying a tract of land in fee,
but omitting, either by mistake or contrivance of the son, under whose direction the
deed was drawn, to reserve a life estate to
the grantor; and It was held that an equity
arose in favor of the father to have such instrument reformed in accordance with the
original intention of the parties. Counsel for
plaintiffs in error daim that the evidence
does not show want of mental capacity in the
defendant in error, or want of capacity on
her part to understand the ordinary affairs
of life. This may be true. The proof shows
merely a weakening of the mental powers,
growing out of domestic trouble, and grief
for the recent death of her aged parents.

ties
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This proof was not Introduced for the pur-

of showing such insanity as would
avoid the deed; but in a proceeding to reform the deed it tended, in connection with
the relations of the parties and other attending circumstances, to excuse any apparent
want of care in examining the phraseology of
the deed. We tJiink that the proof of a
mutuaLj^take was clear and convincing.
The burden of proof was up6n~the complainant, but the defendants offered no testlmohy
'whatever to contradict her witness. Some
time after the deed was executed the deceased applied for a loan of money to be secured by mortgage upon his interest In the
land. He then discovered for the first time
that his mother's life estate had not been reserved in the deed. There is abundant evidence, given by quite a number of witnesses,
that he admitted the mistake, and stated that
it was the intention and agreement to retain
a life estate for her in the deed, and that he
intended to correct the mistake.
He died,
however, without doing so. These dedarations, made many times, and challenged by
no opposing evidence, were admissions against
his own interest. It is well settled that parol
proof may be received to show a mistake in
a written instrument. McLennan v. Johnston, 60 m. 306.
For the reasons here stated, and deeming it unnecessary to enter into
a detailed discussion of the evidence, we
think that the decree of the drcuit court was
correct, and it is accordingly affirmed.
Affirmed.
pose

PHILLIPS, X, having heard this case in
the circuit court; took no part here.
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of New York.

May,

1871.

Appeal from an order of tlie general term
the supreme court in tlie Sixtli district,
affirming a judgment of tlie special term in fa; vor of the plaintiff.
The action was brought for the reformation
S
of a deed executed by the plaintiff, he claiming that a reservation of certain timber had
^
been omitted, through mistake on his part;
and also for an accounting by the defendant
for timber taken from the premises conveyed.
An account was ordered to ascertain the
value of the lumber taken since March 10,
1851.
The referee found the value at $2,-

of

'

041.72.

Upon the coming in of the referee's report.
Judgment was entered for the plaintiff that
the deed be reformed and corrected, and that
he have judgment for the value of the timber removed by the defendant.
This judgment was affirmed by the general term in the
Sixth district, and the defendant appeals to
the court of appeals.
The facts appear from
the opinion of the court.

E. H. Benn, for appellant
for respondent

Geo.

Sidney

not be necessary

to con-

Camp,

HUNT,

C.

It will

sider in detail the fifteen points presented by
the appellant, and so ably argued by his
counsel.
The discussion of a few of them wiU
settle principles that may serve to decide the
case.

The complaint. In substance, alleged that on
the 28th of May, 1846, the plaintiff was the
owner of one hundred and ten acres of land,
being lot No. 4; that on that day he sold the
same by executory contract, with the timber
thereon, to T. & T. Trevor, for $17 per acre.
That on the 7th day of December, 1846, he
was the owner of lot No. 5, containing one
hundred and forty-one acres, and then entered
into an agreement with the same parties, by
which they imdertook to cut the timber standing thereon, manufacture the same into boards
and planks, and to give the plaintiff one-half

\
,

of the lumber thus manufactured.
Certain
other details were provided, which it is not
necessary to specify. At the same time, the
plaintiff entered Into an executory contract
with the same persons, for the sale of the one
hundred and forty-one acres, at $4 per acre.That these two pieces of land were of the
same value; that the timber growing on the
latter piece was of the value of $5,000, and
that such timber, in the understanding of
the parties, was reserved to the plaintiff by
the manufacturing contract mentioned,
and
that the price of $4 per acre was for the land
simply, the timber reserved to the plaintiff.
That after proceeding for some time in the
manufacture of the lumber, the purchasers
became embarrassed,
and the defendant took
their place in the contract, and without new

further negotiations, a calculation was
made of their payments, the balance found
due paid by the defendant and an absolute
deed of the two pieces of land, without reservation of the timber, made by the plaintiff
to the defendant

That the defendant well knew all of the
facts in the complaint recited.
The plamtiff
then avers "that through and by mistake he
failed to insert in the said last-mentioned deed
(of the one hundred and forty-one acres) any
reservation of the timber mentioned and embraced in the contract secondly above mentioned;" and also avers demand and refusal
to amend. The prayer Is that the deed may
be corrected, so as to be made to contain a
reservation of the timber, and that the plaintiff may have an accounting as to the timber
taken and removed by the defendant.
The judge found that there was an error
and mistake on the part of the plaintiff, as
averred by him. He found also that there i
was no mistake on the part of the defendant,
but that he weU. understood the plaintiff's error. He knew that the timber was not reserved, and he knew that the plaintiff supposed and understood
that it was reserved.
He received the deed, failing to correct the
plaintiff's error, but Intending to reap the
profits of it. He knew that he received of
the plaintiff's estate $4,000 or $5,000 more
than the plaintiff intended to give him, or than
he supposed he had given him. The mistake
was unilateral; on the part of the plaintiff
only. On the part of the defendant there was
no mistake, but something worse.
It was a
fraud, as palpable as if he had made afBrmative representations
to induce the error; as
gross as if he had put his hands in the plaintiff's pocket and feloniously abstracted his
money.
1 Story, Bq. Jur. §§ 187, 137, 140, 147,
152, 153, 167, 168, 191, 214r-217; Waldron v.
Stevens, 12 Wend. 100; Wiswall v. Hall, 3
Paige, 313; HiU v. Gray, 1 Starkie, 434; 2
B. O. L. 167.
The point here arises, can there be a judg-H
ment to reform the contract, there not being U
a mutual error, but error on one part and I
fraud on the other?
It is laid down in many authorities reported and elementary works, that there must be
a mutual error, to authorize this interposition
of a court of equity.
See Story, Bq. Jur.
§ 155; Story v. Conger, 30 N. Y. 673; Nevius
V. Dunlap, 33 N. Y. 676; Lyman v. United
States Ins. Co., 17 Johns. 376. The cases where
this general statement Is made are very numerous, and it is well said that to exercise this
power, where one party only has been in error
and the other has correctly understood it
would be making a new contract for the parties, and would be doing injustice to the party
who made no mistake.
On this point two dis1st Those cases
tinctions may be noticed.
win be foimd to have In them the element of
the honesty on the part of the one correctly
understanding the contract. Where two parties enter into a contract, and an error la
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claimed by one party to exist on an important
point, which Is claimed to be correct by the
other party, It cannot be amended, as against
the party correctly understanding it, he acting
in good faith, and supposing the other to have
understood the contract as he did. This rule
does not apply where there is fraud. Either
fraud or mutual mistake wiU authorize the
See authorities supra; De PeyI reformation.
'
ster V. Hasbrouck, 11 N. Y. 582; and Gillespie
V. Moon, 2 Johns. Ch. 585; Barlow v. Scott,
24 N. Y. 40; Rider v. Powell, 28 N. Y. 310.
In his supplementary points the appellant expressly concedes this proposition.
2. This is the consummation of an existing
contract, about the terms of which there was
This contract it was attempted
no dispute.
to perform. There has been a failure to perform it, by the misunderstanding, on the part
of the plaintiff, of the effect of the instrument
A ref, by which performance was attempted.
'
ormation is permitted in such case, although
; the mistake be not mutual.
See the cases before cited, and Coles v. Bowne, 10 Paige, 534.
The result of the cases justifies a reformation of a contract, when there is either a mutual mistake, that is, a mistake common to
both parties, or when there is fraud. In his
complaint, the plaintiff has simply stated the
facts on which he claims relief. After setting forth the facts, he adds, that by mistake,
he failed to insert in the deed a reservation of
the timber. He does not charge that it was a
mistake common to both parties. Nor does he
He gives no
charge it to have been a fraud.
The
name to the conduct of the defendant.
facts, as found by the referee, and the judgment rendered by him, are in conformity to
They estabthe aJlegations of the complaint
\■ lish, not a mutual or common error, but an
error on the part of the plaintiff and fraud on
the part of the defendant.
The defendant, by the judgment of the court
upon the facts, occupied the place of the original contractors and undertook to perform
their contract. This was the finding of the
judge, and the evidence, with the circumstanThe fraud was in
ces, justified this finding.
the deceitful performance. If the judgment of
the court below is carried out, he will not be
made a party to a new contract, which he
He did assume
would never have assumed.
He therefore became
the original contract
bound by it. When the court now compel him
to abandon his fraudulent contract, he is reHe has no
mitted to the original agreement.
ground therefore to say that by being convicted of a fraud, he is compelled to enter
into a new contract. Nor is he to be relieved
by the rule that a party seeking to be relieved
from fraud, must be ready, prompt and eager
When a party
in his demand for redress.
seeks to rescind a contract, on the ground of
fraud, he must undoubtedly be prompt and
ready in his disaffirmance. He has the elecI
If he elects the
1 tion to affirm or disaffirm.
He is not per1 latter he must do it at once.
advantages.
\ mitted to hesitate and balance
Masson v. Bovet, 1 Denio, 69; Beers v. Hen-
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drlckson, 6 Rob. (N. T.) 54; Tomllnson v.
Miller, •42 N. Y. 517.
In the present case the party does not ask
to have the contract rescinded.
He does not
seek to have it declared void. On the contrary
he insists that it is valid. He asks that it
may read exactly as the parties originally
agreed, and that all its parts may be completely performed. In such case the rule is that
the party must show himself ready and eager
for its performance. 1 Story, Eq. Jur. § 776.
The plaintiff has given sufficient evidence of
his readiness and eagerness to perform. If
there has been an unreasonable delay in seeking relief, the court wUl refuse it Id., and 1
Fonbl. Eq. bk. 1, c. 6, § 2, note e. It is a
question of discretion in the court whether
under all the circumstances of time, repeated
applications and refusals, the condition,
knowledge, expectations and hopes of the parties, the relief should be granted.
There is no
positive or rigid rule, like that existing in the
case of an attempted rescission.
am satisfled with the decision on this point of the court
below, and the judge trying the cause. 1
Story, Eq. Jur. § 529; Bidwell v. Insurance
Co., 16 N. Y. 263.
The court having jurisdiction of the cause to
amend the contract, thereby acquired the right
incidentally to give relief in damages, or in
such mode as justice required. Rathbone v.
Warren, 10 Johns. 587; Kempshall v. Stone,
5 Johns. Ch. 193; Woodcock v. Bennett, 1
Cow. 711; Bidwell v. Insurance Co., 16 N.
Y. 263; Story, Eq. § 794; Rundle v. Allison,
34 N. Y. 180.
The defendant contends further, that no
damages can be recovered by the plaintiff for
timber that was cut more than six years before the commencement of the action. The
argument of the defendant's counsel is that
the reformation of the deed is merely a means
by which the plaintiff seeks to recover damages for the timber taken, and that its correction is simply a part of the evidence to authorize him thus to recover; that his claim
is therefore a legal one and cannot extend
back beyond six years. The authorities cited
by the defendant do not sustain this position.
The most plausible Is that of Borst v. Corey,
15 N. Y. 505, which was an action to enforce
in equity a lien for the unpaid purchase-money
of land. The court held that the action could
not be sustained, for the reason that the debt
sought to be enforced was barred by the statute of limitations. The debt they held to be
the principal, the lien the incident, and the
principal being ended the Incident could not
be enforced. At the same time the court con^
ceded that where a mortgage was given to sfri
cure the payment of a simple contract debt,\
the lapse of six years was no bar to an action s'
The authority of
to foreclose the mortgage.
Mayor v. Colgate, 12 N. Y. 140, was conced- •
ed, where an assessment was attempted to be
enforced more than six years after the assessIn the
ment had become due and payable.
present case the question is not what action
can be sustained after the deed is reformed,

I
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Dut what action could have been sustained be-

fore Its reformation? The reformation had
not occurred when the suit was commenced,
and the right of the parties was determined
by the unreformed deed. That deed conveyed
to the defendant without reservation, the one
hundred and forty-one acres In question. It
carried with It complete title to the trees.
The plaintiff could not have sustained an action for their conversion.
He would have
been told that defendant had a legal title. The
f reformation of the deed In the present case
is the principal and not the incident.
Dam'
ages are the incident, not the principal. It is
""
the title which the judgment of reformation
gives that warrants the claim for damages;
not the claim for damages that creates the
legal title. Complete justice and nothing more
is done by the judgment in this respect as It
stands.

The defendant also Insists that In the view
that the recovery against the defendant is
sustained upon the ground of fraud and not
of mutual mistake, the cause of action is barred in six years from the discovery of the
fraud. He further says that the judge has
expressly found as a fact that the cause of
action has not accrued within six years from
have looked
the commencement of the suit.
through the testimony carefully, and do not
find any evidence that the plaintiff discovered
upon him as early as
the fraud perpetrated
six years before the commencement of the
suit. He did undoubtedly discover his own
error soon after its occurrence, and applied
to the defendant's agents for its correction.
He says that "he had confidence In them and
expected all would have gone on as though it
had been reserved." In other words, he had
discovered his own mistake and believed It
to be a mutual mistake, which the defendant
would willingly rectify. He says further of
"He seemed willing to
the defendant's agent:
They proposed leaving it out.
do something.
They never told me could not have the timber. They always gave me to understand that
they would settle It in some way. They always gave me to understand that they would
do something about it. Neither of them ever
told me
should not hav€ so given the deed,
if I did not mean to part with the timber."
This evidence does not show a knowledge of
the fraud. It does not show the plaintiff's
'
knowledge that the defendant knew, when he
took it, that the deed conveyed the absolute
ownership of the trees, and that the plaintiff
was ignorant of that fact, but supposed the
trees were reserved, and that the defendant
failed to correct his error. It does not even
show that he supposed the defendant meant
to insist upon retaining the benefits of the error. It shows rather that the plaintiff was
constantly deluded with the idea that the mistake would be corrected.
The judge has not
found that the plaintiff discovered the fraud
within more than six years before suit brought,
and there was no evidence on which he could
have been justified in so finding.

I

I

I

I

When the cause of action accrued in this
Is a question of law. It was either
when the transaction occurred or when the
fraud was discovered.
The judge has found that the cause of action did not accrue within six years before
suit brought. He states, in his opinion, that
the action being to reform the contract, and
the accounting being incidental, the action '
falls under the ninety-seventh section of the
Code, which requires it to be brought within
He fixes the
ten years after action accrued.
occurrence
of the transaction as the time
from which by law the statute begins to i
'
run. The defendant now asks us to hold
this as a conclusive finding of fact, that the
fraud was discovered more than six years
This we cannot do.
before
suit brought
Upon the theory that the running of the
statute begins with the date of the occurrence more than six years had elapsed, and
such was the theory of the judge trying the
cause. On the theory that It runs from the
discovery of the fraud, there is no such finding, nor Is there evidence to prove it. All'
presumptions are in favor of the judgment,
and the contrary must be taken to be the
fact.
have thus considered the most important
of the questions raised by the appellant.
There are several other objections stated in
the points, which I have also examined.
They furnish no valid ground for asking a
reversal of the judgment
A majority of the court concur In the opinion that the plaintiff is entitled to relief. A
majority of the court do not concur with me
on the question of damages, and are of the
opinion that the recovery of damages for a
period exceeding six years prior to the comThe
mencement of the suit was erroneous.
judgment of the court will therefore be, that
the judgment of the general term be affirmed, without costs of the court of appeals to
either party, provided that the plaintiff shall, >
within thirty days after the entry of this order, serve on the defendant's attorney a ,
stipulation, deducting from the judgment of
April 6, 1863, the sum of $2,407.45 as of that '
If such stipulation be not served, then
date.
the judgment shall be reversed and a new
trial ordered, with costs to abide the event
In case the attorneys do not agree as to the
details of the judgment, the same can be settled before one of the commissioners.
case

I

I

cannot conEARL, O. (dissenting). As
cur with my brethren in this case, I will
briefly give the reasons for my dissent.
No mistake is alleged In the contracts, and
no reformation of them Is claimed. And under no allegations or proof could the contracts be reformed, as a cause of action, for
such purpose, would be barred by the statute of limitations.
If, as claimed by the plaintiff In his complaint, and by his counsel on the argument
before us, the deed was given in pursuance
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and In fulfillment of the contracts, then there
can be no reformation of the deed, as It Is

in precise conformity to the contracts. If
the two contracts of December 7, 1846, are
construed together, they must be read as if
embodied in one; and the timber is not reserved, and the contract does not provide for
any reservation in the deed.
The vendees
were to get out certain lumber upon shares,
The
and were to pay $4 per acre besides.
contract in reference to the lumber was a
binding contract and, if performed as the
parties contemplated, it would be fully performed before the deed was required to be
given; and such was manifestly the intention of the parties, and hence no provision
was made for any reservation in the deed.
The deed was given without any mention of
the lumber, and hence the only claim the
vendor could thereafter have, upon the lumber contract, was to sue for damages on account of its non-performance.
The only contract the defendant ever made
or Intended to make, as found by the referee,
He
is that which Is embodied in the deed.
never Intended or was willing to take a
deed with any reservation in it. What right
then has a court of equity to reform the deed,
so as to give him such a deed as he was
There was never a
never bound to take?
time when, by action for specific performance, he could have been compelled to take
a deed with a reservation, and the court has
Qo right to compel him to take such a deed
by the reformation of the one he did take.
If by fraud or mistake on his part, the
plaintiff was induced to give this deed, the
only relief he could have was to set aside
the deed; and to obtain this relief, it was
his duty, on the discovery of the fraud or
mistake, to proceed promptly and not ratify
the deed by taking the money on the note
given for the purchase-price, after he discovered the mistake or fraud.
As I understand the opinion In which my
brethren have concurred, it sustains the relief granted to the plaintiff, upon the ground
of fraud, and yet the complaint does not in
any way intimate even that the defendant
was guilty of any fraud, nor does It allege
that the defendant used any artifices to procure the deed to be drawn with the reservation omitted, or that he knew it was omitted.
The charge of fraud should have been distinctly made in the complaint, so that the defendant could have taken issue upon It.
And it does not appear that any claim was
made, at the trial, that the defendant was
guilty of fraud, and the case was manifestly
not tried upon any such theory. The judge
at special term did not put his decision upon
If he had, he would
the ground of fraud.
certainly have decided against the plaintiff,
under his finding as to the statute of limita"That within a month
tions, as follows:
said deed, the plainof
execution
after the
tiff discovered said mistake, and shortly
thereafter applied to the defendant to cor-
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rect the same, which he neglected and refused to do; but proceeded to cut large quantities of said timber and appropriate the
same to his own use; that the cause of action
for which this suit is brought has not accrued to the plaintiff within six years before
the commencement
of this suit."
The learned judge evidently proceeded and
granted reUef upon the ground that the scrivener made a mistake in drawing the deed,
and this was the ground upon which the general term placed its decision of affirmance.
The cause of action for the mistake was not
barred by the statute of limitations, because
the action was commenced within ten years
from the time the alleged mistake occurred.
A cause of action, for such a fraud as is
now alleged In this case. Is deemed to accrue,
when the aggrieved party discovers the facts
constituting the fraud, and it is barred in six
years from that time. Code, § 91. All the
fraud, if any, that was perpetrated in tliis
case was in procuring and taking the deed
without the reservation, and this was discovered, according to the finding of the judge,
more than nine years before the suit was
commenced, and hence I cannot be mistaken
In saying that relief was granted at Special
Term upon the ground of mistake alone, and
not of fraud.
And stiU further, the counsel for respondent in his argument before us, did not claim
to sustain the judgment below upon the
ground of fraud, but upon the ground of mistake alone.
Hence under all the circumstances I cannot
consent to uphold this judgment, or any part
of it, upon the ground of fraud, against the
decisions of both courts below, the claims of
plaintiff's counsel, and the explicit finding of
the judge at special term, that the cause of
action for fraud was barred by the statute of
It was the duty of the plaintiff
limitations.
to show that he discovered the fraud within
of the
six years before the commencement
suit, and there can be no pretense that he
gave. any evidence to show this.
I concur with my brethren In holding that
In any view of the case the plaintiff could recover only for timber cut within six years before the suit was commenced.

For affirmance, as modified: LOTT, C. C,
HUNT and LEONARD, CO.
For reversal: EARL and GRAY, CC. not

and

voting.

Judgment affirmed without costs to either
party in the court of appeals, provided the
plaintiff within thirty days after the entry
of this order, serves on the defendant's attorney a stipulation reducing the judgment
$2,407.45 and Interest from the date of the
judgment, April 6, 1863. If such stipulation
be not served, then the judgment is reversed
and a new trial ordered, costs to abide the
event.

Judgment

affirmed.

