APPENDIX
STATUTORY PROVISIONS ON DISCOVERY IN
THE VARIOUS JURISDICTIONS
United States Federa.l Courts
There is the following provision for discovery before
trial in the federal equity courts :
' ' The plaintiff at any time after filing the bill and not
later than twenty-one days after the joinder of issue, and
the defendant at any time after filing his answer and not
later than twenty-one days after the joinder of issue, and
either party at any time thereafter by leave of the court
or judge may file interrogatories in writing for the dis
covery by the opposite party or parties of facts and
documents material to the support or defense of the
cause, with a note at the foot thereof stating which of
the interrogatories each of the parties is required to
answer. But no party shall file more than one set of
interrogatories to the same party without leave of the .
court or judge.
" If any party to the cause is a public or printe corpo
ration, any opposite party may apply to the court or
judge for an order allowing him to file interrogatories to
be answered by any officer of the corporation, and an
order may be made accordingly for the examination of
such officer as may appear to be proper upon such inter
rogatories as the court or judge shall think fit.
' ' Copies shall be filed for the use of the interrogated
party, and shall be sent by the clerk to the respective
solicitort of record, or to the last known address of the
opposite party, if there be no record solicitor.
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" Interrogatories shall be answered, and the answers
filed in the clerk 's office, within fifteen days after they
have been served unless the time be enlarged by the court
or judge. Each interrogatory shall be answered sepa
rately and fully and the answers shall be in writing, un
der oath, and signed by the party or corporate officer
interrogated. Within ten days after the service of inter
rogatories, objections to them, or any of them, may be
presented to the court or judge, with proof of notice of
the purpose so to do, and answers shall be deferred until
the objections are determined, which shall be at as early
a time as is practicable. In so far as the objections are
sustained, answers shall not be required.
' ' The court or judge, upon motion and reasonable no
tice, may make all such orders as may be appropriate to
enforce answers to interrogatories or to effect the in
spection or production of documents in the possession
of either party and containing evidence material to the
cause of action or defense of his adversary. Any party
failing or refusing to comply with such an order shall be
liable to attachment, and shall also be liable, if a plain
tiff, to have his bill dismissed, and if a defendant, to have
his answer stricken out and be placed in the same situ
ation as if he had failed to answer.
' ' By a demand served ten days before the trial, either
party may call on the other to admit in writing the exe
cution or genuineness of any document, letter or other
writing, saving all just exceptions ; and if such admission
be not made within-five days after such service, the costs
of proving the document, letter or writing shall be paid
by the party refusing or neglecting to make such ad
mission, unless at the trial the court shall find that the
refusal or neglect was reasonable. ' ' 1
The chief difficulties in the practical operation of the
federal equity discovery practice have been said to be
1

Hopkins New Federal Equity Rules (6th ed.) 58.
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that answers to interrogatories are usually so evasive as
not to give the desired disclosure and that the burden of
administration upon the trial courts is very heavy.8
Learned Hand, J., has said concerning the practice that,
" Much the more convenient way would be for the parties
to agree upon a master and allow the plaintiff an oral
examination. This, however, I cannot compel ; but much
the same result may probably be obtained, though it must
be confessed with the maximum of expense and time and
labor, by allowing interrogatories to be renewed as often
as justice requires. ' ' 8
There is no provision for discovery in the law side of
the federal courts. Nor do the federal statutes on depo
sitions offer great possibilities in this regard. The fed
eral statutes on depositions, from the original act of
1789 to the present time, always have made the right to
take depositions conditional. . The provision which ob
tains at present is as follows :
' ' The testimony of any witness may be taken in any
civil cause depending in a district court by deposition
de bene esse, when the witness lives at a greater distance
from the place of trial than one hundred miles, or is
bound on a voy;age to sea, or is about to go out of the
United States, or out of the district in which the case is
to be tried, and to a greater distance than one hundred
miles from the place of trial, before the time of trial, or
when he is ancient and infirm. The deposition may be
taken before any judge of any court of the United States,
or any clerk of a district court, or any chancellor, justice,
or judge of a supreme or superior court, mayor or chief
magistrate of a city, judge of a county court or court of
common pleas of any of the United States, or any notary
public, not being of counsel or attorney to either of the
parties, nor interested in the event of the cause. ReasonI Lane, Federal
8 Pressed Steel

967.

Equity Rules, 35 Harv. L. Rev. 276, 294.
Car Co. v. Union Pacific R. Co. (1917) 241 Fed. 964,
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able notice must first be given in writing by the party or
his attorney proposing to take such deposition, to the
opposite party or his attorney of record, as either may be
nearest, which notice shall state the name of the witness
and the time and place of the taking of his deposition ;
and in all cases in rem, the person having the agency or
possession of the property at the time of seizure shall
be deemed the adverse party, until a claim shall have
been put in ; and whenever, by reason of the absence from
the district and want of an attorney of record or other
reason, the giving of the notice herein required shall be
impracticable, it shall be lawful to take such depositions
as there shall be urgent necessity for taking, upon such
notice as any judge authorized to hold courts in such
district shall think reasonable and direct. Any person
may be compelled to appear and depose as provided by
this section, in the same manner as witnesses may be
compelled to appear and testify in court. ' ' 4
The following federal statute was enacted in 1892 :
" In addition to the mode of taking the depositions of wit
nesses in causes pending at law or equity in the district
courts of the United States, it shall be lawful to take the
depositions or testimony of witnesses in the mode pre
scribed by the laws of the state in which the courts are
held. " 5 The Supreme Court has held that this statute
merely regulates the mode of taking and does not enlarge
the grounds for taking so as to allow examinations be
fore trial for purposes of discovery in accordance with
local practice.6
Judge Woolsey, of the District Court for the Southern
District of New York recently made a vigorous criticism
U. S. C. A., Tit. 28, sec. 639.
5 U. S. C. A., Tit. 28, sec. 643.
6 Hanks Dental Association v. International Tooth Crown Co. (1904)
194 U. S. 303. There has been some confusion in the decisions of the
lower federal courts on this matter in spite of the Supreme Court ruling.
See annotations to U. S. C. A., Tit. 28, sees. 635, 6�3.
4
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of a federal rule as to discovery. He said : " In a former
case I had occasion to express my regret that, after the
commencement of an action on the law side of this court,
so little could be done to facilitate the preparation of
either party for the trial.
- ' ' That at this date the practice on the law side of the
federal courts should be so lacking in plasticity with re
gard to interlocutory remedies seems extraordinary,
when it is remembered that under the procedure in almost
all the states, through examination before trial or other
wise, the plaintiff can secure evidence and documents in
advance which he can use at the trial, and also that
throughout the British Empire, including all its domin
ions, India and the Crown Colonies, every paper or let
ter, even remotely connected with a case, must, unless
privileged, be discovered to the opposing party and re
main available to him pendente lite that he may, if he
wishes, offer it at the trial. It is unfortunate that the
practice of automatic compulsory discovery is not in
force here. • � • .
"In view of several illuminating experiences which I
have had in cases pending in the . English courts, I feel
hospitable to every form of interlocutory discovery.
•

•

•

' " The rationale of this attitude is, of course, not only
that the court wants to know the truth, but also that it
is good for both parties to learn the truth far enough
ahead of the trial not only to enable them to prepare for
trial, but also to enable them to decide whether or not it
may be futile to proceed to trial. The number . of cases
which have been dropped before trial owing to the rigor
ous discovery practiced in the English courts is, I under
stand, almost unbelievable. ' ' 7
'1 Zolla
319, 320.

v.

Grand Rapids Store Equipment Corp. (1931) 46 F. (2d)
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There is the following federal statute regarding pro
duction of books and writings :
" In the trial of actions at law, the courts of the United
States may, on motion and due notice thereof, require the
parties to produce books or writings in their possession
or power, which contain evidence pertinent to the issue,
in cases and under circumstances where they might be
compelled to produce the same by the ordinary rules of
proceedings in chancery. If a plaintiff fails to comply
with such order, the court may, on motion, give the like
judgment for the defendant as in cases of nonsuit ; and
if a defendant fails to comply with such order, the court
may, on motion, give judgment against him by default. " 8
For more than a century trial courts disagreed as to
whether this statute authorized inspection before trial
or was limited to production at the trial, but the United
States Supreme Court finally decided that only produc
tion at the trial was authorized.9

Alabama.
There is the following provision for examination of
parties by written interrogatories, in both law and equity
actions in Alabama :
" Either party to a civil suit, whether in a court of law,
or in a court of equity, and including proceedings on
contest of answer of a garnishee, his agent or attorney,
desiring the testimony of the other party, may file with
the clerk or registe;r interrogatories to be propounded to
him, with an affidavit that the answers thereto will be
material testimony for him in the cause.
' ' Upon the filing of such interrogatories, the clerk or
register must issue a copy thereof, which must be served
by the · sheriff upon the party to whom the interrogatories
are addressed, or his attorney of record, if either re
sides within the state. If such party and his attorney
8 U. 8. C.

A., Tit. 28, see. 636.
"
Winn (1911) 221 U. 8. 533.

9 Carpenter v.
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are non-residents, the clerk or register must send such
copy by mail, postage prepaid, to one of them at his
place of residence. The sheriff, clerk or register, as the
case may be, must endorse upon the original interrog
atories the fact, " manner, and date of such service.
' ' The answers to such interrogatories may be sworn to
before any officer authorized to take and certify affida
vits ; or if the party testifying be a nonresident, before
one of the officers mentioned in section 7761 ( 3965 ) of
this code, or a commissioner appointed by the clerk or
register on the application of such party.
" When the party to whom the interrogatories are ad
dressed is a corporation, the answers thereto must be
made by such officer, agent, or servant of the corporation
as may be cognizant of the facts.
' ' The answers to such interrogatories are evidence in
the cause when offered by the party taking them.
" If the interrogatories are not pertinent to the issue
or matter in dispute between the parties, there shall be
no obligation to answer them, and if answered, the an
swers may be suppressed by the court at the trial.
' ' If answer,s to the interrogatories are not filed within
sixty days after service of a copy of the interrogatories,
or when the answers are not full, or are evasive, the court
may either attach the party and cause him to answer
fully in open court, or tax him with so much costs as may
be just, and continue the cause until full answers are
made, or direct a nonsuit or judgment by default or de
cree pro confesso, to be entitled, or render such judg
ment or decree as would be appropriate if such default
ing party offered no evidence.
" A resort to this mode of obtaining evidence does not
preclude the party calling for it from adducing other
proof of the same facts, or from contradicting it.
" Under the provision of this article, the party is bound
· to answer all pertinent interrogatories unless by the
answers he subjects himself to a criminal prosecution.
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The party may be required by the court to attach to his
answers copies of letters and documents, the originals
of which are in his possession or under his custody or
control.
"If the court does not, of its own motion, enforce the
penalties for failure to answer interrogatories, as is re
quired by section 7770 ( 4055 ) of this Code, the party
propounding the interrogatories, on failure of the other
party to answer within sixty days, may file his motion
with the judge of the circuit court for the enforcement of
the penalties provided by statute after notice for ten
days given to the opposite party so in default ; and upon
the hearing of such motion, the court may enforce the
penalties, as is provided for in section 7770 of the
Code." 10
Alabama has the illiberal type of deposition statute
which imposes conditions as to the unavailability of the
witness upon the taking rather than upon the use merely :
' ' The evidence of witnesses in civil cases may be taken
by deposition by· either party' ' 1. When the witness is a woman.
' ' 2. When the witness, from age, infirmity, or sick
ness, is unable to attend court.
' ' 3. When the witness resides more than one hundred
miles from the place of trial� computing by the route
usually traveled, or resides out of, or is absent from the ·
state.
"4. When the witness is about to leave the state, and
will probably not return until after the trial.
' ' 5. When the claim or defense, or a material part
thereof, depends exclusively on the evidence of the wit
ness.
' ' 6. When the witness is the governor, secretary of
state, state treasurer, state auditor, attorney-general,
superintendent of education, commissioner of agriculture
and industries, examiner of public accounts, or the head
10 Ala. Code

(1928) sees. 7764:-7773.
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of any other department or bureau of the state govern
ment, judge or clerk of any court of record, register in
chancery, or sheriff ; or president, director, or other offi
cer of a bank incorporated in the state ; postmaster or
other officer of the United States ; or practicing physician
or lawyer ; or a person constantly employed on any steam
boat or other water craft, or on any turnpike, or manu
factory, or about the engine or other machinery of a rail
road, or is a superintendent, secretary, treasurer, master
of road repairs, or conductor of any railroad, or is a
telegraph operator ; or a teacher of a public or private
school actually engaged in teaching, or a minister of the
gospel, or pastor of a religious society in charge of any
diocese, parish, church, district or circuit. ' ' 11
There is the following statutory provision on pro
duction of books and writings :
" In the trial of actions at law the court may, on mo
tion and due notice thereof, require the parties to pro
duce books, documents or writings in their possession,
custody, control or power which contain evidence perti
nent to the issue, in cases and under circumstances where
they might be compelled to produce the same by the ordi
nary rules of proceedings in chancery cases.
"If plaintiff fails to comply with such order, the court
may, on motion, give the like judgment for the defendant
as in cases of nonsuit ; and if the defendant fails to com
ply with such order, the court may, on motion, give judg
ment against him by default. " 11
Arizona..
There is the following provision in Arizona for taking
the deposition of the opposite party:
' ' Either party to ·an action may take the deposition of
the opposite party as .a witness, or if a corporation, the
deposition of the president, secretary, or other principal
officer or general managing agent of such corporation, in
11 Id. sees. 7744,
ll ld. see. 7744.

7745.
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the manner and by the same process, and subject to the
same rules, provided for the taking of depositions of
other witnesses. The party taking such depositions shall
not be concluded thereby, but may rebut the same, and
may ask leading questions. The right to take such depo
sition is absolute and not dependent upon the residence
of the person whose deposition is to be taken or upon
sickness, infirmity, or attendance of such person upon the
trial. If a party refuses to answer, the officer taking the
deposition shall so certify and any question which the
party refuses to answer or which he answers evasively
shall be taken as confessed. ' ' 18
There is the following provision for inspection of
books and papers :
' ' The court in which an action is pending, may order
either party to give to the other with a specified time
an inspection and copy, or permission to take a copy, of
any book, document or paper in his possession or under
his control, containing evidence relating to the action.
If compliance with the order be refused, the court may
exclude the book, document or paper from being given in
evidence, or may presume it to be such as the party
applying alleges it to be ; and may also punish the party
refusing, for a contempt. This section shall not prevent
a party from compelling another to produce books, pa
pers or documents when he is examined as a witness.
In an action by or against a corporation the court may
compel the officers of the corporation to produce the
books and records of the corporation, and to permit in
spection and the making of copies thereof. ' ' 14
Arkansas.
Arkansas has the following provision for interroga
tories annexed to pleadings in equity actions :
" In actions by equitable proceedings either party may
annex to his complaint, answer or reply written interrog18 Rev. Ariz. Code
14 Id. see. 4465.

(Struckmeyer, 1928) sec. 4444.
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atories to any one or more of the adverse parties con. cerning any of the material matters in issue in the action ;
the answers to which, on oath, may be read by either
party, as a deposition between the party interrogating
and the party answering. " 111
There is a limited provision for interrogatories in ac
tions at law :
" In actions by proceedings at law either party may, in
like manner, annex written interrogatories to his com
plaint, answer or reply, directed to any one or more of
the adverse parties concerning any material matter in
issue in the action in the following cases : First. Where
the party interrogated does not reside in the same or an
adjoining county. Second. Where the party inter
rogated is unable to attend court on account of age, in
firmity or imprisonment, or is a female. ' ' 16
Arkansas has the liberal type of deposition statute
which imposes conditions upon the use rather than the
taking :
' ' Depositions may be used on the trial of all issues, and
upon all motions in actions by equitable proceedings,
except. where th'e court otherwise directs on an issue tried
by a jury.
' ' They may be used on the trial of all issues in any
action in the following cases :
' ' First. Where the witness does not reside in the
county where the action is pending, or in an adjoining
county, or is absent from the state, or is in the military
service of the United States, or of this state.
" Second. Where the witness is the governor, secre
tary of state, auditor or treasurer of this state, a judge
or clerk of a court, a president, cashier, teller or clerk
of a bank, a practicing physician, surgeon or lawyer, or
keeper, officer or guard of the penitentiary. ·
Stat. (1921) see. 1248.
see. 1252.

16 Ark.
18 Id.
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' ' Third. Where, from age, infirmity, or imprisonment,
the witness is unabl� to attend court, or is dead.
' ' Fourth. Where the witness resides thirty or more
miles from the place where the court sits in which the
action is pending, unless the witness is in attendance at
the court. " 17
Arkansas lawyers say that very little use is made of
deposition procedure for purposes of discovery before
trial. There is a statute which authorizes the court to
compel production of books and papers at the trial but
not before the trial.18
California..
Discovery by deposition is authorized in California by
the following statute :
" The testimony ora witness in this state may be taken
by deposition in an action at any time after the service
of the summons or the appearance of the defendant, and
in a special proceeding after a question of fact has arisen
therein, in the following cases :
' ' 1. When the witness is a party to the action or pro
ceeding or an officer or member of a corporation which
is a party to the action or proceeding, or a person for
whose immediate benefit the action or proceeding is pros
ecuted or defended ;
' ' 2. When the witness resides out of the county in
which his testimony is to be used, or resides in the county
but more than :fifty miles distant from the place of trial
or hearing by the nearest usual traveled route ;
' ' 3. When the witness is about to leave the county
where the action is to be tried, and will probably con
tinue absent when the testimony is required ;
' ' 4. When the witness, otherwise liable to attend the
trial, is nevertheless too infirm to attend ;
, ' ' 5. When the testimony is required upon a motion,
or in any other case where the oral examination of the
witness is not required ;
1'7 Id. sees. 4205, 4206.
18 Id. sec. 4137.
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" 6. When the witness is the only one who can estab
lish facts or a fact material to the issue ; provided, that
the deposition of such witness shall not be used if his
presence can be procured at the time of the trial of the
cause. " 19 It should be noted that the California plan
constitutes virtually a compromise between the liberal
type of deposition statute which allows unconditional tak
ing of depositions of parties and witnesses alike and the
illiberal type of statute which imposes conditions upon
the taking of depositions of parties and witnesses alike.
There is an absolute right to take the deposition of a
party and a conditional right to take the deposition of
witnesses generally.10
The following provision is made for inspection of writ
ings :
' 'Any court in which an action is pending, or a judge
thereof may, upon notice, order either party to give to
the other, within a specified time, an inspection and copy,
or permission to take a copy, of entries of accounts in
any book, or of any document or paper in his possession,
or under his control, containing evidence relating to the
merits of the . action, or the defense therein. If compli
ance with the order be refused, the court may exclude the
entries of accounts of the book, or the document, or pa
per from being given in evidence, or if wanted as evi
dence by the party applying may direct the jury to pre
sume them to be such as he alleges them to be ; and the
court may also punish the party refusing for a con
tempt. This section is not to be construed to prevent a
party from compelling another to produce books, papers,
or documents when he is examined as a witness. ' ' 81
Correspondence with lawyers in Los Angeles and in
San Francisco indicates that discovery procedure is
·

(Deering, 1931) sec. 2021.
of the California practice see Harkleroad, The
La:w. of Discovery i� the Courts of California, 4 Southern Cal. L. Rev.
19 Code of Civ. Pro.
110 For a description

169, 185.
11

.

'

.

.

.

•

Code of Civ. Pro. (Deerln�, 1931) sec. 1000.
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widely used. Several lawyers said that they use it as of
course in practically all cases. Others said that one par
ty or the other takes depositions for discovery in more
than three-fourths of all seriously contested actions. Sat
isfaction with the procedure appears to be general.
Colorado.
The Colorado plan for discovery before trial is mod
elled after that used in California. The statutes provide
that :
' ' The testimony of a witness in this state may be taken
by deposition in an action, at any time after the service
of the summons or the appearance of the defendant ; and
in a special proceeding, after a question of fact has
arisen therein, in the following cases :
' ' First. When a witness is a party to the action or
proceeding, or a person for whose immediate benefit the
action or proceeding is prosecuted or defended.
' ' Second. When the witness resides out of the county
in which his testimony is to be used.
' ' Third. When the witness is about to leave the county
where the action is to be tried, and will probably con
tinue absent when the testimony is required.
' ' Fourth. When the witness, otherwise liable to attend
the trial, is, nevertheless, too infirm to attend.
" Fifth. When the witness is for any other cause ex
pected to be unable to attend the trial. ' ' 118
Inspection and copy of documents is authorized by the
following statute :
' ' Any court in which an action is pending, or a judge
thereof, may upon notice, order either party to give to
the other, within a specified time, an inspection and copy,
or permission to take a copy of any book, document or
paper in his possession or under his control, containing
evidence relating to the merits of the action or the de
fense therein. If OOlllplianee with the order be refu!tea,
ft Coio.

Coile of Clv. Pro.

(ltl$1)

see. 316.
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the court may exclude the book, document or paper from
being given in evidence ; or if wanted as evidence, by the
party applying, may direct the jury to presume it to be
such as he alleges it to be ; and the court may also punish
the party refusing for a contempt. This section shall
not be construed to prevent a party from compelling
another to produce books, papers or documents, when he
is examined as a witness. ' ' 81
Connecticut.
The following statutory procedure for discovery be
fore trial exists i:u. Connecticut :
' ' In any civil action in the superior court, any court
of common pleas or any city court, the plaintiff at any
time after entry of action, and the defendant at any time
after answer, may file a motion praying for a disclosure
of facts or production of papers, books or documents ma
terial to the support or defense of the suit, within the
knowledge, possession or power of the adverse party, and
such facts, pap�rs, books or documents, being disclosed
or produced, may be given in evidence by the party filing
such motion. Upon affidavit being made by the person
filing such motion, that he verily believes all the matters
therein set forth to be true, the person of whom such
disclosure or production is sought shall plead, answer or
demur in s'uch time as the court shall prescribe. If inter
rogatories shall be filed with such motion, each interrog
atory shall be answered separately and fully and the
answers shall be in writing, signed by the party and upon
his oath. If a party shall fail to comply with such order
of disclosure or production, he shall be nonsuited or de
faulted ; and, upon motion to set aside such nonsuit or
default, the court may grant the motion upon compliance with such terms as it may impose.
' ' If a corporation shall be a party to. ail action, the
opposite party may examine tlie p':tesident, ·t-teas'u:ier,
aa Id.

set.

890.
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secretary, clerk or any director or other officer thereof in
the same manner as if he were a party to the suit.
" In the conduct of any hearing or trial, a party inter
rogated shall not be obliged to answer a question or pro
duce a document the answering or producing of which
would tend to incriminate him or to disclose his title to
any property the title whereof is not material to the hear
ing or trial in the course of which he is interrogated, and
the right to refuse to answer a question, produce a docu
ment or disclose a title may be claimed either by the
party interrogated or by counsel in his behalf.
" When either party in any action shall have obtained
from the other party a disclosure on oath, respecting the
matters alleged in any pleading, the disclosure shall not
be deemed conclusive, but may be contradicted like any
other testimony. ' ' "
This procedure is very clumsy and ineffective and little
used by the bar. The Connecticut Judicial Council re
cently has suggested a revision to make it more effec
tive.26 Connecticut has the illiberal type of deposition
statute which imposes conditions upon the taking of
depositions as well as upon the use thereof at the trial :
" If any witness in a civil action shall live out of the
state or more than twenty miles from the place of trial,
shall be going to sea or out of the state or, by reason of
age or infirmity, shall be unable to travel to court, or
shall be co�ned in jail, his deposition may be taken by
a judge or clerk of any court, justice of the peace, notary
public or commissioner of the superior court ; but reason�
able · notice shall be given to the adverse party or his
known agent or attorney, or left at his usual place of
abode, to be present at the time of taking such depo
sition ; and depositions may be taken in any other state
or country by a notary public, a commissioner appointed
84 Conn. . Gen. Stat. (1930) sec�. 5,635-5.638.
85 See Report of Connecticut Judicial Council

(193d) pp. 6p, 74.
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by the governor of this state or any magistrate having
power to administer oaths and, if taken out of the United
States, before any foreign minister, secretary of lega
tion, consul or vice-consul, appointed by the United
States, or any person by him appointed for the purpose
and having authority under the laws of the country
where the deposition is to be taken ; and the official char
acter of any such person may be proved by a certificate
from the secretary of state of the United States. All
witnesses giving depositions shall be cautioned to speak
the whole truth, and carefully examined, and shall sub
scribe their depositions, and make oath before the au
thority taking the same, who shall attest the same and
certify whether or not the adverse party or his agent was
present, and whether or not he was notified, and shall
also certify the reason of taking such deposition, seal it
up, direct it to the court where it is to be used and
deliver it if desired
to the party at whose request it was
'
taken. ' ' 86
Delaware.
,

The illiberal type of deposition statute which imposes
conditions upon the taking as well as the use obtains in
Delaware :
" If it appear, by affidavit, that there is a material
witness residing out of the County, whose attendance it
is not practicable to procure, the justice may make a
rule that his deposition be taken before a commissioner
named by him ; and, unless it shall be otherwise agreed,
the party applying for such rule shall file in writing all
the questions to be put to such witness, giving at least
four days ' notice to the other party, who may file other
questions. The justice shall forward a copy of the rule
and the questions to the commissioner, with a copy of
this section. The deposition must be taken in writing,
signed by the witness, certified by the commissioner, and
86 Conn.

Gen. Stat. (1930) sec. 5584.
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sent, sealed up, to the justice. The witness must first be
sworn, or affirmed, by the commissioner, to answer the
questions truly ; neither party shall be present at the
taking of deposition, and no question shall be put but
those sent by the justice. ' ' "
The statute on production of books and writings is as
follows :
' ' At any time during the pendency of actions at law,
the court, on motion and due notice thereof, may order
a party to produce books, or writings, in his possession,
or control, which contain evidence pertinent to the issue,
under circumstances in which the production of the same
might be compelled by a court of chancery ; and the court
making such order, shall have the same power for en
forcing it which is exercised by a court of chancery in
like cases. Upon failure of a plaintiff to comply with
such order, the court, on motion, may render judgment
against him as in cases of nonsuit ; and upon a like fail
ure of a defendant, the court, on motion, may render
judgment against him by default. ' ' 88
England.
Order XXXI of the rules of the Supreme Court outline
the present English procedure in regard to discovery and
inspection. Order XXXI reads as follows :
" In any cause or matter the plaintiff or defendant by
leave of the court or a judge may deliver interrogatories
in writing for the examination of the opposite parties, or
any one or more of such.parties, and such interrogatories
when delivered shall have a note at the foot thereof stat
ing which of such interrogatories each of such persons
is required to answer : Provided that interrogatories
which do not relate to any matters in question in the
cause or matter shall be deemed irrelevant, notwith1'7 Dela. Rev. Code
88 Id. sec. 4228.

(1915) sec. 4052.
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standing that they might be admissible on the oral cross
examination of a witness.
' 'A copy of the interrogatories proposed to be de
livered shall be delivered with the summons or notice of
application for leave to deliver them at least two clear
days before the hearing thereof (unless in any case the
court or judge shall think fit to dispense with this re
quirement) and the particular interrogatories sought to
be delivered shall be submitted to and considered by the
court or judge. In deciding upon such application, the
court or judge shall take into account any offer, which
may be made by the party sought to be interrogated to
deliver particulars, or to make admissions, or to produce
documents relating to any matter in question, and leave
shall be given as to such only of the interrogatories as
shall be considered necessary either for disposing fairly
of the cause or matter or for saving costs.
" In adjusting the costs of the cause or matter inquiry
shall at the instance of any party be made into the
propriety of exhibiting such interrogatories, and if it is
the opinion of the taxing officer or of the court or judge,
either with or without an application for inquiry, that
such interrogatories have been exhibited unreasonably,
vexatiously, or at improper length, the costs occasioned
by the · said interrogatories and the answers thereto shall
be paid in any event by the party in fault.
" If any party to a cause or matter be a body corporate
or a joint-stock company, whether incorporated or not,
or any other body of persons, empowered by law to sue
or be sued, whether in its own name or in the name of
any officer or other person, any opposite party may ap
ply for an order allowing him to · deliver interrogatories
,to any member or officer of such corporation, company,
or body, and an order may be made accordingly.
" Any objection to answering any one or more of sev
eral interrogatories on · the grot:tnd that it or they is or
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are scandalous or irrelevant or not bona fide for the
purpose of the cause or matter, or that the matters in
quired into are not sufficiently material at that stage, or
on any other ground, may be taken in the affidavit in an
swer.
" Interrogatories shall be answered by affidavit to be
filed within ten days, or within such other time as a judge
may allow.
"If any person interrogated omits to answer, or an
swers insufficiently, the party interrogating may apply
to the court or a judge for an order requiring him to
answer, or to answer further, as the case may be. And
an order may be made requiring him to answer or answer
further, either by affidavit or by viva-voce examination,
as the judge may direct.
"Any party may, without filing an affidavit, apply to
the court or a · judge for an order directing any other
party to any cause or matter to make discovery on oath
of the documents which are or have been in his posses
sion or power, relating to any matter in question therein.
On the hearing of such application the court or judge
may either refuse or adjourn the same, if satisfied that
such discovery is not necessary, or not necessary at that
stage of the cause or matter, or make such order, either
generally or limited to certain classes of documents, as
may, in their or his discretion be thought fit. Provided
that discovery shall not be ordered when and so far as
the court or judge shall be of opinion that it is not neces
sary either for disposing fairly of the cause or matter or
for saving costs.
' ' The affidavit to be made by a party against whom
such order as is mentioned in the last preceding rule has
been made, shall specify which, if any, of the documents
therein mentioned he objects to produce.
" On the hearing of any application for discovery of
documents the court or judge in lieu of ordering an
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affidavit of documents to be filed may order that the party
from whom discovery is sought shall deliver to the oppo
site party a list of the documents which are or have been
in his possession, custody or power relating to the mat
ters in question. Provided that the ordering of such list
shall not preclude the court or judge from afterwards
ordering the party to make and file an affidavit of docu
ments.
" It shall be lawful for the court or a judge, at any time
during the pendency of any cause or matter, to order
the production by any party thereto, upon oath, of such
of the documents in his possession or power, relating to
any matter in question in such cause or matter, as the
court or judge shall think right ; and the court may deal
with such documents, when produced, in such manner as
shall appear just.
" Every party to a . cause or matter shall be entitled, at
any time, by notice in writing, to give notice to any other
party, in whose pleadings or affidavits reference is made
to any document, to produce such document for the in
spection of the party giving such notice, or of his solici
tor, and to permit him or them to take copies thereof ;
and any party •not complying with such notice shall not
afterwards be at liberty to put any such document in
evidence on his behalf in such cause or matter, unless
he shall satisfy the court or a judge that such document
relates only to his own title, he being a defendant to the
cause or matter, or that he had some other cause or ex
cuse which the court or judge shall deem sufficient for
not complying with such notice, in which case the court
or judge may allow the same to be put in evidence on
such terms as to costs and otherwise as the court or
judge shall think fit.
' ' The party to whom such notice is given shall, within
two days from the receipt of such notice, if all the docu
ments therein referred to have been set forth by him in
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the affidavit, or if any of the documents referred to in
such notice have not been set forth by him in any such
affidavit, then within four days from the receipt of such
notice, deliver to the party giving the same a notice stat
ing a time within three days from the delivery thereof
at which the documents, or such of them as he does not
object to produce, may be inspected at the office of his
solicitor, or in the case of bankers ' books or other books
of account or books in constant use for the purposes of
any trade or business at their usual place of custody, and
stating which (if any) of the documents he objects to
produce, and on what ground.
" If the party served with notice omits to give such
notice of a time for inspection or objects to give inspec
tion, or offers inspection elsewhere than at the office of
his solicitor, the court or judge may, on the application
of the party desiring it, make an order for inspection in
such place and in such manner as he may thin!r fit : Pro
vided that the order shall not be made when and so far as
the court or a judge shall be of opinion that it is not
necessary either for disposing fairly of the cause or
matter or for saving costs.
' 'Any application to inspect documents, except such as
are referred to in the pleadings, particulars, or affidavits
of the party against whom the application is made, or
disclosed in his affidavit of documents, shall be founded
upon an affidavit showing of what documents inspection
is sought, that the party applying is entitled to inspect
them, and that they are in the possession or power of the
other party. The court or judge shall not make such
order for inspection of such documents when and so far
as the court or judge shall be of opinion that it is not
necessary either for disposing fairly of the cause or
matter or for saving costs.
' ' An order upon the lord of a manor to allow limited
inspection of the court rolls may be made on the appli-
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cation of a copyhold tenant, supported by an affidavit
that he has applied for inspection and that the same has
been refused.
" Where inspection of any business book is applied
for, the court or a judge may, if they or he shall think
fit, instead of ordering inspection of the original books,
order a copy of any entries therein to be furnished and
verified by the affidavit of some person who has examined
the copy with the original entries, and such affidavit shall
state whether or not there are in the original book any
and what erasures, interlineations, or alterations. Pro
vided that, notwithstanding that such copy has been
supplied, the court or a judge may order inspection of
the book from which the copy was made.
" Where on an application for an order for inspection
privilege is claimed for any document, it shall be lawful
for the court or a judge to inspect the document for the
purpose of deciding as to the validity of the claim of
privilege.
' ' The court or a judge may, on the application of any
party to a cause or matter at any time, and whether an
affidavit of documents shall or shall not have already
been ordered or made, make an order requiring any
other party to state by affidavit whether any particular
document or documents or any Class or classes of docu
ments specified or indicated in the application, is or are,
or has or have at any time been, in his possession, cus
tody or power ; and, if not then in his possession, custody
or power when he parted with the same and what has
become thereof. Such application shall be made on an
affidavit stating that in the belief of the deponent the par
ty against whom the application is made has, or has at
some time had in his possession, custody or power the
particular document or documents or the class or classes
of documents specified or indicated in the application,
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and that they relate to the matters in question in the
cause or matter, or to some or one of them.
' ' If the party from whom discovery of any kind or
inspection is sought objects to the same, or any part
thereof, the court or a judge may, if satisfied that the
right to the discovery or inspection sought depends on
the determination of any issue or question in dispute in
the cause or matter, or that for any other reason it is
desirable that any issue or question in dispute in the
cause or matter should be determined before deciding
upon the right to the discovery or inspection, order that
such issue or question be determined first, and reserve
the question as to the discovery or inspection.
" If any party fails to comply with any order to
answer interrogatories, or for discovery or inspection
of documents, he shall be liable to attachment. He shall
also, if a plaintiff, be liable to have his action dismissed
for want of prosecution, and, if a defendant, to have his
defence, if any, struck out, and to be placed in the same
position as if he had not defended, and the party inter
rogating may apply to the court or a judge for an order
to that effect, and an order may be made accordingly.
' ' Service of an order for interrogatories or discovery
or inspection made against any party on his solicitor
shall be sufficient service to found an application for an
attachment for disobedience to the order. But the party
against whom the application for an attachment is made
may show in answer to the application that he has had
no notice or knowiedge of the order.
' 'A solicitor upon whom an order against any party
for interrogatories or discovery or inspection is served
under the last preceding rule, who neglects without rea-:
sonable excuse to give notice thereof to his client, shall
be liable to attachment.
' 'Any party may, at the trial of a cause, matter, or
issue, use in evidence any one or more of the answers or
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any part of an answer of the opposite party to interrog
atories without putting in the others or the whole of such
answer : Provided always, that in such case the judge
may look at the whole of the answers, and if he shall be
of opinion that any others of them are so connected with
those put in that the last-mentioned answers ought not
to be used without them, he may direct them to be put in.
' ' Any party seeking discovery by interrogatories or
otherwise may be ordered upon making application for
discovery to pay into court to a separate account in the
action to be called ' Security for Costs Account, ' to abide
further order the sum of 5l., or any less sum, and may be
ordered further to pay into court such additional sum as
the court or a judge shall direct. If · security be so or
dered the party seeking discovery shall, with his interrog
atories or order for discovery serve a copy of the receipt
for the said payment into court, and the time for answer
ing or making discovery shall in such cases commence
from the date of such service, and the party from whom
discovery is sought shall not be required to answer or
make discovery unless and until the said payment if so
ordered has. bef'.,n made.
' ' Unless the court or a judge shall at or before the
trial otherwise order, the amount standing to the credit
of the ' Security for Costs Account ' in any cause or mat
ter, shall after the cause or matter has been finally dis
posed of be paid out to the party by whom the same was
paid in on his request, or to his solicitor on such party ' s
written authority, in the event of the costs of the cause
or matter being adjudged to him, but in the event of
the court or judge ordering him to pay the costs of the
cause or matter, the amount in court shall be subject to
a lien for the costs ordered to be paid to any other party.
" If after a cause or matter has been finally disposed
of, by consent or otherwise, no taxation of costs shall be
req�ired, the taxing officer or Master (as the case may
.
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be ) may, either by consent of the parties, or on being
satisfied that any party who has lodged any money to
the ' Security for Costs Account ' in such cause or matter
has become entitled to have the same paid out to him,
give a certificate to that effect, which certificate shall be
acted on and have effect in all respects as if the same
had been an order made in the said cause or matter.
" In any action against or by a sheriff in respect of
any matters connected with the execution of his office,
the court or a judge may, on the application of either
party, order that the affidavit to be made in answer either
to interrogatories or to an order for discovery shall be
made by the officer actually concerned.
" This order shall apply to infant plaintiffs and de
fendants, and to their next friends and guardians ad
litem. " 119
The following British jurisdictions have provisions for
discovery by written interrogatories which are fashioned
after the English procedure :
(1) Australia ; 80 (2) British Columbia ; 81 ( 3) New
Brunswick ; 811 (4) Newfoundland ; 88 (5) Nova Scotia ; 84
(6) Queensland ; 85 ( 7 ) South Australia ; 88 (8) Victoria.87
Florida.
Discovery from adverse parties is provided by the fol
lowing statutes in Florida:
" The courts of this state may, on the trial of causes
cognizable before them respectively, upon ten days ' no
tice to the opposite party or his attorney, require the
party notified as aforesaid to produce books and other
ll9 Annual
80 County

Practice (1932) Order XXXI.
Court Prac. p. 136 ff.
XXXI; British Columbia also has pro
81 Court Rules (1925) Order for
discovery.
vision for an oral examination
82 Judicature Act and Rules of Court ( 1909) Order XXXI. New Brunswick also allows an oral examination for discovery.
88 Cons. Stat. ( 1916) vol. 2, p. 780 ff.
84 Judieature Act (1920) Order XXXI.
86 Supreme do'urt Practice (1921) p. 23.
88 Of. Wint'e'l:bot'tom v. 'Varaou & ,Sous, . 192,1 s. A. R. R. 365.
,

8'7 Supreme Court ltules (1916) drdet

XXXI.
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writings in his possession, power or custody, which shall
contain evidence pertinent to the issue ; and if he shall
fail to comply with such order, or to satisfy the court why
the same is not complied with, it shall be lawful for the
court, if the party so refusing be plaintiff, to give judg
ment for the defendant, as in case of nonsuit ; and if
defendant, to give judgment against him by default. The
party requiring the production of books or papers as
aforesaid shall, in all cases, satisfy the court of their
materiality in the cause therein pending.
" In all causes in any of the courts of this state, the
plaintiff may, at any time, after filing declaration, or the
defendant, after filing plea, deliver to the opposite party,
or his attorney, interrogatories in writing upon any mat
ter as to which discovery may be sought, and require such
party, or in case of a body corporate, any of the officers
of such body corporate, within ten days, to file in the
court in which the cause is pending, written answers
under oath to such interrogatories. Such answers shall
be evidence against, but not for, the party making them.
A failure to answer such interrogatories shall be deemed
a contempt of' court.
" In cases of omission without just cause to answer
sufficiently such written interrogatories, the court may,
at its discretion, direct an oral examination of the inter
rogated party as to such points as it may direct, either
before the court, or a person to be appointed by the
court, and the court may command the attendance of
such party for the purpose of being orally examined as
. aforesaid, or the production of any writings or other
documents to be mentioned in such rule or order, and
may impose therein such terms as to such examination,
and the costs of the application, and of the proceedings
thereon and otherwise, as to it shall seem just.
" The deposition taken as aforesaid shall be reduced
to writing and returned to and ke'pt in the court in which
the J5r'oeeedings a�e pending.
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' ' The person taking the examination shall, if required
by either party, report to the court the absence or con
duct of the person to be interrogated, and the court may
make such order as to contempt or otherwise as it may
see fit. ' ' 88 Florida has the illiberal type of deposition
statute which makes the taking conditional.89
Georgia..
The following provision for discovery · is made in
Georgia:
' ' The superior court in equitable proceedings may com
pel either party to discover facts within his knowledge,
beneficial to the other party and material to his case ; and
this either upon a petition for discovery and relief, or
for discovery alone, ancillary to some other civil pro
ceedings. But the party seeking relief may waive dis
covery, and in such case the defendant 's answer is not
evidence.
" No party shall be required to discover matters tend
ing to criminate himself; or to expose him to a penalty
or forfeiture, nor to make discovery of irrelevant mat
ters, nor the advice of his professional advisers, nor his
consultation with them, nor matters relating to his own
and not the plaintiff 's case ; nor can official persons be
called on to disclose any state matters of which the
policy of the state and the interest of the community re
quire concealment.
' ' The discovery must be full and free as to all matters
of fact of which it is properly sought, and must include
the respondent 's information and belief. If documents
are. desired, in defendant 's possession or power, he must
produce or satisfactorily account for them.
' ' The discovery must be under oath or affirmation, but
may be confined to those points. to which. special inter
rogatories are placed in the petition.
88 Fla. Comp. Gen.
89 Id. see. 4413.

Laws Ann. (1927) sees. 4405-4407.
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' ' The answer of a defendant, as to facts within his
own knowledge, responsible to the discovery sought, is
evidence in his favor, and can be rebutted only by two
witnesses, or one witness and corroborating circum
stances : Provided, discovery is expressly prayed for in
the plaintiff's petition. The petitioner is not bound to
read any portion of the answer, except that responsive to
the petition. The defendant may read all as pleading.
If the petition is for discovery alone, then the whole
answer must be read together. And in the latter case the
petitioner must pay the cost.
"What is responsive is a question for the court. Any
explanation of an admission made, or fact necessarily
connected with it, is part of the response. Any matter
in avoidance thereof is new matter, and must be proved.
" The answer of one defendant is evidence for another,
whenever it states facts against his own interest, and in
favor of his co-defendants.
' ' Discovery may be had from the opposite party, either
nominal or real, in any case pending in any court in this
state.
' ' The party seeking such discovery may either sub
poena the other party as a witness, or else file interrog
atories, and sue dut a commission, as in cases provided
for other witnesses. In the latter event, the right of
cross-examination exists as in other cases.
' ' And in all cases in any of the courts of this state,
where either the plaintiff or defendant is a corporation,
either foreign or domestic, public or private, it shall be
the right of the opposite party to file, with the clerk of
the court where such case is pending, interrogatories
directed to the president, secretary, treasurer or other
officer or agent of said corporation, and it shall be the
duty of the officer or agent named in such interrogatories
to sue out a commission directed to himself, and to have
said interrogatories executed and returned to the next
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term of the court ; the opposite party, or his attorney,
shall give twenty days ' notice before the sitting of said
court, to the attorney of record, or to any officer or agent
of such corporation in the county where suit is pending,
that interrogatories have been so filed. Said corporation ·
or its agent shall not be required to advance the costs of
executing said interrogatories.
" When interrogatories are filed in office, and notice
given thereof, it shall be the duty of the party sought to
be examined to see to the execution and return of the
same before the return term thereof.
" A party failing to appear, without sufficient excuse,
when properly subpoenaed, or failing or refusing to
answer either orally or to the interrogatories filed, . or
answering evasively, shall be subject to attachment for
contempt, and the court may also dismiss his case if he be
plaintiff, or strike his pleas if he be defendant, or give
such other direction to the cause as is consistent with
justice and equity ; and if either party be a corporation,
the officer called on to give testimony shall be subject to
attachment for contempt upon his failure to answer, and
the court may dismiss the case or strike the plea, accord
ing as the party corporation may be plaintiff or defend
ant, upon the failure of any of its officers or agents to
give testimony or to execute and return interrogatories
as provided by law.
" No party shall be required to testify as to any matter
which may criminate or tend to criminate himself, or
which shall tend to work a forfeiture of his estate,
or which shall tend to bring infamy or disgrace or public
contempt upon himself or any member of his family. ' ' 40
The Georgia deposition statute imposes conditions as
to the availability of the witness for trial upon the taking
as well as the use of the depositions.41
·

·

40

Ga .Ann. Code (Park, 1914) sees. 4543-4554.
see. 5886.

41 Id.

•
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. Idaho.
The following liberal provision on depositions obtains
in Idaho :
" In all actions depositions may be taken by either par
ty in vacation or term time ; at any time after service of
summons, without order of court therefor. They may be
used in the trial of all issues, in any action in the follow
ing cases :
' ' 1. When the witness does not reside in the county, or
when he resides in a county adjoining and more than 30
miles from the place of trial, or is absent from the state.
' ' 2. When the deponent is so aged, infirm or sick as
not to be able to attend the court or place of trial, or is
dead.
' ' 3. When the depositions have been taken by agree
ment of parties, or by the order of the court trying the
cause.
" 4. When the deponent is a state or county officer, or
judge or a practicing physician, or attorney at law, and
the trial is to be had in any county in which the deponent
does not reside. In either of the foregoing cases the
attendance of the witness can not be enforced.
" 5. When notice is given fixing the time of taking any
deposition on a day in term time, the court, if in session,
or the judge thereof in vacation may, on notice given by
the adverse party of the time and place of hearing the
motion, fix another day for such taking, and the court on
the hearing of such motion, may fix the time for such
taking, from which there shall be no appeal. ' ' ta
The following statute provides for inspection of writ
ings :
' ' Any court in which an action is pending, or a judge
thereof, may, upon · notice, order either party to give
to the other, within a specified time, an inspection and
copy, or permission to take a copy, of entries of account
·

ta Ida. Comp.

Stat. (1919) sec. 8006.

·
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in any book or of any document or paper in his posses
sion or under his control, containing evidence relating to
the merits of the action or the defense therein. If com
pliance with the order be refused, the court may exclude
the book, document or paper from being given in evi
dence, or if wanted as evidence by the party applying,
may direct the jury to presume them to be such as he
alleges them to be, and the court may also punish the
party refusing, for a contempt. This section is not to
be construed to prevent a party from compelling another
to produce books, papers or documents when he is exam- .
ined as a witness. ' ' 48
Illinois.
The illinois· Chancery Act preserves the ancient
method of obtaining discovery before trial, namely, by
inserting interrogatories in the chancery bill.44 There
is an unconditional right to take depositions of resident
witnesses in chancery :
" When the testimony of any witness, residing or be
ing within this state, shall be necessary in any suit in
chancery in this state, the party wishing to use the same
may cause the deposition of such witness to be taken
before any judge, justice of the peace, clerk of a court,
master in chancery or notary public, without a commis
sion or filing interrogations for such purpose, on giving
to the adverse party or his attorney ten days ' notice of
the time and place of taking the same, and one day in
addition thereto ( Sundays inclusive ) for every fifty
miles travel from the place of holding the court to the
place where such deposition is to be taken. If the party
entitled to notice and his attorney resides in the county
where the deposition is to be taken, five days ' notice shall
be sufficient. ' ' 45
48 Id. sec. 7193.
44 Ill. Rev. Stat. ch. 22,
46 Id. ch. 51, sec. 24.

sees. 22-26.
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The illiberal type of deposition statute, however, ob
tains in actions at law in Illinois :
' ' And it shall also be lawful, upon satisfactory affida
vit being :filed, to take the depositions of witnesses resid
ing in this state, to be read in suits at law, in like manner
and upon. like notice as is above provided, in all cases
where the witness resides in a different comity from that
in which the court is held, is about to depart from the
state, is in custody on legal process, or is unable to at
tend such court . on account of advanced age, sickness or
other bodily infirmity. " 46
There is the following provision for production of
books and writings :
' ' The several courts shall have power, in any action
pending before them, upon motion, and good and suffi
cient cause shown, and reasonable notice thereof given,
to require the parties, or either of them, to produce books
or writings in their possession or power which contain
evidence pertinent to the issue. ' ' 47
Section 32 of the Chicago Municipal Court Act pro
vides for interrogatories in civil cases as follows :
' ' That the municipal court in any civil suit pending
therein, at any time before the trial or :final hearing
thereof, may permit the :filing therein of interrogatories
to be answered by any party to such suit or any person
for whose immediate benefit such suit is prosecuted or
defended, or by the directors, officers, superintendent or
managing agents of any corporation which is a party to
the record in such suit, at the instance of the adverse
party or parties or any of them, and to require an answer
under oath to all such interrogatories as the party to be
interrogated might be required to answer, if called as a
witness upon the trial or hearing of such suit, but the
party :filing such interrogatories shall not be concluded
46 Id.
47 Id.

ch. 51, sec. 25.
ch. 51, sec. 9.
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by the answers thereto, if he shall elect to introduce the
same or any or either of them upon the trial or final
hearing. " a
Indiana.

There are a variety of provisions for discovery before
trial under the Indiana practice. There is the following
express provision for examination of parties :
' ' A party to an action may be examined as a witness
concerning any matter stated in the pleading (s), at the
instance of the adverse party, or of any one of several
adverse parties ; and, for that purpose, may be compelled,
in the same manner, and subject to the same rules of
examination, as any other witness, to testify either at the
trial, or conditionally, or upon commission.
' ' The examination, instead of being had at the trial,
may be had at any time before the trial, at the option of
the party claiming it, before any officer authorized to
take depositi01rs, on a previous notice to the party to be
examined and any other adverse party of at least :five
days, unless, for good cause shown, the court orders
otherwise. But the party to be examined before the trial
shall not be compelled to attend in any other county than
that of his residence.
' ' The attendance of the party to be examined may be
enforced, and the examination shall be taken and :filed as
a deposition, in the cause, and may be read by the party
taking it, at his option ; but if not read, the party causing
the examination shall pay the costs thereof.
' ' The evidence of the party thus taken may be rebutted
by adverse testimony.
' ' Any party refusing to attend and testify, as above
provided, may be punished as for a contempt ; and his
complaint, answer or reply may be stricken out. ' ' 49
48 Gilbert, Municipal Court of Chicago, 294.
f9 Ind. Ann. Stat. (Burns, 1926) sees. 564-568.
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Discovery by written interrogatories may also be had
by virtue of the following statute :
' ' Either party may propound interrogatories, to be
filed with the pleadings, relevant to tij.e matter in con
troversy, and require the opposite party to answer the
same under oath. And corporations, through their
proper officers, agent or agents, shall be required to
answer interrogatories as natural persons. All inter
rogatories must be answered within the time limited,
positively and without evasion, and the court may en
force the answers by attachment or otherwise ; and the
party may, in addition thereto, set forth, in his answers,
all relevant matter in avoidance. The answers to the
interrogatories may be used on the trial or not, at the
option of the party requiring it : Provided, that in the
absence of such opposite party, the filing of the inter
rogatories shall not work a continuance of the cause, un
less it be shown to the court, by affidavit, that the party .
who files such interrogatories expects to elicit facts by
the answers material to him on the trial ; that he believes
such facts to be true ; that he can not prove the same by
any witness ; and that he files the interrogatories, not for
delay merely, hq.t to obtain substantial justice at the
trial. ' ' 60
The liberal type of deposition statute obtains in Indi
ana. This allows discovery before trial from witnesses
generally as well as from parties. The statute provides :
"In all actions, depositions may be taken by either
party, in vacation or term time, at any time after service
of summons, without order of court therefor. They may
be used in the trial of all issues, in any action, in the
following cases :
' ' First. Where the witness does not reside in the
county, or in a county adjoining the one in which the
trial is to be held, or is absent from the. state.
&O Id.

see.

383.
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' ' Second. When the deponent is so aged, infirm, or
sick, as not to be able to attend the court or other place
of trial, or is dead.
' ' Third. When the depositions have been taken by
agreement of parties, or by the order of the court trying
the cause.
' ' Fourth. When the deponent is a state or county
officer, or a judge, or a practicing physician, or attorney
at law, and the trial is to be had in any county in which
the deponent does not reside. In either of the fore
going cases, the attendance of the witness can not be
enforced.
' ' Fifth. When notice is given fixing the time of taking
any deposition on a day in term time, the court may, if
in session, or the judge thereof in vacation, on notice
given by the adverse party of the time and place of hear
ing the motion, fix another day for such taking, and the
. court, on the hearing of such motion, may fix the time for
such taking, from which there shall be no appeal. ' ' 61
There are the following provisions for production and
inspection of books and papers :
' ' The court, or judge . thereof, may, upon affidavit of
their necessity and materiality, upon motion, compel, by
order, either party to produce, at or before the trial, any
book, paper or document in his possession or power ; the
order may be made upon application of either party, upon
reasonable notice to the adverse party or his attorney.
If not produced, parol evidence may be given of its con
tents.
' ' The court, or a judge thereof, may, under proper
restrictions, upon due notice, order either party to give
the other, within a specified time, an inspection and copy
of any book or part thereof, paper or document in his
possession, or under his control, containing evidence re
lating to the merits of the action, or the defense therein.
lil Id.

see. 465.
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If compliance with the order be refused, the court, on
motion, may exclude such evidence, or punish the party
refusing, or both. ' ' 61
Oral examinations for discovery are quite extensively
used in the larger cities of Indiana. Attorneys for rail
way, traction and insurance companies use discovery as
a matter of coursi3. Written interrogatories are em
ployed only when the action is of such a nature as not
to justify the expense of an oral examination, or where
the action is for a simple debt or account and it is thought
that the filing of. written interrogatories may encourage a
failure to defend, or where it is desired to dispense with
mere formal matters of proof.
Iowa.
There is the following provision for interrogatories an
nexed to pleading:
' ' Either party may annex to his petition, answer, or
reply written interrogatories to any one or more of the
adverse parties, concerning any of the material facts in
issue in the action, the answer to which, on oath., may be
read by either party as a deposition between the party
interrogating and the party answering. ' ' 68
There is the illiberal type of deposition statute in
Iowa :
' ' After the commencement of a civil action or other
proceeding, if the witness is, or is about to go, beyond
the reach of a subpoena, or is for any other cause ex
P!'lCted to be unable to attend court at the time of trial,
the party wishing his testimony may take his deposition
in writing before any person having authority to ad
minister oaths ; and if the action is triable by equitable
proceedings, then without any other reason therefor
either party may so take the deposition of any wit
ness. ' ' st61 Id.
6S Ia.
6t Id.

sees. 535, 536.
Code (1931) sec. 11185.
see. 11358.
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The statute on production of books and papers fol
lows :
' ' The district or superior court may in its discretion,
by rule, require the production of any papers or books
which are material to the just determination of any cause
pending before it, for the purpose of being inspected and
copied by or for the party thus calling for them. " 66
Kansas.

There are the following provisions for taking deposi
tions in Kansas :
' ' The deposition of any witness may be used only in
the following cases :
" First. When the witness does not reside in the coun
ty where the action or proceeding is pending, or is set
for trial by change of venue, or is absent therefrom.
' ' Second. When from age, infirmity or imprisonment,
the witness is unable to attend court, or is dead.
' ' Third. When the testimony is required upon a mo
tion, or in any other case where the oral testimony of
the witness is not required.
' ' Either party may commence taking testimony by
deposition at any time after service upon the defendant
of summons or the date of first publication of notice.
" In any action now pending or hereafter instituted in
any court of competent jurisdiction in this state, any
party shall have the right to take the deposition of the
adverse party, his agent or employee, and in case the
adverse party is a joint-stock association, corporation
or copartnership, then of any officer, director, agent or
employee of any such joint-stock association, corpora
tion or copartnership, when such adverse party, or officer,
director, agent or employee of such adverse party is
without the jurisdiction of the court or cannot be reached
by the process of the trial court ; and in case said adverse
party, when duly served with notice of the taking of such
6i Id. sec.

11316.
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deposition, as provided by the code of civil procedure
for the taking of depositions, shall fail to appear at the
place fixed in said notice, which place shall be in the city
or county of the usual place of residence or place of
bu..siness of said witness, and testify and produce what
ever books, papers and documents demanded by the par
ty taking such deposition, or shall fail to produce at the
time and place specified in such notice such officer, di
rector, agent or employee the court before whom such
action is pending may, upon application of the party
seeking to take such deposition, and upon notice to the
adverse party of such application, and upon hearing had
to the trial court, strike the pleadings of such adverse
party from the files and render judgment in favor of the
party so seeking to take such depositions, in whole or
in part, as prayed for in his pleadings. " 66
The Kansas court early ruled that deposition pro
cedure could be used for purposes of discovery before
trial.67 The court reversed itself later and forbade the
use of deposition procedure for what it termed ' ' fishing
expeditions. ' ' 58
Inspection or copy of documents is provided for in the .
following manner :
' ' Either party or his attorney may demand of the ad
verse party an inspection and copy, or permission to
take a copy of a book, paper or document in his posses
sion or under his control containing evidence relating to
the merits of the action, or defense therein. Such de
mand shall be in writing, specifying the book, paper or
document with sufficient particularity to enable the other
party to distinguish it ; and if compliance with the de
mand within four days be refused, the court or judge, on
motion and notice to the adverse party, may in their
116 Kan. Rev. Stat. (1923) sees. 2819-2821.
li'7ln re Abeles (1874) 12 Kan. 451.
118 In re Davis (1888) 28 Kan. 408, 16 Pac. 790; In re Cubberly (1889)
39 Kan. 291, 18 Pac. 173 ; Hanke v. Harlow (1911) 83 Kan. 738, 112
Pac. 616.
·
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discretion order the adverse party to give to the other
within a specified time an inspection and copy or per
mission to take a copy of such book, paper or document ;
and on failure to comply with such order the court may
exclude the paper or document from being given in evi
dence, or if wanted as evidence by the party applying
may direct the jury to presume it to be such as the party
by affidavit alleges it to be. This section is not to be
construed to prevent a party from compelling another .
to produce any book, paper or document when he is exam
ined as a witness. ' ' 59
Kentucky.
Discovery may be had under the ordinary deposition
procedure in Kentucky. It is provided that : " The plain
tiff may commence taking depositions immediately after
the service of the summons ; and the defendant imme
diately after filing his answer. n 60 It is further provided
that :
' ' A party may be examined as if under cross-examina
tion at the instance of the adverse party, either orally or
by deposition as any other witness ; but the party call
ing for such examination shall not be concluded thereby,
but may rebut it by counter testimony. ' ' 61
The Kentucky Court of Appeals has held upon several
occasions that discovery before trial is authorized under
this procedure.68 The bar of Louisville and of Lexington
use the procedure quite extensively but the practice has
gained little headway in the smaller towns of Kentucky.
Written interrogatories may be allowed in certain
events under the Kentucky statutes :
' ' In equitable actions, a party may•annex to his plead
ing written interrogatories to the adverse party, concern59 Iran. Rev. Stat. (1923) sec. 2850.
80 Ky. Code (Carroll, 1927) sec. 557.
61 Id. sec. 606, sub-sec. 8.
68 Wesj;ern Union Tel. Co. v. Williams

(1908) 129 Ky. 515, 112 S. W.
651 ; Owensboro City Ry. Co. v. Rowland (1913) 152 Ky. 175, 153 S. W.
206; Willis v. Bank of Hardinsburg (1914) 160 Ky. 808, 170 S. W. 188 ;
Ky. Utilities Co. v. McCarty 's Adm'r ( 1916) 169 Ky. 38, 183 S. W. 237.
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ing any material allegation thereof ; and answers there
to, on oath, may be read by either party, as a deposition
between the party interrogating and the party answering.
' ' The party answering shall not be confined to respond
ing merely to the interrogatories, but may state any facts
concerning tlie cause of action to which the interrog
atories refer, and they may likewise be read as a deposi
tion.
" Interrogatories annexed to a petition shall be an
swered when the party is required to answer the peti
tion ; if annexed to any other pleading, they shall be
answered in twenty days after notice of the filing thereof
shall be given to the adverse party or his attorney ; but
if answered twenty days before the term at which the
action stands regularly for trial, the action shall not be
postponed on account of their not being sooner answered.
' ' In ordinary actions, a party may annex to his plead
ing written interrogatories to an adverse party concern
ing any material allegation' ' 1. If the party interrogated do not reside within
twenty miles from the place where the action may be
pending.
' ' 2. If the party interrogated be unable to attend
court on account of infirmity or imprisonment, or be a
female. ' ' 68
There is the following statute which authorizes pro
duction of documents :
" The process by which the attendance of a witness is
required is a subpoena. It is a writ directed to the sher
iff, requiring him to summon the person named therein
to attend at a particular time and place, to testify as a
witness. It may, when the court or the judge thereof so
directs, require the witness to bring with him any book,
writing or other thing, under his control, which he is
bound by law to produce in evidence. ' ' K
68 Ky. Code (Carroll,
84 Id. see. 528.

1927) sees. 140-143.
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Louisiana has a procedure which is called ' ' Interroga
tories on Facts and Articles " and which is of similar
derivation. There are the following provisions in the
code of practice :
' ' Both plaintiff and defendant are permitted to annex,
either to their petition or their answer, interrogatories
on facts and articles.
"Interrogatories on facts and articles are questions
'
put in writing, in the form of articles, and annexed to a
petition or to an answer, to which one of the parties to
the suit prays that the other be ordered to respond, under
oath, in order to make use of his answers as testimony
in support of his demand, or to aid him in his defense.
' ' The party interrogated on facts and articles is bound
to answer, on oath and categorically, each of the ques
tions put to him, unless he can not do so without con
fessing himself guilty of some crime. ·
" Except in the above case, if the party interrogated
refuse or neglect to answer, on oath, to all the questions
put tp him, the facts concerning which he shall have so
refused or neglected to answer, shall be taken for con
fessed, provided that no court shall make an order re
quiring a female to answer interrogatories on facts and
articles, in open court, unless the party propounding
them, or his or her agent or attorney, shall make oath, to
the materiality of the interrogatories, and that they are
not propounded for the purpose or in the hope oft having
them taken for confessed, but with the bona fide desire
to have them truly answered by the party interrogated.
" To enable the defendant to obtain the answer of the
plaintiff to interrogatories, he shall subjoin to the in
terrogatories proposed to be answered, his affidavit of
their materiality, and that in his opinion the answer of
the plaintiff would assist him in making his defense ; but
the party interrogated may object in writing,to any of the
questions as not pertinent, and the judge shall decide
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summarily whether he ought to answer or not ; if ordered
to answer, he must do it, otherwise the facts unanswered
will be deemed confess�d.
' ' The party propounding the interrogatories may re
quire the party interrogated to answer in open court, and
in his presence, on the day appointed to that effect by the
judge, if the party interrogated reside in the p�rish
whe·re the court holds its sittings.
" In all cases where a party interrogated resides out
of the parish where the suit is pending, and whether
within or without the state, it shall be his duty to file his
answer to the interrogatories propounded to him within
such period as shall be :fixed by the court, on the motion
of the party interrogating, and notice of which order, fix
ing the delay, together with a copy of the interrogatories
propounded, shall be served on the attorney representing
the party interrogated ; provided, that when the party
interrogated resides out of the state, his answers shall
be taken by commission.
" In answering a question, the party must simply con
fess or deny ,the fact. Nevertheless, the party interro
gated may state some other facts tending to his defense,
provided they be closely linked to the fact on which he
has been questioned and an appeal made to his conscience.
His declarations, in such case, shall have as much effect
as his answer to the question itself.
' ' The answers of the party interrogated are evidence,
but do not exclude adverse testimony, and shall be
weighed by the judge as other testimony.
' ' The party who sues for recovery of a debt, or the
execution of an obligation arising from a written act,
may be interrogated on the reality or simulation of the
act.
' ' The party wishing to avail himself of the confessions
made by the adverse party in his answer to an inter-
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rogatory on facts and articles, must not divide them ; they
must be taken entire. ' ' 65

Maine.
The ancient chancery practice is preserved in actions
in equity in Maine :
' ' If discovery is sought, it may be by bill, with or
without interrogatories annexed thereto, for the purpose
of such discovery. Answers thereto shall be made within
thirty days after the return day of such bill, or within
such time as the court orders, and questions arising there
on shall be determined by the rules established by said
court as herein provided, and in the absence thereof, by
the rules applicable to bills of discovery in equity pro
cedure. ' ' 66

The illiberal type of deposition statute which imposes
conditions upon the taking of depositions as well as the
use thereof at the trial is provided by the Maine stat
utes.67
There is the following provision for production of
books and papers :
" Where books, papers or written instruments material
to the issue in any action at law pending in the superior
court, are in the possession of the opposite party, and
access thereto refused, the court upon motion, notice, and
hearing, may require their production for inspection. In
case of unreasonable delay or refusal in complying with
such requirement the court may order a nonsuit or de
fault as the case may require. ' ' 68

Maryland.
The following statute on depositions offers a means of
discovery before trial :
' ' Either party in any action depending in said courts,
after due notice to the other party or his attorney, agree-

65 La. Rev. Code of · Prac. (Marr, 1927) Arts.
66 Me. Rev. Stat. (1930) ch. 91, sec. 45.

6'1 ld.
68 Id.

ch. 121, sec. 4.
ch. 96, sec. 23.

347-356.
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ably to such rule as shall be made by the said courts,
respectively, may take the deposition of any witness be
fore any of the said commissioners, to be used as testi
mony on the trial of such action, in case only of the death
of such witness, · or on proof to the satisfaction of the
court of the inability of the party to produce the attend
ance of such witness at the time of trial and the probable
continuance of said inability until and at the next term,
before the court shall permit such testimony to be used ;
and the opposite party shall be entitled to 'cross-examine
any witne.ss whose deposition shall be so taken, or to
examine him or her on notice, before the same or any
other commissioner. ' ' 89
There is the following statutory provision for dis
covery of documentary evidence :
' ' The court shall have power in the trial of actions at
law, on motion made at the first court after the appear
ance court, supported by affidavit that the same is not
intended for delay, and due notice thereof being given,
to require the pal'ties to produce copies, certified by a
justice of the peace, of all such parts of all books or
writings in their possession or power as contain evidence
pertinent to the issue, or to answer any bill of discovery
only which may be filed by the second court after the
appearance court, in cases and under circumstances
where they might be compelled to produce said original
books or writings or answer such bill of discovery by the
ordinary rules of proceeding in chancery, and if a plain
tiff shall fail to comply with any such order to produce
such books or writings or answer such bill of discovery,
it shall be lawful for the said courts on motion to give
the like judgment for the defendant as in cases of non
suit, and if a defendant shall fail to comply with such
order to produce books or writings, or to answer any bill
of discovery only, it shall be lawful for the court, on
. motion, as aforesaid, to give judgment against him by
88 Md.

Ann. Code (Bagby, 1924) Art. 35,

see.

21.
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default ; provided, that any plaintiff or defendant may,
in compliance with any rule for producing extracts of
such books or papers, bring into court the original books
or papers. ' ' 70

Ma.ssa.chusetts.
The following provision is made in Massachusetts for
written interrogatories for discovery :
' ' Any party, after the entry of a writ or the :filing of a
bill or petition, may interrogate an adverse party for the
discovery of facts and documents admissibl� in evidence
at the trial of the case. The word ' party, ' in this section,
in sections sixty-two to sixty-five, inclusive, and in sec
tion sixty-seven, shall be deemed to include parties inter
vening or otherwise admitted after the beginning of the
suit.
' ' The answers shall be in writing, on oath, and signed
by the party interrogated, who shall, before making
answer, make such inquiry of his agents, servants and
attorneys as will enable him to make full and true an
swers to the interrogatories.
" Interrogatories shall be :filed in the clerk ' s office, and
notice of such :filing, with a copy of the interrogatories,
shall be sent by the party interrogating to the party inter
rogated, �r to his attorney of record. If, within ten days
after such notice, or in a district court within such less
time as the court may by general or special order direct,
the party interrogated does not answer the interrog
atories, the court shall, upon motion, order the party
. interrogated to answer such of the interrogatories as it
:finds proper, within such time as it may :fix ; but no party
interrogated shall be obliged to answer a question or
pr<;>duce a document tending to criminate him or to dis
close his title to any property the title whereof is not
material to an issue in, the proceeding in the course of
which he is interrogated, nor to disclose the names of
70 Id.

Art. 75, sec. 106.
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witnesses, except that the court may compel the party
interrogated to disclose the names of witnesses and their
addresses if justice seems to require it, upon such terms
and conditions as the court deems expedient. A party
shall not interrogate an adverse party more than once
unless the court otherwise orders, except as to any new
matters disclosed by answers to interrogatories previ
ously filed.
" If a corporation is a party, the adverse party may
examine the president, treasurer, clerk or a director,
manager or superintendent, or other officer thereof, as if
he were a party. If a municipal corporation is a party,
the mayor or the chairman of the board of selectmen may
be examined as if he were a party, except that no city or
town official shall be interrogated concerning matters of
public record. If a minor or person under guardianship
is a party, the adverse party may examine as if said
party were not a minor or under guardianship ; provided,
that if the minor be not of such age as to appreciate an
oath, or the person under guardianship be mentally in
competent to answer, the person appearing in the suit
as the guardian, guardian ad litem or next friend of such
party shall make answer..
' ' Such order may be made respecting costs, in the ac
tion or cause or otherwise, as the court may direct by
general rule, or by a special order in each case.
" Sections sixty-one to sixty-six, inclusive, shall not
affect the right of a party interrogated, under the direc
tion of the court, to seal up or otherwise protect from
examination such parts of any document, book, voucher
or other writing as contain matters not pertinent to the
subject of the action, or affect the power of the court to
protect said right, or any right of the party interrogated,
by suitable order. " 71
71 Mass.

Gen. Laws (1921) ch. 231, sees. 61-67.
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Interrogatories are widely used by the Massachusetts
bar. Interrogatories were found to be on :file in ap
proximately half of three hundred consecutive case rec
ords which were inspected in the clerk 's office of the Su
preme Court of Suffolk County (Boston) . There have
been several problems in connection with the administra
tion of the procedure, however. Answers often are too
evasive to be of any use to the party applicant ; mimeo
graphed forms with many questions have proved a bur
den on the court and on the lawyers. The majority of
the Boston bar seem to be satisfied with the present pro
cedure althoug)l there is considerable sentiment in favor
of the adoption of an oral examination for discovery be
fore trial similar to that which is employed in New
Hampshire.
The following statute authorizes inspection of docu
ments :
" Every party to any cause or proceeding may inspect
and take copies of any document referred to in the plead
ing or particulars of any ot�r party and relied on by
such other party, unless the court is satisfied that the
same is not in his possession or control or that he has
some other reasonable excuse for not producing the same
for such inspection, and the court may make orders for
production of said purposes, enforceable in like manner
as orders to answer interrogatories. ' ' 711
The illiberal type of deposition statute is employed in
Massachusetts :
" If a witness or party whose testimony is wanted in a
civil cause or proceeding pending in the commonwealth
lives more than thirty miles from the place of trial, or is
about to go out' of the commonwealth and not to return
in time for the trial, or is so ill, aged or infirm as to make
it probable that he will not be able to attend at the trial, .
his deposition may be taken. ' ' 78
'7ll ld. ch. 231,
'78 Id. ch. 233,

sec. 68.
sec. 25.
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Michigan.

·

The new Michigan Court Rules make the following pro
vision for discovery by deposition :
' ' Any party to an action or suit may cause to be taken
by deposition according to the practice regulating the
taking of depositions, at a:p.y time after action commenced
and before trial, the testimony of any other party, o:t any
person who has verified a pleading of another party,
which is material and necessary in the prosecution or
defense of the action or suit. A party to such action or
suit also may cause to be so taken the testimony, which is
material and necessary, of the original or prior owner of
a claim which constitutes, or from which arose, a cause
of action acquired by the adverse party by grant, convey
ance, transfer, assignment or endorsement, and which is
set forth in his pleading as a cause of action or claim of
set-off or recoupment.
" When an adverse party, or an original owner of a
claim mentioned in the foregoing section, whose testi
mony may be taken as provided in such section by depo
sition, is a corporation, joint stock association, or other
unincorporated association, the testimony of one Qr more
of its officers, directors, managing agents or employees;
which is material and necessary, may be so taken.
' ' The notice of taking such deposition shall include a
statement as to the matters upon which such persons are
to be examined. Such notice shall operate as an order.
' ' Any question as to the right to take the testimony of
such party, or the officers and employees of a corpora
tion, joint stock association or other unincorporated asso
ciation, or as to the time or place, or as to the matters
as to which the testimony is to be taken, or as to the per
son before whom it is to be taken, may be raised by a
motion to vacate or modify the notice. Such motion may
be supported by affidavits and opposed by counter affida
vits. The service of notice of the motion, if made for the
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first sitting of court at which the motion can be heard,
shall operate to stay the taking of testimony until the
determination of the motion. If the taking of the testi
mony be not authorized by the provisions of the preced
ing paragraphs, the notice shall be vacated.
" In any action for damages for injuries to person or
property, or to recover upon any policy of insurance
respecting sickness or bodily injuries or damages or in
juries to property, physical examination by physicians
of the person sick or injured, or by the defendant or his
agent of the property damaged or injured, may be or
dered in advance of the trial, on motion with due notice,
upon such just and reasonable terms and conditions as
the court may prescribe. ' ' 74
There is the following procedure for production of
books and papers :
' ' Application may be made by petition to any court of
record in term time, or to the judge thereof in vacation,
to compel the production and discovery of books, papers
and documents relating to the merits of any action or
suit pending in such court, or of any defense to such
action or suit, in the following cases :
.
( a ) By the plaintiff, to compel the discovery of pa
pers or documents in the possession of or under the
control of the defendant, which may be necessary to
enable the plaintiff to declare or answer to any pleading
of the defendant.
(b ) The plaintiff may be compelled to make the dis
covery of papers or documents, where the same shall be
necessary to enable the defendant to answer any plead
ing of the plaintiff.
( c ) The plaintiff may be compelled, after declaring,
and the defendant, after pleading, to produce and dis
cover all papers or documents on which the action or
defense is founded.

'74 Mich.

Court Rules (1931) Rule 41.
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( d ) After issue joined in any action, either party
may be compelled to produce and discover all such books,
papers and documents, as may be necessary to enable
the party applying for such discovery to prepare for
the trial of the cause.
' ' The petition for such discovery shall state the · facts
and circumstances on which the same is claimed, and
shall be verified by affidavit, stating that the books, pa
pers and documents whereof discovery is sought are not
in the possession or under the control of the party apply
ing therefor, and that the party making such affidavit is
advised by his counsel and verily believes, that the dis
covery of the books, papers and documents, mentioned
in such petition, is necessary to enable him to declare,
or answer, or to prepare for trial, as the case may be.
' ' The rule granting the discovery shall specify the
mode in which the same is to be made, which may be
either by requiring the party to deliver sworn copies of
matters to be discovered, or by requiring him to produce
and deposit the same with the clerk of the court in which
the trial is to be had. The order shall also specify the
time within which the discovery should be made.
' ' The court, or presiding judge thereof, in granting
such order, shall be governed by the principles and prac
tice of the court of chancery in compelling discovery,
except that the costs of such proceedings shall always
be awarded in the discretion of the court.
' ' Every such order may be vacated by the court, or
the judge granting the same :
" (a ) Upon satisfactory evidence that it should not
have been granted.
" (b ) Upon the discovery sought being obtained.
" ( c ) Upon the party requiring to make discovery
·
denying on oath the possession or control of the books,
papers or documents ordered so to be produced.
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" The order directing the discovery of books, papers
or documents, shall operate as a stay of all other pro
ceedings in the cause, until such order shall have been
complied with or vacated ; and the party obtaining such
order, after the same shall have been complied with or
vacated, shall have the like time to declare, plead or
answer, to which he was entitled at the time of making
the order.
" In case of the party refusing or neglecting to obey
such order for a discovery, within such time as the court
shall deem reasonable, the court may nonsuit him, or
may strike out any plea or notice he may have given, or
may debar him from any particular defense in relation
to which such discovery was sought ; and the power of
the court to compel such discovery shall be confined to
the remedies herein provided, and shall not extend to
authorize any other proceedings against the person or
property of the party so refusing or neglecting.
' ' The books, papers and documents, or sworn copies
thereof, produced under any order made in pursuance of
the preceding rules, shall have the same effect, when
used by the party requiring them, as if produced upon
notice according to the practice of the court. ' ' 76

Minnesota..
The Minnesota statute on depositions is as follows :
' ' The deposition of a witness whose testimony is
wanted in any civil cause pending in this state before
a court, magistrate, or other person authorized to exam
ine witnesses, or in a controversy submitted to arbi
trators, may be taken, upon notice to the adverse party of
the time and place of such taking, by or before any officer
authorized to administer an oath in the state or terri
tory in which the same may be taken, when the witness :
' ' 1. Is within , the state and lives more than thirty
miles from the place of trial or hearing ; or is about to
'1& Id.

Rule 40.
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go out of the state, not intending to return in time for
the trial or hearing ; or is so sick, infirm or aged as to
make it probable that he will not be able to attend at
the trial or hearing.
'-' 2. Is without this state, and within any state or
territory of the United States. " 76
There is the following statute on inspection of docu
ments :
'- ' The court before which an action is pending may
order either party to give to the other, within a specified
time, an inspection and copy, or perinission to take a
copy, of any book, document, or paper in his possession
or under his control, containing evidence relating to the
merits of the case. If compliance is refused, the court
may exclude the book, document, or paper, or, if wanted
as evidenc& by the party applying, may direct the jury to
presume it to be as alleged by him. The court may also
punish the party refusing as for a contempt. "This sec
tion shall not be construed to prevent a party from com
pelling another to produce books, papers and documents
when he is examined as a witness. ' ' 77

Mississippi.
Mississippi has retained the ancient chancery practice
of inserting interrogatories in the bill.78
The following, illiberal type of . deposition statute ob
tains :
' ' After the declaration, bill or petition has been filed
and summons served' the plaintiff, complainant or peti
tioner may take the depositions of witnesses residing or
being within the state in civil causes, including any mat
ter in the chancery court, and the defendant, or cross
complainant, or respondent may likewise take deposi-

76 Minn. Stat. (Mason,

'7'7 Id. sec. 9886.
78 Miss. Code (1930)

1927)

sec.

sec. 373.

9820.
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tions, after filing of his plea or answer or cross bill, in the
following cases :
' ' 1. When the person whose testimony is required
shall be about to depart from the state, or, by reason of
age, sickness, or other cause, shall be unable, or likely to
be unable, to attend the court.
' ' 2. When the claim or defense, or a material point
thereof, shall depend upon the testimony of a single
witness.
"3. When the person whose testimony is required
shall be a judge of the Supreme Court, or circuit court,
or chancellor, or any other officer of the government of
the state or of the United States, who, on account of his
official duties, cannot conveniently attend the court to
give evidence.
" 4. When the testimony of the clerk of any court of
record, or of any sheriff or justice of the peace, shall be
required beyond the limits of the county of his residence.
" 5 . When the witness shall be a female.
' ' 6. When the witness shall reside within the state,
and more than sixty miles from the place of trial. ' ' ,9
There is the following provision for discovery of docu
mentary evidence :
' ' The court in which any action or suit is pending
may, on good cause shown, and after notice of the appli
cation to the opposite party, order either party to give to
the other, within a specified time, and on such terms as
may be imposed, an inspection and copy, or permission to
take a copy, of any books, papers, or documents in his
possession or under his control containing evidence re
lating to the merits of the action or proceeding or of the
defense thereof ; and if compliance with such order be
refused, such books, papers or documents shall not be
given in evidence in the action or proceeding by the party
so refusing ; and the court may punish the recusant party
'79 Id.

sec. 1538.
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as for a contempt of court ; and if a complainant, or
plaintiff, fails to comply with such order, the court may,
on motion, give the like judgment for the defendant as
in cases of nonsuit or dismissal ; and if a defendant fails
to comply with such order, the court may, on motion, give
judgment or decree against him by default or con
fession. " 80

Missouri.
The right to take depositions is unconditional in Mis
souri by virtue of the following statutes :
' ' Any party to a suit pending in any court in this state
may obtain the deposition of any witness, to be used in
such suit, conditionally.
" When the witness is found in this state, the deposi
tion may be taken by the proper officer thereof without
any commission or order from any court or clerk : Pro
vided, that whenever a notice shall be given as required
by law in a cause pending in any city which has, or which
shall hereafter have, a population of over fifty thousand
inhabitants at the time such notice shall be served, to
take the depositions of witnesses at any place in such city,
the party upon whom such notice shall be served, as
provided by law, may at any time after the service of
such notice, anq before the taking of such depositions
shall be commenced, after having given the party or his
attorney, on whose behalf such notice shall have been
given, one day 's notice, in writing, to be served by de
livering a copy thereof to the adverse party or his attor
ney of record, of his intention to apply for the appoint
ment of a special commissioner to take such depositions,
and of the time and place of making such application,
apply to the circuit court, or the clerk or any judge there
of, to appoint a special commissioner to take the deposi
tions under such notice, and thereupon such circuit court,
or the clerk or judge thereof, upon such application, and
80 Id.

sec. 744.
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upon . proof of service of the notice of such application,
as above required, shall forthwith appoint such special
commissioner to take such depositions, which said
special commissioner shall be an attorney of record in
such court, learned in the law, disinterested, and of no
kin to either party to such cause ; and the said court,
judge or clerk, in the order appointing such special com
missioner, shall designate the time and place at which
such special commissioner shall take said depositions.
Such special commissioner so appointed shall be alone
authorized to take such depositions, but any subpoena
which shall have been issued by any officer authorized
by law to issue subpoenas in such cases, and which shall
have been served upon any witness, as required by law,
commanding his presence at the time and place desig
nated in such notice to take depositions aforesaid, shall
be effectual to require the attendance of such witness be
fore such special commissioner at the time and place
specified in such subpoena, or at the time and place desig
nated by such court, judge or clerk in the order appoint
ing such special commissioner as aforesaid ; and in case
such witness shall not attend in obedience thereto, such
special commissioner shall be authorized to compel the
attendance of such witness by attachment, as if such
subpoena had been issued by such special commissioner
under the authority conferred by this section. Such spe
cial commissioner, for the purposes of taking such depo
sitions and of certifying and returning the same as re
quired by law, shall possess the same power and author
ity and be subject to the same duties and obligations as
now are or hereafter shall be conferred and imposed by
law upon officers authorized to take depositions : Pro
vided, however, that such special commissioner shall have
power and authority to hear and determine all objections
to testimony and evidence, and to admit and exclude the
same, in the same manner and to the same. extent as the
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circuit court might in a trial of said cause before such
circuit court ; ' and whenever the special commissioner
shall sustain such objection to testimony or evidence, the
party against whom such ruling shall be made shall have
the right to have such ruling reported by the special com
missioner to the said circuit court, or a judge thereof, and
it shall be the duty of such special commissioner to re
port the same forthwith, or at the close of the examina
tion of any witness who may be under examination at the
time such objection shall be made, or at the close of the
taking of all the depositions to be taken under such no
tice, or at such other time during the taking thereof as
shall be determined by such special commissioner to such
circuit court, or any judge thereof ; and upon such report
being presented to the circuit court or judge thereof, the
said court, or said judge thereof, shall forthwith pass
upon the ruling so reported, and make an order affirming
such ruling or reversing the same ; and in case such rul
ing so reported shall be reversed by said circuit court, or
judge thereof, the said circuit court or judge thereof shall
enter an order of record, directing said special commis
sioner to cause the testimony or evidence so excluded to
be admitted ; and whenever the said special commissioner
shall report hi111 ruling to the circuit court as aforesaid,
or to a judge thereof, said special commissioner shall
adjourn the further taking of said depositions to such
time and place as he may direct, and enforce the attend
ance of any witness thereat, by attachment or otherwise,
so as to enable any party to have any question answered
which the said special commissioner shall have ruled out,
and which such circuit court, or judge thereof, may di
rect to be answered, together with such other questions
as may appear proper under the ruling of such circuit
court, or judge thereof, in reversing the ruling of such
special commissioner. " 81
81 Rev. Mo. Stat.

(1929) sees. 1753, 1759.
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The Missouri Supreme Court has held that these stat
utes authorize taking of depositions for purposes of dis
covery before trial.811 The bar of St. Louis and of Kansas
City use the procedure extensively. Satisfaction with it
appears to be general.
There is the following rather elaborate statutory pro
vision for production and inspection of books and papers :
' ' Every court or judge thereof shall have power to
compel any party to a suit pending therein to produce
any books, papers and documents in his possession or
power, relating to the merits of any such suit, or of any
defense therein.
' ' To entitle a party to the production of such books,
papers and documents, he shall present a petition, veri
fied by the affidavit of himself or some other credible per
son, to the court, or to the judge thereof in vacation, upon
which an order may be granted by such court or officer
for the production of such books, papers and documents,
or that the party show cause why the prayer of the peti
tion should not be granted.
' ' Every such order may be vacated by the court or
officer granting the same : First, upon satisfactory evi
dence that it ought not to have been granted ; second,
upon the party required to produce the books, papers and
documents denying, on oath, the possession or control
thereof.
" If the party neglect to obey such order for the pro
duction. of books, papers and documents, within such time
as the court or judge shall prescribe for that purpose, the
court may nonsuit him, or strike out any answer, or
debar him from any particular defense in . relation to
which such books, papers and documents �ere required
to be produced, or may punish him as for a contempt.
' ' The court before which an action is pending, or a
judge thereof, in vacation, may, in his discretion, and
upon due notice, order either party to give to the other,
at Tyson

740.

v. Savings and Loan Ass'n (1900) 156 Mo.

588, 57 S.

W.
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within a specified time, an inspection and copy, or per
mission to take a copy, or to make a photograph of a,
paper in his possession or under his control, containing
evidence relating to the merits of the action or defense
therein. If compliance with the order be refused, the
court, on motion, may exclude the paper from being given
in evidence, or punish the party refusing as for contempt,
or both. ' ' 81

Montana..
There is the following statute on depositions, modeled
after the California statute, which allows discovery from
parties :
' ' The testimony of a witness in this state may be taken
by deposition in an action at any time after the service
of the summons or appearance of the defendant, and in a
special proceeding after a question of fact has arisen
therein, in the following cases : 1. When the witness is a
party to the action or proceeding, or an officer or member
of a corporation which is a party to the action or pro
ceeding, or a person for whose immediate benefit the ac
tion or proceeding is prosecuted or defended. 2. When
the witness resiaes out of the county in which his testi
mony is to be used. 3. When the witness is about to
leave the county where the action is to be tried, and will
probably continue absent when the testimony is required.
4. When the witness, otherwise liable to attend the trial,
is nevertheless too infirm to attend. 5 . When the testi
mony is required upon a motion, or in any other case
where the oral examination of the witness is not required.
6. When the witness is the only one who can establish
facts or a fact material to the issue ; provided, that the
deposition of such witness shall not be used if his pres
ence can be procured at the time of the trial of the
cause. " 84

88 Rev.

Mo. Stat. (1929) sees. 924-928.
K Rev. Mont. Code (1921) sec. 10645.
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Inspection of documents is authorized by the following
statute :
' ' Any court in which an action is pending, or a judge
thereof, may, upon notice, order either party to give to
the other, within a specified time, an inspection and copy,
or permission to take a copy, of entries of accounts in
any book, or of any document or paper in his possession,
or under his control, containing evidence relating to the
merits of the action, or the defense therein. If compli
ance with the order be refused, the court may exclude the
entries of accounts of the book, or the document, or paper
from being given in evidence, or if wanted as evidence
by the party applying, may direct the jury to presume
them to be as he alleges them to be ; and the court may
also punish the party refusing for a contempt. This
section is not to be construed to prevent a party from
compelling another to produce books, documents, or pa
pers, when he is examined as a witness. ' ' 8&

Nebraska..
Discovery under the ordina.ry deposition procedure is
·
authorized by the following Nebraska statute :
' ' The deposition of any witness may be used only in
the following cases : First. When the witness does not
reside in the county where the action or proceeding is
pending, or is sent for trial by change of venue, or is
absent therefrom ; Second. When, from age, infirmity
or imprisonment, the witness is unable to attend the
court, or is dead ; Third. When the testimony is re
quired upon a motion or in any other case where the oral
examination of the witness is not required.
' ' Either party may commence taking testimony by
depositions, at any time after service upon the defend
ant. ' ' 88
86 Id. see 9771.
86 Nebr. Comp. Stat. (1929) eh. 20, sees. 1246, 1247.
.
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The Supreme Court of Nebraska has upon several
occasions made liberal interpretation of this statute and
has held that discovery before trial is authorized there
under. 87 The statute is used by Omaha lawyers for tak
ing the deposition of adverse parties in approximately
ten per cent. of all cases but depositions of witnesses are
less frequently taken. The Nebraska bar seems to be
well satisfied with the practice.
Discovery of documentary evidence is authorized by
the following statutory provision :
' ' Either party or his attorney may demand of the
adverse party an inspection and copy, or permission to
take a copy, of a book, paper or document in his posses
sion or under his control, containing evidence relating to
the merits of the action or defense therein. Such demand
shall be in writing, specifying the book, paper or docu
ment, with sufficient particularity to enable the other
party to distinguish it, and if compliance with the de
mand within four days be refused, the court or judge, on
motion and notice to the adverse party, may in their dis
cretion order the adverse party to give the other, within
a specified time, · an inspection and copy, or permission
to take a copy, of such book, paper, or document ; and on
failure to comply'with such order, the court may exclude
the paper or document from being given in evidence, or
if wanted as evidence by the party applying, may direct
the jury to presume it to be such as the party by affidavit
alleges it to be. This section is not to be construed to
prevent a patty from compelling another to produce any
book, p aper or document when he is examined as a wit
ness.
" Either party or his attorney, if required, shall deliver
to the other party or his attorney, a copy of any deed,
8'7 Dogge v. State (1887) 21 Neb. 272, 31 N. W. 929; Ulrich v. Mc
Conaughey · (1901) 63 Neb• 10, 88 N. W. 150 ; Olmsted v. Edson (1904)
71 Neb. 17, 98 N. W. 415.
.
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instrument or other writing whereon the action or de
fense is founded, or which he intends to offer in evidence
at the trial. If the plaintiff or defendant shall refuse to
furnish the copy or copies required, the party so refusing
shall not be permitted to give in evidence, at the trial,
the original, of which a copy has been refused. This sec
tion shall not apply to any paper a copy of which is filed
with a pleading. ' ' 88

Nevada.
The following Nevada statute authorizes taking of the
deposition of the adverse party for purposes of discovery :
' ' The testimony of a witness in this state may be taken
by deposition in an action at any time after the service
of the summons or the appearance of the defendant ; and
in a special proceeding, after a question of fact has arisen
therein, in the following case s : 1. When the witness is
a party to the action or proceeding, or a person for whose
immediate benefit the action or proceeding is prosecuted
or defended. 2. When the witness is the president, vice
president, secretary, treasurer or general manager of a
corporation· for whose benefit the action is prosecuted
or defended. 3. When the witness resides out of the
county in which his testimony is to be used. 4. When
the witness is about to leave the county where the action
is to be tried, and will probably continue absent when the
testimony is required. 5. When the witness, otherwise
liable to attend the trial is nevertheless too infirm to
attend, or resides within the county, but more than fifty
miles from 'the place of trial. ' ' 89
Inspection of books and papers is provided for in the
following terms :
' ' Any court in which an action is pending, or a judge
thereof may, upon notice, order either party to give to the
other within a specified time an inspection and copy, or
permission to take a copy of any book, document, or
88 Nebr. Comp. Stat. (1929) ch. 20, sees. 1267, 1268.
89 Nev. Comp. Laws (Hillyer, 1929) sec. 9001.
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paper in his possession, or under his control, containing
evidence relating to the merits of the action, or the de
fense therein. If compliance with the order be refused,
the court may exclude the book, document or paper from
being given in evidence, or if wanted as evidence by the
party applying, may direct the jury to presume it to be
such as he alleges it to be ; and the court may also punish
the party refusing for a contempt, This section shall
not be construed to prevent a jury ',from compelling an
other to produce books, papers, or documents when he is
examined as a witness. ' ' 90

New Hampshire.
The following concise and simple provision has fur
nished the means of a very liberal discovery practice in
New Hampshire :
' ' The deposition of any witness in a civil cause may be
taken and used at the trial unless the adverse party pro
cures him to attend so that he may be called to testify
when the deposition is offered. ' ' 91
The New Hampshire Supreme Court has held that this
statute authorizes examinations for discovery before
triai.911 Today the New Hampshire bar uses the pro
cedure extensively and with apparently uniform satis
faction. So satisfactory has been the New Hampshire
experience that tllere is a strong sentiment in neighbor
ing states, especially in Massachusetts, in favor of the
adoption of a similar practice.

New Jersey.
The following provision for discovery before trial by
written interrogatories obtains in New Jersey :
' ' After an action is at i�sue either party may serve on
the adverse party, whether such party be a natural per90 Id.

sec. 8963.

91 N. H. Pub. Laws (1926) ch. 337, sec. 1.

911 Eaton v. Farmer (1865) 46 N. H. 200; LaCoss v. Lebanon (1917)
78 N. H. 413, 101 Atl. 364.
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son or body corporate, written interrogatories upon any
matter material to the issue, and written answers to the
same under oath shall be served in ten days after serv
ice ; the answers shall be strictly responsive, and in the
case of a body corporate shall be under the oath of such
of the officers, agents or employees of the corporation
as have personal knowledge of the facts or custody of
the books, records or papers a discovery of which is·
sought ; the court or a judge may for the purpose of com
pelling an answer attach for contempt, suppress the de
fense or stay or dismiss the proceedings ; the answer
shall be evidence in the action if offered by the party
proposing the interrogatories, but not otherwise ; pro
vided, the court or a judge may for good cause and on
notice to the adverse party order any of the interrog
atories to be stricken out or amended or new ones to be
added or grant further time for answering or order or
permit the answers to be amended. ' ' 98
An oral examination of the adverse party before trial
is also allowed under the following statutory provisions :
' ' Any party to an action may by order of the court or
a judge thereof or by a judge of the Court of Common
Pleas, in the county in which such action is pending, in
the absence of a Supreme Court justice a Circuit Court
judge, if the action is pending in the Supreme Court or
Circuit Court, be examined as a witness at the instance
of the adverse party or any one of several adverse parties
after issue joined and before trial ; such examination may
be before the court or a judge or a Supreme Court Com
missioner or Examiner Master in Chancery on four days '
notice to the party to be examined, unless a shorter time
is; for good cause prescribed ; the granting of said order
shall be discretionary ; the service of the order shall be
sufficient summons and notice to the party named therein
98 N. J.

Oomp.

Stat. (1910)

p.

4097.

NEw JEBSEY

331

to attend before the court, judge or officer named there�
in, and such attendance and examination may be enforced
in the same manner as answers to interrogatories.
' ' N o party who shall reside in this state shall be com
pelled to attend and testify in any other county than that
where he resides, but any party residing out of this state
may be compelled to attend and testify in any county
named in . the order or in the state or country where he
resides ; a nonresident party may be served out of this
state with personal notice to attend such examination.
' ' The examination and cross-examination shall be re
duced to writing and shall be signed by the party so exam
ined and certified by the court, judge or officer, and filed
with the clerk of the county where the cause is to be tried,
and said examination may be used by either party at the
trial ; where the examination is made before the court
or a judge, such court or judge may authorize the same
to be reduced to writing by the clerk of any circuit court
or by an attorney or counselor ; any question may be ob
jected to and the answer taken subject to the objection ;
if the party refus� to answer, the court or a judge shall
compel the party to answer, if the party examining is
legally entitled to have an answer ; the examination thus
taken shall not be conclusive but may be rebutted at the
trial.
' ' The party examined shall receive the same fee as if
subpoenaed and attending as a witness on the trial of an
action, and the commissioner or examiner taking the
testimony shall receive the same fees for his services as
are allowed by law to a master il:t chancery for taking
1
testimony in a cause.
' ' The party examining shall in the first instance pay
the witness fees and all the costs and expenses of the
examination, unless the court or a judge otherwise or
der, and shall tax therefor in his bill of costs only such
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sum as the court or a judge shall certify to be reason
able and proper. " 94
There is the following statute which allows inspec
tion of books and papers :
' ' The court in which an action is pending or a judge
may on four days ' notice and upon terms order either
party to give to the other within a specified time an
inspection and copy or permission to take a copy of any
books, papers or documents in his possession or under
his control, containing evidence relating to the merits of
the action or the defense thereto, and if compliance with
the order be refused, such books, papers or documents
shall not be given in evidence in such action, and the
court may punish the party so refusing as for contempt.
' ' Every such application shall be in writing and shall
state the grounds upon which it is made, verified by the
oath of the party or his attorney or agent ; the affidavit
of the adverse party or his attorney or agent may be
read in opposition to such application without notice of
the taking of such affidavit or either party or any other
witness may on such application be examined in relation
thereto. ' ' 96
The New Jersey statute on depositions generally is of
the illiberal type and provides as follows :
" If any material witness in an action or suit of a civil
nature, or any material witness for any defendant in any
indictment pending in any of the courts of this state, be
in this state, but is ancient or very infirm, or is sick, or
is about to go out of this state, then the deposition of
such witness may, at the option of either party, in such
civil suit, or at the option of the defendant in such indict
ment, be taken de bene esse before any justice of the
supreme court, or judge of the court of common pleas, or
supreme court commissioner, or master in chancery ; pro
vided, that the officer before whom the deposition is to
94 Id. p.
96 Id. p.

4098 as amended by Laws of N. J. (1924) ch. 93, p. 183.
4098.
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be taken shall cause notice to be given to the adverse
party immediately, or at such short day as the case in
the opinion of the said officer may require, to attend and
be present at the taking thereof, and to put questions and
cross-examine, if he shall think fit. ' ' 96 New Jersey courts at the present time are very strict
in their allowance for discovery before trial. Newark
lawyers stated that the only application for an oral exam
ination which had been granted there during several
months was made in the case of an infant plaintiff who
had been struck by an automobile and who had not a
single witness in his behalf. It is said the courts are so
very strict in allowing examinations and that even when
they allow them they restrict the scope of them to such
an extent that they have little practical value to the pro
fession.

New Mexico.
The following provision for depositions Is made in
New Mexico :
' ' Depositions of witnesses to be used in any court in
this state, in all oivil cases and proceedings, may be taken
in the following cases : First. When, by reason of age,
infirmity, sick:pess or official duty, it is probable that the
witness will be unable to attend the court. Second. When
the witness resides without the state or the county in
which the suit is pending. Third. When the witness has
left, or is about to leave the state or county in which
the suit or proceeding is pending, and will probably not
be present at the trial. ' ' 91
The New Mexico provision for inspection of papers in
the possession of the opposite party is as follows :
' ' The court before which an action is pending, or the
judge thereof, may, in his discretion and upon due notice,
order either party to give to the other, within a specified

p. 2230.
9'7 N. Mex. Stats. (1929) ch. 45, sec. 101.

96 ld.
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time, an inspection and a copy or permission to take a
copy of a paper in his possession or under his control
containing evidence relating to the merits of the aotion.
If compliance with the order be refused, the court, on
motion, may exclude the paper from being given in evi
dence or punish the party refusing as for a contempt, or
both.
" If the party neglect to obey such order for the pro
duction of books, papers and documents within such time
as the court or judge may prescribe for that purpose, the
court may nonsuit him or strike out any answer, or
debar him from any particular defense in relation to
which such books, papers and documents were required
to be produced, or may punish him as for a contempt.
' ' Every such order may be vacated by the court or
officer granting the same : First. Upon satisfactory
evidence that it ought not to have been granted. Second.
Upon the party required to produce the books, papers·
and documents denying, on oath, the possession or con
trol thereof. ' ' 98

New York

A short summary of the origin and history of the New
York discovery practice is a necessary preface to an
understanding of the complicated practice which exists
today. The Code of Procedure of 1848 made a simple yet
liberal provision for an oral examination before trial. A
rule of court was adopted in 1870 limiting the scope of
discovery to facts " material in proving the case or de
fense of the party. ' ' 99 Thereafter for about twenty years
the rules which were applied became so strict as to defeat
almost entirely the right to discovery. 100 The so-called
' ' Throop Code ' ' effected even greater stringency by com98 Id. sees. 831-833.
99 Rule

21, quoted in Adams v. Cavanaugh (1885) 37 Hun 232, 233.

100 N. Y. State Bar Association Report (1917) page 467; Report of the

Board of Statutory Consolidation on the Simpli1ieation of Civil Praetiee
of New York (1915) vol. 1, p. 332 tf.
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bination of the several modes of taking testimony before
trial into a single deposition procedure. In 1904 the Com
mission on the Laws Delays urged liberalization of the
rules in regard to discovery.101 In 1907, in the case of
Goldmark v. U. S. Electro-Galvanizing Company/08 a
great liberalization was effected and examinations for
discovery became more nearly a matter of right. In
1910 the Special Committee of the Bar of the City of
New York on the Simplification of Procedure recom
mended ' ' that either party might call his opponent, or
any officer of any corporation that is a party, and cross
examine him. ' ' A bill to this effect was sponsored in
1910 but was defeated by the Senate.108 This would have
enlarged the scope of the discovery as well as the right
to discovery. During the years from 1910 to 1916 lead
ers of the New York Bar praised the English system of
discovery in extravagant 'terms and urged that examina
tions for discovery in New York be allowed as of
course.104 In 1912 and in 1915 the Board of Statutory
Consolidation made its first reports on the Simplification
of Procedure and therein recommended some liberaliza
tions as to the discovery rules but still did not go so far
as to make discov�ry a matter of course. The provisions
as to discovery were contained in the proposed rules ·
appended to the Act, rather than to the Civil Practice
Act itself.106 The following year, 191 6, the New York
State Bar Association ' s Committee, appointed to exam
ine the report of the Board of Statutory Consolidation,
made its report, and one of the few points of difference
was as to discovery. This committee recommended a
considerably more liberal practice as to discovery, and
Doll v. Smith (1904) 43 Mise. 417.
A. D. 526, 97 N. Y. S. 1078.
108 See Report of N. Y. State Bar Association (1911) p. 434.
104 See Reports of N. Y. State Bar Association (1911) p. 432 (1912)
pp. 232, 249, 250.
106 Report of the Board of Statutory Consolidation on the Simplifiea·
tion of the Civil Praetiee of New York (1915) Vol. 1, p. 98 ff.
101 See

108 111
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in addition recommended that the provisions be put in

the Civil Practice Act itself, as well as in the Rules. The
examination was to be had, unless the opposing party
got an order from the court limiting the examination.106
The Joint Legislative Committee, which was appointed to
study the report of the Board of Statutory Consolida
tion and which finally concluded that an independent
revision should be its task, made some very liberal
recommendations in its preliminary reports regarding
discovery.107 In its final report, however, the Committee
concluded that there was such a division of opinion in
regard to discovery that " the provisions on this subject
should be restored for the present in practically the same
language as they now exist. " However, the committee
added : ' ' The Committee recommends that the subject of
examination of parties and witnesses before trial be fur
ther considered by the lawyers of the state to the end
that a more simple procedure may be presented to the
legislature. ' ' 108 Later the Joint Legislative Committee
made a supplemental report as to the particular matter
of evidence before trial. The provisions of the supple
mental report required that the applicant for discovery
show that the testimony was material and necessary. It
provided further that discovery examinations could be
initiated either by court order or by notice, the latter of
which could' be contested by the opponent by a motion
to vacate the notice. The Civil Practice Act of 1920
adopted the provisions recommended in the supplemental
report.
106 Report of N. Y. State Bar Association (1916) pp. 332, 352.
107 Of. Preliminary Report, No. 4 (1918) p. 9: " A party to an action

in a court of record may examine an adverse party and have his deposi
tion taken, within or without the state, after issue joined and before
trial, and procure an order therefor as a matter of right, without show
ing the materiality of the expected testimony or the necessity for such
examination. " It was clear also from the explanatory notes that it was
intended that the scope of discovery was to be broadened so as ' ' not to
exclude an inquiry pertinent to the issue. ' '
108 Final Report (1919) found in Legislative Document No. 111,

p. 44.
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New York has the most elaborate statutory provisions
for discovery before trial which exist in any of the vari
ous states, yet the actual practice thereunder is very
illi'Qeral and unsatisfactory. The following provisions of
the Civil Practice Act outline the framework of the pro
cedure :
' ' Any party to an action in a court of record may cause
to be taken by deposition, before trial, his own testimony
or that of any other party which is material and neces. sary in the prosecution or defense of the action. A
party to such an action also may cause to be so taken
the testimony which is material and necessary, of the
original owner of a claim which constitutes, or from
which arose, a cause of action acquired by the adverse
party by grant, conveyance, transfer, assignment or
endorsement and which is set forth in his pleading as a
cause of action or counterclaim. Any party to such an
action also may cause to be so taken the testimony of
any other person, which is material and necessary, where
such person is about to depart from the state, or is with
out the state, or resides at a greater distance from the
place of trial than one hundred miles, or is so sick or
infirm as to afford reasonable grounds of belief that he
will not be able to attend the trial, or other special cir
cumstance,s render it proper that his deposition should
be taken:
" When an adverse party, or an original owner of a
claim mentioned in the foregoing section, whose testi
mony may be taken as provided in such section by deposi
tion, is a corporation, joint stock association or other
unincorporated association, the testimony of one or more
of its officers, directors, managing agents or employees,
which is material and necessary, may be so taken.
' ' A party to an action desiring to obtain testimony
therein by deposition shall give reasonable notice to his
adversary, or if his adversary has appeared by attorney,
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to such attorney, stat!ng in writing : 1. The person be
fore whom the testimony is to be taken ; 2. The time
and place at which it is to be taken ; 3. The name or
names of the person or persons to be examined ; 4. The
matters upon which such person or persons are to be
examined.
' ' Any question as to the right to take the testimony,
or as to the time or place, or as to the matters as to
which the testimony is to be taken, or as to the persons
before whom it is to be taken, may be raised by a motion
to vacate or modify the notice. The service of notice of
the motion, if made for the first term or sitting of court
at which the motion can be heard, shall operate to stay
the taking of the testimony until the determination of
the motion. If the motion is brought on by order to
show cause, the order may be returnable either at cham
bers or to the court and may contain such a stay. The
motion shall be heard upon the notice of the taking of
testimony, the pleadings, if any, and upon such affidavits
in support of such notice, and in answer thereto, as the
parties may submit. If the taking of the testimony be
not authorized by the provisions of this article the court
shall vacate the notice.
' ' A party entitled to take testimony by deposition may
obtain an order of the court therefor in the first instance,
instead of proceeding by notice. The motion shall be
upon notice to the other parties who have appeared or
answered.
.
" Upon motion, made upon notice and upon proof of
facts and circumstances which render proper the taking
of testimony by deposition during the trial of the action,
or after judgment in order to carry the judgment into
effect, the taking thereof may be ordered by the court.
' ' Testimony which is material to an expected party in
the prosecution or defense of an action about to be
brought in a court of record may be taken at his instance,
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by deposition, if the taking or preservation thereof is
necessary for the protection of his rights. Such testi
mony may be taken only in pursuance of an order of a
court in which the action may be brought, or a judge
thereof.
" If the deposition is to be taken pursuant to an order,
the order may require, in a proper case, the production
of books and papers in the custody of the party or per
son to be examined, as to the contents of which an exam
ination or inspection is desired, and on the examination
the books and papers or any part or parts thereof may
be offered and received in evidence in addition to the
use thereof by a witness to refresh his memory. ' ' 109
The following details of practice are added by the
Rules of Civil Practice which are made pursuant to the
Civil Practice Act :
' ' The notice of taking testimony by deposition shall
contain the title of the action and be subscribed with the
name and address of the person giving the same and
shall be ser.ved at least five days before the time speci
fied therein for the taking of the testimony.
" If a party desire to take the deposition of an adverse
party or a witness to obtain information to enable him,
to draw a complaint, he shall apply for an order, or if he
shall apply for an order to take testimony by deposition
under any provision of article twenty-nine of the civil
practice act, he must present proof by affidavit that stat
utory grounds exist for taking the same ; that the testi
mony of such person is material and necessary for the
party making such application, or the prosecution or
defense of such action. If an adverse. party, or the orig
inal owner of a claim� whose testimony is sought, be a
corporation, joint-stock or other unincorporated associa
tion, the affidavit must state the office or position in such
corporation or association held by the person whose
109 N. Y. Civ.

Prae. Act, sees. 288-293, 295, 296.
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testimony is material and necessary. If the production
of books and papers be desired, the affidavit must describe
them, so far as practicable, and state facts to show that
their production is material and necessary.
' ' On an application for an order allowing testimony to
be taken by deposition for use in an action about to be
brought in a court of record, the applicant shall present
to the court in which the action may be brought an affida
vit setting forth the nature of the controversy which is
expected to be the subject of the action and the circum
stances which render it necessary for the protection of
the applicant 's rights that the witness ' testimony be
perpetuated.
' ' If a party on whom a notice to take testimony by
deposition is S(;)rved shall move to vacate, modify or
limit the same, he shall specify in his notice of motion the
grounds of the motion, and may support the same by
affidavit, which shE!,ll be served with the notice of mo
tion. If the court or judge who hears the motion shall
deem that the testimony sought to be taken is not ma
terial or necessary for the party who served the notice,
or for any reason that the interests of justice would not
be subserved by such examination, an order may be made
vacating and setting aside the notice to take the testi
mony or limiting the scope of the examination. If the
court or judge shall deem that the testimony should be
taken at a time or place, or before a person, other than
specified in the notice, an order may be made fixing a
different time or place for the taking of the testimony,
and designating some other person to take the same, and
imposing reasonable terms or conditions . ' ' 110
Discovery and inspection of documentary evidence is
authorized under the following provisions :
' ' A court of record, other than a justices ' court in a
city, by order may compel a party to an action pending
110

N. Y. Rules of Civ. Prae., 121-124.
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therein to produce and discover, or to give to the other
party, an inspection and copy, or permission to take a
copy or photograph of a book, document, or other paper,
or to make discovery of any article or property, in his
possession or under his control, relating to the merits of
the action, or of the defense therein. The procedure for
obtaining such order shall be regulated by rules.
" Where an order directs a discovery or inspection, the
party in whose behalf it was made upon proof that the
adverse party has fl!-iled to obey it and upon notice to
him, may apply to the court for an order to punish him
for the failure. Upon the hearing of the application, the
court, upon the payment of such a sum for the expenses
of the applicant as the court fixes and upon compliance
with such other terms as it deems just to impose, may
permit the party in default to comply with the order for
a discovery and inspection ; and, for that purpose, it may
direct that the application to punish him stand over to a
future time. Upon the final hearing of the application
to punish the party in default, the court, in a proper
case, may direct that his complaint be dismissed or his
answer or reply be stricken out and that judgment be
rendered accordingly ; or it may make an order striking
out one or more causes of action, defenses, counterclaims
or replies, interposed by him ; or that he be debarred
from maintaining a particular claim or defense in rela
tion to which the discovery or inspection was sought.
Where the party has failed to obey an order allowing an
inspection by the adverse party and requiring him to
furnish a copy or permit a copy to be taken, the court
may also direct that the . book, document or other paper
be excluded from being given in evidence ; or it may pun
ish the party for a contempt ; or both.
' ' A book, document or other paper produced under an
order for its discovery has the same effect, when used by
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the party requiring it, as if it was produced upon notice,
according to the practice of the court.
' ' Every party to an action shall be entitled, at any
time, by notice in writing, to give notice to any other .
party, in whose pleadings or affidavits reference is made
to any document, to produce such document for the in
spection of the party giving such notice, or of his attor
ney, and to permit him or them to take copies thereof ;
and any party not complying with such notice shall not
afterward be at liberty to put any such document in evi
dence on his behalf in such cause or matter, unless he
shall satisfy the court that such document relates only
to his own title, he being a defendant, or that he had
some other cause or excuse which the court shall deem
sufficient for not complying with such notice ; in which
. case the court may allow the same to be put in evidence
on such terms as to costs and otherwise as the court shall
think fit.
' ' The court, on the application of any party to an ac
tion, also may make an -order requiring any other party
to state by affidavit whether any one or more specific
documents, to be specified in the application, is or are,
or has or have at any time been in his possession or
power, and if not then in his possession, when he parted
with the same, and what has become thereof. Such appli
cation shall be made upon an affidavit stating that in the
belief of the deponeJ!t the party against whom the appli
cation is made has, or has at some time had, in his
possession or power the document or documents specified
in the application, and that they relate to the matters in
question in the case or matter, or to some of them. "
" A party to an action may apply to the court for an
order requiring an adverse party to show cause why he
should not be compelled to produce and discover, or. to
give an inspection and copy of, or permission to take a
copy or photograph of a book, document, paper, machine
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or other article, or to make a discovery of any article or
property in his possession or under his control, relating
to the merits of the action or of the defense therein. Such
order to show cause shall be granted on an affidavit show
ing that the book, document, paper, machine, article or
property whereof discovery or inspection is sought is
not in the possession or under the control of the party
applying therefor but is in the possession or under the
control of the party against whom discovery or inspec
tion is sought, or of his agent or attorney.
' ' On the return of such order to show cause, the court
shall make such an order with respect to the discovery
or inspection prayed for as justice requires. The order
for discovery or inspection shall specify the time, place
and manner in which it is to be made. The order may
stay any other proceedings in the action until such order
shall have been complied with or vacated.
" If discovery or inspection be directed, a referee may
be appointed by the order to direct and superintend it,
whose certificate, unless set aside by the court, is pre
sumptive, and, except in proceedings for contempt, con
clusive evidence of compliance or non-compliance with
the terms of the order. " m

North Carolina.
There is the following statutory provision for examina
tion of parties before trial :
" No action to obtain discovery under oath, in aid of
the prosecution or defense of another action, shall be al-'
lowed, nor shall any examination of a party be had on
behalf of the adverse party, except in the manner pre
scribed by this article.
' ' A party to an action may be examined as a witness
at the instance of any adverse party, and for that pur
pose may be compelled, in the same manner and subject
to the same rules of examination as any other witness,
111 N. Y. Civ.

Prac. Act, sees. 324-328; Rules of

Civ.

Prac� 140-142.
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to testify, either at the trial or conditionally or upon
commission. Where a corporation is a party to the ac
tion, this examination may be made of any of its officers
or agents.
' ' The examination, instead of being had at the trial, as
provided in the preceding section, may be had at any
time before trial, at the option of the party claiming it,
before a judge, commissioner duly appointed to take
depositions, or clerk of the court, on a previous notice to
the party to be examined, and any other adverse party,
of at least five days, unless for good cause shown the
judge or court orders otherwise.
' ' The party to be examined, as provided in the pre
ceding section, may be compelled to attend in the same
manner as a witness who is to be examined conditionally ;
but he shall not be compelled to attend in any county
other than that of his residence or where he may be
served with a summons for his attendance. The exam
ination shall be taken and filed by the judge, clerk or com
missioner, as in case of witnesses examined conditionally,
and may be read by either party on the trial.
' ' If a party refuses to attend and testify, as provided
in the preceding sections, he may be punished as for a
contempt and his pleadings may be stricken out.
' ' The examination of the party thus taken may be re
butted by adverse testimony.
" A party examined by an adverse party, · as provided
in this article, may be examined in his own behalf, sub
ject to the same_ rules of examination as other witnesses.
But if he testifies to any new matter, not responsive to
the inquiries put to him by the adverse party, or neces
sary to explain or qualify his answers thereto or to dis
charge himself when his answers would charge himself,
the adverse party may offer himself· and must be re
ceived as a witness in his own behalf or in respect to the
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new matter, subject to the same rules of examination as
other witnesses.
' ' A person for whose immediate benefit the action is
prosecuted or defended, though not a party to the action,
may be examined as a witness, in the same manner, and
subject to the same rules of examinations, as if he was
named as a party.
' ' A party may be examined on behalf of his co-plaintiff
or co-defendant as to any matter in which he is not jointly
interested or liable with such co-plaintiff or co-defendant,
and as to which a separate and not joint verdict or judg
ment can be rendered. He may be compelled to attend
in the same manner as at the instance of an adverse par
ty ; but the examination thus taken cannot be used in be
half of the party examined. When one of several plain
tiffs or defendants who are joint contractors, or are
united in interest, is examined by the adverse party, the
other of such plaintiffs or defendants may offer himself,
and must be received, as a witness to the same cause of
action or defense. ' ' ttll
It is also possible to obtain discovery by use of the
following ordinary deposition procedure in North Caro
lina :
' 'Any party in a civil action or special proceeding,
upon giving notice to the adverse party or his attorney
as provided by law, may take the depositions of persons
whose evidence he may desire to use, without any special
order therefor, unless the witness shall be beyond the
limits of the United States.
' ' Every deposition taken and returned in the manner
provided by law may be read on the trial of the action
or proceeding, or before any referee, in the following
cases, and not otherwise : 1. If the witness is dead, or
has become insane since ·the deposition was taken. 2. If
the witness is a resident of a foreign country, or of an1111 No.

Car. Code (1931) sees. 899-907.
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other state, and is not present at the trial. 3. If the
witness is confined in a prison outside the county in
which the trial takes place. 4. If the witness is so old,
sick or infirm as to be unable to attend court. 5. If the
witness is the President of the United States, or the head
of any department of the federal government, or a judge,
district attorney, or clerk of any court of the United
States, and the trial shall take place during the term of
such court. 6. If the witness is the governor of the
state, or the head of any department of the state govern
ment, or the president of the university, or the head of
any other incorporated college in the state, or the super
intendent or any physician in the employ of any of the
hospitals for the insane for the state. 7. If the witness
is a justice of the supreme court, or a judge, presiding
officer, clerk or solicitor of any court of record, and the
trial shall take place during the term of such court.
8. If the witness is a member of the congress of the
United States, or a member of the general assembly, and
the trial shall take place during a session of the body of
which he is a member. 9. If the witness has been duly
summoned, and at the time of the trial is out of the state,
1 or is more than seventy-five miles by the usual public
nfode of travel from the place where the court is sitting,
without the procurement or consent of the party offering
his deposition. 10. If the action is pending in a justice ' s
court the deposition may be read on the trial of the ac
tion, provided the witness is more than seventy-five miles
by the usual public mode of travel from the place where
the court is sitting. ' ' 118
Inspection of writings is authorized under the follow
ing statute :
" The court before which an action is pending, or a
judge thereof, may, in their discretion, and upon due no
tice, order either party to give to the other, within a
specified time, an inspection and copy, or permission to
118 Id. sec.

1809 (in part), 1821.
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take a copy, of any books, papers and documents in his
possession or under his control containing evidence re
lating to the merits of the action or the defense therein.
If compliance with the order be refused, the court, on
motion, may exclude the paper from being given in evi
dence, or punish the party refusing, or both. ' ' 114

North Dakota.
There is the following statute for examination of par
ties before trial :
" No action to obtain discovery under oath in aid of
the prosecution or defense of another action shall be al
lowed, nor shall any examination of a party be had on
behalf of the adverse party, except in the manner pre
scribed by this chapter.
' ' A party to an action, or in case a corporation is
a party, the president, secretary or other principal offi
cer or general managing agent of such corporation, may
be examined as a witness at the instance of an adverse
party or any of several adverse parties and for that pur
pose may be compelled in the same manner and subject to
the same rules of examination as any other witness to
testify either at the trial, or conditionally, or upon com
mission.
' ' The examination instead of being had at the trial as
provided in the last section may be had at any time be
fore the trial at the option of the party claiming it before
a judge of the court, or by a referee appointed by the
judge of the court for that purpose, on a previous notice
to the party to be examined and any other adverse party
of at least five days, unless for good cause shown the
judge orders otherwise ; but the party to be examined
shall not be compelled to attend in any other county than
that of his residence or where he may be served with a
subpoena for his attendance. Where a referee shall be
so appointed the referee shall take the testimony either
114 Id. see.

1823.
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himself or by a stenographer in his presence, which testi
mony shall be certified to by the referee.
' ' The examination of the party thus taken may be
rebutted by adverse testimony.
" If a party refuses to attend and testify, he may be
punished as for a contempt and his complaint, answer
or reply may be stricken out.
' ' A party examined by an adverse party may be ex�
ined on his own behalf, subject to the same rules of exam
ination as other witnesses.
"A person for whose immediate benefit the action is
prosecuted or defended, though not a party to the action,
may be examined as a witness in the same manner and
subject to the same rules of examination as if he was
named as a party.
' ' A party to the record of any civil action or proceed
ing, or a person for whose immediate benefit such action
or proceeding is prosecuted or defended, or the directors,
officers, superintendent or managing agents of any cor
poration which is a party to the record in such action or
proceeding, may be examined upon the trial thereof· as if
under cross-examination at the instance of the adverse
party or parties or any of them, and for that purpose
may be compelled in the same manner and subject to the
same rules for examination as any other witness to
testify, but the party calling for such examination shall
not be concluded thereby, but may rebut it by counter
testimony. " 111
The liberal type of deposition statute which makes the
right to take depositions unconditional is used in North
D akota :
' ' The deposition of any witness may be used only in
the following cases :
' ' 1. When the witness does not reside in the county
where the action or proceeding is pending or is sent for
trial by change of venue, or is absent therefrom.
11&

No. Dak. Comp. Laws

(1913) sees. 7862-7870.
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' ' 2.

When from age, infirmity or imprisonment the
witness is unable to attend court or is dead.
' ' 3. When the testimony is required upon a motion or
in any other case when the · oral examination of the wit
ness .is not required.
' ' Either party may commence taking •testimony by
depositions at any time after service upon or the appear
ance of the defendant in the action. ' ' 116
Inspection and copy of documents is authorized by the
following statute :
' ' The court before which an action is pending, or a
judge thereof, may in its or his discretion and upon due
notice order either party to give to the other within a
specified time an inspection and copy, or permission, to
take a copy of any books, papers and documents in his
possession or under his control, containing evidence re
lating to the merits of the action, or the defense therein.
If compliance with the order is refused, the court may on
motion exclude the paper from being given in evidence,
or punish the party refusing, or both. ' ' 117
Ohio.
The Ohio statutes provide that : " Either party may
commence taking testimony by deposition at any time
,,
after service upon the defendant. . 118
' ' At the instance of the adverse party, a party may be
examined as if under cross-examination, either orally,
or by deposition, like any other witness. If the party be
a corporation, any or all the officers thereof may be so ex
amined at the instance of the adverse party. The party
calling for such examination shall not thereby be con
cluded but may rebut it by counter testimony. ' ' ue
These two statutory provisions have been the means of
establishing a very effective discovery practice in Ohio.
The bar generally, in cities like Cleveland, Toledo and
118 Id. sees. 7889, 7890.
117 Id. sec. 7861.
111 Ohio Oode (Throckmorton,
.

119 Id. sec. 11497.

1930) aec. 11526

•
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Cincinnati, and to a lesser extent throughout the state,
use the procedure extensively. There is apparently gen
eral satisfaction with the results obtained.
There is also provision for annexing interrogatories
for discovery to pleadings :
' ' A party may annex to his pleading, other than a
demurrer, interrogatories, pertinent to the issue made in
the pleadings, which interogatories, if not demurred to,
shall be plainly and fully answered under oath, by the
party to whom they are propounded, or if such party is
a corporation, by the president, secretary or other officer
thereof, as the party propounding requires.
" When annexed to the petition, the interrogatories
shall be answered within the time limited for answer to
the petition ; when annexed to the answer, within the time
limited for a reply ; and when annexed to the reply, with
in the time allowed for an answer. But further time may
be allowed in all cases by the court, or a judge thereof in
vacation.
" Answers to interrogatories may be enforced by an
order of dismissal, judgment by default, or by attach
ment, as the justice of the case requires. On the trial,
such answers, so far as they contain competent testimony
on the issue or issues made, may be used by either
party. " 110 This provision is not used often by the bar.
Interrogatories are employed only when the action is
of such a nature as not to justify the expense of an oral
examination or when it is desired to dispense with mere1
formal matters of proof. When a thorough probing of
the adverse party is desired, an oral examination is al
ways employed in preference to written interrogatories
in Ohio.
Discovery before pleading is authorized under the following statute :
" When a person claiming to have a cause of action,
or a defense to an action commenced against him, with-

1110 Id.

sees. 11348-11350.
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out a discovery of the fact from the adverse party, is
unable to file his petition or answer, he may bring an
action for discovery, setting forth in his petition the
necessity therefor, and the grounds thereof, with such
interrogatories relating to the subject matter of the
discovery as are necessary · to procure the discovery
sought, which, if not demurred to, must be fully and
directly answered under oath by the defendant. Upon
the final disposition of the action, the costs thereof shall
be taxed in such manner as the court deems equitable. ' ' 111
Inspection and copy of books and documents is pro
vided for as follows :
" Either party or his attorney, in writing, may demand
of the adverse party, an inspection and copy, or permis
sion to take a copy, of a book, paper, or document in his
possession, or under his control, containing evidence
relating to the merits of the action or defense, specifying
the book, paper, or document with sufficient particularity
to enable the other party to distinguish it. If compliance
with the demand within four days be refused, on motion
and notice to the adverse party, the court or judge may
order the adverse party to give the other, within the time
specified, an inspection and copy, or permission to take
a copy, of such hooks, paper, or document. On failure to
comply with such order, the court may exclude the paper
or document if offered in evidence, or, if wanted as evi
dence, by the party applying, may direct the jury to
presume it to be such as such party, by affidavit alleges
it to be. This section shall not prevent a party from
compelling another to produce any book, paper or docu
ment when he is examined as a witness.
" If the party in possession of any such book, paper,
writing or document, alleges that it, or a part thereof
is of mere private interest, or of such character that it
ought not to be produced, or an inspection or copy allowed
181 Id.

see. 11555.

,
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or taken, on motion of either party, the court may direct
a private examination of it by a master. If he finds that
such book, paper, writing, or document contains matter
pertinent to the case, and proper to be produced, in
spected or copied, he shall report it to the court, or a
copy of such part as he finds pertinent to the case, and
proper to be produced, · inspected or copied. The book,
paper, writing or document, or part thereof, so reported,
shall be admitted in evidence on the trial, unless for
proper cause the court excludes it.
" Either party, or his attorney, if required, shall deliver
to the other party, or his attorney, a copy of any instru
ment of writing whereon the action or defense is founded,
or :which he intends to offer in evidence at the trial. If
the plaintiff or defendant refuses to furnish the copy
required the party so refusing shall not be permitted to
give the original in evidence at the trial. This section
does not apply to a paper, a copy of which, as required
by law, is filed with a pleading. " 112
·

oklahoma.
The following statute on depositions obtains in Okla
homa:
' ' The deposition of any witness may be used only in
the · following cases :
' ' First. When the witness does not reside in the
county where the action or proceeding is pending or is
sent for trial by change of venue, or is absent therefrom.
' ' Second. When, from age, infirmity, or imprisonment,
the witness is unable to attend court or is dead.
' ' Third. When the testimony is required upon a mo
tion, or in any other case where the oral testimony of
the witness is not required.
' ' Either party may commence taking testimony by
deposition at any time after service of summons upon
the defendant. ' ' 118
1ft Id. sees.
118 Okla.

11152-11154.
Stat. (1921) sees. 612, 613.
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The Oklahoma Supreme Court, following the lead of
the Kansas Supreme Court, has held that this statute
does not authorize discovery before trial in spite of the
fact that the statute apparently gives an unconditional
right to take depositions.184
There is the following provision for inspection of doc
uments held by the adverse party :
" Either party, or his attorney, may demand of the
adverse party an inspection and copy, or permission to
take a copy of a book, paper or document in his posses
sion or under his control, containing evidence relating to
the merits of the action or defense therein. Such de
mand shall be in writing, specifying the book, paper or
document with sufficient particularity to enable the other
party to distinguish it, and if compliance with the de
mand, within four days, be refused, the court or judge,
on motion and notice to tne adverse party, may, in their
discretion, order the adverse party to give to the other,
within a specified time, an inspection and copy, or per
mission to take a copy, of such book, paper or document ;
and on failure to comply with such order, the court may
exclude the paper or document from being given in evi
dence, or, if ·wanted as evidence by the party applying,
may direct the jury to presume it to be such as the party,
by affidavit, alleges it to be. This section is not to be
construed to prevent a party from compelling another to
produce any book, paper or document when he is ex
amined as a witness. ' ' 116

Onta.r.io.

The rules of practice and procedure of the Supreme
Court of Ontario make the following provision for oral
examination for discovery:
' ' A party to an action whether plaintiff or defend
ant, may, without order, be · orally examined before the
trial touching the matters in question by any party adllfi Guinan v. Readdy (1920) 79 Okla. 111, 191 Pac. 602.
Comp. Stat. (1921) sec. 634.

1111 Okla.
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verse in interest, and may be ,compelled to attend and
testify in the same manner, upon the same terms, and
subject to the same rules of examin�tion as a witness
except as hereinafter provided.
" In the case of a corporation any officer or servant
of such corporation may, without order, be orally
examined before the trial touching the matters in ques
tion by any party adverse in interest to the corporation,
and may be compelled to attend and testify in the same
manner and upon the same terms and subject to the same
rules of examination as a witness except as hereinafter
provided ; but such examination shall not be used as evi
dence at the trial.
" After the examination of an officer or servant of a
corporation a party shall not be at liberty to examine
any other officer or servant without an order.
" Where a party to be examined is out of Ontario the
court may order the examination to be taken at such
place and in such manner as may seem just and con
venient, and service of the order and of all papers nec
essary to obtain the examination may be made on the
solicitor of the party, and any conduct money may be
paid to him unless the order makes other provisions
therefor.
' ' The court may order the examination for discovery
at such place and in such manner as may be deemed just
and convenient of an officer residing out of Ontario of
any corporation party to an action, and service of the
order and of all papers necessary to obtain such examina
tion may be ·made upon the solicitor for such party, and
conduct money may be paid to him, and if the officer fails
to attend and submit to such examination pursuant to
such order the corporation shall be liable if a plaintiff
to have its action dismissed, and if a defendant to have
its defense struck out and to be placed in the same posi
tion as if it had not defended. Such examinations shall
not be used in evidence at the trial.
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' ' Any party may, at the trial of an action or issue, use
in evidence any part of the examination of the opposite
party ; but the judge may look at the whole of the ex
amination, and if he is of opinion that any other part is
so connected with the part to be so used that the last
mentioned part ought not to be used without such other
part, he may direct such other part to be put in evi

dence.
' ' Any person who refuses or neglects to attend at the
time and place appointed for his examination, or refuses
to be sworn or to answer any proper question put to him,
shall be deemed guilty of a contempt of court and pro
ceedings may forthwith be had by attachment. He shall
also be liable, if a plaintiff, to have his action dismissed,
and if a defendant, to have his defense, if any, struck
out.
" When an infant is a party the opposite party may
examine the next friend or guardian of the infant or at
his option t�e infant, if he is competent to give evidence.
' ' Any person examined for discovery may be further
examined on his own behalf, or on behalf of the corpora
tion whose officer or servant he is, in relation to any
matter respecting which he has been so examined, and
such explanatory examination shall be proceeded with
immediately after the examination in chief.
' ' A · person for whose immediate benefit an action is
prosecuted or defended may without order be examined
for discovery.
" Where an action is brought by an assignee the as
signor :n;tay without order be examined for discovery.
' ' Examination for discovery may take place at any
time after the statement of defense of the party examin
ing or to be examined has been delivered or after the
pleadings have been noted as closed as against the party
to be examined, and the examination of a party to an
issue may take place at any time after the issue has been
filed.
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' ' A party within Ontario shall attend for examina
tion for discovery before the proper officer in the county
in which he resides upon service of an appointment upon
his solicitor seven days before the day appointed for the
examination, and conduct money shall be paid or ten
dered to the solicitor.
' ' The solicitor shall forthwith communicate the ap
pointment to the party required to attend, and shall
not apply the money to any debt due to the solicitor or
any other person, or pay the same otherwise than to such
party for his conduct money, and the same shall not be
liable to be attached.
" Any witness examined shall be subject to c:t;oss-ex
amination and re-examination ; and the examination,
cross-examination and re-examination shall be conducted
as nearly as may be as at a trial.
' ' The examination (:unless otherwise ordered or
agreed) shall, if the examiner is a shortha!ld writer or a
shorthand writer is available, be taken in shorthand by
the examiner or· by a shorthand writer approved and duly
sworn by him and shall be taken down by question and
answer ; and it shall not be necessary for the depositions
to be read over to, or signed by, the person examined.
' ' A copy of the depositions so taken, certified by the
person taking the same as correct, and if such person be
not the examiner, also signed by the examiner, shall be
received in evidence saving all just exceptions.
" The depositions taken by the examiner shall, upon
payment of his fees, be returned to and filed in the office
in which the proceedings are carried on.
' ' The person to be examined or any party to the action
shall, if so required by the subpoena or notice, produce
on the examination all books, papers and documents re
lating to the matters in issue which he could be required
to produce at a trial.
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' ' Where any person admits, upon his examination,
tb:at he has in his custody or power any such document
the examiner may direct him to produce it for the inspec
tion of the party examining, and for that purpose allow
a reasonable time.
" If any person under examination objects to any ques
tion put to him, the question and the objection shall be
noted, and the validity of such objection shall be decided
by the examiner, whose decision shall also be noted.
' 'Any direction or ruling of the examiner shall be sub
ject to review upon any motion with respect to such ex
amination without an appeal.
" Any party who is liable to be examined may be
required to attend before the proper officer in the county
in which he resides, for examination, upon being served
with an appointment and upon payment of the proper
fees.
' ' Any person not a party, liable to be examined, shall
be served with a subpoena.
' ' The party examining shall serve the appointment for
such examination upon the solicitor of the opposite party
at least forty-eight hours before the examination.
' 'An order may be made for the examination of any
person liable to · be examined as aforesaid before any
other p erson or in any other county. ' ' 188
Discovery of documentary evidence is provided for as
follows :
" Each party, after the defense is delivered, or an issue
has been . filed, may by notice require the other within
ten days to make discovery on oath of the documents
which are or have been in his possession or power, relat
ing to any matters in question in the action ; and to pro
duce and deposit the same with the proper officer for the
usual purposes. A copy of such affidavit shall be served
forthwith after filing.
·

·

188

Ont. Cons. Rules of Prae. (1928) rules 327-347.
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' ' The court may at any time order production and in
spection of documents generally or of any particular
document in the possession of any party.
" When a document is in possession of a person not
a party to the action and the production of such docu
ment at a trial might be compelled, the court may at the
instance of any party, on notice to such person and to
the opposite party, direct the production and inspection
thereof, and may give directions respecting the prepara
tion of a certified copy which may be used for all pur
poses in lieu of the origi:O:al.
' ' A party shall be entitled to obtain the production,
for inspection, of any document referred to in the
pleadings or affidavits of the opposite party, by giving
notice to his solicitor, and shall be entitled to take copies
of such documents when so produced for inspection.
' ' The party to whom such notice is given shall
forthwith deliver to the party giving the same a notice
stating a time within two days from the delivery thereof
at which the document may be inspeGted at the office of
his solicitor, and shall at the time named produce the
document for inspection.
' ' If the party from whom discovery of any kind or
inspection is sought objects to the same, or any part
thereof, the court, if satisfied that the right to the dis
covery or inspection sought depends on the determina
tion of any issue or question in dispute in the action, or
that for any other reason it is, desirable that any issue or
question in dispute should be determined before deciding
upon the right to the discovery or inspection, may order
that such issue or question be determined first, and re
serve the question as to the discovery or inspection.
"If a party fails to comply with any notice or order for
production or inspection of documents, he shall be liable
to · attachment and shall also be liable, if a plaintiff, to
have his action dismissed, and if a defendant, to have his
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defense, if any, struck out. Service of the notice of mo
tion upon the solicitor of the party is, unless the court
otherwise directs, sufficient. ' ' 1117
Discovery procedure is extensively used and with
uniform satisfaction by the bar of Ontario. Inspection
of records of five hundred consecutive cases in Toronto
indicates that discovery is used as of course in approx
imately fifty per cent. of all seriously contested cases.
Toronto practitioners said that discovery examinations
form one of the most satisfactory and salutary features
of Ontario practice.1811
Oregon.
There is an unconditional right to take the deposition
of a party before trial under the following Oregon
statute :
' ' The testimony of a witness in this state may be taken
by deposition in an action at law or suit in equity at any
time after the service of the summons or the appearance
of the defendant ; and in a special proceeding after a
question of fact has arisen therein, in the following
cases :
" 1. When a witness is a party, or an agent, officer,
servant, or employee of a corporation which is a party
to the action or proceeding by the adverse party.
' ' 2. When the witness ' s residence is such that he is
not obliged to attend in obedience to a subpoena.
' ' 3. When the witness is about to leave the county and
go more than twenty miles beyond the place of trial.
" 4. When the witness, otherwise liable to attend
the
trial, is nevertheless too infirm to attend.
' ' 5. Wh,en the testimony is required upon a motion,
or in any other case where the oral examination of the
1117 Id. rules 348-353.
188 For general appraisals

.

of the Ontario practice, see address of Mr.
Justice William Renwick Riddell before the .American Bar .Association
in 6 .Am. Jud. Soc. Jour., 6, 11. See also rules of civil procedure rec
ommended in 1919 by the .American Judicature Society, Bulletin XXIV,
p. 93, for a description and appraisal of the Ontario practice.
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witness is not required ; providing, however, that in any
case provided for in subdivision 1 of this section, such
deposition may be taken only before the court in which
said suit or action is pending, or before a judge of a court
of record within the county where such suit or action is
pending ; but in case such ' witness be not within said
county such deposition may be taken before any judge
of a court of record in any county within the state where
such witness may reside or be found. ' ' 119
There is the following statutory provision for inspec
tion of books and papers :
' ' The court or judge thereof, while an action or suit is
pending, may order either party to give the other, within
a sp�cified time, an inspection and copy, or permission
to take a copy of any book, document, or paper in his
possession, or under his control, containing evidence or
matters relating to the merits of the action or suit, or the
defense therein. If obedience to the order be neglected
or refused, the court may exclude the book, document,
or paper from being given in evidence, or if wanted as
evidence by the party applying therefor, may direct the
jury to presume it to be such as he alleges it to be ; and
the court may also punish the party so neglecting or re
fusing as for a contempt. This section is not to be con�
strued to prevent a party from compelling another to
produce books, documents, or papers, when he is ex
amined as a witness. ' ' 180

Pennsylvania..
There is a Pennsylvania statute which provides that :
' ' In any civil proceeding the testimony of any com
petent witness may be taken 'by commission or deposi
tion, in accordance with the laws of this commonwealth
and the rules of the proper court. ' ' 181
189 Ore. Code (1930) eh. 9, see.
180 Id. eh. 7, see. 203.
181 Purdon 's Penna. Stat. Ann.

1503.
(1930) Tit. 281 see. 5.
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It has been held, however, that a rule of court which
provides that a rule may ' ' be entered by either party
to take the depositions of witnesses without regard to the
circumstances of their being aged, infirm or going wit
nesses, stipulating, however, eight days ' notice to the
adverse party " is contrary to law and void. 181 The effect
of this construction of the statute is to make the right
to take depositions conditional upon the prospective un
availability of the witness at the trial.
There is the following statute on production of books
and papers :
' ' The supreme court, and several courts of common
pleas. in this state, shall have power, in any action de
pending before them, on motion, and upon good and suffi
cient cause shown, by affidavit or affirmation, and due
notice thereof being given, to require the p arties, or
either of them, to proquce books or writings in their pos
session or power, which contain evidence p ertinent to
the issue ; and if either party shall fail to comply with
such order, and to produce such books or writings, or to
satisfy said courts why the same is not in the party's
power so to do, it 'shall be lawful for the said courts, if
the party so refusing shall be a plaintiff, to give judg
ment for the defendant as in cases of nonsuit, and if a
defendant, to give judgment against him or her by de
fault, as far as relates to such parts of the plaintiff's or
plaintiffs ' demand, or the defendant's or defendants '
defense, to which the books or papers of the party are
alleged to. apply. ' ' 188
Quebec.
The Quebec discovery practice is a combination of the
Ontario, practice and the Continental interrogatory pro
cedure. 1"
181 International Coal Mining Co. v. Pa. R. R. Co. (1906) 214 Pa.
, 63 Atl. 880.
' 496188
Purdon's Penna. Stat. Ann. (1930) Tit. 28, sec. 61.
lit See the able articles of Judge E. Fabre-Surveyer in 2 La Revue du
Droit, pp. 173, 204, 440 as to the respective French and English in1luences
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There is the following provision for an oral examina
tion before trial :
' 'After defence filed, any party may, after one clear
day ' s notice to the attorney of the opposite party, sum
mon any of the following persons to answer as a witness,
before the judge or the prothonotary, upon all facts re
lating to the action or the defence :
' ' 1. The opposite party, his bookkeeper, agent or man
ager ;
' ' 2. When the opposite party is a corporation, the
president, manager, treasurer, or secretary of such cor
poration ;
" 3. When the opposite party is a foreign firm or cor
poration doing business in this province, the agent of
such firm or corporation.
' ' The rules governing the summoning, examination
and punishment of witnesses and the taking of evidence,
apply, in so far as may be, to the cases mentioned in the
preceding article.
" If any dispute arises during the examination before
the prothonotary, the parties are sent before the judge
to have it decided.
' ' The deposition taken by virtue of the preceding ar
ticles shall be used as evidence in the case ; but if the
party examined as a witness is still in the province, and
can be produced at the trial, he may be examined again.
The deposition taken before the trial shall, in any case,
form part of the record, and the costs thereof shall enter
into taxation.
" Upon the application of any party, the judge may,
at any time after defence filed and before trial, order the
opposite party to exhibit any object, or to give com
munication or furnish a copy or allow a copy to be made
of, any book or document in his control, relating to the
·

which have contributed to the present Quebec discovery practice. For
the parallel French interrogatory procedure see Cremieu, Precis de Pro
cedure Civile, p. 255.
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action or the defence, at such times and places, under
such conditions and in such manner as are deemed
proper.
' ' The costs of such examination form part of the costs
in the cause unless the judge, in adjudicating upon costs,
orders otherwise. ' ' 186
There is the following statutory procedure which is
known as interrogatories upon articulated facts:
' ' The parties may be examined upon articulated facts
as soon as the defence is filed, upon the facts in issue as
then joined, and without retarding the trial or the judg
ment.
' ' If the defendant is in default to appear or to plead
to the action, he may be examined on articulated facts
as soon as he is so in default.
' ' Parties are summoned to answer interrogatories upon
articulated facts by means of a process issued by the
prothonotary, in the name of the Sovereign, upon a
written requisition to that effect, and ordering the party
to appear before the court, the judge or the prothonotary,
to answer the interrogatories to be put to him, which are
annexed to the process and are served upon him.
' ' The order to answer upon articulated facts is served
upon the party personally or at his domicile, and not
upon his attorney; unless such party is absent or abscond
ing ; and a copy both of the order and of the inter
rogatories must oo left with him.
" If the party is absent, the attorney who has been
served may apply to have delay given him to appear, or,
if he declares the place where such party then is, the
opposite party may require that he be examined under
a commission.
' ' Even in the case where service is made on the party
himself, a copy of the order and of the interrogatories
1811

Que. Code of Civil Pro. (Curran, 1922) sees. 286-290.
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must be left with the attorney, observing the same delays
as to service.
' ' A party summ oned to answer interrogatories upon
articulated facts must appear personally to give his
answers under oath.
"When the service is made upon a corporation or
legally recognized body or community, the answers may
.
be given under oath by the president, manager, secretary,
treasurer, or other officer or employee, if he holds a gen
eral or special authorization for that purpose ; or the
answers which he must give and swear to as being those
which the party summoned intends to give, may be spec
ified by special resolution.
" When such service is made upon a foreign corpora
tion carrying on business in this province, the answers
may also be given under oath by the person who is at the
time intrusted with carrying on the affairs of the cor
poration, whatever be his designation or official title ; but
such answers may also be given by any person previously
authorized by a resolution of the board of directors of
such foreign corporation, to appear and answer in its
behalf the interrogatories that may be served upon it.
" If the party served with the rule fails to attend or
to answer the questions put to him, a default is recorded
against him, and the facts may be held to be admitted.
' ' The judge may, nevertheless, for cause shown and
upon such conditions as he thinks fit, allow the party so
in default to answer the interrogatories afterwards, be
fore the conclusion of the evidence of the party who sum
moned him.
' ' The interrogatories must be drawn up in a clear and
precise form, in such a manner that the absence of an
answer shall be an admission .of the fact sought to be
proved.
' ' The answers are taken down in writing and signed .
by the party.
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' ' The court or the person before whom the party is
summoned to answer, may put any other interrogatories
he may deem necessary and pertinent.
' ' If the party refuses to answer such interrogatories,
the court, the judge or the prothonotary, as the case may
be, causes them to be written out and placed in the rec
ord, and they are held to be admitted.
' ' The answers must be direct to the question, categor
ical and precise.
" If any dispute arises during the examination, the
parties are sent before the judge to have it decided.
' ' Every answer which is not direct, categorical and
precise, may be rejected, and the facts mentioned in the
interrogatory declared and held to be proved.
' ' The expense of interrogatories upon articulated facts
forms part of the costs in the cause.
' ' Any party, on being served with a rule to answer
interrogatories upon articulated facts, may demand the
necessary funds to pay his travelling expenses ; but when
he is before the court, the judge or the prothonotary, he
cannot refuse to be sworn or to answer unless he is paid.
" He has a right to have his expenses taxed, and such
taxation may be enforced by execution against the oppo
site party. ' ' 186
Rhode Isla.nd.
·

The following statute on depositions obtains in Rhode
Island :
' ' Except in equity causes, any justice of the supreme
or superior court, justice of the peace, or notary public,
may take the deposition of any witness, to be used in the
trial of any civil suit, action, petition or proceeding, in
which he is not interested, nor counsel, nor the attorney
of either party, and which shall then be commenced or
pending in this state, or in any other state, or in the
District of Columbia, ,or in any territory, government, or
186 ld. sees.

359-370.
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country ; and in equity causes testimony may be taken by
deposition or orally. ' ' 18'7
The Rhode Island Supreme Court, however, has held
that a party is not a witness in the sense that his deposi
tion may be taken before trial. 188 There is at present in
Rhode Island a concerted movement among the bar to so
amend the statutes as to allow adverse examinations be
fore triai.l89
Discovery of documentary evidence is authorized un
der the following statute :
" Whenever either party to any proceeding at law or
equity in the superior court shall set forth in writing,
under oath, upon his knowledge or belief, that the op
posite party is in the possession or control of some docu
ment which the applicant is entitled to examine, and
prays for its production, a justice of the court, to whom
application is so made, on such petition, may order the
opposite party, or if the same be a body corporate, then
some officer thereof, to make answer on oath at or before
a time to be fixed in said order, as to what document
he or it so has relating to the matter in dispute between
the parties, or what he knows as to the custody of such
document, and, if in his or its possession or control,
whether he or it objects to the production of the same
and the grounds of such objection ; and thereupon such
justice, after hearing such petition, answer, and evidence,
shall decide whether or not said document shall be pro
duced, and order, or decline to order, its production, and,
if proper, compel the party having the same in his or
its possession or control to allow the applicant to ex
amine the same, and, if necessary, to take examined
copies of the same, or have such original documents im- .
pounded, and may make such further order in the prem
ises as shall be just. ' ' 140
18'7 R. I. Gen. Laws (1923) ch. 342, sec. 22.
188 Tilden-Thurber Corp. v. Farnell (1921) 43 R. I. 42.
189 See Fourth Report of Rhode Island Judicial Council (1930) p. 21.
140 R.�I. Gen. Laws (1923) ch. 342, sec. 50.
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South Carolina..
There is the following provision for oral examination
of parties before trial :
" No action to obtain discovery under oath, in aid of
the prosecution or defense of another action, shall be
allowed, nor shall any examination of a party be had on
behalf of the adverse party, except in the manner pre
scribed by this chapter.
' ' A party to an action may be examined as a witness,
at the instance of the adverse party, or of any one of
several adverse parties, and for that purpose may be
compelled in the same manner, and subject to the same
rules of examination as any other witness, to testify,
either at the trial, or conditionally, or upon commission.
" The examination, instead of being had at the trial,
as provided in the last section, may be had at any time
before trial, at the option of the party claiming it, before
a judge of, the court, on a previous notice to the party to
be examined, and any other adverse party, of at least
five days, unless, for good cause shown, the judge order
otherwise. But the party to be examined shall not be
compelled to attend in any other county than that of his
residence, or where he may be served with a summons
for his attendance ; nor unless it be upon the order of a
judge of the court granted after four days ' notice, and
upon good and sufficient cause being shown therefor.
' ' The party to be examined, as in the last section
provided, may be compelled to attend in the same manner
#
as a witness who is to be examined conditionally ; and
the examination shall be taken and filed by the judge in
like manner, and may be read by either party on the
trial.
' ' The examination of the party, thus taken, may be
rebutted by adverse testimony.
" If a party refuses to attend and testify, as in the
last four sections provided, he may be punished as for
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a contempt and his complaint, answer, or reply may be
stricken out.
' ' A party examined by an adverse party, as in this
chapter provided, may be examined on his own behalf,
subject to the same rules of examination as other wit
nesses. But if he testify to any new matter, not respon
sible to the inquiries put to him by the adverse party, or
necessary to explain or qualify his answers thereto, or
discharge when his answers would charge himself, such
adverse party may offer himself as a witness on his own
behalf in respect to such new matter, subject to the same
rules of examination as other witnesses, and shall be so
received.
" A person for whose immediate benefit the action is
prosecuted or defended, though not a party to the action,
may be examined as a witness, in the same manner and
subject to the same rules of examination as if he were
named as a party.
' ' A party may be examined on behalf of his co-plain
tiff, or of a co-defendant, as to any matter in which he is
not jointly interested or liable with such co-plaintiff or
co-defendant, and as to which a separate and not joint
verdict or judgment can be rendered. And he may be
compelled to attend in the same manner as at the in
stance of an adverse party ; but the examination thus
taken shall not be used in the behalf of the party ex
amined. And whenever one of the several plaintiffs or
defendants who are joint contractors, or are united in
interest, is examined by the adverse party, the other of
such plaintiffs or defendants may offer himself as a wit- .
ness to the same cause or action or defense, and shall be
so received. " 141
There is the following statute on depositions :
" The clerks of the courts of common pleas in this
state, in all civil causes or proceedings at issue in the
141 S. C. Code of Laws (1922) sees. 690-698 as amended by S. C.
Session Laws (1923) eh. 122.
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courts of common pleas for their respective counties,
shall, upon the application of either party to such cause
or proceeding, after ten days ' notice to the adverse party,
take, in writing, the depositions of said party, or of any
witness or witnesses in said cause or proceeding, whose
· examination shall be required by the party making such
application ; upon taking which depositions, the several
parties shall be entitled to the same rights of examina
tion, cross-examination, and examination in reply, and
the same exceptions to the admissibility of evidence, as
are allowed by law upon examination before the court.
And the depositions so taken shall be certified by the
clerk before whom such examination was had, · and may
be read in evidence. at the trial of the said cause or pro
ceeding ; subject, nevertheless, to the right of either
party to require the personal attendance and viva voce
examination of the witness or witnesses at the trial of
said cause, or proceeding ; the exercise of which right,
however, not to cause a continuance or delay in the trial
of the said cause or proceeding.
' ' In addition to the methods for taking testimony now
provided by law the testimony of any witness may be
taken in any civil action pending in the court of com
mon pleas for any county within this state by deposition
de ' bene esse, where the witness lives without the county
in which such cause is to be tried, or at a greater distance
from the place of trial than one hundred miles, or is
bound on a voyage to sea, or is about to go out of this
state or out of the county in which the cause is to be
tried, · or to a greater distance than one hundred miles
from the place of trial before the time of trial, or when
he is aged or infirm. The deposition may be taken before
any circuit judge of this state, or the clerk of any of the
circuit courts of this state, or any magistrate or notary
public of this state, or any chancellor, justice or judge
of a supreme or superior court, mayor or chief magis-

370

DISCOVERY STATUTES

trate of a city, magistrate, judge of a county court or
court of common pleas, of any of the United States or
the Dominion of Canada or Kingdom of Great Britain,
or any notary public not being of counsel or attorney to
either of the parties interested in the event of the cause.
Reasonable notice, not less than ten days, must :first be
given in writing by the party or his attorney proposing
to take such deposition, to the opposite party or his at
torney of record, as either may be nearest, which notice
shall state the name of the witness and the time and
place of the taking of his deposition ; and whenever, by
reason of absence from the state and want of an attorney
of record or other reason, the giving of the notice herein
required shall be impracticable, it shail be lawful to take
such depositions as there shall be urgent necessity for
taking, upon such notice as any of the circuit judges of
this state shall think reasonable and direct. Any person
may be compelled to appear and depose as provided by
this section in the same manner as witnesses may be
compelled to appear and testify in court. ' ' 142
There is the following provision for inspection of
w:ritings :
' ' The court before which an action is pending, or a
judge or justice thereof may, in their discretion, and
upon due notice, order either party to give to the other,
within a specified time, an inspection and copy, or per
mission to take a copy, of any books, papers, and docu
ments in his possession or under his control, containing
evidence relating to the merits of the action or the de
fense therein. If compliance with the order be refused,
the court, on motion, may exclude the paper from being
given in evidence, or punish the party refusing, or
both. ' ' 148
.142 Id.

sees.

148 Id. sec.

719, 722.
in part.
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South Da.kota..
Examination of adverse parties is provided for by the
following statutes :
' ' No action to obtain discovery under oath in aid of
the prosecution or defense of another action shall be al
lowed, nor shall any examination of a party be had on
behalf of the adverse party, except in the manner pre- ·
scribed by this chapter.
.
' ' A party to the record of any civil action or proceed
ing ; a person for whose immediate benefit the action or
proceeding is prosecuted or defended ; or any officer,
superintendent or managing agent of any corporation
which is a party to the record, may be examined as a
witness at the instance of the adverse party and for that
purpose may be compelled, in the same manner as any
other witness, to attend and testify either at the trial,
conditionally or upon commission. Such examination
shall be subject to the rules applicable to the examination
of other witnesses, except as otherwise provided in this
chapter. Such adverse party or witness may be exam
ined by the adverse party as if under cross-examination ;
the party calling him shall not be bound by his testimony,
and the testimony given by such witness may be rebutted
by the party calling him. Such witness, when so called,
may be examined by his own counsel, but only as to mat
ters testified to on such examination.
' ' The examination provided for in the preceding sec
tion may be had at any time before the trial, at the option
of the party claiming it, before a judge of the court or a
referee appointed for that purpose by a judge of the
court, upon six days ' notice to the party to be examined
and any other adverse party, unless, for good cause
shown, the court order otherwise ; but the party or per
son to be examined shall not be compelled to attend in
any county other than that of his residence or where he
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may be served with notice of such examination ; and the
examination sh8J.l be taken and filed before the judge or
referee as when a witness is examined conditionally, and
may be read by either party at the trial.
. " If a party refuse to attend and testify, as provided
in this chapter, he may be punished as for a contempt,
and his complaint, answer or reply may be stricken
out. ' ' lit
There is the following liberal provision for taking
depositions :
' ' Either party may commence taking testimony by
depositions at any time after service upon the defendant.
' ' The deposition of any witness may be used only in
the following cases :
' ' 1. When the witness does not reside in or is absent
from the county where the action or proceeding is pend
ing or is sent for trial.
' ' 2. When from age, infirmity or imprisonment, the
witness is unable to attend court, or is dead.
' ' 3. When the testimony is required upon a motion,
or in any other case where the oral examination of the
witness is not required. ' ' 146
Inspection of writings is authorized as follows :
' ' The court before which an action is pending, or a
judge thereof, may, in its or his discretion and upon due
notice, order either party to give to the other, within a
specified time, an inspection and copy, or permission to
take copy, of any books, papers and documents in his
possession or under his control, containing evidence re
lating ,to the merits of the action or the defense therein.
If compliance with the order be refused, the court, may,
on motion, exclude the paper from being given in evi
dence, or punish the party refusing, or both. ' ' 146
lit So.
146 Id.
llfl Id.

Dak. Comp. Laws (1929) sees. 2713-2716.
sees. 2756, 2757.
sec. 2712.
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Tennessee.
Examination of parties is provided for as follows :
" In all chancery causes, and proceedings in the nature
of chancery causes, the depositions of parties may be
taken by the opposite side, or by a coparty on the same
side when the latter is entitled to such evidence, upon
notice as in the case of other witnesses.
" Either party to a suit at law is entitled to a discovery
from the other party of any matters material to the issue
of such suit, in all cases where the same party would, by
the rules of equity, be entitled to a discovery in aid of
such suit.
" To obtain such discovery, · he shall present his peti
tion, verified by affidavit, to the court, judge, or justice,
setting forth the matter upon which his claim to dis
covery is founded, the facts sought to be discovered, and
such interrogatories in relation thereto as he may think
necessary to exhibit in order to obtain a full discovery.
' ' This petition, in all cases pending in courts of record,
should be presented at least five days before the trial
term, or a sufficient excuse given by affidavit for not thus
presenting it.
' ' The court, judge, or justice may, upon such petition,
grant an order requiring the party from whom such dis
covery is sought, to answer the petition and interrog
atories, or such of them as it may appear to the court or
officer ought to be answered, or show cause why they
should not be answered.
' ' The order shall prescribe the time within which the
petition and interrogatories should be answered, or cause
shown against the rule ; and the trial of the cause will be
stayed until the order is complied with or vacated.
' ' The petition and order will be filed with the other
papers in the cause, and a copy served upon the party
from whom discovery is sought, or his counsel, and such
p roceedings may be had as are had by a court of equity,
· upon a bill of discovery in aid o� a suit at law.
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' ' The answer to the petition and interrogatories may

be sworn to before the same officers, and in the same

way, as answers in chancery to bills of discovery.
' ' The answer of the party to the petition and inter
rogatories is evidence on the trial of the suit, in the same
manner, and with like effect, as an answer to a bill in
equity, for discovery.
' ' If the answer is not filed in the time prescribed, or
if it is not full, or is evasive, unless further time is given,
the party filing the petition is entitled to take the same
for confessed, or to proceed by process of contempt to
enforce a full and satisfactory answer, as in the court of
chancery.
"If the petition is taken for confessed, the facts stated
in the petition may be given in evidence as admitted by
the person from whom the discovery is sought. ' ' 147
There is the following provision for depositions :
" The evidence of witnesses may be taken by deposi
tion, in civil actions, by either party :
' ' 1. When the witness, from age, bodily infirmity, or
other cause, is incapable of attending, to give testimony
at the trial.
' ' 2. When he resides out of the state.
" 3 . When h e resides in the state, but not within the
limits of the county in which the suit is pending ; in
which case, the adverse party may, if he desire to have
the witness examined in open court, cause him to be sub
poenaed.
" 4. When he is under the necessity of leaving the
state before the cause is tried, or even before it is at
issue.
' ' 5. When he is about to leave the county in which the
suit is pending, and will probably not return until after
the trial.
' ' 6. When he is the only witness to a material fact.
147 Code of

Tenn. (1932) sees. 9868-9878.
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" 7. When he is an officer of the United States, an
officer of this state, or of any county in the state, the
clerk of any court of record other than that in which the
suit is pending, a member of the general assembly while
in session, or clerk or officer thereof, a practicing physi
cian or attorney, a jailer or keeper of a public prison in
any county other than that �n which the suit is pending.
' ' 8. When he is a notary public, whether a suit be
pending or not ; to be evidence between the same parties
in any suit then or thereafter pending, should the notary .
die or remove out of the state before the trial.
' ' 9. When the suit is brought by a party in forma
pauperis. ' ' tts

Texas.
There are the following statutory provisions for dis
covery and preservation of evidence under the ordinary
deposition procedure in Texas :
' ' Depositions of witnesses may be taken when the
party desires to perpetuate the testimony of a witness,
and, in all civil suits heretofore or hereafter brought in
this state, whether the witness . resides in the county
where the suit is brought or out of it ; provided, the fail
ure to secure the 'deposition of a male witness residing
in the county in which the suit is pending shall not be
regarded as want of diligence where diligence has been
U:sed to secure his personal attendance by the service of
subpoena or attachment, under the rules of law, unless
by reason of age, infirmity or sickness, or official duty,
the witness will be unable to attend the court, or unless
he is about to leave, or has left the state or county in
which the suit is pending and will not probably be pres
ent at the trial.
' ' The testimony of any witness and of ap.y party to a
suit by oral deposition and answer may be taken in any
civil case in any district or county court of this state, in
1M Id. see.

9806.
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any instance where depositions are now authorized by
law to be taken.
' ' These rules shall govern the taking of the deposition
of the adverse party :
' ' 1. Either party to a suit may examine the opposing
party as a witness, upon interrogatories filed in the
.
cause, and shall have the same process to obtain his testi
mony as in the case of any ·other witness.
' ' 2. No notice of the filing of the interrogatories is
necessary.
' ' 3. A commission to take the answers of the party to
the interrogatories shall be issued by the clerk or jus
tice, and be executed and returned by any authorized
officer as in other cases.
" 4. A copy of the interrogatories need not be served
on the adverse party before a commission shall issue to
take the answers thereto.
' ' 5 . The examination of the adverse party shall be
conducted and testimony received in the same manner
and according to the same rules which apply in the case
of any other witness, subject to the provisions of this
article.
" 6. The party interrogated may, in answer to ques
tions propounded, state any matter connected with the
cause and pertinent to the issue to be tried ; and the
adverse party may contradict the answers by any other
competent testimony in the same manner as he might
contradict the testimony of any other witness.
" 7. If the party interrogated refuses to answer, the
officer executing the commission shall certify such re
fusal ; and any interrogatory which the party refuses to
answer, or which he answers evasively, shall be taken as
confessed.
' ' 8. The party interrogated may, upon the trial of the
case, take exception to the interrogatories on the ground
that they are not pertinent, and to the answers that
they a�e not competent evidence.
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" 9. It shall be no objection to the interrogatories that

they are leading in their character.
' ' 10. Where any party to a suit is a corporation, such
corporation shall not be permitted to take ex parte depo
sition, nor shall any ex parte deposition be taken of the
agents of such corporation, but if there are more than
two parties to the suit ex parte depositions may be taken
by or of any such parties to the suit, except the corpora
tion or its agents. It is hereby expressly provided that
any party to a suit wherein a corporation is a party .
shall have the right to take written and oral depositions
of any party to such suit or of any witness, after giving
notice and complying with the other requirements of
that statutes (statute ) of the State of Texas, as to the
taking of written and oral depositions of witnesses. It
is further hereby expressly provided that when any ex
parte deposition is taken in any suit whatever, either the
party taking the same or the party giving the same shall
have the right to introduce the deposition in evidence,
subject to the general rules of evidence without regard
to whether the person offering the same has crossed the
interrogatories or not, and without regard to whether
or not the witness who gave the deposition is present in
court or has testified in the case. ' ' 149
Uta.h..

Examination of adverse parties may be had by deposi
tion under the following Utah statute :
' ' The testimony of a witness in this state may be taken
by deposition in an action, at any time after the service
of the summons or the appearance of the defendant ; and,
in a special proceeding, after a question of fact has
arisen therein in the following cases :
' ' 1. When the witness is a party in the action or pro
ceeding, or a person for whose immediate benefit the
action or proceeding is prosecuted or defended ;
149 Tex. Stat. (1928) Arts. 37381 3752, 3769.
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" 2. When the witness resides out of the county in
which his testimony is to be used ;
" 3. When the witness is about to leave the county
where the action is to be tried, and will probably con
tinue absent when the testimony is required ;
" 4. When the witness, otherwise liable to attend the
trial, is nevertheless too infirm to attend ;
' ' 5. When the testimony is required upon a motion,
or in any other case where the oral examination of the
witness is not required. ' ' 150
There is the following provision for inspection of
books and papers :
' ' Any court in which an action is pending, or a judge
thereof, may, upon notice, order either party to give to
the other within a specified time a copy, or permission
to take a copy, of entries of account in any book, or of
any document or paper in his possession, or under his
control, containing evidence relating to the merits of
the action, or the defense therein. If compliance with
the order be refused, the court may exclude the entries
of accounts of the book, or the document or paper from
being given in evidence, or if wanted as evidence by the
party applying, may direct the jury to presume them to
be such as he alleges them to be ; and the court may also
punish the party refusing for a contempt. This section
is not to be construed to prevent a party from compelling
another to produce books, papers or documents when he
is examined as a witness. ' ' 1111
Vermont.
There is the following statutory provision for taking
depositions :
' ' Justices inay take the deposition of a witness or
party out of court :
' ' I. When he resides more than thirty miles from the
place of trial ;
·

150 utah Comp. Laws
1111 Id. see. 7204.

( 1917) see. 7178.
.1 •.
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" II. When he is going out of the state, not to return
before the time of trial ;
' ' III. When by reason of age, sickness or other bodily
infirmity, he is rendered incapable of traveling and ap
pearing at court ;
"IV. When he resides out of the state ;
" V. When he is confined in jail ;
"VI. When he is a judge of the supreme court and is
going out of the county in which he resides to perform his
official duties, not to return before the time of trial.
' ' VII. When she is a cloistered sister of a religious .
community. ' ' m
Virginia..
Interrogatories to the adverse party are authorized by
the following statute :
' ' In a case at law a party may file in the clerk 's office,
and, in a case or matter before a commissioner of a court,
any person interested may file with such commissioner
interrogatories to any adverse party or claimant. The
clerk or commissioner shall issue a summons, requiring
the officer to summon the proper party to answer said
interrogatories, and make return thereof within such
time, not exceeding sixty days, as may be prescribed in
the summons. With the summons there shall be a copy
of the interrogatories, which shall be delivered to the
person served with the summons at the time of such
service ; if the summons be against the plaintiff who is
not a resident of this state, or a defendant who is not a
resident of this state, but who has appeared in the case
or been served with process in this state, the service may
be on his attorney-at-law. When the court in which the
case is, or whose commissioner issued the summons, is
satisfied that the interrogatories are relevant, and such
. as the person to whom they are propounded would be
bound to answer upon a bill for discovery, and sees also
168 Vt. Gen. Laws

(1917) sec. 1910.
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that the interrogatories have not been unreasonably de
layed, it may, if the said person do not in a reasonable
time file answer thereto, upon oath, or, if he file answers
which are ·evasive, attach him and compel him to answer
in open court, or to answer more explicitly. It may also,
if it see fit, set aside a plea of his, and give judgment
against him by default, or if he be plaintiff, order his
suit to be dismissed with costs, or, if he be claiming a
debt before a commissioner, disallow such claim. An
swers to such interrogatories may be used as evidence
at the trial of the cause, in the same manner and with
the same effect as if obtained upon a bill of discovery.
A cprporation may be required to answer proper inter
rogatories under this section, and shall answer by its
president, vice-president, treasurer, secretary, cashier,
business manager, or by any officer or agent, having the
information sought in said interrogatories, and any such
person may be summoned to answer said interrogatories
for such corporation. " 168
There is the following provision for taking depositions :
' ' In any pending case the deposition of a witness,
whether a party to the suit or not, may be taken in this
state after the declaration or bill has been filed by a
justice, or notary, or by a commissioner in chancery ; and,
if certified under his hand, may be received without proof
of the signature to such certificate. " 164
Discovery of documentary evidence is provided for as
follows :
" In any case at law a party may file in the clerk 's
office, and in any case or matter before a commissioner
of a court any person interested may file with such com
missioner, an affidavit, setting forth that there is, he
verily believes, a book of accounts or other writing in
168 Va.

15! Id.

Code (1930) sec. 6236.
sec. 6225.
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possession of an adverse party or claimant containing
material evidence for him, specifying with reasonable
certainty such writing or the part of such book. The
clerk or commissioner shall issue a summons, directed
as under the preceding section, requiring him to sum
mon the proper party to _produce such writing, or an
-exact copy of such part of the said book, and make re
turn thereof as under that section. With the summons
there shall be a copy of the affidavit, which shall be de
livered to the person served with the summons at the
time of such service ; if the summons be against a plain
tiff, who is not a resident of this state, or a defendant
who is not a resident of this state, but who has appeared
in the case or been served with process in this state, the
service may be on his attorney-at-law. When the court
in which the case is, or whose commissioner issued the
summons, is satisfied that the person filing such affidavit
has no means of proving the contents of such writing, or
of such part of the book, but by the person summoned
producing what is required by the summ ons, and also
that the call therefor has not been unreasonably delayed,
it may, unless the person summoned shall, in a reason
able time, either produce what is so required, or answer
ing in writing, upo:n oath, that he has not under his con
trol such book or writing, or any of the like import,
attach him and compel him to do the one or the other.
It may also, if it see fit, set aside a plea of such person,
and give judgment against him by default, or if he be
plaintiff, order his suit to be dismissed with costs, or if
he be claiming a debt before a commissioner, disallow
such claim. This section shall apply to corporations and
the court or commissioner, as the case may be, shall have
jurisdiction to enforce its provisions as to a corporation
by attaching the . proper custodian of any such book or
other writing, in the possession of such corporation. ' ' 155
156 Id.

see. 6237.
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Washington.

There is the following provision for examination of
parties before trial :
' ' A party to an action or proceeding may be examined
as a witness, at the instance of the adverse party, or of
one of several adverse parties, and for that purpose may
be compelled in the same manner and subject to the same
rules of exahlination as any other witness to testify at
the trial or he may be examined on a commission.
' ' Instead of the examination being had at the trial, as
proyided by the last section, the plaintiff, at the time of
filing his complaint or afterwards, and the defendant, at
the time of filing his answer or afterwards, may file in
the clerk 's office interrogatories for the discovery of
facts and documents material to the support or defense
of the action, to be answered on oath by the adverse
party.
' ' Such interrogatories shall be served in the manner
provided by law for the service of summons, or by service
upon the attorney of the party to be interrogated, and
the answers thereto shall be served and filed within
twenty days after such service unless for cause shown a
further time be allowed by the court. A private corpora_
tion may be interrogated in the same manner as indi
viduals, and it shall not be excused for a failure to an
swer any proper interrogatory unless it shall show that
no one in its employ or connected with, or interested in
it, can give the desired answer or information.
' 'A party to an action or proceeding, having filed inter
rogatories to be answered by the adverse party, as pre
scribed by the last two sections, shall not thereby be pre
cluded from examining such adverse party as a witness
at the trial, nor from taking his deposition to be read at
the trial.
" If a party refuse to attend and testify at the trial, or
to give his deposition, or to answer any interrogatories
filed, his complaint, �nswer or reply may be stricken out,

WASHINGTON
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and judgment taken against him, and he may also, in the
discretion of the court, be proceeded against as in other
cases for a contempt : Provided, that the preceding sec
tions shall not be construed so as to compel any person
to answer any question where such answer may tend to
criminate himself. ' ' 1&&
There is the following provision by rule of court for
discovery by taking depositions :
" The testimony of a witness may be taken by deposi-.
tion, to be read in evidence in an action; suit, or proceed
ing commenced and pending in any court in this state, in
the following cases :
' ' 1. When the witness resides out of the county, and
more than twenty miles from the place of trial ;
' ' 2. When the witness is about to leave the county, and
go more than twenty miles from the place of trial, and
there is probability that he will continue absent when the
testimony is required ;
' ' 3. When the witness is sick, infirm, or aged, so as
to make it probable Fhat he will not be able to attend at
the trial ;
" 4. When the ,witness resides out of the state ;
' ' 5 . When the witness is ('a ) a party to the action or
(b) an officer, agent, partner, stockholder or employee of
a party or (c) the next friend, guardian or guardian ad
litem of an infant party or party of unsound mind or
(d) the person or any of the persons for whose benefits
the action is prosecuted or defended.
" The deposition of a defendant or of an officer, agent,
partner, stockholder or employee of a defendant or of
the next friend, guardian or guardian ad litem of a de
fendant or the person or any of the persons for whose
benefit the action is defended shall not be taken until the
expiration of twenty days after the service of summons
upon such defendant, Provided, however, that for good
168 Wash. Comp. Stat. �Remington, 1922) sees. 1225-1230.
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cause shown the court may permit the taking of such
deposition prior to the expiration of said twenty day
period and in such case a copy of the order authorizing
the taking of such deposition shall be served with the
notice for the taking of the same. ' ' 167

West Virginia.
There is the following provision for taking and using
depositions:
' 'In any pending case the deposition of a witness,
whether a party to the suit or not, may, without com
mission, be taken in or out of this state by a justice, or
notary public, or by a commissioner in chancery, or be
fore any officer authorized to take depositions in the
county or state where they may be taken. And such
depositions may be taken in shorthand, or stenographic
characters or notes, and shall be written out in full and
transcribed into the English language by the stenog
rapher taking the same, and certified to by the officer
before whom the depositions are taken ; and if certified
by such officer under his hand and if further certified by
him that such stenographic characters and notes were
correctly taken and accurately transcribed by him, or
under his direction and supervision, and that the wit
nesses were duly sworn, such depositions may be received
and read in evidence without proof of the signature to
such certificate and without the signature of the witness
to such depositions. And in case the stenographer tak
ing such depositions is not the officer before whom the
same are being taken, then such stenographer, before
proceeding to take any of said depositions, shall be sworn
to take correctly and accurately transcribe the same, and
· the certificate of the officer before whom the depositions
are taken shall state that the stenographer was so
sworn. ' ' 1&8

Supreme Court Rule 8, .found in 150 Wash.
Code (1931) eh. 57, art. 4, see. 1.

16'7
168 W. Va.
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There is the following provision for production of
writings :
" In any case at law, upon a party making affidavit that
a particular book of accounts, or other writing or paper
is important for him to have in the trial of his cause, he
may p rocure from the clerk of the court in which the
action is pending a subpoena duces tecum requiring any
party to the action to appear before the court on a day
named therein, and bring with him and produce before
such court such book of accounts, or other writing or
paper, as is specified in such process, in order that the
same may be used as evidence on the trial of the action.
And unless the person upon whom such process is served
shall, at the time specified therein, produce what is so
required, or show to the satisfaction of the court that he
has not under his control such book, writing or paper, or
unless, from an inspection or otherwise, the court is of
opinion that the character of the book, writing or paper
is such as should not be used as evidence on the trial of
the action, the court may attach him and compel him to
produce the same. It may also, if it see fit, set aside a
plea of such pe1'son and give judgment against him by
default, if he be a defendant, or, if he be a plaintiff,
order his suit to be dismissed, with costs, _or if he be
claiming a debt before such court or commissioner, dis
allow such claim.
" When it appears by affidavit or otherwise that a
writing or document in the possession of any person not
a party to the matter in controversy is material and
proper to be produced before the court, or any person
appointed by it or acting under its process or authority,
or any such person as is named in section one of this
article, such court, judge or president thereof in vacation
may order the clerk of the said court to issue a sub
poena duces tecum to compel such production at a time
and place to be specified in the order. ' ' 1119
1119 Id.

ch. 57, art. 5, sees. 3, 4.
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Wisconsin.

There is the following provision for discovery examina
tions before trial :
' ' The adverse examination of a party, his or its as
signor, officer, agent or employe, or of the person who
was such officer, agent or employe at the time of the
occurrence made the subject of the examination, may be
taken by deposition at the instance of any adverse party
upon oral or written interrogatories in any civil action
or proceeding at any time before final determination
thereof. Each of said persons may be so examined once
and no more, except when examined before issue joined,
in which case he may be again examined after issue
joined, upon all the issues. If. the examination is taken
after the complaint is served, but before issue is joined,
it may extend to all the allegations of the complaint.
' ' Except as provided otherwise by this section, such
examination may be had within or without the state, and
may be instituted and conducted under and pursuant to
the laws and rules regulating the taking of other deposi
tions for use in actions or proceedings.
" Such examination, when taken within the state, shall
be taken before a judge at chambers or a court commis
sioner on previous notice to all adverse parties or their
respective attorneys of at least five days. If the person
to be examined is a nonresident individual who is a
party to the action . or proceeding, or is a nonresident
president, secretary, treasurer or managing agent of a
foreign corporation that is a party to the action, the
court may upon just terms fix the time and place of such
examination, either within or without the state, and such
nonresident shall attend at such time and place and sub
mit to the examination, . and, if required, attend for the
reading an4 signing of such deposition, without service
of subpoenas. Such examination shall not be compelled
in any county other than that in which the person exam- ·
ined resides, except when a different county shall be
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designated for the examination of a nonresident, and
except that any nonresident subject to examination may
be examined in any county of this state in which he is
personally served with notice and subpoena.
" If discovery is sought, to enable the plaintiff to
frame a complaint, the notice of taking the examination
shall be accompanied by the affidavit of himself, his
attorney or agent, stating the general nature and object
of the action or proceeding ; that discovery is sought to
enable him to plead, and the subjects upon which informa
tion is desired ; and the examination relative thereto
shall be permitted unless the court or presiding judge
thereof shall, before the examination is begun, further
limit the subjects to which it shall extend, which may be
done on one day 's notice.
' ' Such portions of any such deposition as are relevant
to the issues may be offered by the party taking the
same, and shall be received when so offered upon the
trial of action or proceeding in which it is taken, notwith
standing the deponent may be present. ' ' 160
The testimony of a witness other than a party may be
taken when :
' ' 1. He shall live more than thirty miles from the
place of trial or hearing of the action, proceeding or
matter in which his testimony is wanted or beyond reach
of the subpoena of the court.
' ' 2. When he shall be about to go out of the state,
not intending to return in time for the trial or hearing.
" 3. When he is so sick, infirm or aged as to make it
probable that he will not be able to attend at the trial
or hearing. ,
' ' 4. When he shall be a member of the legislature, if
any committee of the same or the house of which he
shall be a member, shall be in session, provided he waive
:Q.is privilege.
160 Wis. Stat. (1927)

eh. 326, sec. 12.
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When his testimony is material to any motion or
other similar proceeding in any court of record, and he
shall have refused to make affidavit of the facts, within
his knowledge, in reference thereto. ' ' 161
Inspection of documents is provided for as follows :
" The court before which an action or proceeding is
pending, or a judge thereof, may, in discretion and upon
due notice, order either party to give to the other, '!ithin
a specified time, an inspection and copy or permission
to take a copy of any books, papers and documents in his
possession or under his control containing evidence re
lating to the action or proceeding. If compliance with
the order be refused, the court may exclude the paper
from being given in evidence or punish the party refus
ing, or both. " 168
Wyoming.
' ' 5.

1

Written interrogatories are authorized by the following
statutes :
" A party may annex to his pleading, other than a
demurrer, interrogatories pertinent to the issue made in
the pleading, which interrogatories, if not demurred to,
shall be plainly and fully answered under oath by the
party to whom they are propounded, or if such party is
a corporation, by the president, secretary or other officer
thereof, as the party propounding requires.
"When annexed to the petition the interrogatories
shall be answered within the time limited for answer to
the petition ; when annexed to the answer they shall be
answered within the time limited for a reply ; when an
nexed to the reply they shall be answered within the time
allowed for an answer, but further time may be allowed
in all cases by the court or a judge thereof in vacation.
' 'Answers to interrogatories may be enforced by non
suit, judgment by default or by attachment, as the justice
161 Id.
168 Id.

ch. 326, sec. 7.
ch. 327, sec. 21.
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of the case may require, and on the trial such answers,
so far as they contain competent testimony on the issue
or issues made, may be used by either party. ' ' 168
There is the following provision for depositions :
' ' The deposition of a witness may be used only in the
following cases :
' ' 1 . When the . witness does not reside in, or is absent
from, the county where the action or proceeding is pend
ing, or by change of venue is sent for trial.
' ' 2. When the witness is dead, or, from age, infirmity
or imprisonment is unable to attend court.
' ' 3. When the testimony is required upon a motion,
or when the oral examination of the witness is not re
quired.
' ' Either party may commence taking testimony by
deposition at any time after service upon the defend
ant. ' ' 164
There are the following provisions for discovery of
documentary evidence :
' ' The court in .which an action is penaing, may, on
motion and on rea.sonable notice thereof; require the par
ties to produce books and writings in their possession or
power which contain evidence pertinent to the issue, in
- cases and under circumstances where they might hereto
fore have been compelled to produce the same by the
ordinary rules of proceeding in chancery ; if the plaintiff
fail to comply with such order to produce books or writ
ings, the court may, on motion, give judgment for the
defendant, as in case of nonsuit ; and if a defendant fail
to comply with such order to produce books or writings,
the court, on motion, may give judgment against him by
default.
' ' Either party, or his attorney, may also demand of
the adverse party an inspection and copy, or permission
to take a copy, of a book, paper, or document in his pos-

168 Wyo. Comp. Stat. (1920)

164 Id.

sees. 5831, 5832.

sees. 5689-5691.
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session, or under his control, containing evidence relating
to the merits of the action or defense, which demand
shall be in writing, and shall specify the book, paper, or
document with sufficient particularity to enable the other
party to distinguish it ; if compliance with the demand
within four days be refused, the court or judge may, on
motion, and notice to the adverse party, order the ad
verse party to give the other, within the time specified,
an inspection and copy, or permission to take a copy, of
such book, paper or document ; and on failure to comply
with such order, the court may exclude the paper or
document from being given in evidence, or if wanted as
evidence by the party applying, may direct the jury to
presume it to be such as the party, by affidavit, alleges
it to be ; but this section shall not be construed to prevent
a party from compelling another to produce any book,
paper or document when he is examined as a witness.
" If the party in possession of any such book, paper,
writing or document, allege that the same, or any part
thereof, is of mere private interest, or of such character
that it ought not to be produced, or an. inspection or
copy thereof allowed or taken, the court may, on motion
of either party, direct a private examination thereof by
a master ; if the master find that such book, paper, writ. ing or document contains matter pertinent to the cause,
and proper to be produced, inspected or copied, he �hall
report the same to the court, or a copy of such part as he
finds pertinent to the cause, and proper to be produced,
inspected or copied ; and the book, paper, writing or docu
ment, or part thereof, so reported, shall be admitted in
evidence on the trial, unless excluded by the court for
proper cause.
" Either party, or his attorney, shall, if required, de
liver to . the other party, or his attorney, a copy of any
- instrument of writing whereon the action or defense is
founded, or which he intends to offer in evidence at the

WYOMING

391

trial ; and if the plaintiff or defendant refuse to furnish
the copy required, the party so refusing shall not be per
mitted to give in evidence at the trial the original, of
which a copy has been refused ; but this section shall not
apply to a paper, a copy of which is filed with a plead
ing. " 165
165 Id. sees.

5855--5858.

