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scribed, which shall be dated on the day when it actually is
sued, and be made returnable in sixty days thereafter/’1

of death of one of the parties.-If defendant
in execution die after levy and before sale, the sale may be held
as if he were alive. If he die before levy made, no further pro
§ 501.

In

case

If there are sev
ceedings shall be had under the execution.
eral defendants against whom execution may have issued, and
one dies or if the execution run against a defendant and his
surety for the stay of execution and the defendant die, the
execution shall be executed upon the property of the surviving
defendant, or of the surety for stay, as the ease may be.” In
case defendant die before execution issues it may nevertheless

If plaintiff
issue against the surety for stay of execution.“
die after the execution has issued it shall be executed and re
turned as if the plaintiff were livingﬁ

§502. In attachment, defendant not served.-“It shall be
the duty of any justice of the peace issuing an execution upon
a judgment obtained before him, in any suit commenced by
attachment in which the defendant was not personally served,
and did not appear, to direct the constable taking charge of
same, to levy the debt or damages with interest and costs on
goods and chattels so attached, and to bring the money
tained therefor, excepting his fees-, before such justice, at

the
the
ob

the

time and place therein mentioned, and pay over the same to
said justice, to render to the party who recovered the same so
much thereof as shall be necessary to pay his said damages
and costs, retaining the surplus money, if any there shall be

in his hands, for the defendant, to be paid said defendant at
any time when called for within two months from the rendition
of such judgment: Provided, Said defendant does not call for
said surplus money within, the two months aforesaid, it shall
1--0. L., 5 852, But no execution
can issue on a judgment against a town
ship, or against any township oﬂicers
in any action prosecuted by or against
C. L.,
them in their names oi’ oiﬂce:
An execution may issue at
5 10482.
any time within six years after the ex
C. L., $878.
ecution of the judgment:
But not after the judgment is barred
by the statute of limitations: Jerome
v. Williams,
13 Mlch., 521: Parsons

Circuit Judge, 37 Mlch., 287.
An execution should never issue except
requested: Percival v. Jones, 2 Johns.
Cases, 50: Taylor v. Trask, 7 Cowen.
249: Gold v. Blssell, 1 Wend., 210.
It will be presumed to have issued
on request:
Peck v. Cavell, 16 Mlch.,
9; see, Foster V. Wiley, 27 Mlch., 224.
2-—C. L.. 5 857.
3—C. L., 5 858.
4——C. L., 5 859.

V. Wayne
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duty of the justice having charge of the same to deposit
such surplus money in the treasury of the township, giving
notice to the township ‘clerk in which such judgment was
rendered, whose duty it shall be to charge the same to the
treasurer of the township.” 5
“If the defendant, his agent, or his legal representative, en
titled to the possession of such money, shall appear within six
years after the rendition of such judgment, and establish, by
his own affidavit or otherwise, to the satisfaction of the town
ship treasurer, his right thereto, then he shall be entitled to
be the

receive the money, and shall give his receipt therefor, and the
township board, when settling with such treasurer, shall give
him credit for said receipt: Provided, That in cities the money
shall be paid into the city treasury, with like eifect and like
notice as above provided in the payment into the township
treasury.

’’

°

~

Against principal and aurety.—“Whenever it shall
from
the docket, or on the trial, that any of the defend
appear
§503.

ants are sureties, the justice shall note the same on the execu
tion; and it shall be the duty of the ofﬁcer executing the same,
ﬁrst, to levy on the goods of the principal, and if enough of
such goods shall be found to satisfy the execution, no levy shall
be made on the goods

of the surety.”

7

Unless the principal is made defendant in the suit, and judg
ment rendered against him, no such endorsement will be made.
“Every ofﬁcer having an execution in his hands for collec
tion, upon an afﬁdavit being served upon him, made by any co
defendant in such execution, his agent or attorney, showing the

principal debtor therein, shall ﬁrst exhaust all the personal es
tate of said principal debtor, which may be turned out by any
one of the defendants, before selling the property of any other
defendant who may be surety in the demand upon which the

judgment was rendered.”

3

To whom and how directed, form of, etc.—“Such
§ 504.
execution shall be directed to any constable of the same county,
5—C.

L.,

6——Public

L.,

5 sea.
7——C. L.,

the

one

5 898.

Acts,

5 879.

1873,

immediately

page

85;

C.

This section and
following

do

apply to sureties for stay of execution:
Sweeney
v. Lustfield. 116 Mich., 606;
75 N - W -. 136 .
8—C. L., 5 880.

not
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and shall command him in the name of the people of the state
of Michigan, to levy the debt or damages, with interest and
costs, of the goods and chattels of the person or persons against
whom the same shall be issued (excepting such goods and
chattel as are by law exempted from execution), and bring
the money before such justice, at the time and place therein
to be mentioned,
’
same.’ 9

to render

to the party who recovered

the

Against the body.-“In all cases where by the pro
§505.
visions of this chapter, an execution may be issued against the
body of any person, it shall, if the judgment cred-itor requires
it, contain a further command to the constable, that if no such
goods or chattels can be found, or not suﬁicient to satisfy such
execution, he shall take the body of the person against whom
the same shall be issued, and convey him to the common jail
of the county, there to remain until such execution shall be
A sheriﬂ or his
9—C. L., § 853.
deputy may serve an execution issued
by a justice, although not directed to
him, as the statute expressly empow
ers sheriifs to serve the process which
constables may execute: C. L., Q 2595;
Foster v. Wiley, 27
see, anic, 5 39;
Mlch., 244, 249; Faulks v. People, 39
The omission in a jus
Mlch., 200.
tice‘s execution of the year in which
the judgment was rendered will not
vltiate the execution, it being in all
v.
Perkins
regular:
other respects
And it_seems
Spaulding, 2 Mlch., 157.
that the omission of the plaintiﬂ’s
name in the execution will not render
it void if the writ is indorsed with
the title of the cause, giving there
the names of the parties correctly, as
the indorsement under our practice is
and when put
usual, if not necessary,
on forms a part of the process suﬂi
ciently for all purposes of identiﬁca
tion: McGuire v. Gaiiigan, 53 Mlch.,
So, the omission
453; 19 N. W., 142.
execution,
of
the
from a Justice's
name of the county or of any township
or city does not invalidate it, at least
when the defendant does not complain
of it: and as against a stranger resist
ing the claims of a purchaser at a sale
under the execution, the defect may be
cured and the judgment identiﬁed by
parol evidence:
Elliott v. Hart, 45

Mlch., 234; 7 N. W., 812.
Whore the
judgment was in replevin, but the ex
ecution issued was in form in assumpsit,
held to be erroneous. Williams v. Vail,
9 Mlch., 162. The levy must be made
before the writ is returnable.
It must
be so made as to identify or give moans
of identifying the property levied on
so as to make the property chargeable
to the oﬂicer.
There must he manual
seizure or such assertion of control
as may be made eifectuai to bring and
keep the property within the dominion
of the law for sale on
execution:
Quackenbush v. Henry, 42 Mlch., 75;
As to levy on part
3 N. W., 262.
ner’s interest, see, Sirrine v. Briggs,
31 Mlch., 445; Hutchinson
v. Dubols,
45 Mlch., 143; 7 N. W., 71-i.
As to
levy in cae where there are exemp
tions, see, post, §§ 526, et seq.
An execution which commands the
oﬂicer,
in addition to the legal costs,
to collect twenty-ﬁve cents for the ex
ecutlon, although this is not authorized
under the statute providing
for in
cluding the fees for an execution in
the taxed costs, is not for that reason
void.
The officer must be presumed
to know that by law the twenty-ﬁve
cents is not collectable, and this com
mand may be treated as surplusage:
Hollister v. Giddings, 24 Mlch., 501.
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paid and satisﬁed, or he be discharged by due course of law.” ‘
“An execution issued by a justice of the peace may authorize‘
the arrest and imprisonment of the person against whom the
judgment is rendered in the following cases:
1. When the action in which such judgment was rendered
shall have been commenced by warrant;
2. When the judgment was rendered in an action of replevin,
trespass, trover, or action on the case for tort;
3. In case of fraud or breach of trust, when the debt arises
on contract, or is founded on a contract express or implied;
4. In an action formoney collected by public ofﬁcers, or in
any professional employment;
5. When the plaintiff, or some one in his behalf, shall at or
after the time of rendering the judgment, make and ﬁle with
the justice an aﬂidavit, setting forth the facts and circum
stances which would have entitled him to a warrant against
the defendant, according to the provisions of this chapter, or
such facts and circumstances shall appear from the proceed
ings, or the evidence on the trial of the cause.” 2
An execution against the body cannot be issued on a judg
ment for costs against a plaintiff, where the action was such
that if judgment had been rendered in the plaintiff’s favor, he
could not have had execution against the body of the defend
ant; as upon an execution in any suit or proceeding for the re
covery of money due upon contract?

Not against body of female, except, etc.—-“Any ‘jus
the
of
peace having jurisdiction, and before whom any
tice
female may have been convicted of violating any of the pro
§ 506.

For the cases in
1-—C. L., § 854.
which execution may issue against the
The
see, C. L., §§ 860, 888.
body,
execution itself need not recite that it
in such an action as
was rendered
would authorize its running against
Fruitport Twp. V. Muske
the body:
Judge, 90 Mich., 23: 51
gon Circuit
This statute requires ac
N. W., 109.
tual conﬂnement and one out at bail
is not imprisoned within the meaning
Miller v. Strabbing,
of this statute:
92 Mich., 300; 52 N. W., 453; Griﬂln
v. Heime, 94 Mich., 494; 54 N. W.,
173; Rusiewski v. Michaiski, -— Mich.,
-—; 98 N. W., 1 (Ja.n., 1904). But the
s2

body of a husband could not probably,
be taken on an execution issued on a
judgment rendered against husband and
wife, in an action for tort committed
by the wife: C. L., § 10352.
In case the execution issues against
the body. the clause directing the im
prisonment must be conﬁned
to the
principal defendant and must not in
elude the surety for stay of execution
it there be one.
2-—C. L., § 860.
3—See, People v. Onondaga, C. P.,
9 Wend., 430; Phelps v. Barton,
13
Wend., 68.
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visions of chapter sixty-nine of the Compiled Laws of eighteen
hundred and seventy-one, embracing an act entitled ‘An act
to prevent the manufacture and sale of spirituous or intoxi
cating liquors as a beverage,’ may issue an execution against
the body of such female, and she shall be subject to all the
like penalties and proceedings mentioned in said act as are
males: Provided, That for no other cause shall a female be ar
rested or imprisoned upon any execution issued by a justice
6
of the peace/’4
“No female shall be imprisoned on any process in any civil
action except in actions for the violation of any of the provi
sions of an act entitled ‘An act to prevent the manufacture and
sale of spirituous or intoxicating liquors as a beverage,’ the
same being chapter sixty-nine of the Compiled Laws of 1871,
in which actions she shall be liable to the same punishment as
a male.” “

Interest on judgment-s.—Intel-est may be allowed and
upon all judgments at law for the recovery of any
money, and upon all decrees in chancery for the pay
any sums of money, whatever may be the form or
of
or suit in which such judgment or decree shall
action
cause
be rendered or made; and such interest may be collected on
execution, at the rate of ﬁve per cent per annum:
Provided,
That on a judgment rendered on any written instrument, hav
ing a different rate, which was a legal rate at the date of the
execution of such instrument, the interest shall be computed
at the rate speciﬁed in such instrument.“
When the interest is more than ﬁve per cent, the justice will
indorse on the execution a direction as to the rate of interest,
thus, “Collect interest on the within judgment at the rate of
seven per cent per annum,” or such other rate as was speciﬁed
in the written instrument on which the judgment was ren
dered; or such direction may be inserted in the execution.
I

§507.
received
sums of
ment of

¢

4—C. L., l 889; see, People ea rel
68.
27 Mich.,
Strickland
v. Bartow,
The chapter 69 referred to has been

Pub. Acts, 1903, p. 252.
Interest is
allowable under
upon
this
section
claims allowed by commissioners on
claims against the estates of deceased
repealed.
But chap. 69 oi.’ persons and upon costs allowed an
5-—C. L., 5 10342.
appellant from probate court:
Hay
the Compiled Laws of 1871 is now re
den v. Heiferan, 99 Mich., 263; 58 N.
pealed.
W., 59.
by
6—C. L., 5 4865, as amended
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Where execution has been stayed, etc.—“In all cases
where security shall have been given for the stay of execution,
as hereinafter provided, if the debt or damages, with interest
and costs, shall not be paid within the time limited by law
therefor, execution shall be issped by the justice on application
of the judgment creditor, his agent or attorney, against both
principal and surety for the stay, with the same effect as if
the judgment had been rendered against both such principal
and surety upon a joint liability, after the return of process
§ 508.

personally served, except that no such execution shall be issued
against the body of the surety.” 7

Procedure in case of death of defendant.-If the
§509.
judgment debtor dies before execution is issued, no proceed
ings could, formerly, have been had by execution on the judg
ment, and of course none against the surety for stay of execu
tion. This rule is changed by the following section:
“When
security is given for the stay of execution, and the defendant
against whom the judgment was rendered shall die before
execution is issued against him, it shall be lawful to issue
execution against the surety alone.” 8
“In case the defendant in the judgment shall die before
execution shall have been issued thereon, execution may never
theless be issued against the surety for stay of execution.” °
The proper course, in such case, would be to note on the exe
cution the death of the defendant, and direct the officer to
levy the execution on the property of the surety.
Formerly,
if the plaintiff died before execution had been levied, no fur

ther proceedings could be had, but now if the plaintiif die after
the execution has issued, the same shall be executed and re
turned, as if the plaintiff were living.1°
“When the defendant in an execution shall die after levy
and before sale, the property levied on shall be sold in the
same manner as if he was alive; but if no levy has been made
in such case, such execution shall be returned without
proceedings; but if an execution shall have issued
several defendants, and some of them die thereafter, or
the defendant in the judgment and his surety for the
See, Sweeney
7—C. L., 5 855.
Lustﬂcld, 116 Mich., 697; 75 N.

v.

W.,

136.
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execution, and the defendant in the execution shall die before
levy, the execution may be executed upon the property of the
” 1*
surety.
In case the execution issues against the body, the clause di
recting the imprisonment must be conﬁned to the defendant,
and must not include the surety."
A slight variance between the execution and the judgment

will not render the execution void;

as where the amount of the
from
judgment varied ﬁfty cents
the execution." A justice has
no power to amend an execution issued by him, after it has
been executed.“

The remarks heretofore made, ante, § 138, in relation to the
protection of the oﬂieer by the process, apply to executions.
An execution void on its face would afford no protection to the
ofﬁcer. If a constable having two executions, one valid and
the other void, should sell property, he would, after selling
enough of ‘the goods to satisfy the valid one, be liable as a
wrong-doer

for the goods sold beyond that amount."

§510. When execution to issue.-—“In the cases mentioned
in the preceding section (C. L., § 860)," and also in suits com
menced by attachment, execution shall, on application of the
person in whose favor the judgment was rendered, his agent
01" attorney, be issued forthwith after the rendition of the judg
ment, unless such execution may be and is stayed as'herein
after provided.” 1'
“Upon all judgments rendered by justices of the peace, ex
cept in cases mentioned in the two last preceding sections (C.
L., §§ 860, 861), executions shall issue at the expiration of ﬁve
days from therendering of the judgment, unless such execu
tion shall be stayed as hereinafter provided; and such.execu
tion shall not issue sooner without the consent, in writing, of
the person against whom the judgment was obtained, or the
proof in the next section speciﬁed.” 13
Sec, Hochgruef
11—C. L., 5 857.
v. llendrle, 66 Mich., 557: 34 N. W..
But where property has been at15.
tached and the defendant dies before
execution issued, lt seems that executlon may still be levied on the property attached, and that It may be
sold: see, ante, 5 91, note 4.
12—C. L., 5 855.

13—Boi-land v. Stewart. 4 Wend.,
588: Jackson V. Page, IIn'd., 585.
14—Toot v. Bentley, 5 Wend., 276.
15—Aldred
v. Constable, 6 Ad. &
EL. N. S., 370.
_
16—/tnte, 5 505.
17—C. L., Q 861:
See, Pub, Acts.
1899,

500

p.

308.

18—C. L., 5 862.

But

C.

L., I
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“If

the party obtaining such judgment shall make it appear,
by his own oath, or other competent testimony, to the satisfac
tion of the justice, that such party will be in danger of losing
the amount recovered by him, unless execution issue sooner
than is prescribed in the last preceding section, such justice
shall issue execution immediately, unless the same be stayed
by the party against whom the same was rendered, as herein

after provided.”

1°

The mere oath of the party that he believes he is in danger
of losing the debt would not authorize the justice to issue an
execution under this section.
Where execution was issued
upon such an oath, the court said: “We are clearly of opinion
that it was never contemplated by the statute that execution
should be awarded on this evidence alone. The justice should
require proof of facts and circumstances tending to show dan
ger, and an award based solely upon such evidence as appears
in the docket entry under consideration is clearly erroneous,

and would be reversed if under review on ccrt»iorari.” “But,
suppose this evidence was incompetent, and that the only evi
dence upon which the justice could properly act, under the
statute, was proof of facts and circumstances, we still think
the award of execution was erroneous merely, and not void.” 2°

Of the application for execution.—“Applieation for
§511.
such execution may be made at the time of rendering the judg
ment; or, if a reasonable notice be given to the adverse party
of the intention to apply for such execution, such application
may be made at any time after the judgment shall have been
rendered.’

’

2‘

If

application for execution be made at the time of render
ing judgment, notice of the application need not be given.
But if the award of execution is after the cause is determined,
and the parties have left the justice’s ofﬁce, it would be irregu

lar without notice.”
provides that upon ail judgments men
tioned in that section, execution shall
So, C. L., 5 901, au
issue forthwith.
thorizing the immediate issue ot execu
tion on judgments for labor debts was
enacted after C. L., §§ 860. 861, and
by
such executions are not governed
See,
Grand Rapids
sections:
those
Chair Co. v. Runnelis, 77 Mlch., 111;

N. W.,
issue on
statute of
liams. 13
43

501

19—C.

1006.
An execution cannot
a judgment barred by the
limitations:
Jerome v. Wil
Mlch., 521.

L., 5 803.
v. Whitney,

20—Rash
21-—C.

L.,

22—Rash

4 Mich.,

495.

4 Mlch.,

495.

9 864.
v.

Whitney,

srav or
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The notice need not specify the time of making the applica
tion, but it must be given a reasonable time under all the cir
cumstances, before the application.
The defendant can pre
vent the issuing of the execution by giving security.”
It is,
however, advisable to state in the notice the time at which the
application will be made.
The notice, in general, should be served personally, but it is
not, in all cases, necessary. If it be shown that the defendant
is out of the way, keeps beyond the reach of notice, and that it
has been given to persons from whom he would probably re
ceive it, as his
and discretion,
The evidence
is not required

wife, or some one of his family of suitable age
at his dwelling house, that would be enough.“
in support of the application for the execution
to be in writing. It may be by parol.
Nor is
the justice required to set forth in his docket the facts stated,
in support of the application?“
The defendant cannot come in and contest the issuing of an
execution by cross-examining the plaintiﬁ or anybody else
who should make the oath of danger. The plaintiff is to prove
From this alone is
facts suﬁicient to convince the justice.
the justice to judge.“
An execution may be issued upon any judgment recovered
before'a justice of the peace, at any time within six years after
such judgment shall have been rendered, for the collection of
the whole or any part of such judgment remaining unpaid."
OF SECURITY

FOR STAY

OF‘

EXECUTION.

When a11owed.—“The party against whom any judg
§ 512.
ment shall be recovered, may stay the execution thereon, until
the expiration of the time hereinafter prescribed, by giving to
the party in whose favor judgment was obtained, and ﬁling
with the justice within ﬁve days after the justice shall be au
thorized to issue execution thereon, security in writing, with
one or more suﬁicient sureties, satisfactory to the judgment
creditor or the justice for the payment of the money, with
interest and costs, at or before the expiration of four months
23-Moulton
648.

v.

Kavana,

21

Wend.,

v.

Kavana,

21

Wend.,

_

24—Moulton

25-—Rash v. Whitney, 4 Mich., 495.
26—Mouiton
v. Kavana,
21 Wend.,
648.

64$,

650.

27—C.

502

L.,

5 878.
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from the commencement bf the suit, if such money shall not
exceed ﬁfty dollars, exclusive of costs; and at or before the
expiration of six months, if such money exceeds ﬁfty dollars,
exclusive of costs.”29
When stay not a1.lowed.—“No stay of execution shall
in the following cases, except at the option of the

§ 513.

be allowed

plaintiff
1.

:

In actions against any corporation, except at

of the plaintiif

the option

;

2. In any oﬁicial bond, or bond given to secure the faithful
discharge of the duties of any trust, as to the principal in such
bond ;
3. On judgments against justices of the peace, sheriifs, con
stables, or other oﬁicers, for money by them collected, or re
ceived as such justice, sheriff, constable, or other officer;
4. On any judgment against a constable for failing to make
return, making a. false return, or failing to pay over money col
lected in his official capacity;
5. On judgments against bail for the stay of execution;
6. On judgments in favor of bail, who have been compelled
to pay money on account of their principal;
7. On judgments obtained by constables on undertakings
executed to them for the delivery of property;
8. Against an individual for money deposited with him;
9. Upon judgments for costs only;
10. In actions of replevin; but in all such cases executions
shall issue forthwith.”2°
“When judgment shall be rendered against two or more per
sons, any of whom are sureties for other or others in the con
tract on which the judgment is founded, there will be no stay

It the stay of
28—C. L., 5 865.
execution be for a longer time than
that prescribed in the statute, it is
void; and if, in such case, the prop
erty of the surety for the stay should
be seized on an execution against him,
trespasser:
a
be
the justice would
Shadbolt v. Bronson, 1 Mich., 85. Not
withstanding
the stay. suit may be
and maintained upon the
commenced
putting
judgment. immediately after
the
time
for
in the stny,,although
which execution is stayed has not ex

pired.

McDonald v. Butler, 3 Mich.,
But a party putting in stay
of execution cannot appeal thereafter
from the judgment:
People v. Judges.
etc., 1 Mich., 134.
A stay of execu
tion cannot be entered after the util
davit for transcript
has been ﬂied;
Hitchcock v. Wayne Circuit Judge, 96
Mich., 297; 55 N. W., 841.
See, Lust
ﬁeld v. Ball, 103 Mich., 17; 61 N. W.,
558.

339.

503

29—C.

L., 5 866.

'

‘l

§ 514

STAY

or

CH.

EXECUTION.

XXVII.

of execution on the judgment if the surety or sureties, or any
of them, object at the time of rendering the judgment, unless
the bail for the stay of execution will undertake specially to
pay the judgment, in case the amount thereof cannot be col
lected of the principal defendant.” 3°

Nor shall any stay of execution be allowed in case of judg
ments rendered for personal services performed by the plain

tiff.“
Form of stay.—“In

all cases where stay of execu
by law, the party entitled thereto shall have
stay of execution, by his surety or sureties becoming such se
curity on the docket of the justice, in substantially the follow
§514.

tion

is allowed

ing form:

32

I, E. . .. F.

., hereby acknowledge myself surety for the
payment to the plaintiif by the defendant of the above judg
ment, with interest and costs thereon, at or before the expira
tion of . . . . months from the commencement of said suit.
Dated the

. .

day of ...., 19..
Witness,

L.

M.

. . .

. .

., Just-ice of the Peace.

And such entry shall have the effect of

and exe
cution may issue thereon in the manner prescribed in _this
chapter, and an action of assumpsit may be brought there
a judgment,

on.”3-3
§515. Recalling execution.—“In all cases where stay of
execution is allowed by law, if execution shall have issued
within the ﬁve days hereinbefore speciﬁed, if the judgment
30—C. L., 5 868.
31—C. L., 5 901, and Grand Rapids
Chair Co. v. Runnells, 77 Mich., 111;
43 N. W., 1006.‘
This section does
32-—C_ L., 5 867.
not require that the security entered
into shall follow precisely the form
given; it will be suﬂicient it it is the
snme in substance, and omits nothing
But
that the statute makes requisite.
the surety must sign the stay in the
of the justice, and he must
presence
attest the execution of it, otherwise
the stay will be void: (‘ox v. Crlppin,

13 Mich.,

502; see, Jerome v. Williams,
Mich., 522, 525, 526: Hollister v.
Glddlngs, 24 Mich., 501.
Where the
surety for the stay does not become
such by signing this undertaking on
it would seem that this
the docket
security must be executed
and ac
knowledged hefore the justice who ren
dered the judgment, and be witnessed
by him:
Cox v. Crippen, 13 Mich.,
13

502.
33-—C.
13

504

1

Mich.,

L.,
508.

5 867:

Cox v. Crippen,

,
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debtor shall, within that time, give security for the stay of
execution as aforesaid, the justice shall make an order recall
ing the execution; and if the same has been levied upon prop
erty, such property shall, upon the production of such order
to the constable, be forthwith released therefrom, and returned
to the person from whom it was taken; and if the judgment
debtor be in custody thereon, the officer in whose custody he
may be, upon the production of such order, shall forthwith
discharge him therefrom.” 34

When execution may

notwithstanding the
stay.-“When any person who has become security for stay
of execution, shall, before the expiration of such stay, remove
out of the county, the justice by whom the judgment was
rendered, or the justice having the right to issue the execution
on the judgment, shall, on demand, and on proof of such re
moval by the oath of the party, or otherwise, issue execution
upon such judgment, against the goods and chattels of the
party against whom the judgment was rendered.” 3°
The removal from the county of the security for stay of exe
cution should be clearly made out by the oath of the party, or
§516.

be issued,

by some other witness.

“when any security for the stay of execution shall
apprehensive that, by delaying the execution until
the full time of such stay, he may be compelled to pay the
judgment, it shall be lawful for him to make and ﬁle aﬁidavit
of that fact before the justice authorized to issue execution;
whereupon the justice shall issue execution against the judg
ment debtor: Provided, That such surety shall not thereby
be discharged from liability, but may be proceeded against
after the expiration of the time of stay, in the same manner
as if execution had not issued as aforesaid.” 3°
Again,

become

To justify the issuing of an execution in such

a case, an
in
surety,
be
made
the
the
must
form
by
prescribed
by
affidavit
the preceding section.
p
34—C. L.. I 869:
Wayne Circuit Judge,
55 N. W., 841.
35—C. L., Q 870.

Hitchcock
v.
Mlch., 207:

D6

36-C.
Lustﬁeld,
136.

505

L.,
116

5 871.

Mlch.,

See,

696;

Sweeney
v.
75 N. W.,

smv or
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Further security for stay.—“If the judgment debtor
shall, in either of the cases mentioned in the two preceding
sections, within ﬁve days after levying such ‘execution, give
further security for the stay of execution during so much
of the ﬁrst stay as remains then unexpired, and shall pay the
costs of the execution issued against him as aforesaid, it shall
be the duty of the justice to take such further security, and
recall the execution; and the person who became security shall
ﬁrst be proceeded against,_1mtil it shall appear by the return of
the constable that he had no goods and chattels on which to
§ 517.

levy or satisfy the judgment, before proceedings shall be had
against the security ﬁrst given.” 3"

Seciuity insuﬁlcient.—“At any time before the stay
§518.
of execution shall expire, if the justice having authority to
issue execution shall become satisﬁed that the security is in
sufficient, it shall be lawful for him to cause written notice
thereof to be given to the defendant; or if he be absent, that
the same be left at his residence, requiring him to give addi
tional security; if such defendant shall not have given. addi
tional security on or by the third day after the giving of such
notice, such fact shall be entered on the docket, and he shall
immediately issue execution against the defendant for the col
lection of the judgment-, if within ﬁve days after the issuing
of such execution, security to the satisfaction of the justice
is given, and the defendant shall pay the costs of the execu
tion issued against him as aforesaid, the execution shall be re
called and stayed until the expiration of the original stay.” -">3
Execution and transcript for beneﬁt of surety.-—

§ 519.

“W'hen any judgment shall have been satisﬁed, by any person
who shall have become surety for the stay of execution there
on, such judgment shall rcmain good and valid in law, for
the use of such security, who, at any time thereafter, may sue
out execution on such judgment, against the goods and chattels
of the defendant, for the use of such security, which shall be
so endorsed by the justice; such security shall also be entitled
to a transcript of such judgment, for his own use, which shall
have the same force and effect as transcripts in other cases.” 3°
31-c.

as-c.

a9—c. L.,

L., § s12.

L.,

5 s14.
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Of executions against joint debtors.—“When a judg
shall
ment
be obtained against joint debtors, upon process
which was not personally served upon all the defendants, exe
cution may be issued in form against all; but the justice shall
§

520.

endorse thereon the names of such of the defendants who did
not appear in the suit, as were not personally served with
process of warrant, summons, or attachment/’4°

“Such execution shall not be served upon the persons of the
defendants whose names are endorsed thereon; nor shall it be
levied upon the sole property of any such defendant, who
neither appeared in the suit nor was personally served with
such process; but it may be collected of the several property
of any defendant who appeared or was served personally with
process, or of the joint or copartnership property of all the de

fendants.” '"

_

If

the process has been served by copy on any who do not
appear, it will be, as regards the execution, as no service.
OF SERVI NG EXECUTIONS.

§521. Duty of oﬂicer on receipt of execution.—On the re
ceipt of an execution by a constable, it is his duty to proceed,
in a reasonable time, to collect the sum thereby directed to be
levied on the goods and chattels of the person against whom
the execution is issued, and if no such goods and chattels can
be found, or not sufficient to satisfy the execution, to take the
defendant, in case the execution so direct, and commit him to
jail.“ It is the duty of the constable to search for property
40—C. L., 5 875.
41—C. L., 5 876.
42—But he can make a levy or take
defendant only within the time
the
limited for the return of the execution:
An oﬂicer can search
C. L., 5 891.
for and seize property on execution
He cannot
only within his county.
perambuiate the state to make levies
or to perform other civil duties as
incident to the collection of executions
running within the county. And sales
of personal property on executions are
to be made only in the proper county
of the oiiicer to whom the writ is di
rected: Alvord v. Lent, 23 Mlch., 373.
An oiiicer serving an execution must

it in such a manner as to do
as little mischiet to the debtor as pos
sibie, and where it is important to
the debtor to have his exemption set
oil’ to him immediately, it is the ofii:
cer's duty to have it done promptly.
To seize and hold the whole of a
debtor's property, so as to preclude
him from engaging in his ordinary
business, or from keeping house, when
the enforcement of the process does
not at all require it, or to seize and
hold a greatly
excessive amount of
property unnecessarily and to the' in
jury of the debtor, cannot be justiﬂed:
Handy v. Clippert, 50 Mlch., 355; 15
N. W., 507.
An oﬂicer is not liable
execute

507
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to satisfy it before he takes the person of the defendant.
His
right to take the body depends upon the contingency of there
If, without searching or in
being no property to be found.

quiring for property, he immediately, upon receiving the exe
cution, arrests the defendant, he does it at his peril; and if it
is shown that the defendant had property in his open and
visible possession, which was subject to the execution, and
might, with reasonable diligence, have been found by the
oﬂicer, he is undoubtedly liable to an action for making the

A constable has in all

arrest.

for property before
and

execution;

if

eases a reasonable time to search

he is b0‘l1I1d to arrest the defendant

he acts

in good faith,

he

in the

will incur no re

sponsibility in omitting to take the body until search can be
made.
There may be cases in which no actual search is neces
sary. Where the defendant in the execution declares he has
no property, he has no right to complain if the constable credits
his assertion and proceeds accordingly.“
_

In such

the officer will be presumed to
have searched for property, and the burden is thrown upon
the defendant in the execution, of showing that he had prop
erty clearly subject to the execution, and that he disclosed the
fact to the constable, who, notwithstanding, refused to take
an action, however,

it.“

“Goods and chattels” mean not only all movable personal
property as contradistinguished from real estate, but includes
demands and choses in action. Choses in action, however, like
promissory notes, bills of exchange, and the like, are not sub
ject to execution.“ “Current gold and silver coin may be
taken in execution, and paid to the creditor as money col
for proceeding in

good faith to serve
an execution after he has been told by
the defendant that an appeal has been
taken where the justice insists that
the appeal has not been perfected. He
un
has a right to rely on his procea
til he is oliicially notiﬁed that it has
Foster v. Wiley, 27
been superseded:
Mich., 245.
4 Wend.,
43—Hoiiister
v. Johnson,
839.

44—Barhydt
People

v.

12 Wend., 145.
Dic.,
“Goods."
Auditors, &c., 5

v. Valk.

45———Burrili‘s

Board

Law
of

Mich., 223-4. But it seems that a lease
or estate in lands for a term of years
is such a chattel interest as may be
levied on and sold on execution the
same as goods and chattels:
Buhl v.
Kenyon, 11 Mich., 249.
The interest
of a lessee in personal property may
be sold on execution, and the purchaser
is entitled to the beneficial use of it
during the term:
Van Antwerp
v.
Newman, 2 Cow., 543.
And the inter
est of the lessor may be sold subject
to the right of the lessee:
See, Good
right v. Forrester, 8 East, 567.
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lected, and shall not be exposed to sale thereon.” 4° “Any bills
or other evidence of debt, issued by any moneyed corporation,
and circulated as money, may be taken in execution and paid
to the creditor at their par value as money collected, if he will
accept them, otherwise they shall be sold as other chattels.”‘"

Levy on mortgaged property.—“When goods or
§ 522.
chattels shall be pledged by way of mortgage or otherwise,
for the payment of money, or the performance of any contract
or agreement, such goods or chattels may be levied upon and
sold on execution against the person making such pledge, sub
ject to the lien of the mortgage or pledge existing thereon;
and the purchaser at such sale shall be entitled to pay to the
person holding such mortgage or pledge the amount actually
due thereon, or otherwise perform the terms and conditions
of the pledge, at any time before the actual foreclosure of such
mortgage or pledge, and on such payments or performance, or
a full tender thereof, shall thereupon acquire all the right, in
terest and property of which the defendant in execution would
have had in such goods or chattels if such mortgage or pledge
had not been made.”

48

46—C. L., § 10316.
Black v. Ward,
47—(?. L., § 10317.
27 Mich., 191.
See, Smith v.
48—C. L., 1 10318.
Menominee Cir. Judge, 53 Mich., 560;
57
19 N. W., 184; hi-ltzer v. Sweet,
.\iich., 620; 24 N. W., 764; Williams
v. Raper, ,6? Mich., 430; 34 N. W.,
Formerly
it was held in this
S90.
state that a chattel mortgage conveyed
the whole legal title of the property to
and that
the mortgagee conditionally,
upon breach of condition the title of
absolute; and
the mortgagee became
that having the general title, he was
entitled to the immediate possession
oi’ the property to hold until condition
broken, unless it was otherwise stip
ulated in the mortgage. And that an
oiﬂcer could not levy upon u mort
property whether in the pos
gaged
session of the mortgagor or mortgagee,
even if the mortgage was not due, un
less the mortgage contained an express
permitting
mortgagee
the
stipulation
a
deﬁnite
to retain possession for
period, nor then if that period had
elapsed: Tannahiii v. Tuttie, 3 Mich.,

10-1; Eggieston v. Mundy, 4 Mich., 295;
Bacon v. Kimmel, 14 Mich., 201.
But it is now held that a ehattle
mortgage is a lien and security merely;
and not a sale or trnnsfer of the title
People v. Bristol. 35
to the property:
Mich., 28, 33; Grove v. Wise, 39 Mich.,
161; Brink v. Freeof, 40 Mich., 613;
linynes
Leppig, 40 Mich., 606.
v.
And a levy of execution upon the mort
gaged property is now expressly
au
L.,
thorized
by
C.
10318,
and
5
such levy may be made at any time be
fore foreclosure of the mortgage: Nei
son v. Ferris, 30 Mich., 497; Cary v.
Hewitt, 26 Mich., 228.
And the right
continues until redemption is cut off
by the foreclosure:
Haynes v. Leppig,
40 Mich., 605.
It is only the right
of redemption that can be taken on the
Bayne v.
execution:
Patterson, 40
Mich., 659.
But this leviable right
pertains to the whole property.land
is
apportionabie:
not
Worthington
v.
iinnna, 23 Mich., 534.
Upon a levy
of execution the oﬂicer has the right
to take possession of the goods
and
chattels from the mortgagor, and de.
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A

mortgage of goods which are not in existence, or which do
not belong to the grantor at the time of executing the mort
gage, is void,‘ unless the grantor ratify the grant by some new
tain them in safe and convenient cus
tody, as against the mortgagee for the
time prescribed by law fol‘ bringing
Cary v.
them to sale on the execution:
The law aims
Hewitt, 26 Mich., 228.
as far as practicable, the
to secure,
of the debtor's property
application
to both demands, the mortgage and the
Wil
levy, upon principles of justice:
son v. Montague, 57 Mich., 638; 24
N. W., 851; see, Smith v. Menominee
Circuit Judge, 53 Mich., 563; 19 N.
W. 184. See, further also, as to levies,
and sale of mortgaged chattels: V\’ilson
v. Montague, 57 Mich., 638; 24 N. W.,
851; Walker v. White, 60 Mich., 428;
27 N. W., 554; Merrill v. Denton, 73
Mich., 628; 41 N. W., 823; Hyde v.
Shank, 77 Mich., 517; 43 N. W., 890;
Bosenileld v. Case, 87 Mich., 295; 49
N. W., 630; Anderon v. Cook, 100
If the
Mich., 621; 59 N. W., 423.
validity of the mortgage is denied by
the execution creditor the lcvy need not
be made subject to the mortgage: Wil
liams v. Raper, 67 Mich., 427; 34 N.
Replevln lies at once and
W., 890.
mortgagee
the
by
demand
without
against the oﬂicer levying in deﬁance
Merrill v. Denton,
of the mortgage:
73 Mich., 628; 41 N. W., 823.
In case of a pledge of property, a
property in the
levy on the pledged
hands of the pledgee after the debt
and before foreclosure,
due
became
would be proper under this section. as
delivery and possession of the prop
erty always accompany a pledge. By
a pledge, says Judge Cowen, the special
to
proper-ty.iI1 the goods only passes
property re
the pledgee, the general
maining in the pledgor: 1 Cow. Treat,
If the mortgagee sell part
2 ed., 302.
of the property by virtue of the power
for sufficient to pay
in the mortgage,
debt, ‘with interest and
the mortgage
all his right to the residue
expenses.
of the property is extinguished: Ihid.,
Commencing an attachment suit
305.
mortgage, by
for a debt secured-by
does
seizure of mortgaged property,
but is a
not discharge the mortgage,
Thurber v. Jew
waiver of forfeiture:
ett, 2 Mich.. 295, 305: see, Tannahlll
The mort
104.
3 Mich.,
v. Tuttle,

gagor of a chattel mortgage having
upon the day the mortgage debt be
come due, tendered
the amount to the
mortgagee,
is entitied
to the posses
sion of the property mortgaged: Ful
ler v. Parrish, 3 Mich., 211; see, Mey
nahan v. Moore, 5) Mich., 9; Eslow v.
Mitchell, 26 Mich., 500.
The statute authorizing a levy upon
the interest of the general owner of
personal property
incumbered by se
curlry allows the purchaser to acquire
the mortgagor‘s interest, only on pay
ing the amount due or performing
the conditions.
The rights of mort
only be divested by the
gagees
can
payment or tender of payment of their
Where a levy is made on
whole debt.
personal property covered by a chat
tel mortgage, the statute does not per
mit the officer to sell it in parcels. It
only allows the sale to be made sub
ject to the lien of the mortgage or
pledge existing thereon, and it is only
on payment or tender of payment or
performance, that the purchaser obtains
any rights whaiever against the mort
gagee; neither the oﬂicer nor
pur
chaser has any right to dispose of any
single article or part of the mortgaged
property hy itself, or in advance of
such payment.
The right lawfully sold
by the oiiiecr, is the right of redemp
Therefore, where, under a levy
tlon.
on a stock of goods subject to mort
gage, the oiiicer sold the goods in par
cels to different persons,
he became a
trespasser, and the sale was held to
be an unlawful
conversion, and that
the mortgagees
were not bound to fol
low the property, but might hold the
oiiicer in damages
for the injury to
Worthington v. Hanna,
their security:
23 Mich., 530.
It may be necessary.
and it is not illegal in levying on
mortgaged chattels to take possession
of distinct articles separately, hut a
levy on a part only is incomplete,
and would not justify a sale of the dis
separately:
tinct article
Iiarvey v.
McAdam, 32 Mich., 477.
In levying
upon mortgaged property it is the duty
of the oﬂlcer to levy on all the prop
erty covered by the mortgage and that
can be found within his jurisdiction,
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act done by him with that view, after he has acquired the
property in them.”
A pledge is deﬁned to be a bailment of personal property, as
a security for a debt or engagement. Whether the debt be due
presently or upon time, the rights of the parties to the pledge
are the same. The pledgee, on non-payment of the debt, may
either ﬁle a bill in chancery for a foreclosure and proceed to a
and to sell it in one lot or parcel
subject to the mortgage; and after
levying upon a part of the property a
reasonable time must be given him
to ﬂnd and levy upon the rest of it:
46 Mich.,
19: 8
v. Talbot,
Baldwin
N. W., 565; Laing v. Perrott, 48 1\1ich.,
298; 12 N. W., 192; Ganong v. Green,
A sale
71 -Mich., 7: 38 N. W., 661.
of chattels given under a prior mort
gage is not a conversion as against
mortgagee: Grimes v.
the subsequent
Rose, 24 Mich., 416.
has
who
creditor
execution
An
levied upon property subject to a prior
mortgage, has the right to redeem
therefrom as soon as he acquires a
lien by the levy of his execution, and
is not required to wait until he has
purchased the property on execution
sale; and upon redeeming, he has the
right to be subroguted to the rights of
and is entitled to de
the mortgagee,
mand and receive an assignment of
Wesson,
Lucking
v.
the mortgage:
25 Mich., 443. ,
The right of an oﬂleer acquired by
a levy on mortgaged property is not
lost by delay in advertising the sale
of the property. if requested to do so
by the mortgagee who intends to re
plevy it: Baldwin v. Talbot, 46 Mich.,
19: 8 N. W., 565.
But a mortgagee of chattels may
maintain
trover against any person
interfering
wrongfully
with his right
mortgaged
to the possession of the
property, even before condition broken:
Grove v. Wise, 39 Mich., 161.
The assignee of a chattel mortgage
holds the same interest and has the
same rights in the mortgaged property,
and in case of a levy thereon is en
titled to the same protection as the
McLaughlin v. Smith,. 45
mortgagee:
Mich., 277; 7 N. W.. 908: Mayer V.
Souiier, 48 Mich., 411: 12 N. W., 632.
1-—-Jones
v. Richardson,
10 Metc.,

481; see, Moody v. Wright, 13 Metc.,
29; Barnard v. Eaton, 2 Cush., 303;
Codman v. Freeman, 3 Cush., 309:
Rice v. Stone, 1 Allen, 569; Barnard v.
Eaton, 2 Cush., 294; Chesley v. Jos
selyn, 7 Gray, 490; and see, Grimes
v. Rose, 24 Mich., 416.
But where a
merchant mortgages his stock of goods,
and expressly provides in the mort
gage that it shall cover not only the
goods then in stock, but also all future
purchases and additions to the stock.
the mortgage will, as between
mort
gagor and mortgagee,
be a lien upon
both the goods on hand when
the
mortgage was given, and also upon
such goods as shall thereafter be added
to the stock;
and a purchaser from
the mortgagor of the stock and addi
tions thereto, with knowledge of the
mortgage and its provisions, will take
the same subject to the lien of the
mortgage upon the whole, additions
and ail:
American Cigar Co. v. Fo
ter, 36 Mich., 368; Robson v. M. C. R.
Co., 37 Mich., 70; People v. Bristol.
28; Cadwell v. Pray, 41
35 Mich.,
Mich., 307; 2 N. W., 52. But to sub
ject _after acquired property to the
lien of a chattel mortgage it must
descriptive
words.
come
within
its
Thus, where it was provided in the
mortgage that it should cover, “lgiso
all the stock, goods, wares and mer
chandise that the said parties of the
ﬁrst part may add to or get /or use
in said business," ete., it was held
that the words “add to" and “get for
purchased
use’ would not include good
or bargained for, to be used in the
business, but which never came into
the actual possession of the mortgagor,
and were therefor never put Into the
stock of mortgaged goods:
Curtis v.
Wilcox, 49 Mich., 425; 13 N. W., 803.
2—Lunn v. Thornton, 1 M. G. &
S.,
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without judicial process, upon giv
ing reasonable notice to the pledgor to redeem, and of the in
tended sale. And if the pledgor cannot be found and notice
cannot be given to him, judicial proceedings to authorize a sale
.

sale, or he may sell

must be resorted to.
The constable may take actual possession of the goods
pledged, and hold the same until he sells, because the goods
must be present at the sale, and within view of those attend

ing it.

But after the sale the pledgee is entitled to the pos
session of the goods until the purchaser redcems them.3
Levy on partnership property.--On an execution
against one of several partners, the constable may take the
goods of the partnership in execution, and sell the individual
share or interest of the defendant, and in so doing he may take
possession, remove and deliver the entire property taken to
§ 523.

The purchaser is, by the
the purchaser under the execution.‘
in
the goods of the partner against
sale, entitled to the interest
whom the execution was issued, encumbered with the joint
debts of the partnership, and subject to account for the full
value in favor of the partners, or through them to creditors.“
Although the constable may seize the whole, he can sell only
the interest of him against whom the judgment and cexcution
was, without subjecting himself to an action of trover by the
other partners, in which they would recover the value of their
individual shares in the property sold.“ The same consequence
illll, articles of the partnerhlp stock only.
6
v. Ellsworth,
3—Bakewell
484; Stiet v. Hart, 1 Comst., 20. But
has
when the object of the pledge
ceases to
been performed the pledge
be operative, and the whole beneﬁcial
be
interest in the property pledged,
absolute in the true owner of
comes
Ward v.
the equity of redemption:
Ward, 37 Mich., 256.
4—I’hiiiips v. Cook, 24 Wend., 389:
Scrugham v. Carter, 12 Wend., 131;
Upon
\Vaddcll v. Cook, 2 Hill, 47.
such a sale the purchaser becomes a
tenant in common with the other part
ners: Ibld.
5—Walsh v. Adams, 3 Denio, 125:
Phillips v. Cook, 24 Wend., 389.
Hill, 47:
v. Cook, 2
6—Waddeil
Walsh v. Adams, 3 Denlo, 125; Bates
An execution
v. James, 3 Duer, 45.
against only one of the partners of
a ﬁrm cannot be levied upon speciﬁc

The levy in such case must be upon
the partner's interest in the whole
stock, for the only individual interest
he has is his share in what
shall
remain after the partnership
debts
are paid and the accounts between the
partners
are adjusted:
Slrrlne
v.
Briggs,
Mich., -143-5;
31
see,
and
Haynes v. Knowles, 36
Mich.,
407.
The interest of a partner in partner
ship property is not an interest in
speciﬁc articles belonging to the ﬁrm.
but only an interest in the surplus
that shall remain after the debts of
the ﬁrm are paid.
His share is not
separable from the share of his co
partner, tor he has no separate prop
erty in the assets oi’ the ﬁrm.
Ills
share is also subject to the ﬁnal ad
justment of accounts between the part
ners themselves.
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would follow in any case where the defendant had a right to a
portion only of the property levied on, and the officer should
It is, therefore, advisable, in all cases,
sell the whole property.
to. sell only the interest of the defendant.
§524. Levy on growing crops.—Corn or other crops, grow
ing or sown on the ground, which go to the executor, may be
sold upon the execution; but clover or grass cannot. Any prod
uct of the soil, raised annually by labor and cultivation, belongs
As the trees
to the executor, and may be taken ‘in execution.’
belong to the heir, so does the fruit which they bear, not gath
ered, as apples, pears, etc., and it is not liable to execution.5
Nor can the defendant in the execution authorize the levying
of an execution upon trees, grass or fruit growing upon his
land, before severance; and a levy upon and sale of them,
upon their being turned out by the defendant, would be void.“

If

any levy of an execution can be
upon a partner's interest in the
property it must 'be so
partnership
made and enforced as to protect the
One man's interest
rights of others.
must not be sacriﬁced because another
who is associated with him in busi
Speciﬁc
ness happens to be in debt.
articles must not be taken on the ex
the speciilc chattels
ecution because
are owned by the firm and not by
The utmost
either of the partners.
extent of the oi'ﬁcer's right if he can
levy at all. must be to seize the in
terest of the partner, whoever it may
partnership
be,
subject to all
the
debts and to the ﬁnal accounting. Each
partner has an entire as well as a
joint interest in the whole of the joint
A levy, then, to affect the
property.
interest of a partner, cannot touch a
portion of the goods, nor the
speciﬁc
whole, because the other partner has
an interest and property
in every
part, as well as the whole, coupled
with a right resting in contract to use
them
for the purpose for which the
partnership was instituted.
One part
ner is, therefore, entitled to bring re
plevin for the whole property if he is
deprived of the possession of it by a
seizure on execution for the individual
debt of another partner.
Hutchinson
v. Dubois, 45 l\iich.. 143; 7 N. W., 714.
Whether in case of the levy of an
execution on a partner's undivided in
terest in partnership assets, an ac
made

33

counting should not be had before sale,
or whether on the other hand the of
ﬂcer might at once proceed to sell that
which he has levied upon, namely, the
undivided, unsettled and undetermined
judgment
interest
of
the
debtor:
Ouacre;
Dubois,
Hutchinson
v.
45
Mich., 146; 7 N. W., 714.
An oﬂicer making a levy, is as much
bound to respect and set out exemp
tions from execution where the prop
erty is that of n partnership, as in
other cases:
Waite v. Mathews, 50
Mich., 392; 15 N. W., 524; see. post,
note 22, 5 526.
v. Dwight,
7 Mass,
7—Penhailow
34; Evan v. Roberts, 5 B. & C., 829.
It is competent for an oﬁlcer who has
levied on a growing crop after the
land has been conveyed by the execu
tion debtor, to show in defense to an
action of replevin brought against him
by the grantee of the land to recover
crop, that the conveyance
the
was
fraudulent
and void as against the
creditor in his execution, and he is
not required ﬁrst to have the convey
ance set aside in a direct proceeding
for that purpose: Pierce v. Hill, 3-5
Mich., 194.
8—Bank, &c., v.
Crary, 1 Barb.,
122-3; Evans v.
542; 2 Biia. Com.,
Roberts. 5 B. & C., 829; Smith v.
Jenks, 1 Denio, 580.
9-Bank of Lansingburg v. Crary,
1 Barb., 542.
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If, however, the defendant be not the owner, but the tenant
of the land, grass and fruit may be taken in execution."

a

a

“When
levy shall be made upon grain while growing, or on
any unharvested crops, by virtue of any execution, the officer
making such levy shall ﬁle notice of said levy in the office of
the township clerk of the township, or city clerk of the city, or
city recorder of cities having no officer known as city clerk,
where such grain or crops are at the time of making such levy;
a

is

and such clerk or recorder shall ﬁle said notice in his office, in
chattel
the same manner as he
required by law to ﬁle
mortgage; and such notice shall be constructive evidence to
all persons of the interest of the plaintiff in the execution, and

a

if

a

shall be entitled to the same fees therefor, to be paid by plain
tiff in the execution, and shall be collected as costs in the case,
and no sale of said crops or grain shall be made until the
same shall be ripe or fit to be harvested, and any levy thereon
circuit court, or by
by virtue of an execution issued from
justice of "the peace, shall be continued beyond the return day
thereof,
necessary, and remain in life, and the execution
thereof may be completed at any time within thirty days after
such grain or other unharvested crops shall be ripe or ﬁt to be

harvested.”

11

it,

a

§

Levy on ﬁxtures.—Fixtures annexed to the freehold
cannot be taken, for they are not goods and chattels." There
fore, upon an execution against the owner of the land, ﬁxtures
which would go to the heir, and not
put up in house upon
525.

11——C.

L.,

v. Jenks,
§

10—Smith

1

to the executor, cannot be taken by the constable; but ﬁxtures
which may be removed by the tenant may be seized and sold on
10321:

Denio, 580.
see,

King

lent

v.

a

7

As a general
Moore, 10 Mlch., 538.
rule growing crops are a part of the
realty, but for the purpose of levy
and sale upon execution, the statute
Preston
treats them as personalty:
N. W., 819.
v. Ryan, 45 Mlch., 530;
to
Where lands have been conveyed
defraud creditors, while a crop was
growing, the crop itself may be levied
cred
upon and sold on execution by
itor, without taking any proceedings
to have the conveyance declared fraud
oulent: Pierce v. Hill, 35 Mlch., 194.
And the oﬂicer may show the fraudu

character of the conveyance in
of his levy: Ibid.
An oﬂicer
authority for threshing wheat
upon in the mow, be
he has levied
fore selling lt: Stllson v. Gibbs, 40
Mlch., 42.
Where an execution is lev
ied on growing crops the fact that the
execution is ﬂied with the justice after
being indorsed with the levy and a
second
issued,
execution
will not
operate to defeat the levy:
Friyer
v. McNaughton, 110 Mlch., 22; 67 N.
W., 978.
engine on brick
12—An
wail
in
building is not personalty:
People v.
Jones, 120 Mich,, 283; 79 N. W., 177.
defense
has no
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Property ﬁxed to demised prem
ises, by the tenant, for manufacturing purposes, is personal
So, copper stills, kettles, steam tubs, etc., created
property."
by a tenant for the purpose of carrying on the business of dis
tilling, though ﬁxed to the premises."
So, a cider mill and
press erected by a tenant at his own.expense, and for his own
A building
use, in making cider on the demised premises."

an execution against him.13

erected by one person on the land of. another, under an agree
ment or understanding that it may be removed, is personal

property."
fol
§526. What property exempt from execution.-“The
lowing property is exempt from levy and sale under any execu
tion, or upon any other ﬁnal process of a court : 18
see,
Sheriff,
180:
13—Watson's
\\‘nlker v. Sherman, 20 Wend., 639.
A bar, bar ﬁxtures, cupboard, bowling
alley, ways and racks, attached by a
tenant to a building occupied by him
as a saloon under a lease, have been
held to be permanent ﬁxtures, and so
annexed
to the freehold as to belong
to it, and become the property of the
landlord, and not removable by the
tenant, or one to whom he has sold
them as personal property; hence they
could not be taken on execution against
O'Brien v. Kusterer, 27
the tenant:
Mich., 289;
Adams v. Lee, 31 Mich.,
440.

14—Raymond v. White, 7 Cow., 319.
Adams v. Wilson, 31 Mich., 440;
150;
30 Mich.,
Kerr v. Kingshury,
603,‘
40 Mich.,
Wheeler v. Bcdcll,
Stokoe
v. Upton, Ibld., 581; Bewlck
v. Fletcher, 41 Mich., 625: 3 N. W.,
162; Morrison v. Berry, 42 Mich., 389,
397; 4 N. W., 731; Crlppen v. Morri
23; Jones v. Detroit
son, 13 Mich.,
Chair Co., 38 Mich., 92.
See,

15—Reynolds

v. Shuicr,

16—Holmes v. Tremper,
29; Walker v. Sherman,
638,

5 Cow., 323.
20
20

J'ohns.,
Wend.,

639.

17-—Smith v. Benson, 1 Hill, 175;
Ashmun v. Williams, 8 Pick., 402.
18—C. L., 5 10322.
Smith v. Smith,
Mich., 539: 18 N. W., 347; Char
pentier v. Bresnahan, 62 Mich., 360:
28 N. W., 916:'Wood v. Bresnahan,
The
63 Mich., 614; 30 N. W., 206.
52

object of this statute is beneﬁcial, and
should as far as practicable be con
strucd beneﬁcially and liberally for the
debtor: Alvord v. Lent, 23 Mich., 371;
Stewart v. Welton, 32 Mich., 56. 60;
Wilson v. Bartholomew, 45 Mich., 41;
7 N. W., 227.
And the beneficial pur
pose should not be frittcred
away by
constructions
destroy
which
would
their value:
Rosenthal v. Scott, 41
Mich., 633: 2 N. W., 909; Skinner V.
Shannon, 44 Mich., 87: 6 N. W., 108;
Hutchinson
v. Whltmore,
Mich.,
00
263; 51 N. W., 451.
If the property
is exempt the simple fact of offering
it for sale does not change it or ren
der it the less ext-mpt: O'Donnell v.
Scgar, 25 Mich., 373.
And the owncr
may keep it, and use it, or sell it, as
his necessities may require without ob
jection from creditors:
Rosenthal v.
Scott, 41 Mich., 633: 2 N. W., 909.
If
it consists of the $250 selected from
a stock of goods after failure or sus
pension oi’ business he may hold it for
such reasonable time as circumstances
require before
starting again, or he
may sell it or oﬂer it for sale at once:
Il»Id.,- Harris 'v. Haynes, 30 Mich., 140.
Where the exemption depends upon the
uses to which the property is devoted,
it is not necessary that it should be
in use all the time:
O'Donnell v. Se
gar, 25 Mich., 378.
Nor will a party
he deprived of his exemptions by dis
posing of all his property, except that
which is exempt.
He may change his
occupation to one allowing greater ex
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First, All spinning wheels, weaving looms with the appara
tus, and stoves put up and kept for use in any dwelling house;
Second, A seat, pew, or slip, occupied by such person or
family, in any house or place of public worship;
Third, All cemeteries, tombs, and rights of burial, while in
use as repositories

Fourth,

All

of the dead;

arms and accoutrements required by law to be
all wearing apparel of every person or

kept by any person;

family

;

1°

Fifth, The library and school books of every individual and
emptions, and sell property not exempt
in exempt
and place the proceeds
subjecting h imselt
property, without
to the charge oi’ fraud: Ibld.
Creditors have no right as against
And it is of no
exempt property.
concern to them as to what disposition
the debtor may make of it. The fact
that it may be covered by a void or
trnudulent chattel mortgage does not
Waite
v.
destroy the exemption:
Mathews, 50 .\lich., 392; 15 N. W.,
524.
A debtor may dispose of his
and
exempt property as he pleases,
such disposal cannot subject it to ex
ecution or attect the exemption: Buck
ley v. \\'heelcr, 52 Mich., 1: 17 N. W.,
216; Anderson v. Odell, 51 Mich., 492;
v. Bresna
16 N. W., 870; Freehiing
han, 61 Mich., 541; 28 N. W., 531;
06 Mich., 683;
Fischer v. McIntyre,
33 N. W., 762.
The exemption continues after the
suspension of the business, in the car
rying on ot which the property was
used, and while removing to anbther
locality with intention of renewing the
Harris v. Haynes, 80
same business:
Mich., 140: O'Donnell v.
Segar,
25
Mich., 378.
But whether the rule
would be the same while removing to
another state, Quarrc:
Ibid.
It. how
ever, the owner has lost his residence
in this state by changing it to another
betore levy made, he will have lost
the exemption as to property remain
ing in this state after the change, as
the statute was intended only for resi
Mcliugh v. Curtis, 48 Mich.,
dents:
262; 12 N. W., 163.
Property exempt
from execution cannot be reached by
garnishee process:
Wilson
v.
Bar
tholomew, 45 Mich., 43; 7 N. W., 227.

The purchaser of exempt property ob
tains a title which overrides any levy
thereto, and also any prior
subsequent
levy, unless it be on a claim for un
paid
purchase
money:
Buckley
v.
Wheeler, 52 Mich., 1: 17 N. W., 218.
The law gives the wife a remedy to
protect exempt property only when the
husband falls to assert the
right:
Harley v. Procunier, 115 Mich., 53; 72
N. W., 1009.
One partner may exe
cute a chattel mortgage on partnership
property in the ﬁrm name and it will
cover
the property against
the ex
emptions of individual
parties:
Ro
bards v. Waterman, 96 Mich., 235: 55
N. W., 662.
The husband may deal
with the property exempt under sub
division eight as he pleases
without
the assent or the wife:
Betz v. Bren
ner,
106 l\iich., 89; 63 N. W., 970;
Miller v. Miller, 97 Mich., 153; 56 N.
W., 348; Cullen v. llarrls, 111 Mich.,
20; 69 N. W., 78.
So with sewing
machines exempt under C. L., Q 10359:
Singer Mfg. Co. v. Culiaton, 90 Mich.,
639;
W.,
51
N.
687.
A pimm
is not household goods, furniture
or
utensils within the statute:
Kehi v.
Dunn. 102 Mich., 582; 61 N. W., 71,
An unbroken two-year-old colt is not
exempt where owner has a team be
Hogan v. Neumelstel‘, 117 Mich.,
side:
498; 76 N. W.. 65. Lands used as a
cemetery are within the exemption law
though owned by a private corpora.
tion: Avery v. Forest Lawn Cem. Co.,
127 Mich., 125: 86 N. W., 538.
Sec,
C.

L.,

5 10324.

19—The exemption of all wearing
apparel is absolute; there seems to be
no limit to the amount:
Elliott v.
Whitmore, 5 Mich., 536.
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and ﬁfty dollars,

and all

Sixth, To each householder, ten sheep, with their ﬂeeces, and
the yarn or cloth manufactured from the same; two cows, ﬁve
swine, and provisions and fuel for the comfortable subsistence
of such householder or family for six months; 2°

:

a

517

a

a

a

a

a

Hall v. Penney, 11 Wend., 44. Swine
exempt when alive, are protected from
execution when killed for the use of
the family: Gibson v. Jenny, 15 Mass.,
205.
The exemption of provisions for
family use for six months would pro
tect potatoes planted for that purpose
while growing and before they are
dug, the same as when taken out of
the ground and stored:
Carpenter v.
Herrlngton,
25 Wend., 370.
But on
this point, where an exemption was
claimed for corn and potatoes which
had just appeared above the ground
after planting, the supreme
court of
King
this state were equally divided:
v. Moore, 10 Mich., 538.
The exemp
tion of six months‘ provisions for a
householder and his family is for the
beneﬁt
of those of his children who
are over age as well as those who are
under, if they reside with their father
and have no home elsewhere: Stilson
v. Gibbs, 53 Mich., 280; 18 N. W., 815.
The right to determine which two of
several cows belonging to a married
man shall be exempt
rests with the
husband and is not subject to the
consent of the wife: Harley v. Pro
cunier, 115 Mich., 53: 72 N. W., 1099.
l21—A clock would come within the
description of household furniture
Wil
Denio, 466.
A boarding
son v. Ellis,
house keeper who is
householder is
entitled to the same exemptions as any
householder.
And
other
household
purchased for the purpose
furniture
of keeping a boarding house, will be
exempt
to the amount of $250. even
against
judgment for the purchase
price: Vandcrhorst v. Bacon, RR Mich.,
699; see, Wood v. Bresnahan, 63 Mich.,
614; 30 N. W., 206.
1

20-—The word “householder" means
head, master, or person who has
the charge of and provides for a fam
ily, and does not apply to the sub
or inmates of the
ordinate members
household: Browne v. Witt, 19 Wend.,
475, 476.
It is not necessary,.how
ever,
that the head of the family
should be with it, for when he had
left the state, leaving his wife and
children living together, it was held
house
that he was, notwithstanding
v,
Murray,
holder:
Woodward
18
Johns., 400.
In the same case it was
that the exemption continued,
decided
although the family
were removing
"To say
from one place to another.
that a family, while in the act of re
moval, and on the highway, may be
deprived of their bed and their cow,
they (lid not,
on execution, because
dwelling house,
for a time. inhabit
would be a perversion of the statute.
So long as they remain together, as
family, without being broken up and
incorporated into other families, the
privilege remains."
A person having
and providing for
household is a.
“househoider,"
and the character is
temporary ceasing of
not lost by
housekeeping:
Griﬂin v. Southerland,
14 Barb., 456: see, O'Donnell v. Segar,
And where a widow
25 Mich., 367.
lives with her infant children, and
provides for them,
is a house
she
holder, and a cow kept and used by
her for the support of her family, is
exempt to her as a householder: Brig
Barb., 596.
The
ham
v. Bush,
33
fleeces, or the yarn or cloth manufac
tured from the ﬂeece of ten Rh8l‘p, are
from execution While in the
exempted
hands of a householder. whether he
be or be not the owner of the sheep:
the

a

ﬁfty dollars

;21

To each householder, all household goods, fur
Seventh.
niture and utensils, not exceeding in value two hundred and
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The tools, implements, materials, stock, apparatus,
team, vehicle, horses, harness or other things to enable any
person to carry on the profession, trade, occupation or busi
ness in which he is wholly or principally engaged, not exceed

ing in value two hundred and ﬁfty dollars;”22
“The word team, in this subdivision, shall be construed to
mean either one yoke of oxen, or a horse, or a pair of horses,
as the case may be.”23 But, “The property exempted in the
subdivision, of which this act is amendatory, shall not be ex
empt from any execution issued upon a judgment rendered for
the purchase money for the same property, and any sale of
such property after the commencement of a suit to recover the
purchase price thereof, and the ﬁling of the notice hereinafter
required, shall be null and void as against such an execution:
Provided, The plaintiﬁ in any suit shall ﬁle or cause to be ﬁled
with the clerk of the city, village, or township in which the
owner of such property resides, a notice in which he shall state
the time when such suit was commenced, the amount claimed
to be due, that the suit is brought to recover the purchase
money for the property, a description of the property sought
to be reached, and the name of the defendant.
At the time of
ﬁling
notice
the
the
party
such
ﬁling
same shall pay to the
clerk the sum of twenty-ﬁve cents, and said clerk shall endorse
upon such notice the date of ﬁling the same, and make the
same record as in case of chattel mortgages.”24
22-—A married woman who supports
her family or contributes thereto by the
employment of a team, has the same
right to claim it as exempt from ex
ecution that a man would under like
Mciiugh v. Curtis, 48
circumstances:
Mlch., 262: 12 N. W., 163.
Each
member of a tlrm against which execu
tion is levied, may claim for himself
the amount of property exempted'by
And it two partners select the
law.
same piece of poperty, the oﬂicer may,
as to that property, select for them:
Skinner v. Shannon, 44 Mlch., 86; 6
N. W., 108.
A carpenter may hold lumber exempt,
although he may intend to use it in
the building of 11 house for himself:
Hutchinson v. Roe, 44 Mlch., 389; 6
And n farmer may claim
N. W., 870.
seed wheat under exemption, as prop

erty used in his business:
Stiison v.
Gibbs, 46 Mlch., 216; 9 N. W1, 254.
Pool tables are not exempt as prop
erty pertaining to
the business of
saloon keeping: Goozen v_ Phillips, 49
Mlch., 7; 12 N. W., 889.
23-—C. L., 5 10323.
See, Ostrander
v. Packer, 35 Mlch., 430.
2-i——C. L.. § 10324. as amended
by
Laws of 1883, Act 159, p. 214.
But
the purchaser of n note given for the
purchase price of the property is not
entitled to claim that as to his judg
note,
ment on such
the property,
though otherwise exempt, is liable to
execution, by virtue of the exception
in favor of purchase price claims:
Shepard v. Cross. 33 Mlch., 96.
The
term
“mechanical tools," used in the
foregoing 8th subdivision, includes a
dentist's tools and instruments,
and
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Ninth. “A suﬂicient quantity of hay, grain, feed and roots,
whether growing or otherwise, for properly keeping for six
months the animals in the several subdivisions of this section
Maxon v. Perrot, 17
them:
Mich., 332.
Where an exemption is
claimed of articles used by a debtor in
carrying on his occupation or busi
ness,
it is not essential that they
should be absolutely necessary; if they
are reasonably adapted to aid him,
and are actually used by him in such
business,
it is suiilcient.
Nor is it
necessary
that the debtor should have
requiring all,
one engrossing pursuit
or most, of his time.
If his entire
business occupies only a portion of his
time,
still he is entitled to the,ex
emption.
It the debtor carries on
several kinds oi’ business,
and the
articles are suitable for and used in
carrying on only one of those kinds
can
be
of business,
the exemption
for that business in
claimed only
which he is principally engaged.
But
it he pursues two separate kinds of
business,
and the articles claimed as
him to
are used to enable
exempt
carry on both, that would furnish a
for the exemp
much stronger reason
And it has been held that a
tion.
horse and wagon used by the debtor
in making collection and closing up a
and also in cultivat
former business,
ing a small piece tit land, may be
claimed as exempt for these purposes:
Kenyon v. Baker, 16 Mich., 373; see,
Morrlll v. Seymour, 3 Mich., 64. In
determining
which is the principal
business when'a party is engaged in
two or more occupations, regard is not
to be had as to which is the most
proﬁtable or productive; but that on
which the party chieﬂy relies for a
the
livelihood. and which engrosses
most or his time and attention during
the course of the year, is to be deemed
Smalley v.
business:
his principal
Marten, S Mich., 520; see, Worman v.
A person en
Glddey, 30 Mich., 151.
titled to a team to carry on his busi
ness,
hasia right to select instead
thereof, any other property to the
amount of $250. needed in his business,
though without a team he might be
obliged to change the mode of conduct
ing that business: Wyckoﬂ v. Wyllis,
And to secure the ex
8 Mich., 48.
exempts

emption it is not required that the
articles
should be absolutely neces
sary to carry on the business:
Stew
art v. Welton, 32 Mich., 56. it is in
cumbent
on a party in replevin who
seeks to recover
a yoke of oxen as
exempt from execution,
under C. L., 5
10322, to show: ist, that he owned or
was entitled to the possession
of the
oxen; 2d, that he was engaged
in
some kind of business or employment
which required the use of a team, or
yoke oi’ oxen; and 3d, that he had no
other team, or none which together
with this would exceed $250 in value,
or it they did that he had taken the
proper course to seieot these oxen, or
that he had been wrongfully prevented
from making such selection under C.
L., §§ 10325, 10326.
The mere tact
that 11 man oﬂers exempt property for
sale, will not deprive him of the ex
emption; but if he buys it and holds
it rather for sale orspeculation than
for the particular use which exempts
it, and it is not in fact needed or kept
for such use, it will not be exempt.
In replevin for a team claimed as
exempt from execution, the question of
the occupation of the piaintlif relates
only to the time of and previous to
the taking complained oi’, and his occu
patlon at any subsequent time is imma
teriai.
It is not fraudulent for a man
to sell property not exempt for the
purpose of, and actually investing the
in property which is exempt
proceeds
under the statute.
Such a transac
tion would not deprive him of the ex
emption in the newly acquired prop
erty so long as his occupation is such
as the statute requires
in order to
give the exemption,
and the property
is actually needed by him in that
occupation. One who is engaged in an
occupation which renders his team
exempt.
does not lose that right oi’
moving from
one
exemption while
the state for
place to another within
purpose‘ of resuming the same
the
occupation at the place of his destina
tion: O'Donneii v. Segar, 25 Mich.,
So, one who has failed in the
367.
and
hardware and tinning business,
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exempted from execution, and any chattel mortgage, bill of
sale, or other lien created on any part of property above de
scribed, except such as is mentioned in the eighth subdivision
of this section, shall be void, unless such mortgage, bill of
sale or lien be signed by the wife of the party making such
mortgage or lien, if he have any.”25
“All sewing machines owned by individuals and kept for the
actual use of themselves or their families, shall be exempt
from levy and sale on execution, not exceeding one such ma
chine for each family, etc.;”2°
“No property, except as exempted by the state constitution.
shall be exempt from levy or sale, under an execution, issued
upon a judgment obtained before any justice of the peace, for
work, labor, or services done or performed by any woman,
when such amount does not exceed the sum of twenty-ﬁve
made an assignment, reserving certain
tinners' tools and machines as exempt,
must, in the absence of proof that he
has gone into other business or relin
quished his former occupation, be held
entitled to retain them as exempt, not
withstanding
he has done
little or
nothing
in the business for four
llarris
months after the assignment:
To estab
v. Haynes. 30 Mlch., 140.
lish a right of exemption under sub
division eight. the business in which
debtor is wholly or principally
the
Murphy v.
engaged
must be shown:
Mulvena, 108 Mlch., 347; 66 N. W.,
224.

The ninth sub
25—C. L., $10322.
not exempt any more
does
division
hay, grain, feed, roots, etc., than is
necessary for six months‘ keeping oi’
such of the animals mentioned therein,
as the debtor has at the time of the
King v. Moore, 10 Mich.. 538.
levy:
In the cae of Holman v. Gillett, 24
Mlch., 414, it is said that the provi
sions of this statute making any chattel
mortgage, bill of sale or other lien
created on exempt property void un
less the same is signed by the wife,
etc., refers only to such conveyances,
pledges or conditional sales as are in
tended as a security. or which give a
lien for that purpose. and not to
absolute sales which are hy no statute
required to be in writing, and that so
it
far as this provision is concerned,

does not interfere
with the right of
the husband to make an absolute sale
of such property, as he may of per

sonal property, not thus exempt. and
that the assent of the wife need not
writing when the husband
be
in
makes an absolute sale.
But in Snyder
v. People, it is said in referring
to
this statute, that the husband is pre
cluded from selling or encumberin:
such personal chattels as are exempt
by law from execution unless with the
wife's assent, and that if he attempts
to do so, she may bring action to re
cover the same In her own name: Ibid..
Snyder v. People, 26 Mlch., 110.
And
see, Ingersoil v. Gage, 47 Mlch., 121;
10 N. W., 135.
In this state a wife has special
statutory
rights
in such household
goods as would be exempt from execu
tion: and if the husband leaves her,
he cannot get possession by writ of re
plevin:
Smith v. Smith, 52 Mich..
538: 18 N. W., 347.
The husband
26—(‘. L.. I 10359.
may dispose of or encumber a sewing
machine without the wife's consent:
Singer Mfg. Co. v. Culiaton, 90 Mlch.,
639;
51
N. W.. 687;
3
Howell's
Statutes, §§ 7717a, 7717b. 7717c, pro
viding for special exemptions in case
of labor debts was held unconstitu
tional in Burrows v. Brooks, 113 Mlch.,
307; 71 N. W., 460.
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dollars, exclusive of costs. Inentering any such judgnent, the
justice shall recite on the docket that the same was rendered
for the personal services and work of said plaintiff, and the
same fact shall also be recited in any execution issued thereon;
and in addition to all other costs allowed by law, the plaintiff
in any such suit shall recover an attorney's fee of ﬁve dollars,
to be taxed with the other costs in the cause, and to be col
lected in the same manner as such other costs are collected.”"
§527. Exemption is personal privi1ege.~—'i‘he exemption of
personal property from execution is a personal privilege of
which the owner only can take advantage.“ Formerly, this
exemption might be waived by the debtor, and even his assent
subsequent to a levy on property exempt by the statute, would
render the levy valid.” And such seems to be the law now,
in respect to the property mentioned in the eighth subdivision,
and in respect -to the property of all persons, except house
holders who are married.
But a. householder who has a wife
cannot waive the exemption to any property, or turn it out on
execution, except that mentioned in the eighth subdivision,
and should he attempt to do so, and should the property be
sold, the wife could maintain an action to recover it.3°
Selection of exempt propel-ty.—“When a levy shall
§528.
be made upon property of any class or species which is exempt
by law from execution to a speciﬁed amount or'value, the
officer levying such execution may make an inventory of the
whole of such property belonging to the person against whom
the execution shall be issued, and cause the same to be ap
praised at its cash value, by two disinterested freeholders of
the township where the property may be, on oath, to be ad
ministered by him to such appraisers.”31
27—C. L., 5 900.
28—-Mickles v. Tonsiey, 1 Cow., 114:
see. Smith v. Hill, 22 Barb., 656.
29—iiewes v. Parkham, 20 Plck., 90.
30—Kin;: v. Moore, 10 Mich., 538.
Exemptions
C. L., Q 8692. and notes.
from execution being intended for the
beneﬁt oi’ the family. a joint replevin
by husband and wife to recover exempt
property
is admissible
under
the

statute which authorizes the wife to
sue alone in such cases:
Shepard v.
Cross, 33 Mich., 96.
3i—('. L., Q 10325.
When an execution is levied upon
property oi’ any class or kind which is
exempt
by law to a speciﬁed
amount
or value, the whole property levied
upon
must be inventoried
and ap
praised, and the defendant must be
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“Upon such inventory and appraisal being completed, the
defendant in execution, or his authorized agent, may select
from such inventory an amount of such property not exceed
ing, according to such appraisal, the amount or value ex
empted by law from execution; but if neither such defendant
nor his agent shall appear and make such selection, the ofﬁcer
shall make the same for him.”32
'
“The appraisers mentioned in the twenty-eighth section of
this chapter, shall be entitled to ﬁfty cents each for their serv
aliowed to select his exemptions there
from; and it will be no defence to the
oﬂlcer to show that the defendant
owned other property of the same class
or species equal to the amount of his
exemptions that was not levied upon.
if the defendant falls to make his
selection the otilcer must make it for
him:
Elliott v. Whitmore, 5 Mich.,
538, 537; 8 Mich., 49; Ostrander v.
Packer, 35 Mich., 430; Vanderhorst v.
Bacon, 38 Mich., 672;
Sheldon v.
Rounds, 40 Mich., 427.
In such case
where no inventory and appraisal has
been made, the owner will be entitled
to recover from the oﬂlcer the value
of the property levied upon, not ex
ceeding the amount or value of the
exemption to which he was entitled:
Town v. Elmore, 38 Mich., 305: Stil
son v. Gibbs, 53 Mich., 280: 18 N. W.,
815.
Nor is it any excuse
to the
oﬂlcer that the debtor gave no notice
Vander
that he claimed exemptions:
horst v. Bacon, 38 Mich., 672.
But
the debtor can have no advantage from
to inventory and
the otiicer's failure
appraise the property unless his status
is such as to entitled him to an exemp
tion,
notwithstandlng
property
the
may belong to what is usually known
Ferguson v.
as the exempt
class:
Washer, 49 Mich., 390: 13 N. W., 788.
But it is not necessary, in levying
execution in one county. upon the
property of a debtor exempt to a. cer
tain amount or_value. that the whole
property of the debtor of the same
class situate in other counties should
he levied upon and appraised and the
debtor’s exemptions selected out of the
whole mass of property found in both
or all the counties:
Alvord v. Lent.
23 Mich., 369, 371.
The appraisers
must be disinterested persons: Bayne

v. Patterson, 40 Mich., 658; and the
appraisal
and inventory
be
should
made
in the place where the goods
Bacon,
are found:
v.
Vanderhorst
supra.
It seems that the inventory
and appraisal may be delayed up to
the time of noticing the property for
sale,
if no inconvenience or disad
vantage is thereby caused to the debt
King v. Moore, 10 Mich., 545.
or:
As to what will amount to fulﬁllment
of the oﬂleer's duty to allow the debtor
to select
his exemptions, see, Jones
v. Peek, 101 Mich., 389; 59 N. W.,
659.

32—C. L., Q 10326.
The debtor does
not waive the exemption by remaining
silent and not claiming it when a levy
is made:
Vanderhorst v. Bacon, 38
Mich., 669: nor by giving a receiptor
after levy; nor by the receiptor‘s sur
rendering the property to the oﬂiccr:
Ibizl.
If a portion of the property which
a debtor has a right
to select as
exempt,
is encumbered
by a chattel
mortgage,
and a portion of the same
class is unencumbered, [he debtor has
a right to make his selection from that
portion
not covered
mortgage:
by
Bayne v. Patterson,
40 Mich.,
658.
And this right is not affected by his
having covered his other property not
exempt,
with a fraudulent mortgage:
Baldwin v. Talbot, 43 Mich., 11: 4 N.
W., 547.
Nor is he precluded from
making his own selection by the fact
that he has property in another county
belonging to the exempt class: Ihid.
The levy is not rendered invalid he
csuse the oﬂlcer does not inventory
property
of the
debtor located
in
another county:
Aivord v. Lent, 23
Mich., 371.
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and six cents per mile for traveling, in going only, for
which the plaintiff in the execution shall be liable to them,
and the amount of their travel and fees shall be collected upon
ices,

the execution.”33

“Whenever the defendant in an execution shall have cows,
sheep, swine or other animals or articles, some of which are
exempt by law from sale on execution, and some of which are
not so exempt, the officer may take all of such horses, cows,
sheep, swine or other animals or articles into his possession,
and the defendant or his authorized agent may, immediately,
on being notiﬁed of the levy, select so many thereof as are ex
empt by law from execution, but if the defendant be absent,
or neglect to make such selection on being notiﬁed, the officer
shall make the same for him.”34
Successive 1evies.—Goods in the ‘custody of the law
§529.
cannot be taken in execution.
Therefore goods and chattels
which have been taken upon execution, by one oﬁicer, cannot
But, if an officer, after having
be levied upon by an0thcr.35
levied upon property with one execution, receives a. second,
the ﬁrst levy is suﬁicient for both executions.“
Where a con
stable, having in his hands an execution against the property
of M, levied on a horse and advertised it for sale, and prior
to the day of sale an attachment came to his hands against the
property of M, by virtue of which he attached the same horse,
which was sold on the execution, and a suﬂicient sum was
raised to pay the execution, and a surplus was left to pay the
amount due in the attachment suit, and after the sale of the
horse, judgment was obtained in the attachment suit, and

execution was issued thereon to the constable, who levied on
the same money which he had received on the sale of the horse
he had sold, it was held, that such money might be applied to
satisfy the execution in the attachment suit; that the lien of
the attachment on the horse, by operation of law, became trans
ferred, after the sale, to the surplus money in the hands of the
constable, and that such surplus money was the property of M,
33-0. L.,§

35—Hartwell

10327.

3-t—C. L., 5 10328.

v.

Blssel,

17

Johns,

128.

36—Russell
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and sale on the subsequent execution
1

Property fraudulently transferred or encumbered.—
§ 530.
The ofﬁcer may seize goods which have been fraudulently sold
or conveyed away; for such sale is void against creditors, and
a. principal badge of fraud is the defendant’s
continuing in
possession.“
Upon this subject, it is declared by statute that
“Every sale made by a vendor, of goods and chattels in his
possession, or under his control, and every assignment of goods
and chattels by way of mortgage or security, or upon any
condition whatever, unless the same be accompanied by an im
mediate delivery, and be followed by an actual and continued
change of possession of the things sold, mortgaged or assigned,
shall be presumed to be fraudulent and void, as against the
creditors of the vendor, or "the creditors of the person making
such assignment, or subsequent purchasers in good faith, and
shall be conclusive evidence of fraud, unless it shall be made

a

5

n
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9

2
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Mich., 191; Bank of Fenton v.
Whittle, 48 Mich., 1; 11 N. W., 756:
Leppig v. Bretzel, 48 Mich., 321; 12
N. W., 199.
And a chattel mortgage
given and received to secure an honest
debt, will be valid, notwithstanding
it
may have been made by the mortgagor
with
fraudulent intent as to his other
creditors, unless the mortgagee partit-i~
pated in the fraudulent purpose:
An
drews v. Fillmore, 46 Mich., 315;
N.
W., 431. A party is presumed to intend
the natural and necessary consequences
of his own i1cts,snd. when prejudice to
the rights 0! creditors results, the act
fraudulent,
is constructively
notwith
standing good motive or intentions:
Schaible v. Ardner, 98 Mich., 72: 56
N. W., 1105.
The fraudulent charac
ter of
sale is not necesarily changed
because
a part of the
consideration
was indebtedness owing to the pur
Gumberg v. Trensch,
chaser:
110
Mich., 451; 68 N. W., 236.
For other
cases upon this subject see Ryan v.
Meyer, 108 Mich., 638; 66 N. W., 667:
Preston Nat‘i Bank v. Pierson, 112
Mich. 435; 70 N. W.. 1013: Kock v.
Bostwick, 113 Mich., .302; 71 N. W.,
473; Township
of Maple Valley v.
Foley, 113 Mich., 622; 71 N. W., 1086.
35

a

0|!

37—Wheeler v. Smith, 11 Barb., 345.
It is held that
38—C. L., § 9533.
since the enactment of C. L., §§ 9523
inclusive, this section has no
9520
eifect or application to anything else
than absolute sales, mortgages and in
struments intended to operate by way
security being controlled by C. L.,
Cooper v.
inclusive:
9523-9529
Brock, 41 Mich., 488;
N. W., 660;
Buhl iron Wks. v. Teuton, 67 Mich.,
623; 35 N. W., 804.
This section ap
plies to sales of chattels only, not to
Hang v.
transfers of real estate:
Third Nnt'i Bk., 95 Mich., 249; 54 N.
W., 888.
As to when
sale or trans
fer of property will be deemed fraudu
See, the
lent as against creditors:
9533.
A sale of prop
notes to this
erty to
bmm ﬂde purchaser, will not
by the tact that the
be invalidated
vendor made it with intent to hinder
Spring Lake
and defraud creditors:
Iron Co. v. Waters, 50 Mich., 13; 14
N. W., 679.
Property sold to pay an honest debt
due to the purchaser, even though such
purchaser is the wife of the vendor, is
lawful, notwithstanding
it may cut oﬂ
the redress of all other creditors. and ai
though intended to do so:‘ Jordan v.
White, 38 Mich., 256; Hill v. Bowman,
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to appear, on the part of the persons claiming under such sale
or assignment, that the same was made in good faith, and with
out any intent to defraud such creditors or purchasers.”-"9
“The term. ‘creditors,’ as used in the preceding section, shall
be construed to include all persons who shall be creditors of
the vendor or assignor at any _time whilst such goods and
chattels shall remain in his possession, or under his control.”4°
The question of fraudulent intent, the statute declares, shall
'
be deemed a question of fact, and not of law.“
See, Hasey v.
39—C. L., Q 9520.
White Pigeon Beet Sug. Co., 1 Doug.,
Mich., 194.
The change of possession contem
plated, is an open, visible, substantial
change,
and must be such as to give
notice to the public that there has
Doyle v.
been a change of ownership:
Stevens, 4 Mich., 93; Sheldon v. War
As to delivery
ner, 26 Mich., 403, 408.
and change of possession of ponderous
and bulky articles, see, Anderson v.
Brenneman, 44 ‘Mich., 198, 202; 6 N.
W., 222: Alderton v. Buchoz, 3 Mich.,
322; Carpenter v. Graham, 42 Mich.,
In case of a gift
191; 3 N. W., 974.
or sale from husband to wife while
living together, the question of change
of possession must be considered in
connection with the circumstances of
As between them there can
the case.
in general be no open and visible
And it will be
change
of possession.
suﬂlcient if she establish her right by
of evidence:
a fair preponderance
Davis v. Zimmerman, 40 Mich., 24;
Judge v. Vogel, 38 Mich., 568; Kipp v.
Lamoreaux, 81 Mich., 304; 45 N. W.,
1002: Jansen v. McQueen, 105 i\iich.,
201; 63 N. W., 73.
Because there is
no change of possession it does not
is
necessarily follow
that the sale
it is, but
fraudulent. Presumptively
it may be shown that it is not: Mol
ltor v. Robinson, 40 Mich., 200; Buhl
iron Works v. Teuton, 67 Mich., 623;
35 N. W., 804: Kipp v. Lamoreaux. 81
Mich., 290; 45 N. W., 1002; Hopkins
v. Bishop, 91 Mich., 328; 51 N. W.,
902: Ilauser v. Beatty, 93 Mich., 502:
It is suﬂicient to avoid
53 N. W., 628.
the sale that there is a fraudulent
intent in the seller only if there is no
change of possession:
Kipp v. Lamo
reaux, 81 Mich., 305; 45 N. W., 1002.
'

A sale of personal property without
delivery
and actual
and continued
change of possession,
etc., is presumed
Haynes v. Leppig, 40
fraudulent:
Mich., 609.
If the vendor is allowed
to remain in possession,
and exercise
dominion over and appear to the world
as the owner of the property, and
thereby gain the credit which that
character would give, the sale will be
void as to subsequent purchasers in
good
faith:
Sheldon v. Warner, 26
Mich., 403.
But want of change of
possession,
is only prima facle evidence
of fraud:
Molltor v. Robinson, 40
Mich., 200; Fcary v. Cummings, 41
Mich., 376: 1 N. W., 946.
A sale may
be good as between
parties but not
against creditors, either upon proof
of an actual intent to hinder, delay,
or defraud them, or upon the statutory
presumption of such intent where the
requisite delivery and change of pos
session are wanting:
Ilutch v. Fowler,
28 Mich., 212; Webster v. Bailey, 40
'
Mich., 6-i3.
As to subsequent purchases, etc., see,
Wetherel v. Spencer,
3 .\iich.,
123:
Cigar‘ Co. v. Foster,
American
36
Notice, etc., what sum
Mich., 368.
cient, see, Grimes v. Rose, 24 Mich.,
421; Kohl v. Lynn, 34 Mich., 361.
40—C. L., 5 9521.
41—C. L., 1 9538; Jackson v. Dean,
519; Pierson v. Manning, 2
1 Doug.,
Mich., 445; Oliver v. Eaton, 7 Mich.,
108,
157; Baldwin
v. Buckiand.
11
Mich., 391.
An illegal act prejudicial
to the rights of others, is a fraud upon
such rights, although the party denies
all intention to commit a fraud: Kirby
v. lngersoi, Bar. Ch.,.\iich., 172. Fraud
in fact, or an express intent to com
mit fraud, is not necessary
in order
to render a conveyance
fraudulent as
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The fact that there was a good consideration for the convey
in its being made in good faith. Therefore a
party claiming under a bill of sale, must prove that a consid
eration was paid or existed. To prove this, neither the recital
of a consideration in the instrument nor what parties said on
that subject at the ti.me the instrument was executed, is evi
dence against creditors.“ Where a debtor has made an assign
ment of his property, which was void upon its face as against
creditors, and the plaintiff had bought the property of the
assignee, and verbally agreed to pay for it at certain rates in
his notes, on time; but before making any payments or giving
any notes, the property was taken on attachment against the
fraudulent assignor; hold, that the verbal promise to pay was
not suﬁicicnt to protect the title of the purchaser against the
As against" the action of an attaching creditor,
attachment.
no one but a purchaser for a valuable consideration actually
passed can claim title to property which has been fraudulently
assigned. It is not suﬂicient that the purchaser has verbally
promised to pay for the property, or has given his written
obligation, not negotiable, for such payment."
There must be an actual and continued change of possession,
as well as a nominal and constructive change. A construction
which would allow the vendor to remain in possession of the
goods, and sell them as the agent of the purchaser or assignee,
would render the statute for the prevention of frauds a mere
ance is involved

nullity.“

against creditors:
It is suﬂicient if
the effect of the conveyance is to delay
or hinder creditors in ‘the collection of
Buck v. Sherman, 2
their
debts:
Doug., 176; Pierson v. Manning, 2
Mich., 445; but see, Ilollister v. Loud,
2 Mich., 309.
42—-Tift v. Barton, 4 Denio, 171.
To constitute a bona ﬂde purchaser, he
must buy the property for a valuable
consideration, which must be paid or
delivered before notice of any fraud,
defect. or want of title in the vendor,
and before notice of the claims of any
other parties in the title or interest pur
Dixon v. Hill, 5 Mich., 404:
chased:
Warner v. Whittaker, 6 Mich., 133;
33!);
v. Tyler,
12 Mich..
Blanchard
No
Stone v. Welling. 14 Mich., 514.

is protected ns a bona. ﬂde pur
chaser, who has not made payment
before notice.
It is not enough if he
purchases without notice, if he pays
Palmer v. Williams. 24
after notice:
Mich., 328; Kohl v. Lynn, 3-4 Mich.,
360.
But as a fraud is never to be
presumed,
a person who pays value is
to be deemed as the rightful holder
of the property, unless he is shown
to have had such knowledge as would
make him guilty of bad faith:
Miller
v. Finley, 26 Mich., 249.
43—Dlxon v. Hill, 5 Mich., 404.
44—-Butler v. Stoddard. 7 Paige,
166.
The question of fraud arising
from want of delivery and a. continued
change of possession
of goods sold or
assigned by way of security, is a ques
one
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Of transfer without delivery or recording.--“Every
§531.
mortgage, or conveyance intended to operate as a mortgage,
of goods and chattels, which shall hereafter be made, which
shall not be accompanied by an immediate delivery, and fol
lowed by an actual and continued change of possession of the
things mortgaged, shall be absolutely void as against the cred
itors of the mortgagor, and as against subsequent purchasers
and mortgagecs in good faith, unless the mortgage, or a true
copy thereof, shall be ﬁled in the oﬂice of the township clerk

of the township, or city clerk of the city, or city recorder of
cities having no officer known as city clerk, where the mort
gagor resides, except when the mortgagor is a non-resident of
the state, when the mortgage, or a true copy thereof, shall be
ﬁled in the office of the township clerk of the township, or city
clerk of the city, or city recorder of cities having no oﬁicer
known as city clerk, where the property is.”45

The ﬁling of instrument.—When,

the office of the
a
who
vacant,
had
person
being
of the oﬁice
charge
town clerk
§ 532.

tion of fact: Jackson v. Dean, 1 Doug..
519; Snook v. Davis, 6_ Mlch., 156;
Oliver v. Eaton, 7 Mlch., 108.
See notes 38 and
45——C. L., Q 9523.
This statute does
39, § 530, ante.
not apply to an assignment of open
accounts. but only to mortgages of
goods and chattels capable of delivery:
Preston Nut‘i Bk. v. Smith M. P. Co.,
H-I Mlch., 364; 47 N. W., 502; Farrell
F. & M. Co. v. Preston Nat'l Bk., 93
Mlch., 582: 53 N. W., 831.
An in
strument, if by the surrounding circum
stances
shown to have been intended
as security, will be construed a mort
gage: Cooper v. Brock, 41 Mlch., 488;
2 N. W., 660.
The following are cases
illustrating the rule that such are
Talcott v. Crip
treated as mortgages:
pen, 52 Mlch., 633; 18 N. W., 392;
Weed
29
v. Mirick, 62 Mlch., 414;
N. W., 78; First Nat'l Bk. v. Weed.
89 Mlch., 357; 50 N. W., V864; Read
v. Horner, 90 Mlch., 152: 51 N. W.,
207; Hudson v. McKaie, 107 Mlch.,
22: 64 N. W., 727; Beckman v. Noble,
The
115 Mlch., 523; 73 N. W., 803.
following
cases
illustrate
that class
which are not treated as mortgages:
Booth v. Oliver, 67 Mlch., 664: 35 N.
iron
W., 793; Lake Superior.
etc.
-

v. Mt-Cann, 86
Mlch., 106: 48
\\'.,
692.
A chattel
mortgage
will not be fraudulent
merely
be
cause the mortgagee
knew of a con
templated assignment by the debtor for
the benefit of his creditors, and that his
mortgage would postpone or cut oi!
the
claims of other creditors.
and
though the mortgagee also knows that
the debtor expects that the mortgage
will shield him, if there is no collu
sion to accomplish this:
Kalamazoo
Spring etc. Co. v. Winans, Pratt at Co.,
106 Mlch., 198; 64 N. W., 23, and
cases cited in the opinion. This statute
does not permit a transaction, which is
in substance a mortgage, to have the
effect of a sale, however disguised, to
the prejudice of parties dealing with
the debtor, in the absence of statutory
notice to such parties:
Damm v.
Mason, 98 Mlch., 237: 57 N. W., 123.
To this case in the original report is a
valuable note on the general subject.
A bill of sale given for the accommo
dation of the vendor, and assigned by
his direction to secure a loan to him
self, will he treated as a mortgage
from the vendor to the assignee: Pinch
v. Willard, 108 Mlch., 204; 66 N. W.,
42.
Among the later cases on the gen
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received a chattel mortgage brought to the office to be ﬁled,
indorsed it “Filed Oct. 20, 1845,” and placed it among the
chattel mortgages in the office; held, that this was a valid ﬁling
of the mortgage, within the meaning of the statute. “It is a
mistake to suppose that the marking or endorsing on the paper

of

it

it

a.

is it,
is

the time of ﬁling
the substantial thing, or the act of ﬁling.
Such indorsement
memorandum
the time of the
merely
ﬁling, and not the ﬁling itself.
The ﬁling consisted in pre
there, and
senting the mortgage at the oﬁice and leaving
in the proper place with the papers in the office/’1
depositing

a

is
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given by the ﬁrm in the ﬁrm name, and
as a partnership mortgage:
Hubbard
son Lumber Co. v. Covert, 35 Mich.,
254; C. L.,
9523.
1—Bishop v. Cook, 13 Bsrh., 326.
2—Doyie v. Stevens,
Mich.,
87.
The appointment of a clerk of the mort
gagor of a stock of goods, as agent of
the mortgagee,
for the purpose of tak
ing care of and selling them. where
there is no announcement of change in
business, no change of books, and no
other apparent change of ownership or
possession,
is not a change
posses
sion within the meaning of the statute.
The change of possession contemplated
is an open, visible, substantial change.
and must be such as to give notice to
the public that there has been a
change in the ownership:
Ibid.
chattel mortgage of
stock of goods
which leaves the mortgagor in posses
sion. and by inference authorizes him
to sell in the usual course of busi
ness, is good as between
the parties,
and is not necessarily fraudulent as to
Mich.,
creditors:
Gay v. Bldweli,
Mich., 108.
519: Oliver v. Eaton,
covering
But
chattel
mortgage
speciﬁc chattels and "ail other per
sonal property that may be owned or
7

a

3

erai subject are Vining v. Mlllar, 116
Mich., 144: 7-i N. W., 459; Ferguson v.
Wilson, 122 Mich., 97; 80 N. \\'., 1006;
Hammel v. First Nat‘i Bk., 129 Mich.,
176: 88 N. W., 397: Watson v. Mead,
98 Mich., 330; 57 N. W., 181, and note
to this case in 98 Mich., 331.
As to tiling. see, Watson v. Mead.
Wade v. Strachan,
supra, and note:
71 Mich., 466; 39 N. W., 582; Man
waring v. Jenison, 61 Mich., 141: 27
N. W., 899. As to renewal. see, Briggs
N. W., 231;
v. iiiette, 42 Mich., 12:
Eddy v. McCall, 71 Mich., 497: 39 N.
104
W., 734: Chapey v. Mathews,
Mich., 103; 62 N. W., 141: and see.
Sheldon v. Warner, 26 Mich., 403:
Hurd v. Brown, 37 Mich., 484; Kohl
But a chattel
v. Lynn, 34 Mich., 360.
mortgage, given in good faith, will be
held void for want of giving imme
diate possession of the goods, only where
rights have arisen or injury has rs.»
change
of
suited from the want of
in the interval before pos
possession,
Waite v. Mathews,
session was given:
A part
50 Mich., 392: 15 N. W., 524.
nership having a deﬁnite local abiding
place, may be said to reside there for
the purpose of determining the proper
place for ﬁling a chattel mortgage

a

mortgage?
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Eifect of actual notice of prior incumbrance.—Where
of taking
conveyance or mortgage of goods,
receives direct and express notice that another party holds
prior mortgage on the property, or
the prior mortgagee
in possession of the property,
suﬂicient notice to put such
subsequent mortgagee upon inquiry as to the extent of such
lien, and in that case he takes the property subject to the ﬁrst
533.
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mortgage

Filing to be renewed at end of year.—“Every such

shall cease to be valid, as against the creditors of
the person making the same, or subsequent purchasers or mort
gagees in good faith, after the expiration of one year from the
ﬁling of the same, or a copy thereof, unless within thirty days
next preceding the expiration of the year, .the mortgagee, his
agent or attorney, shall make and annex to the instrument
or copy on ﬁle as aforesaid an affidavit, setting forth the inter
est which the mortgagee has, by virtue of such mortgage, in
the property therein mentioned; upon which affidavit the town
ship or city clerk shall endorse the time when the same was
ﬁled.”3
Provided, That such aﬂidavit being made and ﬁled
before any purchase of such mortgaged property shall be made,
or other mortgage received or lien obtained thereon in good
faith, shall be as valid to continue in etfect such mortgage as
if the same were made and ﬁled within the period as above

described.”

“The effect of any such afﬁdavit shall not continue beyond
from the time when such mortgage would otherwise
valid, as against subsequent purchasers and mort
in good faith; but within thirty days next preceding

one year

cease to be
gagees

the time when any such mortgage would otherwise cease to be
valid as aforesaid, a similar afﬁdavit may be ﬁled and annexed
as provided in the preceding section, and with the like effect.”4
§535. Eﬁ'ect of failing to re-ﬂ1e.—The omission to re-ﬁle a
chattel mortgage does not render it invalid as against pur
is
acquired" during a time speciﬁed
good faith at
void as to subsequent
purchasers:
taching
or
creditors
Ferguson v. Wilson, 122 Mich., 97; 80
See further as to mort
N. W., 1006.
gage of after acquired property: Ham
Bk., 129 Mich.,
mond
v. First Nat'i
176; B8 N. W., 397.
Nor is a chattel
valid,
rendered
mortgage,
otherwise
void by an express provision in it
that the mortgagor may continue to
sell from the mortgaged stock the
same as it the mortgage had not been
Wlngler v. Sibley, 35 Mich.,
given:
And it may be shown. to sus
231.
tain the mortzage, that it was exe
cuted ln good faith, and to secure an
and without any
actual indebtedness,
Sweetzer v. Mead,
intent to defraud:
34

5 Mich., 10f
a position to

But a creditoi.is not in
attack such a mortgage
as fraudulent, unless he was a creditor
at the time it was given: Gay v. Bld
well, 7 Mich., 519.
3—C. L., 5 9526.
The ﬁling of an
attldavit does not operate as an ex
tension of the credit of the sum sc
cured in the mortgage:
Dane v. Mal
lory, 16 Barb., 46; Fuller v. Acker, 1
Hill, 473.
Nor does the omission’ to
tile the aﬂidavlt invalidate
the mort
gage
agalnst
as
mortgagor:
the
3 Mich.,
Wetherel v. Spencer,
123.
See, (‘. L., § 9526.
Mnnwaring
4—C. L., 5 9527:
v.
Jenlson, 61 Mich., 141; 27 N. W.,
899.
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original ﬁling and

the

onziss/ion to re-ﬁle.
“Subsequent” means after the time when
it ought to be again ﬁled to preserve its validity.“ Nor does it

affect its validity as against a s\lbscquent mortgagee or pur
chaser with notice that the mortgage is unpaid.°

Priority of executions.—“Any execution or attach
§536.
ment issucd out of any court, not being a court of record, if
actually levied, shall have preference over any other execution
or attachment issued out of any court, whether of record or
not, which shall not have been previously levied.”"
Levy, how ma.de.—To constitute a levy, the ofﬁcer
§537.
should enter upon the premises where the goods of the defend
ant are, and take actual possession of them (if they are such
of which possession can be taken).
The goods should be

brought within his view, and subjected to his control, and it is
proper also, if not necessary, that an inventory should be taken
of them; the officer should assert his title to the goods by virtue
of the execution; and his acts as to the asserting of his rights
and the divesting of the possession of the defendant, should
be of such a character as would subject him to an action as a
trespasser but for the protection of the execution; they should
be public, open, and unequivocal, and nothing should be done
But the mere cir
to cast concealment over the transaction.“
Patchin,
14
N. Y.,
v.
5-—‘.§Iecch
71: see, Wethereli v. Spencer, 3 Mich.,
123.

6--ilili v. Beebe, 13 N. Y., 556.
The omimion to ﬂle the aﬂidavit does
not give priority or preference to a
purchaser
or
mortgagee
subsequent
\
with notice that the prior mortgage
3
Webherell v. Spencer,
is unpaid:
Though a mortgage is
Mich., 123.
taken from the clerk's ﬁles, yet. if it
purchas
he returned again, a person
ing the property after its return to
the ﬁles cannot hold it against the
mortgagee:
Woodrui! v. Phillips, 10
Mich., 500.
7~——C.L., § 10315.
v. Lansing.
B W‘end.,
8—Becl-{man
450; Watts v. Cleaveland, 3 E. D.
A levy cannot rest in
Smith. 553.
undivulgcd
intention
to seize
mere
there must be possessory
property;
Camp v.
a levy:
acts‘ to indicate

Chamberlain, 5 Denio, 198. The oiﬁcer
must assume dominion over the prop
crty, and have it within his power
and subject to his immediate seizure:
Price v. Bhipps, 16 Barb., 585; Green
v. Burke,
23 “'end.,
490;
Roth v.
Wells. 2 Tilt. N. Y., 471.
And it
seems that an oﬂicer cannot make a
valid levy on property not in his view:
Van Wycke v. Pine. 2 Hill, 666.
But
it is not necessary that there should
be a manual
interference with
the
property to contitute a levy.
it is
suﬂiclent it the property is present
and subject to the control of the oili
cer. and that he there openly and pub
licly states that he levies upon the
property, and asserts
his authority
over it by virtue of the execution and
levy:
Barker v. Binninger. 4 Kern,
270; Green v. Burke, 23 Weud.. 490,
492.
There must be such manual
seizure or assertion ot control as may
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cnmstance of the oﬁicer’s omitting to proclaim or to give
notoriety to his levy at the time it is made, is not of itself
fraudulent so as to impair its effect, although directed by the
plaintiﬂ to conceal the levy, if everything else was done to
constitute a levy.
The endorsement by the officer upon the
execution of the levy is evidence, and frequently the only evi
dence in his power of the levy.”
§538. Breaking doors.—The ofﬁcer cannot break open the
outer door of the dwelling house of the defendant to make
execution on his goods, or the goods of any member of the
family who have their ordinary residence there ;1° nor can he
open the door, though it be only latched, although the owner
be absent,"
or knock, and when the door is a little open,
thrust in with violence. But if the outer door be open and
the oﬁicer enters, he may afterwards break an inner door, or

trunks, to take goods." If the execution of the process has
been properly commenced, the outer door may be broken, if
necessary, for the purpose of continuing and completing the
And, it seems, the protection extends to the
execution."
property of a guest within the house unless he has gone there
to avoid the process held by the ofﬁcer.“
If, after a peaceful entrance at the outer door of the defend
ant’s dwelling house, the ofﬁcer or his assistants be locked in,
he may break open the outer door to get out.

Goods may be
of
if
windows
the
they are open."
house
taken through the
The officer may break open the outer door of a store, barn, or
outhouse, not connected with or within the same eurtilage with
made effectual to bring the prop
erty snd keep it within the dominion
of the law. The levy must be so made
as to either actually identify, or give
the property so
means of identifying
that the levying oﬂicer may be charged
with it:
Quackenbush v. lienry. 42
Mlch., 75: 3 N. W., 262.
See, also,
Grover v. Buck. 34 Mlch., 520; Patch
-16 Mlch., 249; 9 N. W.,
v. Wessels,
269: Lee v. Maxwell, 98 Mlch., 496;
57 N. W., 581.
v. Maynard,
11 Wend.,
9—Butler
be

548.

10—0ystead v. Shed. 13 Mass. 5201
Curtis v. Hubbard, 1 Hill, 336: Curtis
People v.
4 Hill, 437;
v. Hubbard,
_

Hubbard, 24 Wend., 369; lllsiey v.
Nichols, 12 Plck., 270,. A levy eifeeted
by committing a trespass is bad. Thus,
where the oﬁieer unlawfully broke into
a house to make a levy on property
therein, it was held that
levy
the
could not be sustained:
Bailey
v.
Wright, 39 Mlch., 96.
As to breaking
doors, see, Stearns
Vincent,
v.
50
‘Mlch., 209; 15 N. W., 86.
11—Curtis v. Hubbard, 1 Hill, 336.
12—Lee v. Gansel, 1 Cowp., 1;
Hutcliison v. Birch, 4 Ts.nnt., 619, 625.
13—Glover v. Whittenhail,
6 Hill,
597.
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14—Curtls v. Hubbard,
15—Bing. on Ex., 244,

1

Hill,
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the dwelling house, without a previous demand and refusal of
1

admission."

§539. Indemnity to 0ﬁicer.—“Whenever there shall be any
reasonable doubt as to the ownership by a judgment debtor
of any goods or chattels, or as to their liability to be taken
upon an execution, the oﬁicer holding such execution may re
quire of the‘ judgment creditor sufﬁcient security to indem
nify him for taking such goods and chattels thereon; and if
such security be refused, such officer shall not be liable for
omitting to take such good and chattels/’"
§540. Disposition of property after 1evy.—The goods after
the levy may be left with the defendant at the risk of the plain
tiff, or of the officer, or security for a delivery at a future day
Leaving the property in the possession of
may be taken.“
the defendant for a reasonable time, and without any improper
motive, after the levy, is not in itself fraudulent, and the rights
of the plaintiff and the ofiicer are not affected by it." The
officer is not, however, under any obligation to take security;
and where the ofﬁcer leaves the goods with the debtor, either
with or without a receipt from some third person, he assumes
the risk of answering to the creditor if the property be lost
through the negligence or any wrongful act of the debtor. If
a receipt be taken, which, either through defect of form or
the insolvency of the receiptor, proves to be of no value to
the officer, he must still answer to the creditor for the loss of
But he is not liable for any losses by theft, rob
the goods.
bery, or other accident, unless it is connected with his own
The constable cannot maintain an action against
negligence.
16——iiaggerty

v.

Wiiber,

16

Johns.,

287.

11-c.
Cicotte,

L.,
11

See,
5 10349.
383.

Smith

v.

Mich.,

18—Ray v. Harcourt, 19 Wend.,495.
When animals are taken upon execu
tion, the constable has no authority
to work them to pay the expense of
Bushey v. Raths. 45
keeping them:
Mich., 181: 7 N. W., 802. The statute
provides for the manner in which the
for the
oiiicer is to be compensated
and
live
of keeping cattle
expense

stock when taken on execution:
C. L., 5 886.

See,

An oﬂiecr levying upon unthreshed
wheat in the mow has no authority to
thresh
it
before sale:
Stilson v.
Gibbs, 46 Mich., 215; 9 N. W.. 254.
And if he does so he will be held re
sponsible for any that may be wasted
by reason oi’ removal and threshing:
Stilson v. Gibbs, 53 Mich., 280; 18
N. W., 815.
19—Butler

v.

Maynard,

11

W'end..

552.
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the receiptor, unless he is answerable over to the creditor.”
Therefore, it is a good defence in an action against the re
ceiptor, that the property has been taken from his possession
by the rightful owner, a third person,“ as the officer would
have no right to hold it under the execution. So, if the goods
have been destroyed by ﬁre under circumstances which would
preclude a recovery by the plaintiﬂ in the execution against
the oﬂicer."
But the receiptor cannot, under any circum
stances, defend himself upon the ground of an excessive levy.
This is a question between the officer and the execution debtor.
Where goods seized by a constable upon an execution were de
livered to a third person, on his giving a receipt promising to
re-deliver them by a given day, and when the day arrived he
refused to deliver them, claiming that the goods, at the time
of the levy and receipt, were his own, it was held that he was
estopped from setting up title in himself, unless he should
show that he was drawn into the admission of an adverse title
by fraud, or perhaps by some gross mistake of fact, or that
he interposed his claim at the time of the levy, and signed the
receipt, in terms, without prejudice to his right.” The oﬂicer
cannot take a receipt, or any other security, for the re-delivery
of the property, which will give him a remedy beyond his own
liability to the plaintiff in the execution; at least, the amount
is all he can recover on the receipt.“ If at the time the levy is
20—Brownlng

v.

Hanford,

5

Hill,

588.

21—Harvey v. Lane, 12 Wend., 563;
Edson v. Weston, 7 Cow., 278.
5 Hill,
22—Browning
v. Hanford,
588.
23-——-Deze.ll v.

Odell, 3 Hill, 215.
24—Browning
5 Hill,
v. Hanford,
In an action of trover by an
588.
oﬂicer against a receiptor of property
taken by the ofﬂcer on execution, it ls
the declaration
not necessary that
should allege that the judgment upon
which the execution issued was still
In force when the property was de
manded ot the receiptor; this may be
shown upon the trial. In such an action
the receiptor cannot question the regu
larity of the judgment upon which the
execution issued, nor can he deny hav
ing received the property receipted for
by him.

In trover by an oﬂicer against a re
ceiptor who has recelpted for the prop
erty by the procurement and at the
request
of the execution debtor,
the
maxsure of damages is the amount col
lectible upon the execution. If the prop
erty ls worth so much; if it is not
worth so much, then the damages
would be the value ot the property.
Where the receipting is procured by
and with the assent of the debtor, the
oﬂicer is entitled to recover no more
damages than will be suﬂicient to satis
fy his execution.
He would not be
entitled to the surplus‘ it the value
of the property
should exceed
that
amount, because in such case he would
not be liable over to the debtor for
the surplus.
Nor would he be entitled
to include in his damages
any charge
for time or services,
the tees
except
allowed by law tor serving the execu
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made the receiptor claims the property, he cannot set up his
title in bar of the action on the receipts, though he might do
so, to reduce the damages.”
But after the goods have been
re-delivered to the officer by the receiptor, according to his
undertaking, he may recover them from the ofﬁcer.
By leaving the property with another and taking a receipt,
the oﬁicer does not part with his interest, but only his posses
The receiptor holds as his delegate or bailee, on the
sion.
terms speciﬁed in the receipt; upon the oﬁicer becoming en
according to those terms, the force of
the receipt is completely gone, and his property acquired by
If the receiptor detain
the oﬂieer may
the levy reverts.
bring replevin or trover for the wrong," or he may take pos
session of them without suit?"
it,

titled to a re-delivery

§541. Endorsement of levy.-“The constable, after taking
goods and chattels into custody by virtue of an execution, shall
endorse thereon the time of levying the same, and immedi
ately give public notice by advertisement signed by himself,
and put up at three public places in the city, village or town
ship where such goods and chattels were levied upon, and
in case the sale be made in any other city, village or town
ship than that in which the levy was made, also in the city,
execution.
It he does neither, the of
ﬂcer may sue in trover or upon the
contract.
The oﬂicer would not be re
quired to accept the property after
the return day oi! the execution, as it
would then be too late to sell it:
Bowen v. (‘ulp, 36 Mich., 224.
A mistake in describing the property
intended to be receipted, which did not
or could not mislead the parties, can
not be taken advantage of by the
receiptor when sued in trover for the
property.
Nor is it necessary that the
receipt should set forth in detail. or
describe minutely or with particularity,
the parties to the cause, the court. and
other facts appearing in tuli in the
execution.
25—Bursiey
v. Hamilton,
15 I‘iek.,
40.

26—Dezeii

27—Milier
352.

534

l'lili, 215.
v. Odell.
v. Adsit, 16 Wend., 351
3

tion, even by agreement with the debtor.
It the oﬂicer should levy upon and take
possession of the property and deliver
it to a receiptor without the consent
oi’ the execution debtor, then in trover
against the receiptor the oiiicer might
possibly recover the whole value ot the
although
exceeding
the
property,
amount due upon the execution, on
the ground of his liability over to the
debtor for the surplus. But this may
If, instead of trover,
he questioned.
the receiptor
the oiiicer should sue
upon his contract in the receipt to re
turn the propcrty. or in default there
of to pay the amount collectible on
the execution, he would be entitled to
recover the latter amount, irrespective
of the value of the property receipted:
Burk v. Webb. 32 Mich., 173.
The oﬂicer or any one authorized
by him may demand the property oi’
the receiptor, and it is at his option
to return the property or pay the
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village or township where said goods and chattels are to be
sold, when and where they will be exposed for sale; and the
said oﬁicer shall in no case remove said goods and chattels
out of the coimty where said levy shall have been made.”2B
The endorsement of the levy will be prima facie evidence,
for the oﬁicer, of a levy, even against third persons,” although
the execution has not been returned.-"*°
Notice of sa.le.—“Such notice [of sale] shall describe
the goods and chattels, and shall contain the names of the
parties to the suit upon which the execution issued, and shall
be put up at least ﬁve days before the time appointed for the
§ 5.4.2.

sale.”31

As to the time, place and manner of sale, a sound discretion
is vested in the oﬂicer. It is indispensably necessary to the due
administration of justice that the exercise of this discretion
should never be under the direction of one party, so as to op
press and bring ruin on the other. The oﬁicer is bound to con
L., 5 881.
As to whether
2S—-C.
the indorsement of levy is conclusive
as to the time ‘when it was made, and
as to whether parties claiming prior
liens on the property may dispute it:
See. Nail v. Granger, 8 Mich., 450.

Reasonable delay in giving notice
sale, when at the request of the
execution debtor, will not invalidate
the levy: Baldwin v. Talbot, 46 Mich.,
21; 8 N. W., 565.
As to the oﬂicer‘s discretion relative
to the length of time property may
be held before sale: expense oi keep
33
ing.
etc.: see, Bird v. Perkins,
Mich., 28, 32.
it the levy is upon a
part only of the property covered by
it will be the of
a chattel mortgage,
ficer‘! duty to delay the sale for such
reasonable time as may be required
to enable him to ﬁnd and levy on the
balance of the mortgage property, if
it is in his balliwick: Baldwin v. Tal
bot, 46 Mich., 19: 8 N. W., 565.
As to what is deemed a public place,
see. People v. Lagrange, 2 Mich., 190.
Where. upon a levy, the property is
delivered to a reeeiptor, the oﬂicer, or
any one authorized by him may de
mand a return oi.’ the property; and it
is optional with'the receiptor whether
It
to return it or pay the execution.
he does neither, the oﬂicer may sue
oi’

upon the receipt: Bowen v. Cnlp, 36
Mich., 224.
29—Cornell v. Cook, 7 Cow., 310.
The question whether an oiilcer has
levied upon a complete
title or only
upon an incumbered interest is one of
intent as to which the oiﬂcer need
make no statement beyond the indorse
ment on his writ which is the evidence
of his ﬁnal action whatever his intent
may have been: Wallen v. Rossman.
45 Mich., 333; 7 N. W., O01.
And it
seems that an otﬂcer who levics subject
to a mortgage can afterwards change
the levy: Ibid.
.'-i0—Giover
v. Whlttenhall,
2 Denio,
633.
When the endorsement of the
levy described
the property as being
"about twenty-ﬁve acres of wheat on
the ground on the farm of Veeder Col
grove, in the township of Madison, now
occupied by the defendant." and it ap
peared that the farm occupied by the
defendant, on which the wheat was.
was in Dover the mistake in the name
of the township was held to be imma
terial: Perkins v. Spaulding, 2 Mich.,
157.

31—C. L.. 5 882.
Manwaring
v.
Jenlson, 61 Mich., 143: 27 N. W., 899:
Ganong v. Green, 64 Mich., 488, 491;
81 N. W., 461.
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sult his own judgment, to act ﬁrmly but temperately, and in no
case can he, without just reprehension, lend himself to the
views of either party, or become the instrument to avenge their
real or imaginary wrongs."
Sale, when and how made.—“At the time and place
§-543.
so appointed, or at such other time as the sale may be adjourned
to within the life of the execution, the goods and chattels being
present, and pointed out to the inspection and examination of
the bidders, the constable shall expose them to sale at vendue
to the highest bidder/’33
This section requires the goods and chattels to be present at
the sale; therefore, a sale of property not present would pass
no title.“
On the sale, the property must be speciﬁcally designated.
a constable sold thirteen sheep, of a ﬂock of twenty-one

Where

2 Cow.,
32—McDonald
v. Neilson,
The otilcer has a large discretion
In determining the time, place and
manner in which he shall oﬂer the
Stiison
property levied on, for sule:
But where a
v. Gibbs, 40 Mich., 42.
levy is on wheat or grain in the mow,
it seems that the oﬂicer would not be
authorized to thresh it before offering
it for sale: Ibid.
33——C. L., § 883.
It the purchaser
at any execution sale fraudulently col
ludes with the officer to prevent com
petition at the sale, and is thereby
enabled
to purchase the property at
much less than its value, the sale will
Aldrich v. Maitland, 4
be held void:
Mich., 205.
So where the purchaser,
knowing of a chattel mortgage on the
property, procurcs the oﬁlrcr to ante
date his levy prior to the making oi’
the mortgage. for the purpose of de
{eating the title of the mortgagee,
the
will he of no eifectz
sale
Nail v.
Granger, 8 Mich., 450.
Johns.,
3-i—Cresson v. Stout,
17
116; see. Baker v. Case, 19 Mich.,
This must. however, be received
220.
thus, where
with some qualiﬁcation;
the whole property consisted of more
than u hundred articles, some of which
were present, some in the barn and
some in the ﬁelds,
and elsewhere on
the farm. and all was sold in one
parcel.
On the argument it was ob
170.

jected that the sale was void because
the property was not present.
The
court said:
"A part of it was in
the house;
some
was in the barn,
and some was in the ﬁelds and else
where on the farm.
The whole could
not be gathered, so as to he brought
into view at one time, without incur
ring great and useless expense.
The
sale was made on the farm, and some
property was actually present and in
view.
If the oﬂlcer had previously
declared what property in particular
was to be soid, and had pointed it out
to the persons in attendance, I think
the whole should he deemed present
and in view, within the meaning of
the statute :" Tlﬂt v. Barton, 4 Denio,
171: see, Bruce v. Westervelt. 2 E.
D. Smith, 440.
Ii’ a part of the prop
erty sold is preseut at the sale, and
the remainder absent therefrom, the
sale will be good as to the former,
though void as to the latter: Linden
doll v. Doe, 14 Johns, 222.
And it
is held that the interest of a piedgor
ln goods cannot be sold unless the
goods are present at the sale:
Bake
well v. Ellsworth,
6 Hill, 484: Stiet
v. Hart, 1 Comst., 20.
The sale of
a growing crop at a place a half or
three-quarters of a mile from the ﬁeld,
and from which the crop could not be
seen, is invalid:
Winﬁeld v. Adams,
34 Mich., 437.
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or twenty-two, designating them only as the best and fattest,
it was decided that he had no power to sell in such a manner,
or to authorize the purchaser to select thirteen from the ﬂock,
and that the sale was void.“
is,

to sell so much property only as will
The proper course
satisfy the execution, and which can conveniently and reason
ably be sold separately.“ This rule does not apply when the

a

a

is

of the interest of
mortgagor ;3" in such case the sale
and
should
of
all
the articles in one lot. Unless one
be,
may,
man purchased the whole, he would not acquire the equity to
compel other purchasers to contribute towards the satisfaction
of the mortgage debt. The purchaser of a part of the property
would have no ¢right to redeem pro tanto.
The mortgagee
could not be compelled to receive
part of the debt and relin
sale

quish the lien as to a part of the property.“
I‘
No constable shall, ‘directly or indirectly, purchase any
goods or chattels, upon any sale made by him upon execution;
and every such purchase shall be absolutely void.”39
is

If the constable deliver the goods sold upon an execution to
the purchaser without receiving the money, he
liable for the
amount, although the purchaser refuses to pay for them.“
Where the plaintiif purchases at the sale, the constable may
lawfully deliver the goods to him, without receiving the

4

9

4

9

2

1

8

8

Johns.
36-—Hewson v. Deygert,
It is not necessary to sell each
It is the duty of
article separately.
the constable to sell the property in
such lots and parcels as to command
the highest price; and if he willingly
sacriﬁces the property by disregarding
his duty, he will be liable to the party
injured:
Spaulding,
v.
Perkins
Mich., 161.
And he can sell so much
property only as is suﬂlcient to satisfy
the execution, costs and expenses: Al
ien v. Klnyon, 41 Mich., 281;
N.
W., 863.
333.

3’l'—W‘henever
the
interest of the
judgment debtor in the property to
be sold is special and limited, it is
the constablc's duty to declare that
fact to the bidders, and by express
words to conﬁne the sale to such title
and interest as the debtor may really
possess:
Eggleston
Mundy,
v.
Mich., 303.
Denio, 171:
38-—TiIlt v. Barton,
see. Manning
v. Monsghan,
E. P.
Smith, 530.
It the sale is of the debt
or's lnterest in property covered by a
chattel mortgage, the whole oi’ the
mortgaged property must be sold to
gether in one lot or parcel, subject to
the mortgage:
Baldwin v. Talbot, 46
Mich., 21:
N. W., 565.
39—C. I...
SR7.
Johns.,
40—Denton v. Livingston,
§

3£'r—Warring v. Loomis, 40 Barb.,
The property sold must be sep
arnted from the mass with which it is
mixed; thus the sale of a certain num
ber of pounds of hay, part of s larger
bulk in stack, but not separated, has
Stevens v. Eno, 10
been held void:
Barb., 95.
484.

96.
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But when there is a dispute between creditors as to
money.“
which execution the money is to apply, the constable may re
fuse the plaintiﬁ"s bid if he intend to insist on the money, or
he should re-sell on the plaintiif’s refusing to pay the money.
He cannot recover the money of the plaintiff after having de
livered the property to him."
“When the defendant in an execution shall die after levy
and before sale, the property levied on shall be sold in the
same manner as if he was alive; but if no levy has been made
in such case, such execution shall be returned without further
proceedings; but if an execution shall have issued against sev
eral defendants, and some of them
the defendant in the judgment and
execution, and the defendant in the
levy, the execution may be executed

die thereafter, or against
his surety, for the stay of
execution shall die before
upon the property of the

surety.”43
sale to a

Adjournment of sale.-The oﬁ‘icer may adjourn the
even after
diiferent place from that appointed for
it,

§544.

is,

is

if

is

in his discretion to do so, and
the sale has commenced. It
abused,
not
the sale will be valid.“ So, if
discretion
that
no bidders attend, he should postpone the sale, and give notice
who should attend.
to the party in whose favor the execution
and bid himself.“
RETURN

OF

THE EXECUTION.

if

§545. How made.—-“The constable shall return the execu
tion, and pay the debt or damages, and costs levied, to the jus
tice who issued the same; or in case of his death, absence or
removal from ofﬁce, then to the justice having the custody of
any, to the person against
his docket, returning the surplus,
whom the execution issued/'4“

§

§

But if property
857.
was attached, it seems that a levy may
be made and the property sold after
See, Hoch
the deccase of the owner:
graef v. liendrie, 66 Mich., 557; 34
N. W., 15.
Tinkom v. Purdy,
44—C. L..
883.
.lohns., 345.

5

2

2

139,

190.

46—C. L.,
884.
The return is not
conclusive as to the date of the levy
as to those claiming prior liens upon
Mich.,
the property: Nail v. Granger,
450: Winﬁeld v. Adams. 34 Mich., 437.
Neither the justice nor the constable
has authority,
without special direc
tions from the party entitled to the
money, to receive anything in payment

538

8

396.
43——C, L.,

v. Butts,
45—Pixiey
Cow., 421;
Cow.,
and see, McDonald v. Nellson,

I

5

5

41—Nichols v. Ketchum, 19 Johns.,
Cow.. 390.
84; Russell v. Gibbs,
Cow., 390,
42-Russell v. Gibbs,
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(C

Where any constable shall not have been able to levy on
any goods and chattels, until there shall not be time suﬂicient
after the levy to advertise for sale, he shall return with the
execution a schedule of all such goods and chattels.”4"
“No constable shall levy upon, or sell any property, or im
prison a. defendant, upon any execution, after the time limited
therein for its return, except as is provided in the next sec
‘
tion.”“3

“Whenever an execution is returned by an officer having the
that he had levied on property, but there was not suffi
cient time after such levy to advertise and sell the same, the
justice may renew such execution, etc.”*°
same,

§ 546.

Procedure

in

case

of body execution.-—“For want of

sufficient goods and chattels, whereon to levy, the constable
shall, /in the cases authorized by law, if the eatccution require it,
take the body of the person against whom the execution shall
have issued, and convey him to the common jail of the county,
the keeper whereof is hereby required to keep such person in
safe custody in jail until the debt, or damages and costs shall
be paid, or he be thence discharged by due course of law.”5°
§ 547.

In

case term

of oﬁlce of oﬂicer expires before return.

-—-“Every constable to whom any execution shall have been
delivered, and whose term of oﬁice shall expire before the time
within which the return or collection of such execution is re
quired by law, shall proceed thereon in the same manner, and
shall have the same powers in relation thereto, as if his term of
of the judgment but gold and silver,
or such money as is by law made a
legal tender. If he receive bank notes
in payment without such direction he
renders himself liable to the party
in lawful money for the amount re
Heald v. Bennett, 1 Doug.
ceived:
Mich., 513: Hooker v. State ca: rol
If the con
Haynes, 7 Biackford, 272.
table take n promissory note in satis
faction of an execution, without the
it is void
authority of the plaintiff,
as between the constable and the mak
er: and the plaintiff may sue the con
But if the plaintiff ratify the
stable.
transaction, the note will be valid in
his hands, and if he sue the officer

for money

had and received, the note,
would become valid as be
tween the officer
and
the maker:
Armstrong
v. Garrow,
6 Cow., 463.
As to how far a constabie's return may
be ~contradicted
or impeached, see, Nail
v. Granger, 8 Mich., 450.
47—C. L., 5 885.
See. C. L., 5 892
as to the\form of the schedule,
&c..
see, post, § 549.
“Of renewing execu
tions."
48—C. L., 5 891.
Burk v. Webb,
82 Mich.,
182: Bowen v, Cuip, 36
Mich., 224.
See, post, Q 549.
49—C. L., l 892.
"Of renewing executions," &c.
50—C. L., 5 888.

it
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oﬁice had not expired; and such constable and his sureties shall
be liable for any neglect of duty, and for moneys collected
upon such execution, in the same manner and to the same
extent as if the term of office of- such constable had not ex
'

pired.”“

“If

any constable to whom any execution shall have been
delivered, shall die, become insane, or by sickness, or other
wise, be incapable of completing the service and return thereof,
before such writ hall have been fully executed, any other
constable may proceed thereon in the same manner that the
constable to whom such writ was originally delivered might
have done.”‘2
§548. Eﬂ‘ect of a.1evy.—-Before closing the subject of exe
cutions, the eifect of a levy in satisfying a judgment will be
noticed. A levy on property suﬁicient to pay an execution is
said to be presumptively a satisfaction of the judgment, and
so our supreme court have decided.53
To this rule there are
several exceptions. It will not be a satisfaction if the levy
was abandoned by the request of the defendant and for his
benefit,“ nor if the property be released from the levy by the
act of the defendant, as by his pretending that the property is
owned by others,“ or otherwise defeated by the misconduct
of the defendant. The loss or destruction of the property after
it is taken out of the debtor’s possession by virtue of the

N)

4

2

it

or if a levy has been made. but not
followed
by
sale
and
satlfaction.
for any suﬂiclent reason. the levy ma_v
be confessed,
and its legal elect re
pelled by an allegation of any fact
which by law should withdraw
from
the operation of the general rulez"
Farmers'.& Mechanics’ Bank v. Kings
Dnug., at p. 402.
ley,
Where the
claimant of property levied upon, by
his own unlawful acts, prevents the
application of the property to the sat
isfaction of the execution. he cannot
claim that the levy has satisﬁed the
judgment:
Nelson v. Ferris, 30 Mlch.,
See, People v. Hopson,
497.
Denio,
" Mlch.,
574; Dunphy v. Whipple,
6

540

54—0strander v. Walter,
President, &c.,
5."?--'l‘he
Cow., 192.

2

10.

8

a

I

I

2

&-.

51—C. L., 55 893, 987.
52—C. L., § 894.
Mechanics‘ Bank V.
53—Farmers’
Doug. Mlch., 3792 and see
Kingsley,
In this case, Ran
cases there cited.
“Upon the most
som, Ch. J., says:
investigation
have been
thorough
am
able to make of this question,
brou;:ht to the conclusion that, as be
tween the creditor and principal debt
or, the rule of law is that for which
the defendant contends, viz.: that a
levy outstanding and unaccounted for,
upon personal property in suiﬂclent
amount to pay a judgment, is prima
satisfaction,
of
and.
facie evidence
therefore, constitutes a good plea to
sci. fa. or an action of debt on judg
ment.
That levy is such is conclusive
is not pretended
evidence of satisfaction
levy, there
A plea setting up such
fore if false in fact, may be traversed,

v.

Hill

329.

Hallett,

»
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Where the judgment was
process would be a satisfaction.
satisﬁed by the sale of a horse on the execution, and the de
fendant recovered in an action of trespass against the plaintiff
the value of the horse, the defendant insisting that'it was
exempt from execution, the judgment was held to be revived
by the recovery, and the plaintiif was entitled to recover in an

of debt upon it.

In

court of record, the plaintiﬁ
would, in such case, be allowed to amend or strike out the re
turn on the execution and to have a new execution. As a
justice has no power to order such an amendment, the only
remedy the party has is an action on the judgment.“
The constable cannot pay oif the plaintiff in the execution
with his own money and retain a levy and enforce it after
wards upon the property for his own beneﬁt.“
action

a

Of renewing executions, and the issuing of fmther
§549.
executions.-—“If any execution be returned unsatisﬁed in whole
or in part, a further execution for the amount remaining due
may be issued upon the request of the plaintiff, or party inter
lested therein, or the justice may renew the same by an endorse
ment thereon to that eifect, signed by him, and dated when
the same shall be made, which shall be deemed to renew the
execution in full force, in all respects, for sixty days; if any
part of s'uch execution has been satisﬁed, the justice shall en
dorse on the execution the sum remaining due thereon.”5s

A further

execution should not be issued until the previous
If a justice issue a second execution
upon the representation of the plaintiﬁ that the former one
was lost, when in fact it had been paid, he will be a trespasser.”
So, if an execution is returned satisﬁed, a new execution can
not issue; the party must resort to his action on the judgment,
if the fact be that the judgment is not satisﬁed by the proceed
The return must be in writing; verbal
ings on the execution.“
one is

duly returned.”

56-—-Piper

v,

Elwood,

175.

57—Reed v. Yruyn,
See, Sherman v. Boyce,
Blgelow v. Provost. 5

4

Denio,

7 Johns.,
15 Johns..

165,
426.

443;
Hill, 566; Car
penter v. Stillwell. 1 Kern., 61, 67.
Bigelow v. Barre.
58—C. L., 5 877.
30 Mich., 1.
59—-—Cumston v. Field, 3 Wend.. 382.
A second execution cannot be issued.

where a ﬁrst has been levied on grow
ing crops and after being lndorsed
with the levy, is ﬁled with the Justice.
The theory of abandonment of the
levy under the ﬁrst cannot be sus
tained on such evidence alone: Frlyer
110 Mich., 22; 67 N.
v. .‘\[cNaughton,
W., 978.
60» Lewis v. Palmer, 6 Wend., 367.
61—Plper v. Elwood, 4 Denlo, 165.
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it

if,

infprmatilon by the constable that the execution was unsatisﬁed
would not be suﬂicient to authorize the issuing of a further
A levy upon property sufficient to pay an execu
execution.
tion is presumptively a satisfaction of it ;°'~’
therefore,

a

a

it

appear upon the execution that
must
levy has been made,
appear from the return that the property has been sold, or
otherwise accounted for legally, or
new execution cannot
issue.

2

Q

2

&

M. Bank v. Kingsley,
62-F.
548, note 53.
Doug.. 378: see, ante,
ed., 1041.
63—2 Cow. Treat,

542

6-i—(?.

65—C.

L.,
L.,

5 5

a

if

a

is

_

a

An execution cannot be renewed without
return by the
constable, which would authorize the issuing of another exe
cution.
The further execution may be, in form, the same as the one
ﬁrst issued, directing the collection of the full amount of the
judgment; and in case anything was collected upon the prior
execution, the justice should endorse thereon the amount re
maining due."
“Where any constable shall not have been able to levy on
any goods and chattels, until there shall not be time sufficient
after the levy to advertise for sale, he shall return with the
execution a schedule of all such goods and chattels.”°4
returned by an otﬁcer having the
“Whenever an execution
same, that he had levied on property, but there was not suiti
cient time after such levy to advertise and sell the same, the
justice may renew such execution, or issue another execution
and annex thereto
copy of such return, and such property
may be sold on the renewed o'r alias execution, in the same
such property be in
manner as on the ﬁrst execution; and
suﬁicient, other property may be levied on to satisfy such exe
In case the oﬂicer
cution, either before or after such sale.
who levied upon the property shall be living and in office, the
renewed or alias execution shall be executed by him.”°°
A copy of the return and schedule must be annexed, by the
This copy should
justice, to the renewed or new execution.
be
of
the
to
the
return made by
justice
copy
certiﬁed
by
be
the constable on the previous execution, and of the schedule
of the property levied upon by the constable by virtue of such
execution.
_
885.
892.
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In case the constable who served the prior execution
and in 0/ﬁce, the renewed or new execution must be delivered
to him; if not, to any other constable.
§550. Of setting oﬂ‘ executions.—“Executions between the
parties, upon judgments recovered in their own right,
may be set oﬁ, one against another, if required by either party 7I
in the following manner: When one of the executions is de
livered to a constable to be served, the person who is the debtor
therein may deliver his execution to the same constable, and
same

such constable shall apply the amount thereof, so far as it will
extend, or so far as it may be necessary, to the satisfaction
of the ﬁrst execution; and the balance due on the larger execu
tion shall be collected and paid in the same manner as if there
had been no set-oﬂY.”“°

,

§551. Of the liabilities of the constable and his sureties.—
constable, upon his election or appointment, shall execute,
with sufficient sureties, to be approved by the supervisor or
clerk of his township, an instrument in writing, by which he
and his sureties shall jointly and severally agree to pay to
each and every person who may be entitled thereto all such

“A

sums of money as the said constable may become liable to pay
on account of any neglect or default of said constable in the
service or return of any process that may be delivered to him
for service or collection, or on account of any misfeasance of
the said constable in the discharge of, or failure of said con
stable to faithfully perform any of the duties of his said
oﬁice.”°"
The responsibility of the sureties is co-extensive with that
of the constable, and they are liable whenever he is liable to the
party in whose favor an execution has been delivered to him."
The sureties of the constable are not answerable beyond the
default of their principal in his oiﬁcial duties." When a party

instructs an ofﬁcer to depart from the line of duty which his
process and the law. impose upon him, the officer becomes
66-—C.

L.,

§

897.

67—C. L., § 2384. Robertson v. Baxter, 57 Mich., 131: 23 N. W., 711. Not
that any speciﬁc obligee be
necessary
Bay County v.
named
in the bond:
Brock, 44 Mich., 45; 6 N. W., 101:

the

see, Eaton Rapids v. Stump, 127 Mich.,
1, 3; 86 N, W., 438.
68—Sloau v. Case. 10 Wend.. 370.
69—Gorham v. Gale, 7 Cow., 739,
74.6.
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private agent of the party; and the sureties
answerable for his acts or default?"
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would not

be

Neglect to return execution.-“If a constable shall
§551a.
neglect _or refuse to return an execution, and pay over the
moneys by him collected, within ﬁve days after such execution
shall have been paid, or shall neglect to levy an execution, or
otherwise execute the same according to law, the party in whose
favor such execution was issued, or who shall be entitled to
such moneys, may maintain an action of assumpsit in his own
name upon the instrument of security given by such constable
and his sureties; and in such suit the amount of the execution,
with interest from the time of the rendition of the judgment
upon which the same was issued, shall be recovered; and exe
cution shall issue forthwith, and no stay of execution shall be
allowed.

’ '71

If

an execution is delivered to a constable, he cannot avoid
any liability which may subsequently accrue upon it by deliv
ering it over to another oﬁicer."
_
In declaring against a constable and his sureties for neglect
70—Ibld.; Mickles
548.

v.

Hart,

1 Denio,

This statute au
71—C. L., § 890.
thorizes an action on the constables
bond before a justice though the pen
alty of the bond be an amount beyond
The
of the justice.
the jurisdiction
recovery. however, must be limited to
Mont
the jurisdiction of the Justice:
gomery v. Martin. 104 Mich.. 390; 62
N. W., 578.
An otﬂcer though in
demnified is not compelled to levy, if
in good faith he believes
the levy
If sued upon his
would be unlawful.
bond he can defend with the illegality:
(‘oville v. Bentley, 76 Mlch., 250; 42
As to the constable’s
N. W., 1116.
liability:
See,
Frost v. Weich, 1
Whipple.
Mlch., 30; Dunphy
v.
25
Mich,. 11; and as to pleadings. Clark
v. Gleason, 30 Mlch., 158.
When an execution is issued to a
sherlii!
and he fails to return it, the
to be lost. and the
debt is assumed
creditor is prime fncie entitled to re
cover of him the full amount. But the
oﬂicer is nevertheles allowed to make
the one excuse for not performing his
duty,—-that the defendant had no prop

erty from which the money could be
made.
And in case of a sale of prop
erty under the execution, the oiiicer
has no right to refuse to return his
doings on the writ because
of any
supposed
invalidity of the title sold:
he is not concerned with
the ques
tion whether the purchase
will be
available or not: Dunphy v. Whipple,
25 Mlch.,
11.
But an oﬂicer does
not render himself liable in trespass
for proceeding in good faith to serve
a. justices execution,
after
he has
been told by the defendant that an ap
peal has been taken. where the justice
insisted that the appeal had not been
perfected.
The oﬂicer has a right to
rely on his process until he is oiiicisi
ly notified of its having been super
seded: Foster v. Wiley. 27 Mlch., 245.
An execution regular on its face pro
tects an oiﬂcer acting under it when
against as a
proceeded
wrong-doer.
But in order to support a claim to
property under an execution levy, the
oﬂicer must show that it was issued
upon a valid judgment:
Adams v.
Hubbard, 30 Mlch., 104.
72-2 Cow. Treat., 2 ed., 1088.
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ing to serve and return a justice’s execution, it will be suffi
cient to allege generally that the judgment was duly given,"
but under such an averment it would be required to prove the
judgment, and that the justice had jurisdiction of the person
of the defendant, and of the subject matter, as also the issuing
of a valid execution.
But if the constable had collected the
money, it would not be competent for him or his sureties to
say that the execution was issued without authority, when
they are called upon to account for the money which the con
stable has received by virtue of it.“ If, however, the execu
tion was void on its face, he could not be compelled to pay
over the money to the plaintiff.

Of the remedy of security for stay of execution
§552.
against judgment debtor, after payment of judgment by him.
—-“When any judgment shall have been satisﬁed, by ahy per
son who shall have become surety for the stay of execution
thereon, such judgment shall remain good and valid in law, for
the use of such security, who, at any time thereafter, may sue
out execution on such judgment, against the goods and chat
tels of the defendant, for the use of such security, which shall
be so endorsed by the justice; such security shall also be en
titled to a transcript of such judgment, for his own use, which
shall have the same force and effect as transcripts in other
a
cases/"'5
in
an
execution
is issued for the beneﬁt of
case,
such
When,
the security for stay of execution, the justice should endorse
it as being issued for the surety.
The execution, by the terms of the statute, is to be issued
against the goods (ind chattels only of the defendant.
73—C. L., 5 770: sec. ante, § 166..
Wend.,
13
v. Irwin,
74—Lawton
233; Burk v. Webb. 32 Mich., 178.

35

75—C.
Lustﬂeld,
138.

545

L.,
116

§ 873.

Mich.,

See,

696;

Sweeney
v.
75 N. W.,

