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EOGERS LOCOMOTIVE & MACHINE
WORKS V. ERIE RY. CO.
(20 N.

J.

Eq. 379.)

Court of Chancery of New Jersey.

Oct Term,

1869.

This was a motion for a preliminary In-

The argument was had upon a
rule to show cause upon the biU filed and an
affidavit of James Fisk, Jr., hi reply to the
allegation of the bill as to the insolvency of
the Brie Railway Comi)any.
The bill sets forth that the Erie Railway
Company, by virtue of the provisions of the
charter of the Paterson & Hudson River
Railroad Company, of the lease of that road,
and the acts of the legislature giving validity
to that lease, and authorizing it to finish and
extend that road to the Hudson river, and
confirming the reorganization of the Erie
Railway Company under its present name,
became a common carrier between the city
of Paterson and the present termination of
its railway near the Hudson river, at the
Long Dock; that it ^wna 'bouiifl to _^aEry
^J^ight iv amV^^^iajCoJi^S^o^^^st^^B
!se actir" wKcril' f oT^ loco jratesJ^^Ta
ie°^ize usually made 35d
^eSgiBS^f
■^^fnoHve
jvmction.

senE'~awr~''^

^""■TiOT^iaffianEsr

wo^

amoimt to $31.80 for each locomotive; that
the company or some of its directors have
of Ildevised
a scheme for the purpose
legally increasing the rate to be charged for
such transportation; that they procured the
company to be chartered by the name of the
"Union Locomotive Express Company," with
power to forward and carry locomotives and
other property; and that the Erie Railway
Company or its stockholders or directors are
using this express company, and combining
with its directors, for the purpose of increasing the rates of transportation from Paterson to Long Dock; and that it has entered
into an agreement with the express company
that it should have the exclusive right of
transporting locomotives over the road; that
the express company have the power to
for forwarding without any limit
charge
as to amount, and do actually charge $250
and asfor transporting ^aeh locomotive,
sume only the llaDility of forwarders, and
the Erie Railway Company refuses to accept
for transportation at its depot at Paterson
any locomotive to be transported to Long
Dock, or to transport the same, unless
through the express company; that the complainant built two trucks, on which it was
in the habit of placing its engines and drawing them over the street railway from the
manufactory to the depot of the Erie Railway Company at Paterson, which were suitable to rim upon that road, and which could
be taken to tiong Dock with the locomotives
thus loaded upon them; that the Erie Railway Company, when these trucks so loaded
were last tendered to it for transportation,
caused them to be taken over its road in
the opposite direction, into the state of New

*-^/\^i^

«*-jl>C.VA>

York, and detains and keeps them there, sothat the complainant has no means to offer
its locomotives
to the Erie Railway Company for transportation, and that this is done
Intentionally to carry out the fraudulent combination with the express company, so that
the latter must be employed, at their exorbitant rates, to carry all the locomotives; and
that new trucks cannot be constructed or provided under several months.
The bill further alleges that the manufacture of locomotives has become a large and
imiwrtant business in Paterson, and that the
complainant and others have established their
worlfs there on faith of the means of transportation provided by law over the railway
of the defendants; that being compelled to
pay such sum for transportation will compel
them to add the amount to the price of their
locomotives,
and will injure their business
in competition with other establishments, and
omission to deliver would make them liable
to damages.
The bill alleges that this combination of the
Erie Railway Company is a fraud upon the
stockholders,
because they receive by the
only $10 for each locomotive
agreement
transported by the express company, when,
by law, they would he entitled to receive,
and would receive from the complainant and
others, more than three times that amount
for the same service, if performed directly
for them.
The bill prays for an Injunction to direct
and compel the Erie Railway Company to return the two trucks to Paterson into the possession of the complainant, and to transport
to the wharf, at Long Dock, all locomotive
engines of the complainant that may be delivered at the depot at Paterson, at the rates
prescribed by law, and to direct and compel
it to perform its duty as a common carrier;
also to restrain It from removing the complainant's trucks out of its possession, and
from preventing it from obtaining possession
thereof, an^restraining the other defendants,
that is, Jay/Gould, James Fisk, Jr., the Union
Marsh
Locomotive Express CompaBy,^.N.
Kasson, James G. Dudley, Henry J. Smith,
and C. Valletta Kasson, from entering Into
any agreement or doing anything to prevent
or hinder the Erie Railway Company from
transporting the locomotives of the complain,
ant over its road.
The bill charges that the Union Express
Company was got up by Jay Gould, James
Fisk, Jr., and Frederick A. Lane, three of the
directors of the Erie Railway Company, in
combination with N. Marsh Kasson, James
6. Dudley, Henry J. Smith, 0. Valletta Kasson, and P. K. Randall, as a contrivance to
shift the duties of common carriers from
the Erie Railway Company, and to enable
the defendants, or some of them, to make Illegal and exorbitant charges for transportation.
A. B. Woodruff,
briskie, opposed.

for the motion.

L.
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If

the allegations

of the bill are true, and they are supported
by the affidavits annexed,
and are not denied by answer or affidavit, they present a
flagrant case of refusal to perform the duties imposed upon it by law, and for which
its franchises were granted, by a corpora-

tion public in its object and almost such in
Railway companies have deleIts character.
gated to them as part of their franchises
power of the state.
much of the sovereign
In consideration of their discharging part of
what are the proper duties of government,
that is, providing the means of commerce
and intercourse by constructing the roads
which are the avenues of that commerce.
And when, being authorized, they assume to
operate these roads, they have devolved upon them in consideration of that franchise
the additional duty, which is not one of the
proper functions of the government, of common carriers, and are obliged to transport
all merchandise and passengers on the terms
fixed in the grant through whigh they obtain
their franchises. In this case the wrong is
attempted to be aggravated by the charge
that it is done through a corrupt combination between the directors of the company
and others, by which these directors, in violation of their duties and trust, conspire for
their own emolument to cause the company
under their control to refuse to perform the
duties imposed on it by law. In such manner
that the public are injured by extortionate
charges, and the stockholders defrauded of
their just dues, and also in such manner
that the state can cause the valuable franchises of which they are possessed as a right
of property to be annulled and forfeited for
the willful violation of the compact by which
they were granted.
These allegations may not be true, and may
be totally disproved at the hearing; but as
their truth is sworn to, and is not denied, I
am hound to treat them as true for the pmv
So far as they
poses of this application.
relate to dereliction in duty to the stockholders of the Erie Railway Company, the complainant cannot have here any relief based
upon them.

I will also assume for the purposes of
this application that the Brie Railway Company having, as the legal assignees of the
Paterson & Hudson River Railroad Comr
pany, and of their franchises. Including the
right to finish the road to the Hudson river
and to tunnel Bergen hill, constructed the
extension of the road to the Hudson river,
holds it as part of that road, and subject to
all the restrictions and duties imposed upon
that road by the charter of the original company; and that it Is therefore a common carrier, bound to transport goods over this extension, as well as over the residue of the
road, at the rates fixed in the charter.
Whether this duty could be performed by
delegating to another person or company
who would discharge It in the same manner,
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and for the same compensation, and with
the same liabilities, need not be discussed
They have attempted to delegate it to
here.
a company who do not attempt or offer to
perform the duty as common carriers, or
subject to the liabilities of common carriers,
but only as forwarders, and who charge for
this imperfect performance more than four
times the rate authorized to be charged by

the Erie Railway Company. They therefore do not provide any one to discharge the
duty required of them, and they utterly refuse to perform it themselves, and have
bound themselves by a contract that no one
but the express company shall perform it.
Such contract may be void, both as ultra
vires and contrary to law, yet it is proper
to be .considered as showing the Intention
of the company not to perform this part
of their duty.
The injury to the complainant, too, is of
that nature, that while there may be aj
remedy at law, as by recovery of damage
for Injury, yet is such that cannot be ad&
I
quately relieved by suits for damages.
is continually recurring, and will require
continued and repeated suits, and continued
litigation, and the expenses of each suit
would make the recovery of the excess paid
I now assume that
an inadequate remedy.
the Erie Railway Company Is, and will remain, solvent.
The affidavit of the proper
officer of the company, which is legally before the court, clearly shows that the company is not solvent, or likely to prove so.
But, although the injury is proved, and
the subject-matter is such that a court of
equity will not refuse relief, on the ground
that there is adequate relief at law, the
question remains whether the injunction
here applied for can be granted, or any part
of it. There are injuries which this court
cannot redress, although there may be no
satisfactory remedy at law, and those which
this court can redress, for which no preliminary Injunction can Issue.
The two chief objects for which the injunction is asked are to compel the railway
company to return to the complainant its
trucks, and to compel it to transport the locomotives of the complainant from Paterson
to Long Dock at the legal rates of freight i
These are to compel the company to act, not
And the act comto refrain from acting.
manded Is the whole duty of the company,
and its performance is the whole right of
It is not the case of a
the complainant
prohibition of keeping up a structure or
maintaining some material object, the erection and continuance of which is the act that
deprives the complainant of his right, and
the destruction or removal of which would
restore the enjoyment of It
It is contended by the defendant that a
mandatory Injunction, or one which commands the defendant to do some positive
act, will not be ordered, except upon final
hearing, and then only to execute the decree
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avoid. If the Injury be already done, the
or Judgment of the court, and never on a
preliminary or interlocutory motion. Or that,
writ can have no operation, for it cannot
if it ever does so issue, it is only in cases be applied correctively, so as to remove it."
In that case, the Injury done was driving
of obstruction to easements or rights of like
nature, in which a structure erected and kept
piles for a bridge, so as to obstruct navigation. A mandatory Injunction to remove
as the means of preventing such enjoyment
will be ordered to be removed, as part of them would have remedied the whole evil.
In Hooper v. Broderick, 11 Sim. 47, a
the means of restraining the defendant from
Interrupting the enjoyment of the right.
preliminary injunction to restrain a tenant
Although there is some conflict in the aufrom discontinuing to keep an inn was disI am of opinion, solved on the ground that it was mandatory,
thorities and decisions,
the same as if he was commanded to keep
after examining into them, that this position,
with the limitation, is the established docan inn.
in Blakeman v. Navigation Co., 1 Mylne
trine of the courts of equity, and that it is a
proper and discreet limitation of the use of & K. 154, Lord Brougham, after a review
the preliminary injunction, as well as susof the cases (page 188) and quoting with
approbation what Lord Hardwicke said in
tained by the weight of authority.
Kyder v. Bentham, that "he had never
.Tustice Story, in 2 Eq. Jur. § 861, says:
"A writ of injunction may be described to known an order to puU down on motion,
be a Judicial process, whereby a party is
and but rarely by decree," refused so much
required to do a particular thing, or to reof the injunction prayed for as directed the
defendant, Powell, to fill up the collateral
frain from doing a particular thing, according to the exigency of the writ. The most
The cases of the East India Co.
pond.
Spencer v. London
common form of injunction is that which
V. Vincent, 2 Atk. 83;
operates
as a' restraint upon the party in
and Birmingham Hallway Co., 8 Sim. 193;
the exercise of his real or supposed rights,
and of Durell v. Prltchard, 1 Ch. App. 244,
and Is sometimes called the remedial writ
are to the same effect And In the last
of injunction.
The other_form, commandi ng
case. Lord Romilly, M. K., held that the
an act to be. doner. s sometimes c all ed ffie* court, upon final hearing, could not issue a
'
because"rt issues "altST a de^. mandatory injunction directing a wall to he
3ui|iffl§I]]]wrtC
'Ta'ee,
and 1l~"ln'*TEi~nature
otista e^eeaogni taken down; yet the lords justices on appeal held that it had the power, but that in
to efllorce
ttie_jame7^
'
"5f£ Eden*"begiiis^ his treatise on Injuncthe case before them it should not be exercised, and dismissed the appeal.
tions by saying: "An injunction is a writ
Issuing by the order and under the seal of a
There are cases In which mandatory incourt of equity, and is of two kinds. The
junctions have been ordered on motion, but
they are ail, or nearly all, cases in which
one is the writ remedial; for, in the endless
variety of cases In which a plaintiff is entisome erection placed and maintained by the
tled to equitable relief, if that relief condeiendant to effect the injury complained
sists in restraining the commission or conof was ordered to be removed, or its maintetinuance of some act of the defendant, a
nance forbidden, on the ground that the
court of equity administers it by means of defendant effected the act he was restrained
The other species
the writ of injunction.
from doing by continuing such section.
of Injunction is called thg^lTOfgiaTwrit, and
In Robinson v. Lord Byron, 1 Brovra, Ch.
- Tasmig'''mliggaTe1irt;rT'' aegfeerttnrTrTnTT^
688, which is referred to as the leading case
mandatory injunction. Lord Thurlow or"IgfTy aFsTnB^ai~TJ§TiI|rTSnra^]|naturej^^
'
- for
" "'
— — ~— ■
^"
dered an injunction to restrain defendant from
execuTOiir*
"It using his dams and other erections, so as to
p. 260, It is laid down:
f Til "nfewT Inj.that
equity has not Jurisdlcprevent the water from flowing to the comsettled
(seems
plainant's mill in such quantities as It had
jtlon to compel, on motion, the performance
ordinarily done before April 4, 1785. The eff of any substantive act"
In 3 DanieU, Oh. Prac. 1767, it is said: "It fect of this may have been to compel the reBut as
moval of the part erected after 1785.
is to be observed that the court wUl not, by
injunction granted upon interlocutory applithe case states the injury complained of to
I
cation, direct the defendant to perform an
be that Lord Byron so used his dam and
J
act, but might, upon motion, order the degates as to let the water flow irregularly, to
(
fendant to pull down a building which was
the complalnant^s injury, I do not see in the
report any direction, express or implied, to
clearly a nuisance to the plaintiff."
Lord Hardwicke, in an anonymous case
take down anything, or to do any act whatin 1 Ves. Jr. 140, restained the further dig- ever.
In Lane v. Newdigate, 10 Ves. 192, the obging of a ditch, but refused, on motion berore answer, to order the part dug to be ject of the injunction was to compel the restoring of a stop gate which was viTongfully
filled up.
Lord Bldon would not order It to
Chancellor Vroom, in Attorney-General v. removed.
the preventing
but restrained
be restored,
New Jersey R. & Transp. Co., 3 N. J. Eq.
"The injunction is a preventive
the use of the water by complainant by the
141, says:
remedy.
It interposes between the complain- removal of a stop gate, which was equivalent
ant and the Injury he fears or seeks to to an order to restore it, and was bo Intended.
I

I

INJUNCTIONS.
In Eanken v. Husklsson, 4 Sims. 13, the
court restrained the defendant from permitting an erection to remain. This was equivalent to an order to remove it; but it is like
the others, simply removing that by which the
defendant continued, the nuisance to be restrained.

In Mexborough v. Bower, 1 Beav. 127, Lord
Langdale ordered an injunction to restrain
permitting the communication complained of,
by which complainant's mine was flooded, to
The Injunction was to prevent
remain open.
the flowing of the mine, by restraining or removing the means by which the defendant
continued to do it.
In North of England By. Co. v. Clarence By. Co., 1 Golly. 507, the Injunction
prayed for was against maintaining a wall,
and after the rights of the parties had been
referred to, and settled in the court of the
exchequer. Vice Chancellor Bruce hesitated to
grant the Injunction, although he held (page
might be
521) that mandatory injunctions
yet he referred the case to Lord
granted;
Chancellor Lyndhurst, who, it is stated, granted the injunction In nearly the terms of the
prayer; but whether it included this mandatory part does not dlstinctiy appear.
The case
established the right of the complainant to
build a bridge over the railway of the defendant and to rest the supports of the scaffolding
on the soil; and the mandatory prayer was
that defendants should remove a wall placed
on their grounds to hinder it.
In Greatrex v. Greatrex, 1 De Gex & S. 692,
the Injunction was against preventing the
plaintiffs from having access to the books of
the firm, and against removing them from, or
keeping them at, any other place than the
place of business of the partnership, as the
defendant had removed the books.
This was
equivalent to an order to restore them, but
yet it did not command any act to be done.
In Heracy v. Smith, 1 Kay & J. 389, the
Injury was covering with tiles the chimneys
from the butler's pantry of the complainant
Lord Hatherly (the present lord chancellor,
then vice chancellor, Sir W. P. Wood), on the
authority of Bobinson v. Lord Byron, granted
an injunction the effect of which was, and
H.& B.EQ.(2d Ed.)— 47
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was intended to be, to compel the defendant
to remove the tiles; but he declined to adopt
the mandatory form, but restrained the defendant from doing any act to prevent the
smoke from arising.
The substance of the
judgment is grounded on the power of the
court to remove an erection made by the defendant to effect the Injury to be redressed,
when that erection is the means by which the
defendant continues to inflict the injuries from
which the court intended to restrain; and the
form of it is an acknowledgment of the general principle that an Interlocutory injimction
should not command the doing of any positive

act

A number of authorities and cases were cited on the argument to show that courts of
equity will, in certain cases, decree the restitution of particular chattels; but these are all
cases where it was so ordered upon final
hearing. There is no case of any interlocutory Injunction being granted or even applied
for, for such purpose.
It would be a simple
and easy substitute for the action of replevin;
and there is nothing in this case to warrant
such order, even upon final decree. The value
of these trucks can be fully recovered at law,
and, as to the use of them in the meantime,
new ones could be built sooner than a suit in
equity be brought to final hearing.
feel, therefore, constrained to refuse the
Injunction so far as these mandatory prayers
are concerned.
As to so much of the prayer
as asks to restrain James Fisk, Jr., and the,
other defendants named in it from entering into any agreement, or doing anything to pre- '
vent or hinder the Erie Railway Company
transporting the complainant's locomotives, 1
think the injunction ought to be granted.

I

They are conspiring with the Erie Railway
Company to injure the complainants in a
way for which the redress at law Is not adequate, and therefore should be enjoined from
doing any acts to that end.
I do not intend to intimate any opinion upon
the question whether this court has power on
the final hearing to give the complainants the
relief they seek by compelling the Erie Bailway Company to transport their locomotives
at the established fares.
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WHITECAR

MICHEJNOR

et al. v.
(37

N.

J.

et al.

Bq. 6.)

Court of Chancery of New Jersey.

May Term,

1883.

Bill for injunction. On motion for mandatory Injunction. On order to show cause.
On bill and answer.
S. K. Bobbins and B. ,D. Shreve, for complainants. R. S. Jenkins, for defendants.

THE CHANCELLOR.

The complainants
a minister
of the Methodist Episcopal denomination,
who has been duly appointed for the present
conference year to the charge over the Methodist Episcopal Church at Moorestown, and
certain of the members of that church. The
defendants are the trustees of that church.
The bill states that the defendants, on the
29th of March last, closed the church against
the members and congregation,
and have
kept it closed ever since.
It prays an injunction to compel them to open It for the
religious
uses to which it was dedicated.
It appears from the blU and the admissions
of the answer that the church was organized
imder the rules, regulations, and discipline
prescribed by the general conference of the
Methodist Episcopal Church in the United
States, and was duly Incorporated on or
about the 21st of August, 1815, under the
act "to incorporate trustees of religious societies," by the name of "The Methodist Episcopal Church at Moorestown";
that Rachel
S. Andrews, In September, 1858, conveyed to
Deacon Brock, Caleb Penimore, Thomas Mar^
ter, James Moore, John Ireland, Isaac Browning, and Paul Crispin, "trustees of the Methodist Episcopal Church at Moorestown, in the
county of Burlington and state of New Jersey," the lot of land on which the church
edifice la built, for the use and benefit of the
members of the Methodist Episcopal Church
at Moorestown, and that afterwards the
members of that church built thereon the
church edifice in question as a place of worship, according to the rules of faith of the
Methodist Episcopal Church in the United
States, and subject to Its discipline, and that
fthe church edifice has been used as such
j from the time of its erection until it was closed by the trustees on the 29th of March
last; that on the 27th of that month the
'
Rev. Dr. Wiley, one of the bishops of the
Methodist Episcopal Church of the United
States, and in whom, by the rules and regulations of the general conference, was reposed the power, and on whom was Imposed
the duty, of appointing for the present conference year the ministers for the various
churches constituting the New Jersey Annual
Conference,
to which annual conference the
church at Moorestown belongs, appointed Dr.
Whitecar to that church for that year (being
his second annual appointment to that
church) as minister in charge, and the latter
are Rev. Dr. Charles

H. Whitecar,

accordingly entered upon the discharge of his
duties, and in the course thereof proceeded
to the church building on the 29th of March
for the purpose
f holding the usual prayer
meeting there, but found the doors of the
church locked and a notice thereon dated that
day, and purporting to be given by the board
of trustees and signed by its secretary, that
the church would remain closed until further notice; that he and the members of the
church there assembled were compelled to
disperse
without gaining entrance to the
church; that the members present appointed
a committee of six of their number to call
with the minister upon the president of the
board of trustees and learn the cause of the
closing of the church and preventing the
minister and the members from holding service therein; that the committee called on the
president and made inquiry; that at the
time another of the trustees was present
with the president; that In reply to the inquiry the president said that he had not the
keys and did not know where they were,
and, at the same time, said to the committee
that the trustees had the power and authority to close the church^Jtait gave no reason for doing so; that the committee, on the
same occasion, asked him to show them the
deed of the diurch property,
but he, while
admitting that he had it in his house, where
the interview took place, refused to show it
to them.
It also appears, by like statement
and admission, that the trustees have kept
the church locked ever since the date mentioned, the 29th of March, and have refused
to permit It to be used for public worship or
even for the meeting of the quarterly conference, which is presided over by the elder
of the district. The defendants, by their an
swer, assert their loyalty to the Methodist
Episcopal Church In all respects, and theli
willingness to obey its rules, regulations, ani
discipline so far as they comport with thefc*
legal obligations, as they understand them
under the before-mentioned deed of trust,
and allege that their action In closing the
church against Dr. Whitecar is in accordance with the expressed wishes and determination of the majority of the members of
the church, and because they are of opinion that the welfare of the church demands
that he should not be its pastor.
On the argument of this motion It was stated in behalf of the defendants,
and it is so
averred in the answer, that their action in
closing the church was due to the fact that,
in view of the trust in the deed for the land
on which the church edifice is built, they considered It their duty to obey the wishes of the
majority of the members of the church as to
who should ofiJciate as its settled pastor, notwithstanding those wishes may be in confiict
with the rules, regulations, and discipline of
the Methodist Episcopal Church.
This view,
however, is entirdy erroneous.
Not only so,
but there is, in fact, no ground whatever for
assuming that, by reason of anything in the
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they are under any obligation different
the church belongs to the Methodist Episcopal
connection, as it is admitted it does, there is
from that which would devolve upon them
merely as trustees of the church had the deed
no warrant of law, discipline, or usage for the
acts of the defendants.
been made directly to the corporation and exWhat is known as
the itinerancy of the preachers, and the absopressed no trust The deed, as before stated,
was made, not to the corporation,
but to lute power of the bishops over the appointments of the preachers to the churches, is part
certain persons who, at the date of the conof the discipline.
veyance, were the trustees of the church. It
conveys the property to them with the addiChief Justice Gibson said, in Com. v. Cornish, 13 Pa. 28S, 290, that in the Methodist
tion of "Trustees of the Methodist Episcopal
Episcopal Church in England and America the
Church at Moorestown, in the County of Burlington and State of New Jersey," after their
election and ordination of the priesthood
by
names, in trust for that church, and the only
the general or annual conference, the ordination of them by laying on of hands by a bishop
proper use and behoof of the members thereand elders, and fixing of their appointments by
of. Neither the defendants nor any of them
are parties to that deed, and neither they nor
the bishop, are cardinal points, the last of
any of them claim by descent, grant, or devise
them a distinctive one. He adds that it is the
They are merely rock on which the church is founded and on
from the grantees therein.
elected in Februwhich it has prospered.
trustees of the corporation,
Remove the church
Neither th e legal n or theequiary, 1882.
from it, he says, and it ceases to be MethoThe ~3istic; and he also says that the election and
table title to"the "property is in them.
"-tHtter-1«te-Ts~ln^Bre TTOrperationranaP they ordination of elders, and the fixing of their
merely represent the corporation as trustees
appointments,
are regulated by articles which
holding the title of the corporation on a simare fundamental.
Said Judge Edmonds, in
ple trust which makes them bar^ depositaries
the ease of People v. Steele, 2 Barb. 397, 413:
Bq. 583.
"I am irresistibly conducted to the conclusion
of the title. Morgan v. Rose, 22 N.
And the case would not be different if they that the itinerancy of the priesthood, enforced
by the power of the episcopacy. Is now and for
held the legal title under the deed. But they
By the act of incor- more than a century has been the well-estab! do not hold that title.
lished practice of this church, is clearly defined
poration the trustees did not acquire the authey
thority
claim
In the doctrines and discipline, and has been
which
close
the
church
to
I
Morgan v. Rose,
again and again understandingly and advisedj building at their discretion.
; ubi supra.
ly justified and defended by the highest ecclesiastical tribunal known in its constitution." In
vMor have they power, under the_dlscjpline
ot-thfijchuishijodose itJLgainst_the_duiy_ ap- the case last cited, which is the leading case
on the subject, and which in Its circumstances
pointed preaehOTJ~llK(ugir'a majoHfEy of the
that they should do so. was s,ubstantially identical with this, the very
mSbefs'are'desirous
Nor have they such power under the trust in question presented here as to the right of the
'
trustees ofTKMetiiodist Episcopal church to.
The trust is that the grantees
the deed.
exclude' the blslop'S' appointee" "Was"J53iclaliy
therein named, and the survivors of them,
will hold the decided against the trustees:," Therer" as ~h6fe7
their successors and assigns,
property for the only proper use and behoof" the trustees claimed to be supported In their
action by the majority of the members of
of the members of the Methodist Episcopal
also,
Brunnenmeyer v.
See,
the church.
Church at Moorestown, their successors and
It is admitted that that Buhre, 32 111. 183.
assigns, forever.
But it is urged by the defendants that acchurch was organized under the rules, regulacording to the practice of this court there
tions, and discipline prescribed by the genershould be no mandatory injunction In this
al conference
of the Methodist Episcopal
case before the final decision of the cause. On
Church of the United States, and It is not
It was the filing of the bill an injunction was grantdenied that it has been so ever since.
ed, but it was not mandatory in its character.
in 1815, now nearly seventy
Incorporated
It indicated that in the judgment of the court,
years ago. The very name of the corporation
As a on the case made by the bill, the defendants ]
indicates its character and connection.
ought to be restrained from closing the church ,
Methodis t Episcopal chi achjt_is subject to
ITW building against the preacher and the church, i
those rtjfisj-regiilattons, and^discipJiner
not alleged
thaF the appoilrtmenr^of tha It did not, however, require them to open
under the nonand they refused to open
preacher was unauthorized or Irregular, but
deed,

It

it,

J.

I

a

a

Their refusal was
mandatory prohibition.
violation of the command of the writ,
not
and the application for an attachment against
them for contempt was therefore properly denied. The present application was subsequentmandatory injunction.
made to me for
granted an order to show cause
thereupon
why such an injunction should not be granted,
and the defendants then put in their answer.
The whole case is now before me, and the defendants have been heard upon the applicaly

that a majority of the members of the church
desire that the preacher appointed shall not
be permitted
to act as the pastor of the
church,— to discharge the duties of the place
It is
to which he has been duly appointed.
not claimed that there is any warrant In the
discipline of the church for the action of the
trustees, nor that the discipline provides that
the wishes of the majority of the members
shall determine whether the preacher appointIf
ed to the charge shall act as such or not.
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I am

of the opinion that judged by tlielr
and assuming the truth of the facts
alleged, they are without justificathe act complained of; and I see no
for
either Jurisdictional or prudential,
refusing the writ While the jurisdiction of
the court to interfere by way of mandatory
injunction should be exercised with the greatest possible caution, yet where the right to restrain the violation of which the Injunction is
asked for is clearly made out, and there is a
present want of the use of that right, the
The court is al-.
court should not hesitate.
ways very reluctant to grant a man3al^7
Tiijun^ctibn oh ah inter!Kutory appncat JonTTSut"
—wE§fe"exfreme or very _serious~aamage woulff"
—
Snsi35"fiom wittholding it, as m~cases ot iff"
TSffCTOTcejwith easemen ts or other cases flfc.
'^ndtogjmgjedftte. rellem_^wiji De ^nted.
tion.
answer,
therein
t tion for
' reason,

<>i^.cztJLA

%M.«.-^^-^-^^

Joyce, Prin. InJ. 57; Rogers Locomotive &
Machine Works v. Brie R. Co., 20 N. J, Eq.
379; Thropp v. Field, 26 N. J. Bq. 82; Longwood Valley R. R. Co. v. Baker, 27 N. J. Eq.
In this case it is not reasonable, under
166.
the circumstances, to permit the defendants
to deprive the church of the use of the edifice
imtil the final hearing.
The property is held,
by the defendants on a simple trust, and thej
are unwarrantably withholding the use of it
from those for whose use they hold it. They
have been heard and thehr defense fully laid
before the court and considered.
There will\
be an injunction commanding them to
desist]
and refrain from continuing to keep the church/
closed at such times as to prevent the preach-j
er, Dr. Whitecar, and the members of the
church, from using it for the purpose of religious worship and church business.

^ZZ:z^l^^

.^^^-^oL^l
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WATSON

T.

SUTHERLAND.

(5 WaU. 74.)
Supreme

Court of the United States.

Dec,

1866.

Appeal from circuit court of the United
for the district of Maryland.
Watson & Co., appellants in the suit, having issued writs of fieri facias on certain
judgments which they had recovered in the
circuit court for the district of Maryland
against Wroth & Fullerton, caused them to
be levied on the entire stock in trade of a
retail dry goods store In Baltimore, in the
possession of one Sutherland, the appellee.
the exclusive ownerj Sutherland, claiming
ship of the property, and insisting that Wroth
& Fullerton had no interest whatever In It,
filed a bill in equity, to enjoin the further
prosecution of these writs of fieri facias, and
so to prevent, as he alleged, irreparable injury to himseU. The grounds on which the
bill of Sutherland charged that the injury
would be irreparable, and could not be compensated in damages,
were these:
that he
was the bona fide owner of the stock of
goods, which were valuable and purchased
for the business of the current season, and
not aU paid for; that his only means of payment were through his sales; that he was
a young man, recently engaged on liis own
account in merchandising, and had succeeded in establislung a profitable trade, and if
his store was closed, or goods taken from
him, or their sale even long delayed, he
would not only be rendered insolvent, but
Ills credit destroyed, his business wholly
broken up, and his prospects in life blasted.
The answer set forth that the goods levied
on were really the property of Wroth & Fullerton, who had been partners in business
in Baltimore, and who, suspending payment
In March, 1861, greatly in debt to the appellants and others, had, on the 27th October,
1862, and under the form of a sale, conveyed
the goods to Sutherland, the appellee; that
Sutherland was a young man, who came to
this country from Ireland a few years ago;
that when he came he was wholly without
property; that since he came he had been
salesman
in a retail dry goods store, at a
small salary, so low as to have rendered it
impossible
for him to have saved from his
earnings any sum of money sufficient to have
made any real purchase of this stock of
which the
goods from Wroth & Fullerton,
answ» set up was accordingly a fraudulent
transfer made to hinder and defeat creditors.
It further stated that the legislature of
Maryland had passed acts staying executions
from the 10th of May, 1861, until the 1st of
Novembw, 1862; that previous to the 1st
November, 1862, Wroth & Fullerton had determined to pay no part of the judgments
rendered against them; and that from the
10th May, 1861, until the 1st November, 1862,
judgments, amounting to between $30,000
and $40,000 had been rendered against them;
States
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that between
the date of the suspension,
March, 1861, and the 27th October, 18C2, they
had sold the greater portion of their goods,
and collected a great many of the debts due
them, but had paid only a small portion of
those which they owed; secreting for their
own use the greater portion of the money
collected, and with the residue obtaining the
goods levied upon.
It added that there was no reason to suppose that the levy aforesaid, as made by said
marshal, would work irreparable injury to
the appellee, even if the goods so levied on
were the property of the complainant, as
property of the same description, quantity,
and quality, could be easily obtained in market, which would suit the appellee's purpose
as well as those levied upon, and that a jury
would have ample power, on a trial at common law, in an action against the respondents, now appellants, or against the marshal
on his official bond, to give a verdict commensurate with any damages the said appellee could sustain by the levy and sale of

\

.

the goods aforesaid.
On the filing of the

bill a temporary In-\ f
Junction was granted, and when the causes
was finally heard, after a general replication!
filed and proof talsen, it was made perpetual./
These proofs, as both this court and the
hardly established, as
one below considered,
Sutherland, the alleged fraud on
respected
creditors.
The appeal was from the decree of perpetual Injunction.
Mason, Campbell & McLaughlin, for defendants. Wallis & Alexander, contra.
Mr. Justice DAVIS delivered the opinion
of the court
There are, in this record, two questions for
Was Sutherland entitled to
consideration.
invoke the interposition of a court of equity ?
warrant the ^
and, if so, did the evidence
court below In perpetuating the injunction?
It is contended that the injunction should
have been refused, because there was a complete remedy at law. If the remedy at law
is sufficient, equity cannot give relief, "but
It is not enough that there is a remedy at
law; it must be plain and adequate, or in
other words, as practical and efficient to the
ends of justice, and its prompt administraHow could
tion, as the remedy in equlty."i
at law, for the
Sutherland be compensated
Injuries he would suffer, should the grievances of which he complains be consummated?
If the appellants made the levy, and prosecuted It In good faith, without circumstances of aggravation. In the honest belief that
Wroth & Fullerton owned the stock of goods
(which they swear to In their answer), and
It should turn out, in an action at law instituted by Sutherland for the trespass, that
the merchandise belonged exclusively to him.
It Is well settled that the measure of dam-

/

I

Boyce's

Bx'rs v. Grundy. 3 Pet. 210.
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»

Pet. 272; 282.
Baldw. 142,

/

&

ia

a

j

t

Conard v. Pacific Ins. Co..
Pacific Ins. Co. v. Conard,
Fed. Gas. No. 10,647.

.

cannot be awaxd-

compensation

\

wHck

n a tr ial at law,
"Commercial ruin to Sutherland might,
therefore, be the effect of closing his store
and selling his goods, and yet the common
law fail to reach the mischief. To_preYent
a consequence like this,
court of egul^
/steps "iSParfests'tfie proceedings in limine;
brings the parties before it; hears their allegations and proofs, and decrees, either that
the proceedings shall be unrestrained, or else
perpetually enjoined The absence
of a
'"plain and adegagta-^emfijy^^atjawaffords
he only teSt o equity'jurisdj ction, aScTSe'
g^plication of this principle £b
particular
case, must depend altogether upon the character of the case, as disclosed in the pleadings.
In the case we are considering, it is
very clear that the remedy in equity could
alone furnish relief, and that the ends of
justice required the injunction to be issued.
The remaining question In this case Is
one of fact.
The appellants. In their answers, deny that
the property was Sutherland's, but Insist

a

it

I j

but__for

jd

If

U

ij/"

'

a

.

that
was fraudulently purchased by him
of Wroth & Fullerton, and is subject to the
payment of their debts.
It seems that
Wroth & Fullerton had been partners In
business In Baltimore, and suspended payment In March, 1861, In debt to the appellants, besides other creditors. Although the
appellants did not recover judgments against
them until after theh: sale to Sutherland, yet
other creditors did, who were delayed In consequence of the then existing laws of Maryland, which provided that executions should
be stayed until the 1st of November, 1862.
Taking advantage of this provision of law,
the answer charges that Wroth
Fullerton,
after their failure, collected
large portion
of their assets, but appropriated to the payment of their debts only a small portion thus
realized, and used the residue to buy the
very goods In question, which Sutherland
fraudulently purchased from them on the
27th of October; 1862, In execution of
combination and conspiracy with them to hinder, delay, and defraud their creditors.
The
answers also deny that the Injury to Sutherland would be Irreparable, even
the stock
were his, and Insist that he could be amply
compensated by damages at law. After general replication was filed, proofs were taken,
but, as In all contests of this kind, there was
a great deal of Irrelevant testimony, and very
much that had only a remote bearing on the
question at Issufe between the parties.
It
unnecessary to discuss the facts of this case,
for
would serve no useful purpose to do so.
We are satisfied, from a consideration of the
whole evidence, that Wroth & Fullerton acted badly, but that Sutherland was not a/
party to any fraud which they contemplated/
against their creditors, and that he made the
purchase In controversy, In good faith, andj
for an honest purpose.
The evidence also shows conclusively, that
had not the levy been arrested by Injunction, damages would have resulted to Sutherland, which could not have been repaired
at law.
The decree of the circuit court Is, there-

it

If the property were not sold, could not
extend beyond the Injury done to It, or, If
sold, to the value of I^ when taken, with Interest from the time of the taking down to
the trial. 2
'
And this is an equal rule, whether the suit
is against the marshal or the attaching creditors, if the proceedings are fairly conducted, and there has been no abuse of authority.
Any harsher rule would Interfere to prevent
the assertion of rights honestly entertained,
,
/i4id which should be judicially Investigated
Mand settled.
"Legal compensation refers
/solely to the Injury done to the property taken, and not to any collateral or consequentlal damages, resulting to the owner, by the
nrespass."»
Loss of trade, destruction of
■credttr and failure of business prospects^ are
'coDartef al or^consequehllal
damages, which"
l8~cIaimeil~wouId~result from "the trespass,
ages,

it
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fore,

affirmed.
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INJUNCTlONa.
McHENRY
(90 N.

V.

Y.

JEWETTT.
58.)

Court of Appeals of New York.

1882.

Action by one McHenry against one JewFrom an order of the General Term
affirming an order of the Special Term granting a preliminary Injunction restraining defendant from voting on certain stock either
In person or by proxy, or from giving a proxy
pendente lite, defendant appeals.
Reversed.
W. W. MacFarland, for appellant
B. F.
Dunning, for respondent

ett

ANDREWS, C. J. The complaint shows
that the plaintiff Is pledgor of shares of railroad stock transferred on the books of the
company to the defendant as trustee for the
pledgee, and the action is brought to restrain
the defendant from voting upon the shares
at the meetings of stockholders, which it is
alleged he has heretofore done, and claims
the right to do In the future by reason of his
title and right as trustee of the stock. The
order from which this appeal is taken grantrestraining the
ed a temporary injunction
defendant, pendente lite, from voting on the
We think the Injunction was imshares.
properly allowed, for the reason that it does
not appear
from the complaint that the
plaintiff is entitled to the final relief for
which the action is brought, and in such case
injunction
is unauthorized.
a temporary
Code, § 603.
It is claimed on the part of the
plaintiff that within the general rule that a
pledgee has no right to use the thing pledged,
the defendant is not entitled to vote upon
the shares, which it is insisted is a use of
the shares in violation of this rule. On the
other hand, the defendant claims that the
voting power passes to the pledgee of corporate shares transferred on the books of the
corporation to the pledgee, as incident to
the pledge, and according to the presumed
intention of the parties. Without considering this question, but conceding the plaintiffs claim, it does not follow that he Is entitled to an injunction restraining the defendant from voting on the shares. ,It is
nnf- i^iif^cient to authorize the remedy by injunctio n that a„Yi, o;^atian (ft a naked _j[egal^
right oif property is threatened,__There must
some special ground of jurisdiction, and
where an injunction is the final relief sought
facts which entitie the plaintiff to this rem-

^

must be averred in the complaint and
established on the hearing. The complaint
In this case is bare of any facts authorizing
final relief by injunction.
It is true that it
is alleged that the defendant by the use of
the shares has been enabled to a great extent
to control the management
of the corporation in the interest of the New York, Lake
Erie & Great Western Railway Company,
with Uttie or no regard to the best Interests
of the company issuing the shares. But
there are no facts Supporting this allegation,
nor is it averred that the interests of the latter company have been prejudiced, or that the
value of the shares has been impaired by the
acts of the defendant
So also it is alleged
that it is greatiy against the plaintiff's interest as a shareholder to permit the defendant to vote upon the shares, and that the
plaintiff will suffer great and irreparable inedy

jury if the defendant is
But no facts justifying

permitted to do so.
these conclusions
are stated, and the mere allegation of serious
or irreparable injury, apprehended or threatened, not supported by facts or circumstances tending to justify it is clearly insufficient
Neither injury to the plaintiff's property,
inadequacy of the legal remedy, or any
pressing or serious emergency, or danger of
loss, or other special ground of jurisdiction,
is shown by the complaint. The complaint
therefore does not show that the plaintiff is
Corpo-'
entitied to final relief by injunction.
ration, etc., v. Mapes, 6 Johns. Oh. 46; Printing Establishment v. Fitch, 1 Paige, 98;
High, Inj. §§ 22, 34, 35, and cases cited.
The preliminary injimction was granted upon the complaint, and an affidavit verifying
therein, without stating any
the statements
additional facts. It is doubtless sufficient
that a probable or prima facie case be made,
to justify the granting of an injunction pen>
dente lite, but where, as in this case, it clearly appears that the complaint shows no cause
of action, then a preliminary injunction is
unauthorized, and the granting of It is error
of law, which may be reviewed by this
Code, § 190, srubd. 2; Allen
court on appeal.
V. Meyer, 73 N. Y. 1; Wright v. Brown,
67 N. y. 1; CoUins v. Collins,. 71 N. Y. 270;
Paul V. Hunger, 47 N. Y. 469.
The order of the general and special terms
All
should thererore be reversed, with costs.
concur, except BAPALLO, J., dissenting,

and TRACY,
Order reversed.

MILLER

\

Tt^-A

JJ.,

absent

/

v«

/
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STEHNAU

T.

(27

N.

Supreme

CINCINNATI GAS-LIGHT
00KB CO.
B. 545, 48 Ohio St 324)

Court of Ohio.

May

5,

&

1891.

Error

to circuit court, Hamilton county.
Action was brought in the court of common pleas by the gas company against the
plaintiff in error to obtain an injunction.
In its. petition the company alleged the execution -of the following contract:
"This
contract, entered into this' 16th day of March,
by and between the Cincinnati Gas1886,
Light & Coke Company and Chas. J. Steinau, proprietor and occupant of the premises
Imown as 'The Palace,' and situated No. 80
West Fourth street, between Walnut and
Vine streets, witnesseth:
First. The said
the Cincinnati Gas-Light & Coke Company,
for and in consideration of the continued
use of not less than three-fourths the present average consumption of gas on said
premises, or other premises which the party
of the second part may occupy or remove to,
hereby agrees and binds itself to supply, under existing rules and regulations, at the
premiises above described,— except in cases
of unavoidable accident,—all the gas which
may be required to properly illuminate the
same, for a period of ten years next ensuing.
The gas so furnished shall at no time be of
less power or pm-ity than the present legal
standard. That it will accept in full i)ayment for gas so furnished in accordance
with the terms of this contract the sum of
one dollar and thirty cents per thousand
cubic feet, if paid at the office of said gas
company within the first three business days
after presentation of bill for gas supplied
during the period covered by said bill, but
in case such payment is not made within
the time specified, then the price shall be
one dollar and forty cents per thousand
cubic feet. Second. That the said Charles
J. Steinau, for himself, his heirs, or assigns,
for and in consideration of the reduction in
price above specified, hereby agrees to receive from the said the Cincinnati Gas-Light
& Coke Company aU the gas necessary for
the proper illumination
of the premises
above described,
or of other premises to
which he may remove, in quantity not less
than three-fourths of the present average
consumption; and that he vnll not, during
the period above named, introduce into or
use
on said premises oil lamps,
electric
lights, or other material or power for gen-

eral

illuminating purposes; or any other
gas than that supplied by the said the Cincinnati Gas-Light & Coke Company. Third.
It is further agreed and understood by both
parties to this contract that if during the
period above named the city council shall
pass, and the gas company accept, any ordinance by virtue of which the price of gas
to all private consumers in said city is reduced below the price above specified, then.
In that case, the said Chas. J. Steinau shall

not thereafter be required to pay any price
In excess of that named in said ordinance;
but in all other respects this contract shall
continue in force during the period aforesaid." It further alleged, in substance, that
at the date of the contract the regular price
for gas to private consumers was $1.70 per
thousand cubic feet, with a discount of 10
cents per thousand on monthly bills paid
within 5 days after presentation.
That price
continued until February 28, 1887, when the
price was fixed by the city council at $1.25,
with same rate of discount as before. The
average monthly consumption of gas for the
current year on the premises would be over
18,000 cubic feet if the defendant fulfilled
his contract
The plaintiff duly performed
all the stipulations and conditions of the contract on its part, and was ready, able, and
willing to continue to do so. But the defendant, disregarding his obligations under
the contract, refused to receive all the gas
necessary for the proper Illumination of the
premises,
and has introduced and is using
for general illuminating purposes material
or power other than the gas supplied by
plaintiff, viz., the Edison incandescent light
"By means of the light so created the eonsumption of gas for Illuminating purposes
will be and has been largely reduced below
the quantity agreed to be consumed on said
premises, as stated in said contract, if not
wholly done away with, and the company
will lose the benefit of said contract and
the gain and profit it is entitled to there,
from, and will suffer irreparable damage."
Wherefore plaintiff asks that defendant be
enjoined from using said electric light, or
any material other than gas snppUed by
plaintiff, for general Illuminating purposes
on said premises,
and for such other and
further relief as the nature of the case may
require. A demurrer to the petition was
overruled, and final decree of Injunction
entered against the defendant
This judgment was affirmed by the circuit court
To
reverse both judgments this error proceeding
is brought.

Kramer & Kramer, for plaintiff In error.
B. A. Ferguson, for defendant in error.
SPEAR, J. (after stating the facts as
In consideration of the continued
above).
use of not less than three-fourths the present average consumption of gas by Steinau,
the company stipulated that It would furnish him, for 10 years, all the gas necessary for the lighting of his place of business
at a price much lower than the then regular
price, to be paid monthly. Steinau stipulated to receive the gas in quantity not less
than three-fourths of the then average
monthly consumption, for the time named,
and further stipulated not to introduce or
use electric lights or material for general
lUnmiiTiating
purposes otber than gas to be
furnished by the company. No past consid-

INJUNCTIONS.
eration appears. The obligations of each
party are wholly in covenant, and are wholly
executory.
In other words, they are promises
merely.
The prayer is for injunction to restrain Steinau from using the electric light or
any material for general illuminating purposes
other than the gas to be furnished by the comInjunction is frequently resorted to as
pany.
a means of obtaining specific performance.
In
this case the purpose intended Is to prevent the
use of electric lights in order that Steinau
shall thus be compelled to comply with his contract, and use the company's gas.
The object thus sought is specific performance.

Against

the demand of the company it is

Insisted that a court of equity will not grant
an injunction to restrain a breach of negative covenants where the result will be to
effect specific performance of affirmative
covenants unless the affirmative stipulations
of the complaining party can be specifically
enforced against him, and that the petition
does not show but that the company
has an
adequate remedy at law. If either proposition
is sound, the demurrer was improperly overAs already stated, the object of the
ruled.
proceeding is, and the result reached, if it
is successful, will be, to specifically enforce
It seems
the contract as against Steinatk.

plain that,

if

the situation

of the parties

were reversed, and specific performance were
sought against the company, the court would
have no power to compel a full compliance
by the company with its stipulations to furnish all the gas needed for the period provided for in the contract
It might be in
the power of the court to enjoin the company from turning the gas off from Steinau's
service pipes so long as he complied
with
and it
its reasonable rules and regulations,
is possible that the company could, by mandamus, be compelled to furnish gas to Steinau while it continued to use the franchises
and privileges accorded it as a corporation
by virtue of the statute and the ordinances
of Cincinnati.
But these partial remedies.
If they might be available, would be wholly
apart from the contract; and, be this as it
niay„ it admits of no question that, upon
any state of facts appearing by the allega-

tions of this petition, it is beyond the power
of any com^ to compel the company to manufacture and supply gas for a period of 10
years.
How can the court order the company to continue the manufacture of gas
for the purpose of supplying this consumer?
How can it prevent this company from disBolvlng and going out of business, or from
Belling out to another which would not be
contracts?
The inbound by its personal
quiry, then, is, if the contract could not be
specifically enforced against the company,
may it be specifically enforced in its favor?
The authorities on the point are numerous,
Mr. Pomand, to some extent, conflicting.
eroy, in his work on Contracts, § 163, ob"The peculiarly distinctive feature
serves:
of the equitable doctrine Is that the re-

745

right to a specific performance must
mutual. If, therefore, from the nature
or form of the contract itself, from the relations of the parties, from the personal incapacity of one of them, or from any othmedial
De

er cause,

the agreement

devolves

no

obliga-

tion at all upon one of the parties, or if it
cannot be specifically enforced against him,
then, and for that reason, he is not in general entitled to remedy of a specific performance against his adversary party, although
otherwise
there may be no obstacle arising,
either from the terms of the contract or
from his personal status and relations, to an
enforcement of the relief against the latter
individually."
Again, (section 165,) he says
that "it is a familiar doctrine that if the
right to the specific performance of a contract exists at all it must be mutual. The
remedy must be alike attainable by both
parties to the agreement." To this general
rule the courts have made an exception
where peculiar skill and labor are involved,
and this, apparently, upon the ground that
the element of personal and artistic sklU
renders the chances of damages at law uncertain and conjectural.
Of this class the
case of Lumley v. Wagner, 1 De Gex, M. &
G-. 604,
Is perhaps the leading case. The
defendant was a celebrated singer. She was
under contract to sing for a certain period
at the plaintiff's theater, and not to sing at
any other.
The court restained her from the
threatened breach of this negative covenant Later cases have followed this, and
the exception appears to be quite well established.
There are cases, besides those above referred to, both in England and in this country, which sustain the holding of the circuit
court, (2 Ohio Ch-. Ct E. 286,) that "where
there Is a clear and continuing breach of a
negative covenant in a contract, and where
an Injunction against the breach of It will
do substantial justice between the parties
by obliging the defendant to carry out his
contract or lose the benefit of a breach of It,
and the remedy at law is not adequate, or
the damages for such a breach are not susceptible of proper assessment by a jury, a
court of equity may properly restrain the
defendant from such a breach, though the
court might not be able to enforce a comperformance of the contract
plete specific
Singer Sewlngagainst the other party."
Mach. Co. V. Union Button-Hole, etc., Co., 1
Holmes, 253, Fed. Cas. No. 12,904; Chicago,
etc., Ry. Co. v. New York, etc., Ry. Co. (C.
C.) 24 Fed. 516; People v. Gas-LIght Co., 45
Barb. 137; Dietrichsen v. Cabburn, 2 Phil.
However, after a somewhat careOh. 52.
ful examination of the numerous cases cited
by counsel, and many others, we are inclined to the conclusion that the general
doctrine laid down by Mr. Pomeroy is sustained by the apparent weight of authority.
Hills V. Croll, 2 Phil. Ch. 60; Fothergill v.
Rowland, L. B. 17 Eq. 132; Bailey v. Col-
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lins, 59 N. H. 459; Pingle v. Conner, 66
Mich. 187, 33 N. W. 385; Iron Age Pub.
Co. V. W. U. Tel. Co., 83 Ala. 498, 3 South.
440; Pullman Palace Car Co. v. Texas &
P. By. Co., 4 Woods, 317, 11 Fed. 625; Meason T. Kaine, 63 Pa. 335; Tyson v. Watts,
1 Md. Ch. 13; Richmond v. Railway Co., 33
Iowa, 423. It is important to note that an
essential
element of the proposition quoted
above is that the complaining party has no adequate remedy at law, and that his damages
are not susceptible of proper assessment by a
jury.
It goes without saying that if this
element is found wanting the rule laid down
cannot apply. On the part of the company
it is insisted that the condition referred to
is present in the case at bar. Let us see.
The stipulation of Steinau was that he would
receive gas in quantity not less than threefourths of the present average consumption.
The contract was to continue for 10 years.
It had been in force at the commencement
of the action about one year. The "present
average consumption" was a quantity easy
of ascertainment.
So long as Steinau used
the quantity of gas specified he wa-s in full
performance of his contract. When he ceasea taking that quantity he violated the contract, and when he established electric lights
in his place, and proceeded to Illuminate in
that way, it was clear that he intended to
wholly break and abandon the contract. The
company had the right to regard the contract as at an end, and no pretense or claim
of Steinau, so long as he refused to perform,
could avail to prevent the company from so
treating it
All contractual relations between the parties would then be terminated.
By force of the ordinance, and at prices fixed by the ordinance, and subject to all reasonable regulations, the company might still
be bound to furnish gas, but it could not be
required to furnish a foot of gas under the
The contract being thus, by the
contract
action of Steinau, at an end so far as he
was concerned, the company's cause of action was immediate. It could, if the damages were susceptible of proper assessment
at any time, have an action at once for Its

entire damages for the breach, and this
remedy did not involve a multiplicity of
suits.
James v. AUen Co., 44 Ohio St 226,
6 N. B. 246, is a case, in principle, like this
one.
This court there held that where the
offending party had wholly broken and abandoned the contract the party injured by the
breach could bring his action at once, and
recover his entire damages for the breach,
and that one judgment upon such claim
would be a bar to a future recovery.
That
rule, we think, applies to this case.
What
would stand in the way of adequate damages being awarded by a jury? The amount
of gas agreed to be nsed each month, the
duration of the time, the price to be paid
per thousand, (subject to changes, if any,
produced by the new ordinance,) were all
shown by the contract. If, added to these
facts, the jury should be put in possession
of the amount of "gain and profit" the company were making per thousand, what would
prevent a clear ascertainment of damages
upon that basis, reduced probably on account of payment in advance? Fothergill v.
Rowland, L. B. 17 Eq. 132; Chicago, etc.,
Ky. Co. V. New York, etc., Ry. Co. (0. C.)
24 Fed. 516.
It is doubted by some members
of the court whether a court of equity. In
where the
a case of specific performance,
granting or refusal of relief may depend so
largely upon the court's discretion, should
of
exercise it in favor of the enforcement
covenants which deprive a party of new and
valuable discoveries of science, and, in a
measure, tend to create a monopoly by contract But a decision of this question is not
necessary to a disposition of the case at bar,
and that, as well as whether a court of equity should, in any ' case, where full performance cannot be enforced, decree performance of negative covenants of one party, may properly be left to be determined
when a case arises which necessarily requires a decision upon them.
We are content to rest the decision of this case upon the
ground that the remedy of the defendant In
error is at law, and not in equity.
Judgment reversed.
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MANHATTAN MANUFACTURING & FERTILIZING CO. V. NEW JERSEY STOCKYARD & MARKET CO. et al.
(23

N.

J.

Eq. 161.)

Oourt of Chancery of New Jersey.

May Term,

1872.

Bill for an Injunction.
Heard on a rule to
show cause why an injunction should not isMr. McCarter, for complainant
I. W.
Scudder and Mr. Winfield, for defendants.

ZABRISKIB, Ch. The complainant is a
corporation of the state of New York, doing
business
at Communlpaw.
The defendant,
the stock yard company, a corporation of this
state, owns a large and extensive abattoir or
slaughter-house
at Communipaw. It has not,
for some years, slaughtered animals there,
but let to butchers the privilege of slaughtering their animals in the abattoir.
Previous to August, 1870, the blood and other remains of animals thus slaughtered there by
the butchers, not being removed or properly
cared for, had created a stench which became
a nuisance to the adjoining country, and the
was restrained by an injunction
I company
from permitting the business to be carried on
Vhere, unless on condition of having the blood
jand offal perfectly cared for.
The butchers
paid for the privilege of slaughtering there,
and left the blood and offal on the premises,
to be cared for by the stock yard company.
These di£9culties
became a serious embar/ rassment in the enterprise. The complainant
j undertook to manage this, and to remove and
I manufacture the blood and other abandoned
* refuse left on the premises by the butchers,
J so as to prevent any public or private nui' sance that might else arise from them.
To effect the objects of this arrangement,
I
; the stock yard company, on the 5th of August, 1870, made a lease to the complainant
of certain premises adjoining the abattoir, for
the specified business of manufacturing and
preparing fertilizers and manures, and the
materials for that purpose.
The term was
for twenty years from April 20th, 1867, with
privilege of renewal, and the rent to be paid
was fifteen per cent, of the net profits of the
business.
The lease contained this provision:
"The parties of the second part shall also
have the refusal and exclusive right of saving and taking all the blood of animals
slaughtered in the abattoir and sheep-house
of the parties of the first part, and of saving
and taking the animal matter and ammonia
from the rendering tanks of the parties of
the first part, and of using the same in their
business;" and also this agreement on part
of the complainant: "Said parties of the second part hereby bind themselves to save all
that is possible of the blood from the animals slaughtered, and the animal matter and
ammonia from the tanks, to prevent any ef-
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fiuvla or stenches from escaping, and to prevent any and all nuisance from being created in any manner whatsoever, either in saving the blood, animal matter, or ammonia, oi
In converting the same into articles of commerce."
The lease was executed by the president of
the stock yard company, in the name of the
company,
by aflSxing its common seal and
his signature. The execution was duly
proved, and the lease recorded in Hudson
county clerk's oflice, August 20th, 1870.
The complainant, on faith of the lease,
erected on the demised premises expensive
buildings and machinery for the purpose of
the manufacture.
These were completed by
January 9th, 1871. In the meantime arrangements had been made by the complainant with the stock company and its employes
for coagulating the blood on the premises,
and for preventing nuisances arising from
slaughtering in the abattoir. Part of this
coagulated blood had, with complainant's acquiescence, been delivered to John J. Craven,
one of the defendants, for making experiments or manufacturing it.
In April, 1871, the stock yard company
leased its abattoir to Henry R. Payson and
David H. Sherman, two of the defendants,
who have since carried on the business under the name of D. H. Sherman & Co. The
defendant, Isaac Freese, who was In the employ of the stock yard company as superintendent, and continued In the employ of D.
H. Sherman & Co. in the like capacity, entered into partnership with the defendant
Craven, who was also In the employ of the
stock yard company at the making of its
lease to the complainant, and with the defendant Sherman, under the name of "The
Bergen Manufacturing
Company," for the
purpose of manufacturing albumen and fertilizers.
After January 9th, 1871, the complainant
demanded all the blood of the animals slaughtered at the abattoir, but Craven made an arrangement with certain butchers who slaughtered there, for saving and taking the blood
of the animals slaughtered by them, and this
was permitted by Sherman & Co., and Freese,
their superintendent; and a large part of the
blood is thus taken and delivered to Sherman, Freese and Craven, and is lost to the
complainant.
By the record of the lease to the complainant, Sherman, Craven and Freese had constructive notice of its contents, and also It is
clear that they, as well as Payson, had actual notice. They do not deny this, but take
the ground that the blood, like all other parts
of the animal slaughtered, belongs to the
butcher, and that they or the stock yard company can no more control or deliver It than
they could control the flesh or hides. That
the butchers having discovered that the blood
has a merchantable value, have a right to
dispose of It for their own benefit; and that
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when they had determined to sell It, and not

to abandon It, Craven was under no obliga-

tion not to buy it, and his firm might receive
it through him without breach of faith.
This defence, at first sight, is seemingly
good; but it wholly rests upon the correctness of the premises, to wit, that the stock
<yard company had not the right or power
It is
TO control the disposition of the blood.
not claimed that it had, before the complainant's lease, granted to any one the privilege of slaughtering there. If It had, for a
term unexpired. It would have lost the control. Before that, they had permitted butchers to slaughter there without any provision
about disposing of the blood or offal. It
may, by custom, have been the effect of such
contract, that the butcher might leave the
blood and offal to be removed by the company. If left, the company was liable for
any nuisance occasioned by it. It cannot be
doubted that the company could have required, as a condition, that the butcher should remove the blood and offal. It had the right to
prevent any one from using the abattoir who
would not comply. Before the lease to the
complainant, this condition would have been
deemed a burden on the butchers, and might
have injured the business of the company.
It was in difficulty by reason of the nuisance
caused by leaving these matters, and the
injunction growing out of it. It was reThe consideration was
lieved by this lease.
the exclusive right to take the blood and
ofCal which was secured by covenant to the
"Tcomplainant.
After that, the company had
I the same right to demand of every one using
leave these matI the abattoir that he should
I ters for the complainant, as It bad to require
/ him to remove them. This could have been
*—
fihnexed as a condition to every permission
to use the abattoir, as well as the condition
to pay for the use. And this, by its covenant, the company was bound to do. D. H.
Sherman & Co., as the lessees, are bound,_bj^
And FreeseTtSven and
the'iame covemEi.
ShermaSnE£Hng~flotive of this obligation betheir business, are
fore they commenced
bound to refrain from interfering with these
rights of the complainant, and from taking
the blood and other matters which it la enti-

tled to take. Talk v. Moxhay, 2 Phila. 7T4;
De Mattos v. Gibson, 4 De Gex & J. 276.
The facts that Freese and Craven transferred to the complainant their claim to a patent for making albumen from blood, and
took part in the arrangements for the lease
by the company in whose employ they were,
and that Craven interfered by these negotiations with the butchers after he was repulsed'
In his attempt to get into the employ of the
complainant, do not give greater validity
to the complainant's right; they may show
bad faith and vlndictiveness, and that they
are not entitled to any favorable consideration beyond their legal rights.
The injunction applied for is not a manda^
tory injunction; It is not to require the delivery of the blood, but to restrain Craven
from taking it, and the other defendants
from suffering or permitting any other person
than the complainant to take it
For this Injury there is a remedy at law,
|
but it is not an adequate remedy.
The value I
of the blood Is no measure of the injury, and
it is hardly possible to compute the damages
which the injury may occasion.
And redress
at law could only be obtained by a continued'
series of suits through the twenty or forty
years of the complainant's term. It is a
case peculiarly proper for the preventiveremedy by injunction.
Shreve v. Black, 4 N.
J. Eq. 177.
The defendants, in their answers, deny
that the seal of the stock yard company wasaffixed to the lease by authority of the directors. The bill alleges that the stock yard'
company made and executed the lease under
its corporate seal, and sets out a lease with'
the seal affixed, and signed by the president
The answer of the company Is not verified by
any one who has knowledge of the facts.
The present secretary swears that he believes the fax:tB to be true. Any deed of a
corporation, under its corporate seal and
signed by the proper officer, is presumed to
have been executed by authority of the corporation, until the contrary is clearly shown.
Leggett v. New Jersey Manuf g & Banking
Co., 1 N. J. Eq. 541.
There is no proof hera
to overcome this presumption.
The Injunction must issue as prayed for.- )

INJUNCTIONS.
GODFREY

(n Pac
Supreme

T.

BLACK.

84S, 39 Kan. 193.)

Court of Kansas.

April

7,

1888.

Error to district court, Sedgwicls county;

Judge.
Action of Injunction, commenced by Robert Black against" F. S. Roberts and M. O.
Roberts, partners as Roberts Bros., and C.
E. Godfrey, to restrain Roberts Bros, from
subletting any portion of the Manhattan Hotel, situated in the city of Wichita, and to
restrain C. B. Godfrey from occupying the

O. Beed,

hotel office as a real-estate
and brokerage
office. In his petition. Black stated, in substance, that he was the owner of the premises, and had constructed the building thereon to be used as a first-class hotel, and that
he let the same to the Roberts Bros., to be
used as an hotel, from the 1st day of July,
1885, to the 1st day of July, 1886, for a stipulated rent, payable in monthly installments.
It was further provided In the lease, which
was In writing, that Roberts "Bros, might
elect to take the premises for the further
period of four years after July 1, 1886, upon the same terms, by giving to Black a vrritten notice of such election at any time prior
to the 1st day of May, 1886. In pursuance

of that stipulation, Roberts Bros., within the
time, elected to retain the lease for the additional four years, and gave written notice
It was further
to that effect to the plaintiff.
provided in the lease that Roberts Bros,
might carry on any business In the building
incident to the hotel business; but it was expressly stipulated that they should not lease
nor underlet, nor permit any persons to occupy the premises, without the consent of the
plaintiff in writing having been first obtained.
He alleges that he has never given Roberts Bros, any consent to occupy the building for any purpose other than that of an
hotel, nor to lease or underlet the building
or any part thereof, nor to permit any persons to occupy the same except as guests of
He alleges that the premises were
the hotel.
to be occupied only as an hotel, and that
it is injurious to the hotel to carry on, in
the office thereof, the business of a real-estate agency and brokerage, and that it is
in
such an injury as cannot be compensated
Notwithstanding the premises, he
damages.
avers that Roberts Bros, have leased to C.
E. Godfrey a portion of the hotel building
and that Godfrey,
used as the hotel office;
are occupying the
his agents and employes,
same as a real-estate office and place of business.
He further states that Roberts Bros,
are threatening and Intending to continue
said lease and imderletting to Godfrey, and
that Godfrey intends to occupy the room in
the transaction of the real-estate business,
against the protest and without Black's eonHe asks
Kent, and to his irreparable Injury.
prohibiting
issue
Roberts
that injunction
Bros, from leasing or underletting the hotel
building and premises, or any part thereof,
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to Godfrey for a real-estate office, and restraining Godfrey and his agents and employes from occupying the office of the hotel,
or any part thereof, as a real-estate office.
The petition was verified and introduced in
evidence in support of the application for a
temporary Injunction.
In addition, the affidavits of several persons were offered, tending to shttw that the carrying on of a realestate business in the office of a first-class
hotel brings a crowd and an excitement which
interferes with the convenience and comfort
of guests, and tends to drive them away, and
to render the hotel unpopular.
O. B. Godfrey testified that he had leased from Roberts Bros, a space 8 by 20 feet, In the corner of the hotel office, and put a railing
around and furnished the same, and was
carrying on a real-estate business therein.
Upon a hearing had upon due notice, a temporary injunction was granted against Godfrey during the pendency of the action, enjoining him, and his agents and employes,
from further using any portion of the office
of the hotel as a real-estate office. To reverse the order granting the temporary injunction, O. E. Godfrey brings the case to
this court
Sankey & Campbell, for plaintifC In error.
Campbell & Dyer, for defendant in error.

JOHNSTON, J. (after stating the facts
We see no reason to disturb the

above).

as
or-

der granting the temporary Injunction.
The
building in question was constructed for
use as a first-class hotel, was rented for that
purpose,
and it was expressly
specified
in
the lease that the lessee should not sublet
the premises, or permit any one else to occupy the same, without the consent in writing of the lessor having first been obtained.
In direct violation of the terms of the lease,
Roberts Bros, sublet a portion of the hotel
office, to be used by Godfrey in carrying on
a business Inconsistent with the hotel business, and which, the testimony says, detracts
from the reputation and popularity of the
They had no right to sublet or permit
house.
|
the hotel to be used by Godfrey, and he ac-l
quired no right by the agreement made with I
them.

It

Is claimed that injunction Is not the
proper remedy In such case; and actions to
recover possession and to recover damages
for trespass, where the defendants could
have the issues submitted to a jury, are sugThe lessor i s not confined to these.
gested.
He has a
remedies, nor are they adequate.
right to Insisf that the covenants of the lease
shall be observed, and that the premises
shall be used only for the purposes agreed
upon.
It does not appear that the lease was
to terminate upon a breach of the covenants ;
but, even if the lessor had a right to re-enter,
that would not preclude him from obtaining
equitable relief to prevent a forbidden use
Presumably the continuof the premises.

1
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2

Is

a

t

a

§

a

evS-y day for the constantly recurring grievance, which would lead to
multiplicity of
suits; and the necessity of preventing these
is an exception which warrants the exercise
of the equitable jurisdiction of the court.
Besides, the lessor has a right to insist upon
his property being used ia the manner fixed
by agreement In the lease; and the testimony
tends to show that the carrying on of the
real-estate business in the office of the hotel
will deteriorate its value, and seriously iojure
the hotel; and in such cases equity will interfere to restrain the continuance of the injury.
High, Inj.
1142; Steward v. Winters,
Sandf. Ch. 587; Macher v. Hospital,
Ves. & B. 188; Stees v. Kranz, 32 Minn.
813, 20 N. W. 241.
Under the pleadings and the proofs, the
injunction was properly allowed,
temporary
and the order granting the same will be
2

ii

t

it

defendant was wholly unauthorized. In giving the opinion in that case, the writer carefully distinguished
from those like the
present one j^holding that injunction to re.-^
strain parties^^om putting leased proper^
to a use "not authorized" by he lease could
"
be maintained. "~'15' speaking of a re-entry by
was there remarked: "True,
the landlord,
he may perhaps declare the lease forfeited,
and recover the property; but he may not
desire to do this. He may not be able to
lease for the same rent, or to an equally responsible tenant; and the lessee ought not
to be permitted to compel the lessor either
to take back the property or tolerate a forbidden use."
Stees v. Kranz, 32 Minn. 313,
High, Inj. §§ 1138, 1144.
20 N. W. 241;

the right of the lessor to bring^
action to recover compensatory damages
for the trespass
sufficient ground for withholding the remedy of injunction. Equitable
relief may be properly extended in some cases
against trespass . An action
law against
the trespasser here would not be an aSeqiiate
remedy; \4: new "caiusTof "action wouKPartsg^
Neither

an

4

a

it

;:l

ance of the lease for the fnll term Is beneficial to the lessor, and he Is entitled to a performance la accordance with the contract
Upon this groimd the mere re-entry
made.
remedy, as
is held to be an inadequate
posidoes not leave the lessor in as good
tion as the enforcement of performance by
the tenant would leave him in. Bodwell v.
Crawford, 26 Kan. 292, is cited as an authority against maintaining the action.
The two
There no concases are very dissimilar.
tractual relation existed between the parties,
and the possession of the premises by the

1
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affirmed.

All

the justices concurring.
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APPEAL OP McCLURG.
(58 Pa. 61.)
Supreme Court of Pennsylvania.

Jan.

20, 1868.

Appeal from court of common pleas, Chester
county.
In equity.
Dr. Benjamin Thompson filed a bill against
Dr. John R. McClurg, averring as follows:
That the defendant, being a practicing physician at dhandlervUle, Chester county, agreed,
on the 22d of January, 1859, with the plaintiff, to sell him his office fixtures and furni.ture, etc., with his good wiU in his profession,
/for $125, and bound himself to remove not
iless than twelve miles from the place, and
\never thereafter to establish himself as a
within twelve miles without the
j physician
consent,
to use his Influence
to
/ plaintiff's
; throw his practice to the benefit of the plain■ tiff, and give countenance
to no other in that
averring further that the defend: direction,
himself as a physician
ant had established
■ within five miles of his former location withThe bUl prayed
out the plaintiff's consent
that he might be restrained from practice in
his present location, and from establishing
himself elsewhere within the. prescribed limits.

The answer alleged that the fixtures, etc.,
were worth at least $300; that the agreement
as written did not contain the whole agreement of the parties; that the restraint was to
have application only so long as the plaintiff
should remain on the property then occupied
by the defendant; that the plaintiff had ceased to occupy that property, and the defendant
had not interfered and did not Intend to interfere with the plalntifTs practice.
The case was referred to Joseph Hemphill,
Esq., as examiner and master.
The agreement given in evidence Is dated
January 22, 1859, and, besides the agreement
to sell to the plaintiff the defendant's fixtures,
etc., "with the good will of his profession,"
for $125, contains this covenant:
"The said J. K. McClurg hereby binds and
pledges himself to remove not less than twelve
mUes from his present location, and for ever
hereafter not to estabhsh himself in the practice of his profession,
within twelve mUes,
without the free consent of the said Dr.
Thompson; also to use all his influence to
throw all his practice to the benefit of the
said Thompson, and to give countenance
to
no other in that direction."
The evidence of plaintiff was that defendant moved away in the spring of 1859, and
the plaintiff left his residence, gave up his
practice at another place, and went into the
property, where he remained till the summer
of 1864, when he moved to a house about
of a mile from It, and shortly
three-quarters
afterwards removed about a quarter of a
he continued to practice as a
mile further;
physician; defendant moved to PrestonviUe,
five or six miles from his former place, with
the declared Intention of practicing as a phy-
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sician; that there was nothing in the article
to which the defendant had not assented.
The defendant gave evidence that $125 was
the price only of the articles sold, and the
scrivener added "good will"; also that the
restraint was applicable only whilst the plaintiff occupied defendant's former place.
The master reported that the evidence sustained the allegations of the bill, and that
there was no evidence offered of fraud or mistake in drawing the agreement, and reported
in conclusion:
"Upon the whole, neither fraud or mistake
having been established, the subscriber Is of
opinion that the plaintiff having proven his
blU, and the defendant failed to establish any
effective answer thereto, the law and equityV
of the case gives to the plaintiff the right toR
the injunction prayed for and costs of suit."i(
Exceptions were filed by the defendant to
the report,
which was confirmed, and the
court (Butler, P. J.) decreed that "an injunction be issued restraining the defendant from
establishing
himself in the practice of his
profession of medicine within the limits of
twelve miles from the location on the 22d day
of January, 1859, or remaining, as at present
established, -within said limits, and from practicing his said profession within the circle
of his practice at the date aforesaid.
The defendant appealed, and assigned the
decree for error.
W. Darlington, for appellant
J. S. Futhey, for appellee.

W. MacVeagh

and

SHABSWOOD, J. That contracts restraining the exercise of a trade or profession in particular localities are valid, when there is a
fair and reasonable ground for the restriction,
as in the case of the sale of the good will of
a trade or business when the vendor covenants not to pursue the same business within
certain prescribed limits, is beyond question.
The leading case is Mitchel v. Reynolds, 1 P.
Wms. 181, in which C. J. Parker delivered a
long and elaborate opinion. The doctrine has
been at rest ever since, as Lord Kenyon declared in Davis v. Mason, 5 T. R. 118, in
which a bond by a surgeon not to practice
within ten miles of the place where the obligee lived was held good, and a similar undertaking by an apothecary, not to set up his
business within twenty miles, was sustained
in Hayward v. Young, 2 Chit 407. The appellee had therefore a clear legal right under
his contract. Ought a court of equity to enforce it by injunction?
When Mr. Eden wrote his valuable treatise
on the law of Injunction, he stated that he
had not been able to find any reported cases
in which the court had interfered by that process to restrain the breach of such a covenant.
He admits, however, that it may be inferred
from Lord Eldon's observations In Crutwell
V. Lye, 17 Ves. 335, that there is no reasonable objection to the exercise of such a juris-
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In that case,
Eden, InJ. 223, 224.
however, there was no contract, but merely
the sale of a trade with the good wiU, which,
without express covenant or fraud, was held
not to prevent the vendor from setting up the
same business.
Lord Bldon said, "A man
might stand by and give encouragement generating a confidence that he would not engage
in such a trade, inducing other persons to involve themselves, on the ground of which conduct this court might interpose."
If equity
would enforce an implied contract within reasonable limits, a fortiori they ought to interfere In the case of an express one. Accordingly several subsequent decisions both In
England and America have acted on this
Harrison v. Gardner, 2 Madd. 198,
principle.
was the case of a retiring partner, who, according to the statement of the bill, had giv€n an assurance verbally that he would not
set up in the same line of business In the
street In which it had been carried on before,
or its immediate vicinity. The vice chancellor. Sir Thomas Plumer, said, "Suppose there
was no dispute as to the facts stated in the
bill, but that they were admitted, it is clear
the court would relieve."
In Williams v. Williams, 2 Swanst. 253, Lord Eldon granted an
Injunction in a similar case of a retiring partner where, however, there was an express
'
agreement in writing.
Butler v. Burleson, 16
Vt. 176, was like this, a contract between two
practicing physicians, and it was enforced by
injunction. "When there is an express covenant," said O. J. Williams, "and an uncontroverted mischief arising from the breach of
it, equity wlU grant an injunction to restrain
In this case_Jhgre is an express
the breach.
Tl ie mischie f arising~^om th?'
■coqtc^,
"EEgach^ of_it. .cannot be repaired^ nor_can_jt
igell be_esgmatedy iCTurt^anaw wojili^adequate remeayrana" the damages
fprd
will be continuing and accruing from day to
•day, and, furthermore, the object of the contract can only be obtained by the parties conforming expressly and exactly to its terms.
It seems, therefore, to be a very proget-case
chancery to *^2orce the ~'con^
for a court
the
--tract by granting~an"InjunctIonTo~pfevent
Tjreacb of 'itraccordmg" to T:he "seKowiedged"
principle on which courts of equity act in similar cases." The same doctrine was maintainJudge
•ed in Beard v. Dennis, 6 Ind. 200.
King also recognized it as established in
Palmer v. Graham, 1 Pars. Bq. Cas. 476, and
awarded an injimction on the ground of the
of an action at law to give the
inadequacy
party aggrieved a full and perfect remedy
for such a breach of good faith.
We see nothing to distinguish this from the
It has been objected that the
cases cited.
Upon that subconsideration was inadequate.
ject 0. J. TIndal, delivering the opinion of the
iourt of exchequer chamber, In Hitchcock v.
diction.

jg

^

Coker, 6 Adol. & E. 438, said: "If there is no
consideration,
or a consideration of no real
value, the contract in restraint of trade, which
in itself is never favored in law, must either
be a fraud upon the rights of the party restrained, or a mere voluntary contract, nudum pactum, and therefore void.
But if, by
adequacy of consideration,
more is intended,
and that the court must weigh whether the
consideration
is equal in value to that which
the party gives up or loses oy the restraint
under which he has placed himself, we feel
ourselves bound to differ from that doctrine.
A duty would thereby be imposed upon the
court, in every particular case, which it has
no means whatever to execute.
It is impossible for the court, looking at the record, to
say whether in any particular case the party
restrained has made an improvident bargain
or not." This is not like a bill for the specific
performance of an unexecuted contract, where,
if the bargain is a hard one or founded on an
Inadequate consideration, a chancellor will refuse to interfere, but leave the party to his
legal remedy.
This agreem ^t was fully_exThe ajpellanr removeSpaSa" the~ap^
ecuted.
peliee, on the faith of it, gave up his practice
at the place where he was before established,
and setUed In the new neighborhood.
He
canno t._be put in_statu_qua, We cannotj^Tfy^
our decree^ restore tb'iimme practice he has
given up, nor could any damages a jury would
give be an adequate compensation.
Even if
it should be a sum which would purchase a |
life annuity equal to his former income, that
would not provide for that increase from year
to year which enlarged experience and widening reputation would, in all probability, hava
insured to him had he remained where he
The appellant has returned and estabwas.
lished himself within the prescribed limits in
violation of his agreement.
It was said that
he did not mean to interfere with the appellee's practice;
but how can he well avoid it
if he is called upon by his old patients and
others?
It was with a view to this that the
contract stipulated that he/ihould not estab-^
lish himself in the practice of his profession
within twelve miles. This distance was doubtless named because it was considered sufficient
to render the practice in the appellant's old
circle, reaching a distance of five or six miles
on either side, secure to the appellee.
We^
agree with the court bel ow that such a re- .
Stratnt is BOtTIgreasonabie,"nor g reater th an
the •appetI6e'S"PKJtg5lion "may require.
Decree afilrmedT aftfie costs of the appel-

lant

THOMPSON,

O.

J.,

dissenting,

not on the

ground of want of power in the court, but because not a case In which specific performance should be decreed, but the party left to
his action at law.

INJUNCTIONS.
GRANB RAPIDS SCHOOli FURNITURE
OO V. HANEY SCHOOL FURNI-

TURE

CO. et al.

(52 N. W. 1009, 92 Mich. 558.)
Supreme Court of Michigan. July 28, 1892.

Appeal from circuit court, Kent county,
in chancery; William E. Grove, Judge.
Bill by the Grand Rapids School Furniture
Company against the Haney School Furniture Company, Elijah Haney, and George A.
BuUard for an injunction.
There was a demurrer to the bill, which was sustained, and
complainant brings error. Reversed.
Taggart, Wolcott & Ganson, for appellant
Taggart & Denison, for appellees.

J. The

biU of complaint in this
is a manufacturing corporation, having its office and
manufactory at Grand Rapids;
that ever
since its organization, in 1887, the defendits have been engaged In circulating thousands of circulars, containing the statement
[that the goods of complainant infringed a
:ertain patent issued to the defendant Haley, who was and Is the president of the corporation, and threatening to bring suit against
any and au persons purchasing or using
goods of the complainant's
manufacture;
that these claims and threats were made in
bad faith, and with fuU knowledge that the
patent was invalid, and that the complainant was In possession of facts and proofs
sufficient to defeat any suit that might be
brought for its infringement;
that said
threats were made for the purpose of intimidating parties who were likely to be customers of the complainant, and had to a considerable extent accomplished their object;
but no suits having been brought for infiingement of said patent, the threats had
I lost their force, and hence a fraudulent and
collusive
suit had been instituted for the
(
I purpose of obtaining a decree which could be
' used to deceive
and intimidate the public;
that such decree had been obtained, and the
defendants had begun to use it for the purpose aforesaid, and were intending so to use
it continuously, and on a very large scale,
to the great injury of the complainant's business, though the amount of such injury was
very difficult to prove or determine by any
I accurate measure. The prayer of the bill is
/Ithat the defendants may be perpetually en/ joined and restrained from stating, publish\ mg, or claiming, in any manner, that the
\aaid decree is anything other or different
Trom a decree obtained by collusion, and
from claiming that it is an adjudication upon the merits as to the validity of the said
Haney patent, and from using such decree in
any way or form to Influence or threaten
any person or party against purchasing the
school furniture manufactured and sold by
To this bill the Haney
the complainant.
School Furniture Company, one of the said
defendants, filed a general demurrer; and,
H.& B.EQ.(2d Ed.)— 48
LONG,

case alleges that the complainant
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the case having come on to be heard thereon, the court held that the bill of complaint
did not set up any facts giving a court of
/
equity jurisdiction to grant relief, and enf
tered a decree sustaining the demurrer,
and
dismissing the complainant's bill. From this
decree the complainant appeals to this court.
The English courts, by recent decisions,
have exercised the injunctive jurisdiction to
restrain injurious
publications concerning
property which operate as a slander of the
owner's title, and libelous publications which
are injurious
to the plaintiff's business,
trade, or profession, and the wrongful use
of a name by which the public would be misled, and the plaintiff injured in his business.
Thus far, however, most of the American
courts seem unwilling to follow the example
of the recent English decisions, and decline
to extend the jurisdiction, so as to restrain
such torts as libels on business, slanders of
title, and the like.
In Massachusetts the
English decisions are expressly repudiated.
Boston Diatite Co. v. Florence Manuf'g Co.,
114 Mass. 69; Whitehead v. Kitson,
119
Mass. 484.
Injunctions to restrain libelous
publications concerning plaintiff's business
were also refused in Association v. Boogher,
3 Mo. App. 173; Manger v. Dick, 55 How.
Prac. 132; and Singer Manuf'g Co. v. Domestic Sew. Mach. Co., 49 Ga. 70. In the
case of Bmack v. Kane, 34 Fed. 46, Judge /
Blodgett allowed the injunction.
It appears f
that Kane issued and widely distributed cir- /
culars in which he claimed that Emack's/
goods infringed his patent. He stated that)
he should not sue Emack, but should bring|
suits against all customers of Emack, and
collect ■royalty and damages from all of
them. Judge Blodgett said: "The gravamen
of this case is an attempted intimidation by
the defendant of complainant's c«stomers by
threatening them with suits which defend•
"■ •
ant did not intend to prosecute.
If
a court of equity cannot restrain an attack
like this upon a man's business, then the
party is certainly remediless, because an action at law in most cases would do not good,
and his ruin would be accojnplished before an
adjudication could be reached." In the recent case of Casey v. Typographical Union,
45 Fed. 135, the case of Emack v. Kane, supra,
was cited and approved by Judge Sage. It
appeared in the Casey Case that parties had
conspired together to injure the complainant
Circulars were gotten out
In his business.
and widely distributed, containing threats
of pecuniary loss and injury to those who
should do business with the complainant.
The claim was made in that case, as in
this, that equity had no jurisdiction, because
the injurious publication was merely a lib«l
on complainant's business, and, for any loss
which the union inflicted, he had a plain
and adequate remedy at law. Judge Sage
remarked, however, that it is idle to say that
such publications are nothing more than
libels, and that the only remedy for the in-
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Jury Inflicted Is an action at

la-w; that, while
they have certain characteristics of libels,
they are more than libels, and there is no
plain and adequate remedy at law for such

injuries.

We think the bill In this case states a
materially different from the Massachusetts cases and the other cases holding
that equity has no jurisdiction to restrain
a libel. Here It Is claimed and alleged in the
bill that Elijah Haney and the Haney School
Furniture Company entered Into a conspiracy with defendant BuUard to obtain a decree
in favor of Haney and against BuUard,
which might and should be used by the conspirators to injure the complainant.
The
fact Is recited that. In pursuance of such
conspiracy, a bill was filed In the United
States court for the eastern district of Michigan, and a decree obtained by fraud and collusion, for the purpose of benefiting the
trade of the Haney School Furniture Company at the expense of complainant; that
the defendants well knew the patent was invalid; and that the complainant was in possession of facts and proofs sufficient to defeat any suit that might be brought for the
infringement of said patent.
The prayer of
the bill is, not that defendants be enjoined
from making whatever claims they see fit
concerning their patent, nor from threatening to bring suits, even though such threats
but that the defendI be made In bad faith;
ants be restrained from using a decree
fraudulently and eolluslvely obtained to the
injury of complainant, and from claiming
that such decree is an adjudication upon the
merits as to the validity of such patent; or
from using it in any way or form to influence
or threaten any person or party against purchasing the school furniture manufactured
and sold by complainant. The case, as stated in the bill, is certainly more than a mere
claim for an injunction arising out of a libel
case

of complainant's business.

A conspiracy Is
claimed to have been entered Into between
the defendants for the very purpose of injuring the complainant, and that by such
conspiracy a false and fraudulent decree
was obtained, settling the rights of the Haney School Pumlture Company to the patent, under which the complainant was and is
operating;
that the defendants are publishing to the world, and especially to the customers of the complainant, that such decree
was valid, the defendants well knowing it to
be false and fraudulent;
and that, in any
court where the complainant had the right
to appear

and

be

heard,

it

could

establish

the fact that such patent was absolutely
void, and that Mr. Haney and the Haney
School Furniture Company had no rights under it, and that complainant was legally entitled to its use. Admitting that the weight
of authority in this country is against the
proposition that a court of equity has jurisdiction by injunction to restrain the publication of a libel upon one's business, it is
no answer to the questions here raised.
Th^
complainant has no adequate remedy at law,

under"~thB~cir(nimsEances
~Eere^ state5. "It
cannot be said that It should lie by and wait
the slow and uncertain processes of a suit
for damages for its redress.
Under the
charge in the bill, which we must take as
true, the complainant is rightfully operating
under such patent, and it has no remedy
adequate for the fraud and wrong perpetrated upon it, except as aided by a court of
equity.
The facts stated make a much
stronger case than those in Casey v. Typographical Union, supra, calling for the aid of
the Injunctive power of a court of equity.
The decree of the court below must be reversed, with costs, and the demurrer over-,
ruled. The defendants will have 20 days
to answer the bill. The other justices con-

curred.

INJUNCTIONS.
O. & W.

THDJI

CO.

V.

TLOCZYNSKI.

(T2 N. W. 140, 114 Mich. 149.)
Supreme Court of Michigan. Sept. 14, 1897.

Appeal from circuit court, Kent county. In
chancery;
Allen O. Adsit, Judge.
Bill by the O. & W. Thum Company against
AppoUonlous A. Tloczynskl.
From a decree
AflBrmfor complainant,
defendant appeals.
ed.

Certain of the secrets sought to be protected
by this bill were protected by patent, while
others wei-e not.

L. Fitch (Frederick W. Stevens, of counfor appellant. Earle & Hyde and Butterfield & Keeney, for appellee.
0.

sel),

MOORE,

'

,
j
\

J.

The complainant is the succes-

sor of the firm of O. & W. Thum, who were
of .sticky fly paper.
It filed
manufacturers
a bill of complaint to restrain defendant communicating to others the secret processes and
methods, and the knowledge of ^secret machinery, which were learned by him while in
The court bethe employ of O. & W. Thum.
low granted an injunction, as prayed in the
Defendant appeals.
bUl of complaint.
The testimony Is voluminous, and very conWe are satisfied, however, that it esflicting.
as
tablishes, by a very clear preponderance,
The defendant entered the employ
follows:
They at that time
of O. & W. Thum in 1887.
were manufacturing sticky fly paper by machinery, and from formulae known only to
They at that time had but one
themselves.
man and one boy in their employ.
The business was carried on in the attic of the house,
and in a small building in the back yard. The
processes and machinery that were regarded
as secret, and of great value to the firm, were
used only by the members of the firm.
As
the business grew, it became necessary to employ more persons, and among others employed was the defendant.
Because of the increase in the business and the employment of
more persons, other precautions
were taken,
as the necessity grew for taking them.
The
public were excluded from the premises.
The
employ®' at one machine were not allowed to
Inspect other machines used In the manufacture, and were not allowed to visit all portions
of the premises.
Very rigid and careful requirements were made and enforced to guard
the formulae, the processes of manufacture,
and knowledge of the machinery used, so that
no one could learn them, or either of them, to
the detriment
of the firm. The business of
the firm steadily grew in magnitude, so that
when defendant left its employ, in 1892, about
$100,000 was invested In the business, and a
large number of persons were given employShortly before this bill was filed, comment.

plainant recrfved the following letter: "Grand
Rapids, Mich., Jan. 7, 1893. The O. & W.
Mr. Wm. Thum— Dear Sir:
Thum Co., City.
It is about fifteen months since I left your
shops, and during that time have been more
or less troubled by outside people In regards
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to fly paper and Its manipulations at your
^yorks; not so much so until lately, whep there
were representatives
from two large firms,
one from Ohio, which was represented by the
president and their attorney, which
looked
up in G. R. Dun's, who quote them at $500,000, who were here for one week, and were
directed by some people here in the city to
They told me that they had sufficient
me.
artillery to put the paper on the market, but
were a little short on cavalry in its workings;
also told me that they were ready at any time
to make arrangements,— that is, as soon as I
say yes.
can show letters from the above
firm and others. I have not said a single word
of its manufacture since
left you, but do not
think It's my place to keep mum unless you
Awaiting your early reply,
desire it.
remain, yours, truly, A. A. Tloczynskl."
It
very soon became evident that defendant was
negotiating with others to engage in the man,
ufactm-e of the same product the complainants
were making, and this bill was filed.
The terms of employment were not reduced
to writing, and there is a sharp conflict of testimony between the defendant and O. & W.
Thum as to the terms of his employment, so
that it becomes necessary to consider carefully all the testimony in the case to arrive at the
truth. One cannot read all the testimony,
In the light of the facts and circumstances surrounding the condition of the business at the
employof the defendant's
commencement
and
development
ment, and its subsequent
growth, without coming to the conclusion that
the defendant and his employer regarded his
relation to them as a confidential one, and that
he should not disclose or make improper use
The conclusion
of the secrets of the business.
is irresistible that defendant would not have

I

I

I

I

employed, and information which was
imparted to him would not have been conveyed, if it had been understood that he might
sever his relations with his employers at any
time, and sell the valuable information which
had been imparted to him whenever he could
find a market. The inception, growth, and development of the business; the manner in
which It was conducted; the care taken to exclude the public from means of obtaining
the fact that,
knowledge of the processes;
when new machinery was to be constructed,
part of it was got at one place, and part at
another, so that no person outside of the memembers of the firm and their immediate
machine in
ployes, should see a completed
operation; the fact that employfis in one department of the manufactory were not allowed in other departments; and the care
which was taken to prevent employes from
obtaining knowledge of any branch of the
business, except that in which the employs
was immediately engaged, of aU of which the
defendant had knowledge,— all indicate conclusively that the business and processes were
secret, and that no one knew that fact better than the defendant.
We think it clearly
established by the testimony that the employbeen
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ment was upon the agreement that defendant
•would not use the information imparted to
him to the harm of his employer.
In our view, the only important question involved in the case is whether an employ^,
when his employment terminates, may make
use of secrets confided to him by his employer,
necessary to be confided to him in the conduct
of the business, when It Is understood and
agreed that he shall not make use of the seso imparted to the detriment
cret knowledge
of the employer, and, if he attempts so to do,
may he be restrained by writ of injunction?
It is said by counsel that the remedy by injunction will not be granted In such a case as
this, where, from the nature of the subject,
there could be no decree for a specific performance; citing Newbery v. James, 2 Mer. 446;
Williams v. Williams, 3 Mer. 157; Kimberley
V. Jennings, 6 Sim. 340.
It is also said that a decree for a specific performance will not be granted where the court
has not the means of seeing that Its decree
shall be carried out; citing Voorhies v. Frisbie, 25 Mich. 482; Blanchard v. Railway Co.,
31 Mich. 43; Bumpus v. Bumpus, 53 Mich. 346,
An examination of the Micliigan
19 N. W. 29.
cases cited shows that in those cases the court
was asked to decree the performance of an affirmative act, where the agreement was of an
indefinite and uncertain character. Instead of
being asked to enforce a definite agreement
As to the other cases, If
not to do an act
they tend to sustain the contention of the defendant, they are contrary to the great weight
of authority.
Is It not true that. If one discovers a process of manufacture or an invention which Is of use to individuals and the
right in It,
he has a property
community,
and that an agreement which must be respected may be made In relation to keeping the
process of manufacture or the Invention a secret between the discoverer or owner and an
employ^, which agreement Is made one of the
It has been
conditions of the employment?
! said by a very able justice: "If one invents
'
or discovers and keeps secret a process of manufacture, whether a proper subject for a patent or not, he has not. Indeed, an exclusive
right to It as against the public, or against
those who. In good faith, acquire knowledge
of it; but he, h as a property In It whi gJi.A
court of chanc&^—miLjrote ct against one
who, 'In~if^atioa _^L.?25!!K3~i^nd~breach_ gt
confideiieei undertakes to apply it to his own
use, or to disclose It to ttilrd persons,:
Pea"
body V. Norfolk, 98 Mass. 452." And, again,
Mr. Justice Gray, who delivers the opinion,
says: "In this court It Is settled that^a-SfiCJtet
and that a
_artjs_aJegaLsafeject_^j)rggeEty,
bond for the conveyance of the exclusive right
to it is not open to the objection of being In
restraint of trade, but may be enforced by action at law, and requires the obligor not to
divulge the secret to any other person. Vickery v. Welch, 19 Pick. 523; Taylor v. Blanchard, 13 Allen, 373, 374.
In Jarvis v. Peck, 10
Paige, 118, such a bond was held valid in eq-

uity."
In Salomon v. Hertz, 40 N. 3. Bq. 400,
2 Atl. 379, the coiu-t adopts the language of
Justice Gray, and holds that there Is a property In a secret process of manufacture.
Hardware Co. V. Walbel (S. D.) 47 N. W. 814.
A recent and Instructive case Is tliat of
Eastman Co. v. Keichenbach (Sup.) 20 N. T.
Supp. 110.
"To briefly summarize, then, the
established facts of this case. It appears that
the plaintiff Is the owner of valuable trade secrets, which were either discovered by one or
or necessarily dismore of the defendants,
closed to them, while occupying a confidential
relation towards the plaintiff; that as to such
trade secrets as were discovered by either
or Passavant, they have underReichenbach
taken and agreed to give plaintiff the exclusive property in and control over the same;
and that. In violation of this agreement, they
are now proposing to make use of them, or
some of them, in such a manner as to materially Injure the plaintiff's business. With these
facts established, the application of the legal
principles which must govern the disposition
of the case does not appear to be a very formidable undertaking. It may be safely asthink, that whateva :
sumed at the outset,
remete_^a jntlff mayjjave does not reside In

I

The very natiffe"^oTtIie~^case,
■aTcoutt-Slaw
the pecunaF^aracter of the Injury liable to
damages
and the Incalculable
be inflicted,
which may possibly result, all show most conclusively that legal relief Is totally Inadequate
for plaintiff's protection, and that its only resort must be to a ^urt of equity^ The learned counsel for defendants has contended, with
all the adroitness and skill at his command,
which is but another way of saying that such
contention has been put forth with all possible
adroitness and skill, that this case Is not one
of which a court of equity can take jurisdiction; and several authorities of both English
and American courts are cited In support of

this claim.
I am constrained, however, to hold
that the wright of authority Is opposed to his
view of the law.
The question presented is
an interesting one, and would justify a somewhat analytical review of the cases which bear
upon either aspect of it did time permit; but,

for the purposes

of this adjudication. It will

be necessary to advert to such only as are
In Mordeemed conclusive upon this court.
ieon V. Moat, 9 Hare, 241, which is an English case. It was held that an injunction would
Issue to 'restrain the use of a secret In the
compounding of a medicine not being the subject of a patent, and to restrain the sale of
such medicine by a party who acquired knowledge of the secret in violation of the contract
of the party by whom It was communicated,
An apand in breach of trust and confidence.
peal was taken from the decision of the vice
chancellor, and in 1852 the case was affirmed
by the court of chancery, and It was there
held that 'there Is no doubt whatever that
where a party who has a secret In trade employs persons under contract, either express or
implied, or under duty, express or ImpUed,
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those persons cannot gain knowledge of that
up against
set
em-secretrTcntt^then
—RTorison V. ItMoat, 21 Lawtheir
J. Ch.'
ployers:'
In 1868 the supreme court of Massachu348.
setts recognized and followed the authority of
Morison v. Moat, and in the opinion of Gray,
J., the law is thus stated:
If a party 'invents
or discovers and Iseeps secret a process of
manufacture, whether a proper subject for a
patent or not, he has not indeed an exclusive
risht to it as against the public, or against
those who in good faith acquire linowledge of
it but he has property in it which a court of
chancery will protect against one who, in violation of contract and breach of confidence,
undertakes to apply It to his own use, or to
The jurisdiction
disclose it to a third person.
in equity to interfere by injunction to prevent such a breach of trust when the injury
would be irreparable, and the remedy at law
inadequate, is well established by authority.'
Peabody v. Norfolk, 98 Mass. 452. The language above quoted was cited with approval
in Salomon v. Hertz, 40 N. J. Bq. 400, 2 Atl.
f' 379, and it is almost identical with that emwriters of recognized
j ployed by elementary
in discussing the same question.
I standing
I Judge Story says:
'Courts of equity wiU re( strain a party from making a disclosure of secrets communicated to him in the course of a
and it matters not
confidential employment,
in such cases whether the secrets are secrets of
i trade or secrets of title, or any other secret&
[ of the party important to its interest.' 2 Story,
Eq. Jut. 952.
See, also, 1 High, Inj. (2d Ed.)
p. 15.
The same doctrine has obtained in this
state for at least half a century, and has been
enunciated by a line of decisions which, with
a single exception,
Jarvis v.
is unbroken.
Peck, 10 Paige, 118: Hammer v. Barnes, 26
How. Prac. 174; Champlin v. Stoddart 30
Hun, 300; Tabor v. Hoffman, 118 N. Y. 30,
23 N. B. 12.
The Champlin Case was decided by the general term of this department,
Smith, P. J., writing the opinion, in the course
of which he takes occasion to say that '% fi"cr et in tra de is fully r ecognizfid, as .s^QSS^tj_
Uf equity, the disclosure of which will be.rei_
By a careful reading
st rained by Injunction.'
— Bfthe various decisions upon this subject, it
will be seen that some are made to depend
upon a breach of an express contract between
the parties, while others proceed upon the theory that where, a confidential relation exists
between two or more parties engaged in a
business venture, the law raises an implied
contract between them that the employ^ shall
not divulge any trade secret imparted to him
or discovered by him in the course of his employment,
and that a disclosiu-e of such secrets, thus acquired, is a breach of trust, and
a violation of good morals, to prevent which
It should
a court of equity should interv ene.
"TilsoHBe
observed in this connectioD that the
word 'property,' as applied to trade secrets and
trade inventions, has its limitations; for it is
undoubtedly true that when an article manufactured by some secret process, which is not
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the subject of a patent, is tlirown upon the
market, the whole world is at liberty to discover, if it can by any fair means, what the
process is, and, when the discovery is thus
made, to employ it in the manufacture of similar articles. In such a case the manufacturer's or inventor's property in his process is
gone, but the authorities all hold that, while
knowledge obtained in this manner is perfectly legitimate, that which is obtained by any
breach of confidence
cannot be sanctioned;
and this distinction is quite forcibly presented
in a recent decision of the court of appeals, to
which the attention of this court has been directed by the supplemental
brief of defendJudge Landon, in his opinion,
ant's counsel.
speaking of the plaintifC's claim, says: 'His
case is unlike those in which the Injunctive
process of the court is sought to restrain the
disclosure of a secret or the publication of a
letter which may prove injurious to business
or character.'
Bristol v. Society, 132 N. Y.
264^267, 30 N. E. 506.
But without multiplying citations or prolonging consideration of the
legal aspect of this case, it may be said, by
way of conclusion, that the principle contended for by the plaintiff Is not only abundantly
supported by authority, but is likewise founded in good cominon sense, and is peculiarly applicable to the case in hand.
Here is a party,
which, by the expenditure of large sums of
money, and the exercise of much sldU and ingenuity, has built up a large and prosperous
business, the capital of which consists largely
in certain inventions and discoveries made by
its officers, servants, and agents.
The world
at large knows nothing of these inventions
and discoveries, because they are locked within the brains of those who conceived them.
The defendants, who have been largely instrumental in perfecting them, while under
both an express and Implied contract to give
plaintiff the benefit of their inventive genius, propose now to disregard their legal and
moral obligations by creating a new establishment, where these Inventions and discoveries
may be employed to plaintiff's serious injury.
This is not legitimate competition, which it is
always the policy of the law to foster and encourage, but it is contra bonns mores, audi
constitutes a breach of trust, which a court of I
law, and much less a court of equity, should j
not tolerate." Fralich v. Despar (Pa. Sup.) 30 I

Atl.

It

521.

is argued in this case that there Is no express contract shown, and that an implied contract is not such a one as will be enforced.
We think the testimony discloses verj^ cleat
ly an ex p ress ayeement betWieaTthe employer and We employed, out, if it may be stated
that the only agreement is an implied one,
growing out of oral statements taken in connection with the facts and circumstances surrounding the business, the parties, and their
acts, still, if it is clearly established by aU
that was said and done that the secrets confided to the defendant were not to be disclosed
by him to others, and were not to be used by

vq

V
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')
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him except when he was In the employment
of those who Imparted to him the secret, or
their legal representatives,
and that was one
of the conditions of his employment, we do
not think it would make any difference in the
principle involved.
The knowledge came to
him in the course of a confidential employment, relying upon his using the knowledge
only for the benefit of the employer.
It is
said by an eminent writer:
"On the whole,
the doctrine may be generally stated that
wherever confidence is reposed, and one pari ty has it in his power, in a secret manner, for
his own advantage, to sacrifice those interests
which he is bound to protect, he will not be
Ipermitted to hold any such advantage."
Story,
Eq. Jur. § 323.
The same authority, when
discussing the subject of what cases injunction will be issued in, says: "Upon similar
grounds
of irreparable mischief, courts of
equity will restrain a party from making a
disclosure of secrets conununickted to him in
the course of a confidential employment;
and
it matters not, in such cases, whether the secrets be secrets of trade, or secrets of title, or
any other secrets of the party important to his
Thus a party has been restrained
interests.
from using the secret of compounding a medicine not protected by patent, when It appeared that the secret was imparted to him, to his
own knowledge, in breach of faith or contract
on the part of the persons communicating it."
Story, Eq. Jur. § 952, and many cases there
cited.
10 Am. & Eng. Enc. Law, 949; High,
Inj. i 19; Davies v. Clough, 8 Sim. 262; Williams V. Assurance Co., 23 Beav. 338; Morison V. Moat, 9 Hare, 241; Yovatt v. Winyard, 1 Jac. & W. 394; Tipping v. Clarke, 2
Hare, 393; Peabody v. Norfolk, 98 Mass. 452";
Champlin v. Stoddart, 30 Hun, 300; Salomon
V. Hertz, 40 N. J. Eq. 400, 2 Atl. 379.
The case of Little v. Gallus (Sup.) 38 N. Y.
Supp. 487, is against the contention of the deIn that case the plaintiff was a
fendant.
maker of typewriter ribbons by secret processes
and formulae. The defendants entered his employ when they were minors. The court says:
"It seems, therefore, too plain for controversy
that the plaintiff was the owner of a process or
invention which possessed great value, and
which he had secured at the cost of much
time, trouble, and expense; that the defendants, Grallus and Bostwick, occupying a confidential relation towards the plaintiff, gained
a knowledge of the process and formulae employed by him in conducting his business;
that they well understood the nature of his
business, their relations to it, and the care
which was used to keep the same secret; and
that, notwithstanding the knowledge thus obtained, and in violation of the faith and confidence reposed in them, they surreptitiously
made memoranda of these formulae, and are
now using the same, as well as all the other
knowledge obtained while in the plaintiff's
service, to start and operate a rival establishThe only question therefore, to be dement.
termined UDon this state of facts, is whether or

not they shall be permitted to carry out their
intentions.
It is contended by the plaintiff
that his case is brought directly within the

rule laid down In that of Kodak Co. v. Reichenbaeh, 79 Hun, 183, 29 N. X. Supp. 1143, recently decided by the general term in the Fifth
department;
and the defendants, while conceding that the law of the case is there correctly stated, insist that the facts do not
warrant its application here.
We find ourselves unable to concur in the view thus taken, and which was carefully elaborated upon
the argument by the learned counsel for the
The facts of this case differ
defendants.
from those of the Reichenbach
somewhat
Case, In that there was no written agreement
entered into between these parties by which
the employes undertook to give to their employers exclusive right in, or control over, any
Inventions discovered by, or disclosed to, the
former; but we are unable to see how this
the defendants'
strengthens
contention.
In
the case cited there happens to be an express
It is asserted, in
contract, but, nevertheless,
the opinion of the court, and such is unquestionably the correct rule, that the law raises
an implied contract that an employg who occupies a confidential relation towards his employer will not divulge any trade secrets imparted to him or discovered by him in the
and we do not see
course of his employment;
why the defendants, Gallus and Bostwick, are
not under just as strong an obligation to observe and keep sacred the trust reposed in
them as they would be had they reduced the
contract which the law implies to writing.
Nor does the fact that they entered the plaintiffs service while minors, and at first perunimportant
formed duties comparatively
in
their character, relieve them from a faithful
Gallus, at
observance
of their obligation.
least, was ultimately advanced to a position of
great responsibility, and both of them had
attained their majority before attempting to
take improper advantage of the knowledge imparted to them while in the plaintiff's employ,
and their present experiments are not in the
direction of legitimate competition, but involve a breach of trust which we think the
court should prevent"
Tabor v. Hoffman,
118 N. T. 31, 23 N. E. 12; Tuck v. Priester, 19
Q. B. Div. 629; Pollard v. Photographic Co.,

40 Ch. Dlv. 345.
It is the contention of the defendant that
the contract sought to be enforced is void as
against public policy because it Is In restraint of trade; citing Richarson v. Buhl, 77
Mich. 632, 43 N. W. 1102; Association v.
Starkey, 84 Mich. 76, 47 N. W. 60i. These
cases are not in point. They are cases where
the purpose of the contract was to create a
monopoly, by providing by contract that established industries should cease to do business, which, of course. Is unlawful; but that
is not the purpose of the contract under conHere processes and machinery
sideration.
have been Invented which the owners believe
would be of great value to them if they could

INJUNCTIONS.
To use them
be used upon a large scale.
upon a large scale required the employment of
a number of persons, to some of whom some
of the secrets of the business and the machinery must be disclosed.
If these secrets
were disclosed to others, who might use them
to establish a business of like character, they
would cease to be valuable to the owner. Is

there anything unreasonable in enforcing an
agreement that such secrets shall not be disIt has been repeatedclosed by the employe?
ly held that contracts for the exclusive use of
a secret ait are not in restraint of trade, for
See
the public has no right to the secret.
Taylor v. Blanchard, 13 Allen, 372, and cases
cited; Cloth Co. v. Lorsont, L. R. 9 Eq. 345.
We cannot see how it can be against public
Interest to allow an employer to make such
conditions of employment with his employes
as will give him the fullest protection to his
property right In his process or invention, and
at the same time enable him to employ a great
many employes In its production. To enable
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one to do this would be a benefit to the public
It would secure employment
in many ways.
to more persons than would otherwise be employed, and a larger output would be made of
The evidence discloses that
a useful article.
it does not require a man of special skill to
do the work done by defendant when in the
employ of the predecessors In business of the

complainants. To restrain him from making
of what he has not discovered is not an injustice to him, and does not abridge his right
to work along those lines which would not be
harmful to those to whom he has sustained a
position of confidence.
It is to the advantage of both parties that such a contract
should be allowed. By means of it the defendant secured employment which he could not
have secured without it, and at the Same time
his employers were secured against competition which might be ruinous. Beal v. Chase,
31 Mich. 531.
The decree of the court below is affirmed,
with costs. The other justices concurred.
use

■i.
v^SS^'

INJUNCTIONS.

760

DUNCOMBB
(45

N. W.

1004,

V.

FELT.

81 Mich. 332.)

Supreme Court of Michigan.

June

6, 1890.

Appeal from circuit court, Van Buren
county, in chancery; George M. Buce,
Judge.
SpaSbrd
F. J. Atwell, for appellant.
Tryon and A. J. Mills, for complainant.

LONG, J. The hill was filed in this cause
for an injunction to restrain the defendant
from cutting and removing any of the
timber or trees standing or growing upon
the premises described in the bill, and from
committing or permitting any waste of
laid premises. The bill alleges that comolainant is the owner in fee of the premises, containing about 160 acres subject to
wa, life-estate in the defendant.
That the
'complainant derived his title through a
sheriff's deed, upon an execution sale to
satisfy a judgment against Setb H. Felt.
That said Seth H. Felt derived his title
through a deed made and executed to him
by the defendant, Horatio O. Felt, and his
wife. That at about the time of conveyance of said premises to Seth H. Felt he
made, executed, and

delivered

a lease in

writing to Horatio O. Felt and wife. This
lease is set out in full in the record.
The
bill also alleges that said Horatio O. Felt
is in actual possession and occupancy of
the premises under and by virtue of said
lease, and that his wife is now deceased.
That upon about nine acres of said premises is growing and standing a large
amount of valuable oak and other timber,
fit for sawing and lumbering purposes,
and that said timber constitutes a large
portion of the value of said premises. The
bill then states: "Tour orator further
shows that the said Horatio O. Felt has
caused to be cut, and is causing to be cut,
and is cutting, lumbering, and removing
from said premises, a large portion of said
timber and trees crowing thereon, and
threatens to continue so to do, and has
already cut about five acres of said timber.
Your orator further shows that thereby
the said Horatio O. Felt is committing
waste upon said premises and irreparable
injury thereto, and materially lessening
the value thereof. Your orator further
shows that if the said Horatio O. Felt is
permitted to continue to cut down said
timber and lumber, and commit waste
upon

said

premises, as aforesaid, and is

not restrained from so doing by an order
and injunction of this honorable court, the
value thereof will be depreciated to the
amount of at least five hundred dollars.
And your orator further shows that said
cutting and removing of said timber and
said lumber upon said premises by said
Felt has been and is being done without
the authority or consent of your orator,
and against his wishes and direction thereon, and without any authority or right
All of which actIn said Felt so to do.
ings and doings of the said Horatio O.
Felt, who is made defendant herein, are
contrary to equity and good conscience,
and tend to the manifest wrong, injury,
" The lease
and oppression of your orator.
let out in thebill of complaint was executed I

before thecomplalnant derived his title under the sheriff's deed, and contains the following clause. "To have and to hold the
said demised premises, with the appurtenances, unto the said parties of the second
part, their executors, administrators, and
assigns, for and during and until the full end
and term of their natural lives, so long as
either of them shall live, yielding and paying therefor, during the continuance of the
lease, unto the said party of the first part,
nothing; this lease being given in consideration of the second parties having conveyed the premises herein described to the
first party, and under no consideration
whatever are the second parties to be removed ffom the possession of the said
premises except as they shall voluntarily
surrender their rights under this lease.
And it is expressly understood that the
second parties are to have as full and complete control of said premises, while they
or either of them shall live, as though such
conveyance had not been made. " A general demurrer was filed, and on the hearing in the court below was overtuled, and
decree entered forcomplainant makingthe
injunction perpetual,
defendant appeals.
The claim of counsel for the complainant
is that on the premises there are only
about nine acres of growing timber ; that
this timber is needed for the use of the
farm, and its destruction makf s a case of
actionable waste, to be restrained by injunction. The rights of the parties must
be determined by the construction given
to these clauses in the lease above quoted.
The title to the premises was in defendant, Horatio O. Felt. When he and his
wife deeded the same, they took back this
lease, by the terms of which they were to
have and to hold the premises "tor and
during and until the full end and term
of their natural lives, so long as either
of them shall live, yielding
and paying • • • nothing." The consideration was the conveyance of the premises to Seth H. Felt. It is further provided
in the lease that the lessees are not to be
removed from the premises on any consideration whatever, except as they might
voluntarily surrender their rights under
the lease. Then follows the clause which
it is claimed gives the defendant the right
to take the timber in question. "And it
Is expressly understood that the second
parties are to have as full and complete
control of said premises, while they or
either of them shall live, as though sucb
conveyance had not been made."
The
complainant acquired all the rights in
the premises under his purchase at the execution sale that Seth H. Felt had, but
with notice of all the conditions in this
lease. It is therefore contended by counsel that the lease gave defendant the same
interest or property in the estate as he had
before he and his wife conveyed the lands
to Seth H. Felt, and that he can deal with
it in all respects as though he was the
owner, the only limitation being that of
duration of the estate, and that the clauses
In the lease above set out in effect are
equivalent in meaning with the old clause
In leases without impeachment for waste.
Counsel for defendant insists that the
doctrine laid down in Stevens v. Rose, 69

INJUNCTIONS.
Mich. 2fi0, 37 N.W. Bep. 205, fuUy sustains
his claim that the defendant has the right
to remove this timber, and do all other
acts that he could have done as owner in
fee, and that the defendant's
estate is not
impeachable for waste. His claim is not
sustained by that case. It was there held
that the words " to have and to hold, and
to use and control as the lessee thinks
proper for his benefit during his natural
life," clearly import a lease without imIpeachment for waste, and that the defend/ ant had the right to do all those acts
/ which such a tenant may exercise, but
( that the words were not to be treated as
I importing a license to destroy or injure
\ the estate, but to do all reasonable acts
\consistent with the preservation of the eawate which otherwise might in law be
Vaste. In the present case it is conceded
that there are only 9 acres of timber on
the whole 160-acre tract, that the defendant has already cut about 5 acres, and
threatens to cut and carry away the re'
mainder.
have never understood the
/ rule of the common law to be so broad as
contended for by counsel for defendant.
The clause "without impeachment
for
waste" never was extended to allow the
! very destruction of the estate itself, but
only to excuse permissive waste. 10 Bac.
Abr. p. 468, tit. "Waste."
In Packington
V. Packington, decided in 1744, and cited
by Bacon, (reported 3 Atk. 215,) the plaintiff alleged that the defendant. Sir H.
Packington, had cut down a great number
of trees, and had threatened to cut down
and destroy them all. Lord Hakdwicke
granted an injunction to restrain the
waste. The lease in the case was made
without impeachment
of waste.
Mr.
Greenleaf in his Cruise on Beal Property,
(volume 1, p. 129,) lays down the rule
thus: "The clause without impeachment
of waste, is, however, so far restrained in
equity that it does not enable a tenant for
life to commit malicious waste so as to destroy the estate, w^hich is called 'equitable
waste,' for in that case the court of chancery will not only stop him by injunction,
but will also order him to repair if possible the damage he has done. " In 10 Bac.
Abr. tit. " Waste, " p. 469, it is said: "So,
where a lease w^as made by a bishop for
twenty-one years without impeachment of
waste, of land that had many trees upon
I it, and the tenant cut down none of the
trees till about half a year before the ex/
/ piratibn of his term, and then began to
fell the trees, the court granted an injunction; for, though he might have felled
trees every year from the beginning of his
term, and then they would have been
growing up again gradually, yet it is unreasonable that he should let them grow
till towards the end of his terra, and then
sweep them all away ; for, though he had

I
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law no prohibition
against waste lay against the lessee for
life or years deriving his interest from the
act of the party. The remedy was confined to those tenants who derived their
interest from the act of the law, but the
timber cut was, at common law, the property of the owner of the inheritance, and
the words in the lease " without impeachment of waste" had the effect of transferring to the lessee the property of the timBowies' Case, 11 Coke, 79; Co. Litt,
o?AI2aa,.
The modern remedy in chancery by
injunction is broader than at law, and equity will interpose in many cases, andstay
waste where there is no remedy .at law.
Chancery will interpose when the tenant
affects the inheritance in an unreasonable
and unconscientious manner, even though
the lease begranted without impeachment
of waste.
4 Kent, Comm. (13th,
78;
Perrot v. Perrot,3 Atk.94; Aston v.Ed.)
Aston,
1 ves. Sr. 264; Vane
v. Barnard, 2 Vern.'
738; Kane v. Vanderburgh, 1 Johns. Ch. 11.
In the case of Kane v. Vanderburgh, supra, it was said: "Chancery goes greater
lengths than the courts of law in staying
waste. It is a wholesome jurisdiction, to
be liberally exercised in the prevention of
irreparable injury, and depends on much
latitude of discretion in the court. " In
this state an action on the case for wasteis authorized by chapter 271, How. St.
This has superseded the common-law
remedy, and relieves the tenant from the
penal consequences of waste under the statute of Gloucester, aii the owner now recovers no more than the actual damages which
the premises have sustained, while that
statute gave by way of penalty the forfelt53.

the common

A

ure of the place wasted, and treble damages, and this harsh rule was adopted by
many of the American states by the early
statutes. This statute giving a right of action in courts of law for waste does not,
however, deprive the court of chancery of
jurisdiction in proceedings
to restrain
threatened waste.
There can be no doubt that the defendant in the present case has much of thecharacter of a tenant in fee, but he cannot
destroy "the inheritance.
He may taken
the timber for his own use, and do aU
those acts which a prudent tenant in feewould do. He cannot pull do wn the buildings or destroy them, or cut and destroy
fruit trees, or those planted for ornament
and shelter; neither can he be permitted
to entirely strip the land of all timber, and

convertltintolumber,andsellitawayfrom
the inheritance.
It is not claimed that thetimber is being used for betterments on
the premises, but it is admitted that the lifetenant is selling it for his own gain and profit. The demurrer was properly overruled.
The decree of the court below will be afThe other justicespower to commit waste, yet this court firmed, with costs.
will model the exercise of that power;" concurred.
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GRIFFITH
(25

Atl.

V.

427,

HILIilARD.
64

Vt

Supreme Court of Vermont,

Nov.

J

643.)
General

Term.

5. 1892.

Appeal from cliancery court, Rutland
county; Taft, Chancellor.
Action by Silas L. Griffith against John
H. Hilliard. From a decree sustaining a
demurrer to plaintiEf's bill for an injuncthe bill pro forma,
tion and dismissing
orator appeals. Reversed and modified.
J. C. Baker, for orator. S. A. Barman,
for defendant.

START, J. The defendant, John H. Hilliard, by the demurrer contained in his
answer, claims that a court of equity haa
no jurisdiction of the matters alleged in
the bill. The bill alleges, among other
things, that the orator is the owner of
the land in question; that its substantial
value is made up of the wood and timber
growing thereon; that some of the de-

fendants,

under a license from the defend-

ant, Hilliard, have entered upon the land,
are engaged in cuttingand drawing tiiii tier
therefrom, and threaten to continue to do

so. For the purpose of determining the
question now beforn the court, these allegations must be taken as true. To permit this wood and timber to be cut in the
manner the defendants are doing, and
threatening to do, under a license from
defendant, Hilliard, is to permit a destruction of the orator's estate as it has been
held and enjoyed. The power of a court
of equity to interpose by injuuctiuu to
prevent irreparable injury and the destruction of estates is well established, and
this power has been construed to embrace
trespasses of the character complained 6(
In the orator's bill. Where trespass to
property consists of a single act, and it is
temporary in its nature and effect, so that
the legar remedy of an action at law for
damages is adequate, equity will not interfere; but if, as in this ca se, repeate d.
acts are^doliBor threatened, altJipjjgh
eaeiTOf Btipnacfs, talten by itself, may not
be destructive
to.t.lie estate,j)ir inflicjt,irr,
reparable iniuryj— aiul^tlTe egaT^reinedy
may, therefore, bead
e io
sinr^^each
aloflailtiifi_.en tire"wrong
^le act if it stoa
may be' prevented or stopped by InjuneT^ion.'^Smith v.KocE759 Vt. 23270 tl. Kep.
551; Langdon v. Templeton, 61 Vt. 119, 17
Atl. Rep. 839; Erhardt v. Boaro, 113 U. S.
539, 5 Sup. Ct. Rep. ^15; Iron Co. v. Reymert, 45 N. Y. 703; Power Co. v. Tibbetts,
31 Conn. 165; Irwin v. Dixion, 9 How. 28;
Livingston v. Livingston, 6 Johns. Ch.
(Law Ed.) 496; High, Inj. 724-727; Shipley
v. Ritter, 7 Md. 408; Scudder v. Trenton
Delaware Falls Co., 1 N.J. Eq.694; 1 Pom.

j

Eq. Jur. § 245; 3 Pom. Eq. Jur. § 1357;
Murphy v. Lincoln, 63 Vt. 278, 22 Atl. Rep.

418.

the legal remedy be adequate for each singlei.act if it stood alone. It is said by
udge Story in his work on Equity Jurisprudence, (volume 2, §§ 928, 929:) ""If the )
trespass be fugitive and temporary, and
adequate compensation can be obtained
in an action at law, there is no ground
to justify the interposition of courts of I
equity.
Formerly, indeed, courts of equity were extremely reluctant to interpose
at all, even in regard to cases of repeated
trespasses;
but now there is not the
slightest hesitation if the acts done or
threatened to be done to the property
would be ruinous or irreparable, or would
Impair the just enjoyment of the property
in the future. In short, it is now granted
in all cases of timber, coals, ores, and
quarries, where the party is a mere trespasser, or where he exceeds the limited
right with which he is clothed, upon the
ground that the acts are, or may be, au
irreparable damage to the particular species of property. " In Iron Co. v. Reymert,
supra, it is said that mines, quarries, and
timber are protected by injunction, upon
the ground that injuries to and depredar
cions upon them are, or may cause, an
irreparable damage, and also with a
view to prevent a multiplicity of actions
for damages, which might accrue from
continuous violations of the rights of the
owners ; and that it is not necessary that
the right Should be first established in an
action at law. In Ei-hardt v. Eoaro, supra, Mr. Justice Field says: "It is now
a common practice in cases where irremediable mischief is being done or threatened, going to the destruction of the substance of the estate, such as the extracting of ores from a mine, or the cutting
down of timber, or the removal of coal,
to issue an injunction, though the title to
the premises be in litigation. The authority of the court is exercised in such cases,
through lis preventive writ, to preserve
the property from destiruction pending
legal proceedings for the determluatioQ
of the title."
When It appears that the title is in dispute, the court may, in its discretion, issue a temporary injunction, and continue
it in force for such time as may be necessary to enable the orator to establish his
title in a court of law, and may make the
injunction perpetual when the orator li.-is
thus established his title; or the court
may proceed and determine which party
has the better title; or ft may dismiss the
bill, and leave the orator to his legal remedy. Bacon V. Jones, 4 Mylne & C. 43a;
Duke of Beaufort v. Morris, 6 Hare, 340;
Campbell v. Scott, 11 Rim. 31 ; Kerr, Inj.
209; Ingraham v. Dunnell, 5 Mete. (Mass.)
118; Rooney v. Soule, 45 Vt. 303; Wing v.

In the case of Murphy ▼. Lincoln, supra,
the bill charged the committing of several
trespasses by the defendants by drawing
wood and logs across the orator's land.
The defendants claimed a right of way.
The court ft)und the issue of fact in favor
of the orator, and held that a court of
equity had jurisdiction to enjoin the commiBBlon of a series uf trespasses, alUiough

Hall, 44 Vt. 118; Lyon v. McLaughlin, 32
Vt. 423- Hastings v. Perry, 20 Vt. 278;
Barnes v. Dow, 59 Vt. 530, 10 Atl. Rep. 258;
Barry v. Harris, 49 Vt. 392. In Bacon v.
Jones, supra. Lord Cottenham says:
"The jurisdiction of this court is founded
upon legal right. The plaintiff cominginto
court on the assumption that he haa the
legal right, and the "court granting Its assistanceon that ground. When a party
applies for the aid of a court, the application for an injunction is made either during the progress of the suit or at the hear-

INJUNCTIONS.
nnd In both cases, I apprehend, great
latitude and discretion are allowed to the
-court in dealing with the application.
When the application is tor an interlocutory injunction, several courses are open.
The court may at once grant the injunction siaiplicifer, without more,— a course
which, though perfectly competent to the
court, is not very likelyto be taken where the
defendant raises a question as to the validity of the plaintiff's title; or it may follow

Ins;

cise of the discretionary power which the
court possesses. The orator, by his bill,
makes out a strong case forequitable consideration. The sole value of the premises in question is in the wood and timber
growing thereon. The orator has heretofore held and occupied them for the purpose of manufacturing lumber and charcoal from such timber and wood. He has

the more usual, and, as I apprehend, more
wholesome, practice in such a case, of
either granting an injunction, and at the
same time directing the plaintiff to proceed
to establish his title at law, and suspending the grant of the injunction until the
result ol the legal Investigation has been
ascertained, the defendant, in the mean
time, keeping an account.
Which of these
several courses ought to be taken must
depend entirely upon the discretion of the
court, according to the case. When the
cause comes to a hearing, the court has
also a large latitude left to it; and
am
far from saying that a case may not arise
In which, even at that stage, the court
will he of opinion that the injunction may
properly be granted without having recourse to a trial at law. The conduct and
dealings of the parties, the frame of the
pleadings, the nature of the patent right
and of the evidence by which it is established, these and other circumstances may
combine toproducesucha result, although
this is certainly not very likely to happen,
and I am not aware of any case in which
it has happened.
Nevertheless
it is a
course unquestionably competent to the
court, provided a case be presented wWch
satisties the mind of the judge that such a
course, if adopted, will do justice between
Again, the court may at the
the parties.
hearing do that which is the more ordi—
jnary course, it may retain the bill giving
I the plaintiH the opportunity of first estabright at law. There still
[ llshing his
remains a third course, the propriety of
which must also depend upon the circumstances of the case, — that of dismissing the
bill atonee." Although Bacon v. Jones was
a case relative to a patent right, the remarks of the lord chancellor are applicable
to any case in which the orator's title is
in dispute.
The case of the Duke of Beanfort V. Morris, supra, was a bill for an injunction toprotect the orator'scoal mines
from injury from the water flowing into
them from the defendant's coUiery ; and it
was ordered that the bill be retained for
12 months, with liberty to the orator to
bring such actions as he might be advised
were necessary, and thatthe injunction issued in the cause be continued for such
time.
We think the granting of the temporary
Injunction in tbiH case was a proper exer-

I
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expended large sums of money in the erection of mills and coal kilns, in building
roads, and in procuring teams and work"
men for the prosecution of said business,
and has made contracts for the sale of
tsaid manufactured products. The defendants are engaged in cutting and removing
that which constitutes the chief value of
the estate, and threaten to continue to do
so. These acts, if continued, wiU. worit a
destruction of the estate; and render it of
no value for the purpose lor which it has
been held and enjoyed.
The case is one
peculiarly within the province of a court
of equity, through its preventive writ, to
Interpose and stop the mischief complained
of, and preserve the property from deBtryction. The defendant, John H. Billiard, having, before any evidence has been
taken or hearing had, put in issue the orator's title, insisted
that this issue be
tried in a court of law, the case is one in
1 which the court may properly, in its discretion, require the orator to establish his
I
I title in snch court before proceeding fur.
I ther with the cause, and such will be the
order of this court. The pro forma decree
of the court of chancery is reversed; the
demurrer contained in the answer of the
defendant, John H. Billiard, is overruled ;
the orator's bill is adjudged sufficient, and
defendant's (Billiard's) answer is ordered
brought forward, from which it appears
that the orator's title to the premises is in
controversy; therefore the cause is remanded to the court of chancery, with direction to that court to retain the cause,
and continue in force the injunction for
such time as, in the opinion of said court,
may be necessary to enable the orator to
bring and prosecute to final judgment
Buch action oractions as may be necessary
to establish bis title in a court of law;
and, in default of the orator so establishing his title within the time aforesaid, the
orator's bill to be dismissed, as against
the defendant, John H. Billiard, with
costs.
But if the orator shall, within the
time aforesaid, by a final judgment in his
favor in a court of law, establish his title
to the premises as against the defendant,
John B. Billiard, then the court will enter
a decree making perpetual the temporary
injunction, and make such order in relation to costs as to the court shall seem
meet.

TAFT, J.,didnotsit.
C*i^<
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WHEBLOCK

V.

I

NOONAN.

(15 N. E. 67, 108 N. X. 179.)

Court of Appeals

of New York.

January

17,

1888.

Appeal from general term, superior court,
city of New York.
Suit for mandatory injunction, by William
A. Wheelock, respondent,
against Michael
Noonan, appellant.
B. Laflin Kellogg, for appellant
Martin
& Smith and Geo. A. Strong, for respondent.

FINCH, J. The findings of the trial court
establish that the defendant, who was a total
stranger to the plaintiff, obtained from the
latter a license to place upon his unoccupied
lots, in the upper part of the city of New
York, a few rocks for a short time, the indefiniteness
of the period having been rendered definite by the defendant's
assurance
that he would remove them in the spring.
Nothing was paid or asked for this permission, and it was not a contract in any just
sense of the term, but merely a license which
by its terms expired in the next spring.
During the winter, and in the absence and without the knowledge
of plaintiff, the defendant covered six of the lots of plaintiff with
"huge quantities of rock," some of them 10
or 15 feet long, and piled to the height of
14 to 18 feet
This conduct was a clear
abuse of the license, and in excess of its
terms, and so much so that if permission had
been sought upon a truthful statement of the
intention it would undoubtedly have been refused.
In the spring the plaintiff, discovering the abuse of his permission, complained
bitterly of defendant's conduct and ordered
him to remove the rocks to some other locality. The defendant promised to do so, but
did not, and in the face of repeated demands
and omitted to remove the
has neglected
The court found as
rocks from the land.
matter of law from these facts that the original permission given did not justify what
was done either, as It respected the quantity
of rock or the time allowed; that after the
withdrawal of the permission in the spring,
and the demand for the removal of the rock,
the defendant was a trespasser, and the trespass was a continuing one which entitled
plaintiff to equitable relief; and awarded
judgment requhrlng defendant to remove the
rocks before March 15, 1886, unless for good
cause shown the time for such removal
should be extended by the court
The sole question upon this appeal is
whether the relief granted was within the
power of the court, and the contention of
the defendant is mainly based upon the proposition that the equitable relief was improper since there was an adequate remedy at
law. The plaintiff objects that no such deIf it arises upon the
fense was pleaded.
facts stated in the complaint it can scarcely
be said to be new matter requu:ed to be stated

In the answer, and
doubt whether, under the
present system of pleadhig, the technical objection is good. It is better, therefore, to consider the defense which is interposed.
One
who would justify under a license or permission must bring his acts within the terms of
the license.
He exceeds them at his imril.
There is no equity in allowing him to strain
them beyond their fair and reasonable interpretation. The finding shows permission asked for "a few stone," described as "a portion" of what defendant was getting from the
boulevard.
The plaintiff was justified in inferring that for the bulk of his stone the
defendant had a place of deposit and only
wanted additional room for a small excess, —
for a few stone. Under this permission defendant was not justified in covering six
lots vrith heavy boulders to a height of 14
to 18 feet.
The thing done was gravely and
substantially in excess of the thing granted,
and the license averred does not cover or
Beyond that the permission,
excuse the act.
extended only to the spring of 1880, and expired at that date. The immediate removal:
of the stone was then demanded, and from
that moment its presence upon plaintiff'slands became a trespass, for which therewas no longer license or permission. Such,
parol license, founded upon no consideration,
is revocable at pleasure, even though the licensee may have expended money on thefaith of it Murdock. v. Railroad Co., 7a
N. Y. 579. And this was a continuing trespass.
So long as It lasted It incumbered
the lots, prevented their use and occupationby the owner, and interfered with the possibility of a sale. It is now said that thfr
remedy was at law, that the owner could
have removed the stone and then recovered
of the defendant for the expense incurred.
But to what locality could the owner remove them? He could not put them In thfr
street; the defendant presumably
had no vacant lands of his own on which to throw
the burden; and it would follow that the
owner would be obliged to hire some vacant
lot or place of deposit, become responsible
for the rent and advance the cost of men
If
and machinery
to effect the removal.
any adjudication can be fomid throwing such
burden upon the owner, compelling him to
do in advance for the trespasser what the
latter is bound to do, I should very much
doubt Its authority.
On the contrary, thfr
law Is the other way. Beach v. Grain, 2 N.
Y. 97. And all the cases which give to thfr
Injured party successive actions for the continuance of the wrong are inconsistent with
the idea that the injured party must once
for all remove
Such is neither an ade-

it

quate remedy nor one which the plaintiff
was bound to adopt
But It is further said that he could sue^
at law for the trespass.
That is undoubtedly true. The case of TJllne v. Railroad Co.,
upon
101 N. Y. 98, 4 N. B. 536, demonstrates
abundant authority that In such action only
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the damages to its date could be recovered,
and for the subsequent continuance of the
trespass new actions following on in sucBut
cession would Iiave to be maintained.
in a case Uke the present, would that be an
adequate remedy?
In each action the damages could not easily be anything more than
the fair rental of the lot It is difficult to
see what other damages could be allowed,
not because they would not exist, but because they would be quite uncertain in

amount and possibly somewhat speculative
The defendant, therein theur character.
fore, might pay those damages, and continue
his occupation, and if there were no other
defiantly continue such
remedy,
adequate
and in spite of his wrong make
occupation,
of himself in effect a tenant who could not
The wrong In every such
be dispossessed.
case is a continued unlawful occupation, and
any remedy which does not or may not end it
is not adequate to redress the injury or reOn the
store the injured party to his rights.
other hand, such remedy in a case lilie the
present might result to the wrong-doer in
nearly akin to persecution. He
something
is liable to be sued every day, die de diem,
for the renewed damages following from
the continuance of the trespass; and while,
■ordinarily, there is no sympathy to be wastyet such multiplicity of
ed on a trespasser,
suits should be avoided, and especially under
circumstances like those before us. The
rocks could not be immediately removed.
The courts have observed that peculiarity
-of the case, and shaped their judgment to
It may take a long time, and
give time.
during the whole of it the defendant would
For reasons of
be liable to daily actions.
this character it has very often been held
-that while, ordinarily, courts of equity will
not wield their power merely to redress a
trespass, yet they will Interfere under peculiar circumstances, and have often done so
where the trespass was a continuing one, and
a multiplicity of suits at law was involved
In the legal remedy. The doctrine was recognized and the authorities cited in the Murdock Case, supra, and the rule deemed perThat case, and those referfectly settled.
red to, it is true, were cases of intrusion
where no consent had been given for the entry of the intruder, but whether the trespass
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was such from the beginning, or became one
after a revocation of the license, can make no
difference,
as it respects the adequacy
of
the legal remedy.
That is the same in either
event Two cases of the former character
Bowyer v.
were cited In the Uline Case.
Cook, 4 Man. G. & S. 236; Holmes v. WUson, 10 Adol. & E. 503.
In one stumps and
stakes had been left on plaintiffs land and
in the other buttresses to support a road;
in each an action of trespass had been
brought, and damages recovered and paid;
and in each, after a new notice to remove
the obstruction, a further action of trespass
was brought and sustained,— so that as I
have said, the legal remedy is identical, however the trespass originated.
It is a general rule that a court of equity
wiU act in such cases only after the plaintiff's
right has been established at law; but that
Troy & B. R. Co. v.
rule has its exceptions.
Boston, H. T. & W. Ky. Co., 86 N. Y. 128.
Where the facts are In doubt, and the right
such, undoubtedly,
would be a
not clear,
just basis of decision, though the modern
system
of trying equity cases makes the
rule less important. Where, as in an intruwhose occupasion by railroad companies
tion threatens to be continuous, the Injury
partakes of that character, an action at law
to establish the right has not been required.
Indeed, I am inclined to deem it more a
In
rule of discretion than of jurisdiction.
Avery v. Eailroad Co., 106 N. Y. 142, 12 N.
E. 619, to which we have been referred since
the argument, we were disposed to sustain a
mandatory injunction requiring defendant to
remove so much of a fence as obstructed
plaintiff's right of way, although the obstruction was not a nuisance, but an Invasion of
In that case the equitable
a private right.
remedy was not challenged by either coimsel
or the court, and evidently stood upon the
groimds here invoked; those of a continuing
trespass, the remedy for which at law would
be inadequate, and involve repeated actions
by the injured party for damages daily occurring.
These views of the case enable us to supIt should be afport the judgment rendered.
firmed, with costs.
All concur, except EUGBR, C. J., not voting.
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WILSON

CITY OP MINERAL
POINT et al.

T.

(39

Wis.

160.)

Supreme Court of Wisconsin.

Aug. Term,

1875.

by one Wilson
Action for injunction
against the city of Mineral Point and one
W eldenfeller.
Defendants demurred to the
complaint on the ground of defect of parties defendant, misjoinder of causes of action, and for insufficiency of facts to constitute a cause of action.
From an order
overruling the demurrer, defendants appeal.
Affirmed.
The material allegations of the complaint

are that plaintiff is the owner and in possession of certain lots In the defendant city,
on which his dwelling house is situated; that
the lots are Inclosed with fences, and entirely surrounded by what purport to be public streets; that standing and growing upon
such lots are a great many fruit and ornamental trees and much shrubbery of several
years' growth and cultivation, and of great
value, and which greatly enhance the value
of the lots, and that such lots have been so
inclosed for twenty-five years; that the authorities of the defendant city claim that
such fences encroach upon the public streets;
that the common council of the city has ordered the defendant Weidenfeller, who is the
street commissioner thereof, to remove all
obstructions from the streets unless the persons encroaching upon the streets remove the
same within a specified time; and that such
commissioner threatens to, and, unless restrained by the court, will destroy the plaintiff's said fences, and will dig up and destroy many of his said fruit and ornamental
trees, and expose the balance thereof to be
destroyed for want of fences, to his "great
and irreparable damage."
It further alleges
that such fences do not encroach upon the
public streets of the city, and that the defendants have no right to remove the same,
or to dig up or destroy the plaintiff's trees,
etc.
The prayer Is for perpetual and tempo-

rary injunction.
M. M. Cothren, for appellants.
Jones, for respondent

LYON,

J. It

Wilson &

is sufficiently averred In the
complaint that the defendant Weidenfeller,
acting under the authority and orders of the
regularly constituted authorities of the defendant city. Is about to destroy fences,
fruit and ornamental trees and shrubbery
standing and growing upon premises owned
by the plaintiff and occupied by him as his
residence and homestead; that the pretense for

J

V.

so doing is that such fences, trees and shrubbery are within the limits of public streets;
but that such pretense is unfounded in fact,
and the defendants have no lawful authority
to do the threatened acts.
On the facts averred it is clear that the
plaintiff is entitled to an injunction as prayIt is quite true that
ed In the complaint.
the courts will not Interfere by injunction to
restrain the committing of a mere trespass,
for which, if committed, the recovery of damages in an action at law would be an adeIt is also true that the courts
quate remedy.
will interfere by injunction and prevent a
threatened injury, which, if infiicted, will be

irreparable.
An injury is irreparable when it Is of such
a nature that the injured party cannot be
therefor in damadequately compensated
ages, or when the damages which may result
therefrom cannot be measured by any certain pecuniary standard. High, Inj. § 460,
It is said by Judge Story
and cases cited.
that: "If the trespass be fugitive and temporary, and adequate compensation can be
obtained in an action at law, there is no
ground to justify the Interposition of courts
Formerly, indeed, courts of equity
of equity.
reluctant to interfere at all,
were extremely
even in regard to cases of repeated tresBut now there is not the slightest
passes.
hesitation, if the acts done or threatened to
be done to the property would be ruinous or iror would impair the just enjoyreparable,
2 Story,
ment of the property In future."
Bq. Jur. § 928.
That the threatened injuries which this action was brought to prevent, would. If inflicted, be irreparable, In the legal acceptation of that term, and would greatly Impair
the just enjoyment of the plaintiff's property.
Is perfectly well settled. No one will seriously contend that a money compensation is an
remedy for the loss of the trees
adequate
and shrubbery which the complaint avers the
defendants threaten to destroy; and it would
be a denial of justice were the courts to refuse the plaintiff the protection he asks, and
thus permit his home to be permanently deSee High, InJ. g 467, and cases
spoiled.
cited.

We think the complaint states a cause of
and that
action against both defendants,
there is no misjoinder of causes of action,
We do not decide
and no defect of parties.
whether or not the complaint states facts
sufficient to entitle the plaintiff to recover
damages, but only, that If the averments
therein contained are true, he is entitled to
the Injunction prayed.
Order affirmed.
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are proceeding
(Sess. 32, c. 119), makes adequate provision for the party injured by the
laying of the conduits through his land, and
also affords security to the owner of the
spring, or springs, from whence the water is
But there is no provision for
to be taken.
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The statute under
of the village of Newburgh

2

THE CHANCELLOR.
which the trustees

a

1816.

a

22,

a

Aug.

a

Chancery.

The bill, which was for an injunction, stated, that the plaintiff is owner of a farm, la
the village of Newbnrgh, through which a
stream of water has, from time immemorial,
run, having its source from a spring in the
adjoining farm of the defendant, Hasbrouck,
and after entering the plaintiff's land, continues its whole course through his farm until it
empties into the Hudson river.
That this
stream greatly fertilizes his fields, and, running
near his house, serves for watering his cattle,
and for various domestic and economical purposes. That it supplies water to a brick-yard
on the farm of the plaintiff, where most of
the bricks used in Newburgh are made;
it
also supplies a large distillery erected by him
at great expense, and a churning mill, and water for a mill-seat, where the plaintiff is about
to erect a mill for grinding plaster of paris.
That the trustees of the village of Newburgh,
by false representations,
obthe defendants,
tained an act of the legislature, passed the
27th of March, 1809 (Sess. 32, ch. 119, vol. 5,
Webst Ed. 489), to enable the said trustees
to supply the inhabitants of the village with
pure and wholesome
water. That the trustees applied to the plaintiff for leave to divert the stream, offering him a trifling and
compensation,
which he revery inadequate
fused.
That the said trustees having obtainHasbrouck, the
ed leave from the defendant,
owner of the spring, to use and divert the
water, or a part thereof, that is, a stream one
inch and a quarter In diameter, taken from a
a conduit,
great elevation, have commenced
and threaten to divert the stream, dr a great
part thereof, from the plaintiff's farm. That
that if this is
the plaintiff is apprehensive
done, there will not, in a dry season, be waThe
ter sufficient
even for Ms cattle, &c.
plaintiff, therefore, prayed an injunction to
prevent the defendants from diverting the water, &c. The blU was sworn to, and the plaintiff produced several affidavits, which stated
that the stream was not more than sufficient
for the distillery, brick-yard, &c., of the plaintiff, and If diverted through a pipe, or tube, of
would greatly injure,
the proposed diameter,
if not render the works useless. One of the
affidavits stated, that the whole stream would
pass through a tube of one inch diameter, with
a head of five feet
Mr. Burr and J. V. N. Yates, for plaintiff.

2

Johns. Ch. 162.)

making compensation to the plaintiff, through
whose land the water issuing from the spring
has been accustomed to flow. The bill charges, that the trustees are preparing to divert
from the plaintiff's land, the whole, or the,
most part of the stream, for the purpose of
supplying the village. The plaintiff's right to ;'
the use of the water is as valid in law, and
useful to him as the rights of others who are
indemnified or protected by the statute; and
he ought not to be deprived of it, and we cannot suppose
was Intended he should be deprived of it, without his consent, or without
making him
just compensation.
The act is,
■unintentionally, defective, in not providing for
his ease, and
ought not to be enforced, and
was not intended to be enforced, until such
provision should be made.
It is clear principle in law, that the owner of land
entitled to the use of
stream of
water which has been accustomed, from time
immemorial, to flow through it, and the law
gives him ample remedy for the violation of
this right.
To divert or obstruct a water
private nuisance;
course is
and the books
are full of cases and decisions asserting the
right and affording the remedy.
Fitzh. Nat.
Brev. 184; Moore v. Browne, Dyer, 319, b;
Coke, 86; Glynne v. NichLutterel's Case,
ols, Comb. 43,
Show. 507; Prickman v. Trip,
Comb. 231.
The court of chancery has also
concurrent
jurisdiction, by injunction, equally clear and
well established in these cases of private nuisance.
Without noticing nuisances arising
from other causes, we have many cases of the
application of equity powers on this very subject of diverting streams.
In Finch v. Resbrldger,
Vern. 390, the Lord Keeper held,
long enjoyment of a water course
that after
running to
house and garden, through the
right was to be presumground of another,
ed, unless disproved by the other side, and the
plaintiff was quieted in his enjoyment, by injunction. So, again, in Bush v. Western Free.
plaintiff who had been in possesCh. 530,
long time, of
water course, was
sion, for
quieted by injunction, against the interruption
of the defendant, who had diverted it, though
the plaintiff had not established 'his right at
law, and the court said such bills were usual.
These cases show the ancient and established
jurisdiction of this court; and the foundation
preof that jurisdiction is the necessity of
ventive remedy when great and immediate
mischief, or material injury would arise to the
comfort and useful enjoyment of property.
The interference rests on the principle of
clear and certain right to the enjoyment of the
subject in question, and an injurious interruption of that right which, upon just and equiAnon.,
table grounds, ought to be prevented.
Vern. 120; East India Co. v. Sandys, Id.
127; Hills v. University of Oxford, Id. 275;
Anon.,
Ves. 414; WhitVes. 476; Anon.,
church V. Hide,
Atk. 391,
Ves. 453; Attora a
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ney General v. Nichol, 16 Ves. 338.

In the application of the general doctrines
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case, it appears to me
to be proper and necessary that the preThere is no
ventive remedy be applied.
need, from what at present appears, of sending the plaintiff to law to have his title
first established. His right to the use of
the stream is one which has been immemorially enjoyed, and of which he is now
In the actual possession.
The trustees set up
no other right to the stream (assuming, for the
present, the Charges in the bill,) than what
is derived from the authority of the statute; and If they are suffered to proceed and
divert the stream, or the most essential part
of it, the plaintiff would receive immediate
and great injury, by the suspension
of all
those works on his land which are set in
operation by the water. In addition to this,
he will lose the comfort and use of the
stream for farming and domestic purposes;
. and, besides, it must be painful to any one
to be deprived, at once, of the enjoyment of
a stream which he has been accustomed
aiways to see flowing by the door of his
/ iiwelling. A right to a stream of water is
as sacred as a right to the soil over which it
I
I flows.
It is a part of the freehold of which
no man can be disseised
"but by lawful
judgment of his peers, or by due process of
This is ah ancient and fundamental
law."
maxim of common right to be found in
magna charta, and which the legislature has
incorporated into an act declaratory of the
rights of the citizens of this state. Laws,

\ of the court to this
i
!

Sess. 10, c. 1.
have intimated

I

that

the statute

does not

deprive the plaintiff of the use of the stream,
He would be
be made.
until recompense
entitled to his action at law for the interruption of his right, and all his remedies
at law, and in this court, remain equally in
force. But I am not to be understood as
denying a competent power in the legislature
to talie private property for necessary or
and, perhaps, even
useful public purposes;
for the purposes specified in the act on which
But to render the exercise
this case arises.
of the power valid, a fair compensation must,
in all cases, be previously made to the individuals affected, under some equitable asThis is a
sessment to be provided by law.
necessary qualification accompanying the exercise of legislative power. In taking private
property for public uses; the limitation is
admitted by the soundest authorities, and is
adopted by all temperate and civilized governments, from a deep and universal sense
of its justice.
Grotlus (De Jur. B. & P., bk. 8, c. 14, § 7),
Puffendorf (De Jur. Nat. et Gent. bk. 8, e.
5, § 7), and Bynkersb.cck
(Quoest Jur. Pub.
bk. 2, c. 15), when speaking of the eminent
domain of the sovereign, admit that private
property may be taken for public uses, when
public necessity or utility require it; but
they all lay it down as a clear principle of
natural equity, that the individual whose
property Is thus sacrificed, must be indemni-

fied.
The last of those jurists Insists, that .
private property cannot be taken, on any
terms, without consent of the owner, for
purposes
of public ornament or pleasure;
and, he mientions an Instance in which the
Roman senate refused to allow the praetors
to carry an aqueduct through the farm of an
individxial, against his consent, when intended merely for ornament. The sense and
practice of the English government
are
equally explicit on this point.
Private property cannot be violated in any case, or by
any set of men, or for any public purpose,
without the Interposition of the leglslaturei
And how does the legislature interpose and.
says Blackstone (1 Bl. \
compel?
"Not,"
stripping the
Comm. p. 139) "by absolutely
subject of his property, in an arbitrary manner, but by giving him a full indemnification
and equivalent for the injury thereby sus- '
tained. The public is now considered as an
individual treating with an individual for
an exchange.
All that the legislature does
is to oblige the owner to alienate his possessions for a reasonable price, and even this is
an exertion of power which the legislature
Indulges with caution, and which nothing
but the legislature can perform."
may go further, and show that this inviolability of private property, even as it respects the acts and the wants of the state,
imless a just indemnity be afforded, has
excited so much interest, and been deemed
of such importance, that it has frequently
been made the subject of an express and
fundamental article of right in the constiSuch an article is to
tution of government
be seen in the bill of rights annexed to the
constitutions of the states of Pennsylvania,
Delaware, and Ohio; and it has been incorporated 4n some of the written constitutions
adopted in Europe, (Constitutional charter
of Lewis XVIII. and the ephemeral, but
very elaborately drawn, constitution de la
Kepublique Francaise of 1795.) But what is
of higher authority, and is absolutely decisive
of the sense of the people of this country, it
is made a part of the constitution of the
United States, "that private property shall
not be taken for public use, without just
compensation." I feel myself, therefore, not
only authorized, but bound to conclude, that
a provision for compensation is an indispensable attendant on the due and constitutional
exercise of the power of depriving an individual of his property; and I am persuaded
that the legislature never intended, by the
act in question, to violate or interfere with
this great and sacred principle of private
right. This is evident from the care which
this act bestows on the rights of the owners of the spring, and of the lands through
which the conduits are to pass. These are
the only cases In which the legislature contemplated or Intended that the act could or
should interfere with private right, and in
these cases due provision is made for its
There la
protection, or for compensation.

I
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why the rights of the plaintiff
should not have the same protection as the
rights of his neighbours, and the necessity
of a provision for his case could not have
occurred, or It, doubtless, would have been
Until, then, some provision be
inserted.
made for affording him compensation, it
would be unjust, and contrary to the first
principles of government, and equally contrary to the Intention of this statute, to take
from the plaintiff his undoubted and prescriptive right to the use and enjoyment of
the stream of water.
In the case of Agar v. Ganal Co., Cooper,
H.& B.EQ.(2d Ed.)—49
no reason

769

an injunction was granted, on filing a bill
supported by aflBdavlt, restraining defendants acting under a private act of parliament, from cutting a canal through the land
of the plaintiff, in a line and mode not supposed to be within the authority of the stat77,

ute.

I shall,

accordingly, upon the facts charged

in the bill, and supported by affidavits,

as a

measure immediately necessary to prevent
Impending injury, allow the injunction, and
wait for the answer, to see whethCT the merits of the case will be varied.
Injunction granted.
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SHERRY

V.

PERKINS

et aL

(17 N. E. 307, 147 Mass. 212.)
Supreme

Judicial
Essex.

Ckturt of Massachusetts.

June

19,

1888.

Report from supreme judicial court, Essex
county; C. Allen, JiTlge.
Bill in equity, by I'atrick P. Sherry against
Charles E. Perkins and Charles H. Leach, for
an injunction to restrain the defendants, respectively president and secretary of the Lasters' Protective Union, from causing to be carried in front of the plaintiff's shoe factory a
banner on -which was the following inscription: "Lasters are requested to keep away
from P. P. Sherry's.
Per order L. P. U.;"
and also a banner on which was the. following: "Lasters on a strike; all lasters are requested to keep away from P. P. Sherry's until the present trouble is settled. Per order
L. P. U." The court, at the trial, found as
facts that members of the Lasters' Protective
Union entered Into a scheme, by threats and
intimidation, to prevent persons in the employment of the plaintiff, as lasters, from continuing in such employment, and in like manner to prevent other persons from entering Into such employment as lasters; that the defendants participated In the scheme; that the
use of the banner was a part of the scheme,
and Its use an injury to the plaintiff in his
The coiurt, after find
business and property.
ing the facts, reported the case to the full
court

H. P. Hurlburt,

borne, for plaintiff.

R. Lund, and T. M. Os-

The principal question in this case Is whether this court, as a court of equity, has jurisdiction to enjoin the acts complained of, upon
the findings of facts reported by the justice
who heard the case. The carrying of a banner or placard before a person's place of business, which injures such person in his business
An auand property, is a private nuisance.
thority directly in point is Gilbert v. Mickle, 4
Sandf. Ch. 357, in which it was held that a
placard paraded or posted in a public street,
before the door of an auctioneer, cautioning
strangers to beware of mock auctions, constituted a private nuisance remediable by injunction. The injunction in that case was refused
upon grounds not affecting the jurisdiction of
If the highway is obstructed by
the court.
crowds of people In consequence of the banner's being carried as described in the bill,
such carrying of the banner is a public nuisance.
Rex V. Cross, 3 Camp. 224; Rex v.
Carllle, 6 Car. & P. 636; Reg. v. Grey, 4 Fost.
& F. 73. But as the damage to the business
and property of the plaintiffs, found In the report, is special to the plaintiffs, they are entitled to an injunction. Walker v. Brewster,
L. R. 5 Eq. 25; Stetson v. Faxon, 19 Pick. 147;
Soltau V. De Held, 2 Sim. (N. S.) 133.
The
entire scheme, "by threats and Intimidation,
to prevent persons in the employment of the

plaintiffs, as lasters, from continuing In such
employment,
and in like manner to prevent
other persons from entering into such employment as lasters," is a private nuisance to the
plaintiffs. Wood, Nuis. § 141, and cases cited.
Among the things which have been held to be
private nuisances are a market Illegally conducted within the limits of an established market, (Yard v. Ford, 2 Saund. 172;) a ferry carried on, without right, near a duly-licensed
ferry, (Stark v. McGowen, 1 Nott. & McC.
387;) the use of a toll-bridge Inside the limits
of a lawfully established toll-bridge, (Bridge
Co. V. Lewis, 63 Barb. 111.)
See 1 Com. Dig.
"Action on the Case for Nuisance," C. The
scheme in which the defendants are found to
have participated, has the same elements of
Injury as these cases of nuisance.
It is illegal, injurious to property, and continuous in
character.
See Railroad Co. v. Church, 108
U. S. 317, 2 Sup. Ct. Rep. 719. This court
has full power to restrain a private nuisance
by injunction, both under the special provision
of the statute, (Pub. St. c. 151, § 2, cl. 9,)
and by virtue of its general equity powers
conferred by the statute of 1877, c. 178, which
is embodied in Pub. St. c. 151, § 4. The jurisdiction in equity now possessed by this court
is not Ifmlted by any restriction contained in
the last clause of Gen. St. c. 113, § 2, but is
In all respects as full as that of the Blnglish
1 Pom. Eq. Jur. §§ 311,
court of chancery.
In respect to private nuisances, the Eng312.
lish court of chancery has from early times
exercised the right to restrain by Injunction.
This is not limited to cases in which there is
no redress at law. Indeed, the ability to recover substantial damages at law has been
declared to give the right to ask for an injunction against the continuance of the nuisance.
Lord Romilly, M. R., in Crump v.
Lambert, L. R. 3 Eq. 409, 412; 2 Story, Eq.
Jur. § 925 et seq.; 1 Pom. Eq. Jur. § 252; 8
Pom. Eq. Jur. § 1350; Emperor v. Day, 3 De
Gex, F. & J. 240, 241, (Lord CampbeU.)
The
scheme in which the defendants participated
was plainly Illegal and criminal, both under
the statute and by common law. Pub. St c.
74, § 2; Reg. v. Druitt, 10 Cox, Crim. Cas.

Ill;

[etc.
Com. v.
v. Hunt 4 Mete.
Mass. 70. But the illegality of the I
nuisance, or its criminal character, does not I
ijolning
prevent the court from enjoining
Gilbert^
V. Mickle, 4 Sandf. Ch. 358, Lord Calms In
Assurance Co. v. E:nott L. R. 10 Ch. 144. The
jurisdiction of courts of chancery over priis concurrent
vate nuisances
with that of
Fisk v. Wilber, 7 Barb. 395.
courts of law.
This court has repeatedly exercised its jurisCadigan
diction to restrain private nuisances.
V. Brown, 120 Mass. 493; Mills v. Mason, Id.
244; Woodward v. Worcester, 121 Mass. 245;
Tucker v. Howard, 122 Mass. 529; Davis v.
Sawyer, 133 Mass. 289. But whatever the injury complained of may be called, there Is
abundant authority for the intervention of a
court of equity to prevent Injury to property
by unlawful or' forcible acts, when the injury
592;

Com.

Dyer,

128

it

INJUNCTIONS.
Macanlay v. Shackell, 1 Bligh,
Is continuous.
(N. S.) 96, 127; Lord Bldon In Gee v. Pritchard, 2 Swanst. 402, 413; Emperor v. Day, 3
De Gex, F. & J. 217, 240, 241, 253; Spinning
Co. V. Riley, L. R. 6 Eq. 551, 37 L. J. Ch. 889,
and 19 Law T. (N. S.) 64. The various cases
in which the unauthorized use of the plaintiff's name has been restrained, go upon the
principle of the injury to property involved.
Routh V. Webster, 10 Beav. 561; James v.
James, L. R. 13 Eq. 421 ; Hookham v. Pottage,
L. R. 8 Ch. 91; 3 Pom. Eq. Jur. § 1358. The
case of Spinning Co. v. RUey, supra, is almost precisely parallel to the present case, except that in the present case the placards are
paraded in a manner which makes them more
distinctly a nuisance than If they were merely
See, also, Dixon v. Holden, L. R.
posted up.
7 Eq. 488; Assurance Co. v. Knott, L. R. 10
Ch. 142; Mulkem v. Ward, L. R. 13 Eq. 619;
In NoPood Co. V. Massam, 6 Ch. Div. 582.
vember, 1874, the judicature act went into effect, and in a decision under the act, in the
case of Saxby v. Easterbrook, 3 C. P. Div.
339, it was held that, after the jury had found
the fact of libel, an injunction would issue
against the continuance of the libel. Thomas
v. Williams, 14 Ch. Div. 864, (1880,) Fry, J.;
Loog V. Bean, 26 Ch. Div. 306. In this court
the case of Spinning Co. v. Riley, was referred to in the case of Diatite Co. v. Manufacturing Co., 114 Mass. 69, and the dissent there
expressed to the views of Malins, V. C, must
be understood as applicable only so far as the
language of the former case applies to the
question of libel, since the question of libel did
The same is true of
not arise in that case.
the reference to the same case in Partridge v.
See 3 Pom. Eq.
Hood, 120 Mass. 403, 406.
Jur. § 1358. As to private nuisance. Bridge v.
Bridge, 6 Pick. 376; 2 Story, Eq. Jur. §§ 925928.
As to the criminal character of the acts

113 Mass. 179;
272, note 5.
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Daniell, Ch. Pr. (4th Ed.)

John R. Baldwin, for defendants.
The carrying of the banner named in the
in the manner stated in the bill of
complaint, is not a nuisance.
If the words
printed on the banner are libelous, the complainants have an adequate remedy at law.
Equity will not restrain a libel. The manner of the publication of the words on the
banner cannot be restrained.
The case of
Spinning Co. v. Riley, L. R. 6 Eq. 551, is not
a precedent that establishes the injunctive jurisdiction. That case has been expressly overruled by Assurance Co. v. Knott, L. R. 10 Ch.
145, and unfavorably noticed in Diatite Co. v.
Manufacturing Co., 114 Mass. 69. The prayer
of the bill is so broad that no decree comporting wif h the terms thereof would be equitable.
report,

ALLEN, J.

The case finds that the defendentered, with others, into a scheme, by
threats and intimidation, to prevent persons
in the employment of the plaintiff from continuing in such employment, and to prevent
others from entering into such employment;
that the banners, with their Inscriptions, were
used by the defendants as part of the scheme,
and that the plaintiff was thereby injured In hia
The act of displaying
business and property.
banners with devices, as a means of threats I
and intimidation, to prevent persons from en j
tering into or continuing in the employment o:
the plaintiff, was injurious to the plaintiff, ana^
illegal at common law and_bj_Btatate^ Pub;
St. c. 74, § 2; Walkefv. Cronin, 107 Mass.
555.
We_ thinkjthat^ thejplalntiff is not restrjcted to his remedy by action at law, butjs
The acts and
erititieano reliefbyjnjuiiction^
The banners
"tiie injury"" were~^continuous.
were used more than three months before the
tiling of the plaintiff's blU, and continued to
complained of: The fact that the nuisance is
be used at the time of the hearing. The inindictable as a nuisance does not prevent the
jury was to the plaintiff's business, and adg>
1 High,
court from enjoining its continuance.
Inj. §§ 745, 752, and cases cited; Attorney q uate remedy coul d not be given by dama ges_,
General v. Hunter, l.Dev. Eq. 12; People v. tn^ suit at law. The wfoiag is not as argued
by' the defendants' counsel, a libel upon the
The English judicaSt. Louis, 5 Gilman, 351.
It Is not found that the
plaintiff's business.
ture act did not enlarge the jurisdiction of
inscriptions upon the banners were false, nor
Day v. Brownrigg, 10 Ch.
courts of equity.
do they appear to have been in disparagement
Div. 294; Gaskin v. BaUs, 13 Ch. Div. 324.
The scheme, in
of the plaintiff's business.
As to differences between this court, as a coin:t
banners
were displaythe
of
which
pursuance
chancery
becourt
English
of equity, and the
ed and maintained, was to Injure the plainfore 1874, see remarks of Wells, J., in Milkman
tiff's business, not by defaming It to the pubThe acts are
V. Ordway, 106 Mass. 232, 255.
lic, but_bijntlmidatmgi workmen, so as to denot libelous, but calculated to injure trade by
direct interference. See Bridge v. Bridge, 6 ter iEh«n f rojn^eep^ or making engagernents
The"Banner was a standwiith the plaintiff^
Pick. 398; Cafew v. Rutherford, 106 Mass. 1,
were or wished to be in
all
who
ing
menace"
to
Inthe
against
whom
parties
the
15.
As to
the employment of the plaintiff, to deter them
junction should issue, inasmuch as the LastMainfrom entering the plaintiff's premises.
ers' Protective Union is aj^oluntary associataining it was a continuous, unlawful act, intion, and all its members cannot be ascertainjurious to the plaintiffs business and properthe same rule applies
ed by the plaintiflE,
ty, and was a nuisance, such as a court of eqwhich makes it proper for a few individuals
Gilbert v.
uity wiU grant relief against.
to sue in behalf of such an organization rep357;
Spinning
Co. v. RiMickle,
Ch.
4
Sandf.
defendthe
with
resented by and associated
Diatite Co. v. Manufacley, L. R. 6 Eq; 551.
See Birmingham v.
ants named in the bUl.
turing Co., 114 Mass. 69, was a case of defamGaUagher, 112 Mass. 190; Snow v. Wheeler,
ants
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atlon only. Some of the language in Spinning
Co. V. Riley has been criticised, but the decision has not been overruled.
See Diatlte Oo.
V. Manufacturing Co., ubi supra;
Assurance
Co. V. Knott, L. B. 10 Ch. 142; Saxby v. Easterbrook, 3 C. P. Div. 339; Loog v. Bean, 26

Ch. Div. 306; Fooa Oo, ▼. Massam, 14 On.
Div. 763; Thomas v. Williams, Id. 864; Hill
21 Ch. Div. 778; Day v. BrownV. Davies,
rlgg, 10 Ch. Div. 294; Gaskln v. Balls, 13
Ch. Div. 324.
Decree for plaintiff.
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J. The principal question in this
is whether the defendants should be enjoined against maintaining the patroL
The reshows that, following upon a strike of the
plaintifTs worlnnen, the defendants conspired
to prevent him from getting workmen,
and
thereby to prevent tiim from carrying on his
business, unless and until he should adopt a
certain schedule at prices.
The means adopte
were peranas ion and ocial pressure, threats of
personaijnjunf_ or mJawfiirMrm_s:onvej^^[^
^^re^_employedj3rseek^- employment, and
j)f the plaintiff's
a patrol of Two men
Jn^ front
~~ffictoiy,
maintamed^ from half past
in the
morning till half past
in the afternoon, on
one of the busiest streets of Boston.
The number of men was greater at times, and at times
showed some litOe disposition to stop the plaintiffs door. The patrol proper at times went
further than simple advice, not obtruded beyond the point where the other person was willing to listen; and
was found that the patrol
would probably be continued
not enjoined.
There was also some evidence of persuasion to
The patrol was mainbreak existing contracts.
out
tained as one of the means of carrying
was used In comthe defendants' plan, and
bination with social pressure, threats of personal injury or unlawful harm, and persuasion
It was thus one
to break existing contracts.
means of Intimidation, indirectly to the plaintiff,
and directly to persons actually employed, or
seeking to be employed, by the plaintiff, and
of rendering such employment unpleasant or Inan
Such an act
tolerable to such persons.
unlawful Interference with the rights both of
An employer haa
employer and of onployed.
ALLEN,

case

is

Hale & Dlckerman, for plaintiff. Thomas H.
Russell and Arthur H. Russell, for respondents.

a

Report from supreme judicial court, Suffolk
county; Oliver Wendell Holmes, Judge.
Bill by Frederick O. Vegelahn
against
George M. Guntner and others for an injuncAn Injunction issued pendente lite retion.
straining the respondents from interfering with
the plaintiff's business by patrolling the sidewalk in front of or In the vicinity of the premises occupied by him, for the purpose of preventing any person In his employment, or desirous of entering the same, from entering It
or continuing In It; or by obstructing or interfering with any persons in entering or leavor by intimiing the plaintiff's said premises;
dating any person In the employment
of the
plaintiff, or desirous of entering the same; or
by any scheme or conspiracy for the purpose
hindering, interfering with, or
of annoying,
preventing any person In the employment
of
the plaintiff, or desirous of entering the same,
from entering It, or from continuing therein.
This injunction was approved.

i

Oct

(a

Couirt

1

Judicial
SufEolb.

92.)

a

Supreme

right to engage an persons who are willing
to work for him, at such prices as may be
mutually agreed upon, and persons employed or
seelong employment havecorresponding right
to enter into or remain in the employment of
any person or corporation willing to employ
These rights are secured by the constithem.
tution itself.
Com. v. Perry, 155 Mass. 117,
28 N. B. 1126; People v. Gillson, 109 N. Y.
S-9, 17 N. E. 343; Braceville Coal Co. v. People, 147 ni. 71, 35 N. E. 62; Ritchie v. People,
155 lU. 98, 40 N. E. 454; Low v. Printing Co.
No one can lawfully in(Neb.) 59 N. W. 362.
terfere by force or intimidation to prevent employers or persons employed or wishing to be
employed from the exercise of these rights.
It is in Massachusetts, as in some other states,
even made
criminal offense for one, by intimidation or force, to prevent, or seek to prevent, a person from entering into or continuing
In the employment of
person or corporation.
Pub. St. c. 74,
not Um2. Intimidation
Ited to threats of violence or of pliysical Injmy
to person or property.
It has
broader signification, and there also may be a moral inPatrolling or picktimidation which is illegal.
etiog, under the circumstances
stated In
the]
report, has elements of intimidation like those
which were found to exist in Sheny v. Perkins,
147 Mass. 212, 17 N. E. 307. It was declared
to be unlawful in Reg. v. Druitt, 10 Cox, Or.
Cas. 592; Reg. v. Hibbert, 13 Cox, Cr. Cas.
82; Reg. v. Bauld, Id. 282.
It was assumed to
be unlawful in Trollope v. Trader's Fed. (1875)
H L. T. 228, though in that case the pickets
were withdrawn before the bringing of the biU.
The patrol was an imlawful interference both
with the plaintiff and with the workmen, within the principle of many cases; and, when instituted for the purpose of Interfering with his
business,
private nuisance.
became
See
Walker v.
Carew v. Rutherford, 106 Mass.
Cronin, 107 Mass. 555; Barr v. Trades Council
(N. J. Ch.) 30 AU. 8S1; Murdock v. Walker,
152 Pa. St. 595, 25 Ati. 492; China Co. v.
BroWn, 164 Pa. St 449, 30 Ati. 261; Coeui
D'Alene Gonsol. & Min. Co. v. Miners' Union
of Wardner, 51 Fed. 260; Temperton v. Russell [1893]
Q. B. 715; Floyd v. Jackson,
52
[1895] 11 L. T. 276; Wright v. Hennessey,
Alb. Law J. 104
case before Baron Pollock);
Judge V. Bennett, 36 Wkly. Rep. 103; Lyons
V. Wilkins [1896]
Ch. 811.
The defendants contend that these acts were
justifiable,
because they were only seeJdng to
secure better wages for themselves, by compelling the plaintiff to accept their schedule of
wages.
This motive or purpose does not justi^
maintaining a patrol In front of the plaintiff's
premises, as
means of carrying out their conspiracy.
A combination among persons merely
to regulate their own conduct
within allowable competition, and Is lawful, although others
may be indlrecfly affected thereby.
But
combination to do injurious acts expressly directed
to another, by way of intimidation or constraint,
either of himself or of persons employed or seeking to be employed by him, la outside of allowit

(44 N. B. 1077, 167 Mass.

et aL
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Various deable competition, and Is unlawful.
cided cases fall within the former class; for example: Worthington v. Waring, 157 Mass. 421,
32 N. E. 744; Snow v. Wheeler, 113 Mass. 179;
Bowen v. Matheson, 14 Allen, 499; C!om. v.
Heywood v. TiUson,
Hunt, 4 Mete (Mass.)
75 Me. 225; Cote t. Murphy, 159 Pa. St. 420,
28 Atl. 190; Bohn Manuf'g Co. v. Hollis, 54
Minn . 223, 55 N. W. 1119; steamship Co. v.
McGregor [1892] App. Cas. 25; Curran v. TreThe present
leaven [1891] 2 Q. B. 545, 561.
case falls within the latter class.
Nor does the fact that the defendants' acts
might subject them to an indictment prevent
a court of equity from issuing an injunction.
"
It is true that, ordinarily, a court of equity
wiU decline to issue an injunction to restrain
the commission of a crime; but a continuing
Injury to property or business may be enjoined, although it may also be punisliable as a
Sherry v. Perkins,
nuisance or other crime.
147 Mass. 212, 17 N. B. 307; In re Debs, 158
TI. S. 564, 593, 599, 15 Sup. Ot 900; Baltimore
& P. R. Co. V. Fifth Baptist Church, 108 U. S.
317, 329, 2 Sup. Ct. 719; Cranford v. Tyrrell,
128 N. Y. 341, 344, 28 N. E. 514; Gilbert v.
Mickle, 4 Sandf. Ch. 357; Port of Mobile v.
Louisville & N. R. Co., 84 Ala. 115, 126, 4
South. 106; Arthur v. Cakes, 11 C. O. A. 209,
63 Fed. 310; Toledo, A., A. & N. M. Ry. Co.
v. Pennsylvania Co., 54 Fed. 730, 744; Emperor of Austria v. Day, 3 De Gex, P. & J.
217, 239, 240, 253; Hermann Loog v. Bean,
26 Ch. Div. 306, 314, 316, 317; Monson v. Tus-

Ill;

I

1 Q. B. 671, 689, 690, 698.
question is also presented whether the
court should enjoin such interference with
of the plaintiff
persons in the employment
who are not bound by contract to remain
with him, or with persons who are not under
any existing contract, but who are seeking

saud [1894]

A

A
intending to enter into his employment.
conspiracy to interfere with the plaintiff's
business by means of threats and intimida;' tion, and by maintaining a patrol in front of
i his premises, In order to prevent persons from
entering his employment, or in order to pre'{
vent persons who are in his employment from
! continuing therein, is unlawful, even though
to
I such persons are not bound by contract
enter into or to continue in his employment;
1 and the injunction should not be so limited as
1 to relate only to persons who are bound by ex*
Isting contracts. Walker v. Cronin, 107 Mass.
555, 565; Carew v. Rutherford, 106 Mass. 1;
Sherry v. Perkins, 147 Mass. 212, 17 N. B.
807; Temperton v. BusseU [1893] 1 Q. B. 715,
11 L. T.
728, 731; Flood v. Jackson [1895]
We therefore think that the injunction
276.
should be in the form as originally issued.
' or

'

So ordered.

FIELD, 0. J. (dissenting). The practice of
Issuing injunctions in cases of this kind is of
very recent origin. One of the earliest authorities in the United States for enjoining, in
acts somewhat like those alleged
equity,
against the defendants in the present case, is

Sherry v. Perkins (decided In 1888) 147 Mass.
N. E. 307. It was found as a fact in
that case that the defendants entered into a
scheme, by threats and intimidation, to prevent persons in the employment of the plaintiffs as lasters from continuing in such employment, and, in like manner, to prevent other persons from entering into such employment as lasters; that the use of the banners
was a part of the scheme; that the first banner was carried from January 8, 1887, to
March 22, 1887, and the second banner from
March 22, 1887, to the time of the hearing;
and that "tliie plaintiffs have been and are injured in their business and property thereby."
The full court say: "The act of displaying
banners with devices, as a means of threats
and intimidation to prevent persons from entering into or continuing in the employment of
the plaintiffs, was injurious to the plaintiffs,
and illegal at common law and by statute.
Pub. St c. 74, § 2; Walker v. Cronin, 107
"The banner was a standing
Mass. 555."
menace to all who were or wished to be in
of the plaintiffs, to deter
the employment
them from entering the plaintiffs' premises.
Maintaining it was a continuous unlawful
act. Injurious to the plaintiffs' business and
property, and was a nuisance such as a court
of equity will grant relief against Gilbert v.
Mickle, 4 Sandf. Ch. 357; Spinnhig Co. v.
Gilbert v. Mickle,
Riley, L. R. 6 Eq. 551."
one of the authorities cited in Sherry v. Perkins,
was a suit in equity by an auctioneer against
the mayor of the city of New York to restrain
him and those acting under him from parading, placing, or keeping before the plaintiff's
auction rooms a placard as follows: "Strangers, beware of mock auctions." A temporary
Injunction was issued, but, on hearing, it was
Notwithstanding what is said in
dissolved.
his conthe opinion of the vice chancellor,
clusion is as follows: "I am satisfied that it
is my duty to leave the party to his remedy
Spinning Co. v. Riley
by an action at law."
is a well-known decision of Vice Chancellor
Malins. The biU prayed that the defendants
might be "restrained from printing or publishing any placards or advertisements similar to
those already set forth." The defendants had
caused to be posted on the walls and other
public places in the neighborhood of the plaintiff's works, and caused to be printed in certain newspapers, a notice as follows: "Wanted aU well-wishers to the Operative Cotton
Spinning, &c., Association not to trouble or
cause any annoyance to the Springhead Spinning Company lees, by knocking at the door
of their oflSce, until the dispute between
them and the self-actor minders is finally ter212, 17

32
Carrodus,
By special order.
The case was
Street, Oldham."
The vice chancellor
heard upon demurrers.
overhave stated,
says: "For the reasons
ruled these demurrers, because the biU states,
and the demurrers admit, acts amounting to

minated.

Greaves

I

I

Of this case,
the destruction of property."
the court, in Sherry v. Perkins, say: "Some

INJUNCTIONS.
of the language In Spinning Co. t. Riley lias
been criticised, but the decision has not been
The cases are there cited in
overruled."
•which that decision lias been doubted or critOf that decision, this court, in Boston
icised.
Diatite Co. t. Florence Manuf'g Co., 114
Mass. 69, say; "The opinions of Vice Chancellor Malins in Spinning Co. v. Riley, L. R,
6 Eq. 551, in Dixon v. Holden, L. R. 7 Eq.
488, and in Rollins v. Hhiks, L. R. 13 Eq.
355, appear to us to be so inconsistent with
these authorities [authorities which the court
had cited], and with well-settled principles,
that it would be superfluous to consider
whether, upon the facts before him, his decisions can be supported." Much the same
language was used by the justices in Assurance Co. V. Knott, 10 Ch. App. 142, a part
of the headnote of which is: "Dixon v. HoldIn
en and Spinning Co. v. Riley overruled."
Temperton v. Russell [1893] 1 Q. B. 435, 438,
Lindley, L. J., says of the case of Spinning
Co. V. Riley that it was overruled by the
court of appeal in Assurance Co. v. Knott.
Since the judicature act, however, the courts
of England have interfered to restrain, by injunction, the publication or continued publiparticularly
cation of libelous statements,
affecting the business or
those injuriously
property of another, as well as injunctions
similar to that In the present case. St. 36 & 37
Vict. c. 66, § 25, subds. 5, 8; Monson v. Tussaud [1894] 1 Q. B. 671, 672; Lyons v. Wllkins [1896] 1 Ch. 811, 827. But, In the absence of any power given by stalnite, the jurisdiction of a court of equity, having only the
powers of the English high court of chancery,
think, extend to aijoining acts like
does not,
those complained of in the case at bar, unless
they amount to a destruction or threatened
destruction of property, or an irreparable injury to it In England the rights of employers and employed with reference to strikes,
have
boycotts, and other similar movements
not. In genwal, been left to be worked out by
the courts from common-law principles, but
statutes, from time to time, have been passed
defining what may and what may not be permitted.
The administration of these statutes
largely has been through the criminal courts.
As a means of prevention, the remedy given
by Pub. St c. 74, § 2, would seem to b€ adequate where the section is applicable, unless
the destruction of, or an irreparable injury
to, property is threatened; and there is the
additional remedy of an indictment for a
I
at common law, if the
I criminal consgiggy
If the
'"«6ts of the defendant amount to that.
acts complained of do not amount to intimidation or force, It is not in aU respects clear
what are lawful and what are not lawful at
common law. It seems to be established in
this commonwealth that, intentionally and
without justifiable cause, to entice, by peiv
suasion, a workman to break an existing contract with his employer, and to leave his employment, is actionable, whether done with
actual malice or not Walker v. Oronin, 107

I
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Mass. 555. What constitutes Justifiable cause
undetermined.
remains in some respects
Whether to persuade a person who is free to
choose his employment not to enter into the
employment of another person gives a cause
of action to such other person, by some courts
has been said to depend upon the question of
actual malice; and, in considering this question of malice. It Is said that it is important
to determine whether the defendant has any
lawful Interest of his own in preventing the employment, such as that of competition in business.
For myself, I have been unable to see
how malice is necessarily decisive. To persuade
one man not to enter into the employment of
another, by telling the truth to him about
such f ' lier person and his business, I am not
convinced is actionable at common law, whatever the motive may be.
Such iwrsuasion,
when accompanied by falsehood about such
other person or his business, may be actionable, unless the occasion of making the statements Is privileged; and then the question of
This,
actual malice may be Important.
think, is the effect of the decision in Rice v.
Albee, 164 Mass. 88, 41 N. E. 122.
When
one man orally advises another not to enter
Into a third person's employment, it would,
I think, be a dangerous principle to leave his
liability to be determined by a jury upon the
question of his malice or want of malice, except in those cases where the words spoken,
were false. In the present case, if the establishment of ai patrol is using Intimidati'on or
force, within the meaning of our statute, it
If it does not amount
is illegal and criminal.
to intimidation or force, but is carried to such
a degree as to interfere with the use by the
plaintiff of his property, it may be lUegaL
But something more is nee- \
aafl. acti onable,.
If
'essaryTo" justify issuing an Injunction.
It is in violation of any ordinance of the city
regulating the use of streets, there may be a
prosecution for that, and the police can enforce the ordinance; but If It Is merely a
peaceful mode of finding out the persons who
intend to enter the plaintiff's premises to apply for work, and of informing them of the
actual facts of the case, in order to induce
them not to enter the plaintiff's employment.
In the absence of any statute relating to the
see no
subject,
doubt If It Is illegal, and
ground for issuing an injunction against it.
As no objection Is now made by the defendants to the equitable jurisdiction, I am of
opinion on the facts reported, as
understand them, that the decree entered by Mr.
Justice HOt-MES should be affirmed, without
modification.

I

I

I

I

HOLMES, J. (dissenting).
In a case like
the present, it seems to me that, whatever the
true result may be, It will be of advantage to
sound thinking to have the less popular view
of the law stated, and therefore, although,
when
have been unable to bring my brethren to share my convictions, my almost invariable practice is to defer to them in si-

I
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I

depart from that practice In this
lence,
to do
case, notwithstanding my tinwlUlngness
so, m support of an already rendered judgment of my own.
In the first place, a word or two should be
assaid as to the meaning of the report.
meant
sume that my brethren construe It as
It to be construed, and that, if they were not
prepared to do so, they would give an opportunity to the defendants to have It amended

I

with what

In accordance

I state

I

my meaning

to have been. There was no proof of any
threat or danger of a patrol exceeding two
men, and as, of course, an Injunction Is not
granted except with reference to what there
is reason to expect In its absence, the ques-

tion on that point Is whether a patrol of two
men should be enjoined. Again, the defendants are enjoined by the final decree from intimidating by threats, express or implied, of
physical harm to body or property, any person who may be desirous of entering into the
employment of the plaintiff, so far as to preIn order
vent him from entering the same.
to test the correctness of the refusal to go
further. It must be assumed that the defendants obey the express prohibition of the dethey do not, they fall within the
cree.
I Injunction as it now stands, and are liable to

If

summary punishment. The important difference between the preliminary and the final
I injunction Is that the former goes further,
forbids the defendants to interfere with
I andplaintiff's
business "by any .scheme * * *
f the
for the purpose of • * • pre; organized
/ venting any person or persons who now are or
may hereafter be • • * desirous of enterI
Ing
the [plaintiff's employment] from enter!
ing it."
quote only a part, and the part
which seems to me most objectionable. This
and
Includes refusal of social intercourse,
or argument, aleven organized persuasion
though free from any threat of violence,
either express or implied. And this Is with
reference to persons who have a legal right
to contract or not to contract with the plaintiff, as they may see fit. Interference with
existing contracts is forbidden by the final
I wish to insist a little that the only
decree.
point of difference which involves a difference of principle between the final decree
and the preliminary Injunction, which It Is
have mentionproposed to restore, Is what
ed, in order that it may be seen exactly what
we are to discuss. It appears to me that the
opinion of the majority turns In part on the
assumption that the patrol necessarily carries with It a threat of bodily harm. That assumption I think unwarranted, for the reaFurthermore, It
have given.
sons which
cannot be said, I think, that two men, walking together up and down a sidewalk, and
speaking to those who enter a certain shop,
do necessarily and always thereby convey a
do not think It possible to
threat of force.
discriminate, and to say that two workmen,
or even two representatives of an organization of workmen, do; especially when they
I

I

i

I

I

I

are, and are known to be, under the Injunction of this court not to do so. See Stimson,
Labor Law, f 60, especially pages 290, 29g300; Reg. V. Shepherd, 11 Cox, Cr. Cas. 325.
may add that I think the more intelligent
workingmen believe as fully as
do that
they no more can be permitted to usurp the
state's prerogative of force than can their opBut, If I am
ponents In their controversies.
wrong, then the decree as It stands reaches
the patrol, since it applies to all threats of
force.
With this pass to the real difference
between the interlocutory and the final de-

I

I

I

cree.
agree, whatever may be the law in the
case of a single defendant (Bice y. Albee, 164
Mass. 88, 41 N. E. 122), that when a plaintiff
proves that several persons have combined
and conspired to Injure his business, and
have done acts producing that effect, he
shows temporal damage and a cause of action, unless the facts disclose or the defendants prove some ground of excuse or justification; and take It to be, settled, and rightly
settled, that doing that damage by combined
persuasion Is actionable, as well as doing It
by falsehood or by force. Walker v. Cronin,
107 Mass. 555; Morasse v. Brochu, 151 Mass.
567, 25 N. B. 74; Tasker v. Stanley, 153 Mass.

I

I

148, 26

N. E.

417.

In numberless instances the
law warrants the intentional Infliction of temporal damage, because it regards it as justiIt is on the question of what shall
fied.
amount to a justification, and more especially
on the nature of the consideratlpns which
really determine or ought to determine the
answer to that question, that Judicial reasonThe
ing seems to me often to be Inadequate.
true grounds of decision are considerations
of policy and of social advantage, and It Is
vain to suppose that solutions can be attained merely by logic and general propositions
Propositions
of law which nobody disputes.
as to public policy rarely are unanimously
accepted, and still more rarely. If ever, are
They recapable of unanswerable proof.
quire a special training to enable any one
even to form an intelligent opinion about
Nevertheless,

them.

In

the early stages of law, at least, they
are acted on rather as inarticulate
Instincts than as definite ideas, for which a
rational defense is ready.
have said In the last
To illustrate what
paragraph:
It has been the law for centuries that a man may set up a business in a
small country town, too small to support
more than one, although thereby he expects
and Intends to ruin some one already there,
and succeeds In his intent. In such a case
he Is not held to act "unlawfully and without justifiable cause," as was alleged in Walker V. Cronm and Rice y. Albee. The reason,
of course, is that the doctrine generally has
been accepted that free competition is worth
more to society tnan It costs, and that on
this ground the Infilctlon of the damage ia

generally

I
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privileged.

Ill,

134.

Com. t. Hunt, 4 Mete. (Mass.)
even this proposition nowadays

Yet

Is disputed by a considerable body of persons, including many whose intelUgence
is
not to be denied, little as wa may agree with
them.

I

have chosen this illustration partly with
It
reference to what
have to say next.
shows without the need of further authority
that the policy of allowing free competition

I

justifies the intentional inflicting of temporal
damage. Including the damage of interference
with a man's business by some means, when
the damage is done, not for its own sake, but
as an instrumentality in reaching the end of
victory in the battle of trade. In such a
case it cannot matter whether the plaintiff Is
the only rival of the defendant, and so is aimed at specially, or is one of a class all of
The only debatable ground ig
whom are hit.
the nature of the means by which such damWe all agree that it
age may be inflicted.
cannot be done by force or threats of force.
presume, that it may be done
We all agree,
by persuasion to leave a rival's shop, and
It may be done by
come to the defendant's;
the refusal or withdrawal of various iieeunlary advantages, which, apart from this consequence, are within the defendant's lawful
It may be done by the withdrawal
control.
of, or threat to withdraw, such advantages
from third persons who have a right to deal
or not to deal with the plaintiff, as a means
ftf inducing them not to deal with him either
as customers or servants.
Com. v. Hunt, 4
112, 133; Bowen v. MatheMete. (Mass.)
son, 14 Allen, 499; Hey wood v. TlUson, 75
Me. 225; Steamship Co. v. McGregor [1892]
App. Cas. 25.
have seen the suggestion
made that the conflict between employers and
But I venemployed was not competition.
ture to assume that none of my brethren
would rely on that suggestion. If the policy
on which our law is founded is too narrowly
expressed in the term "free competition," we
may substitute "free struggle for life." Certainly, the policy is not limited to struggles
between persons of the same class, competing
for the same end. It applies to all conflicts
.of temporal Interests.
pause here to remark that the word
• "threats" often Is used as if, when it appear'
.ed that threats had been made, it appeared
; that unlawful conduct had begun.
But it
As a general
\4 depends on what you threaten.
rule, even if subject to some exceptions, what
you may do in a certain event you may
threaten to do— that Is, give warning of your
Intention to do— In that event, and thus allow
the other person the chance of avoiding the
So, as to "compulsion," it deconsequence.
pends on how you "compel." Com. v. Hunt,
133. So as to "annoyance"
4 Mete. (Mass.)
Connor v. Kent, Curran v.
or "intimidation."
Treleaven, 17 Cox, Or. Oas. 3.54, 367, 368, 370.
In Sherry ▼. Perkins, 147 Mass. 212, 17 N. E.
307, it was found as a fact that the display of
banners which was enjoined was part of a

I

Ill,

I

/ I

Ill,
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scheme to prevent workmen from entering or
remaining in the plaintiff's employment, "by
threats and intimidation."
The context showed that the words as there used meant
threats of personal violence and intimidation

by causing fear of it.
<
Bo far, 1 suppose, we are agreed.
But ther^ I
Is a notion, which latterly has been insisted \
on a good deal, that a combination of persons
\ '
to do what any one of them lawfully might 1 /
do by himself wiU m&ke the otherwise lawful
1/
conduct unlawful.
It would be rash to say /
that some as yet unformulated truth may
not be hidden under this proposition.
But,
in the general form in which it has been presented and accepted by many courts,
think
it plainly untrue, both on authority and principle.
Com. V. Hunt, 4 Mete. (Mass.)
KandaU v. Hazelton, 12 AUen, 412, 414.
There was combination of the most flagrant
and dominant kind in Bowen v. Matheson,
and in the Steamship Co. Case, and combination was essential to the success achieved.
But it is not necessary to cite cases. It is
plain from the slightest consideration of
practical affairs, or the most superficial reading of industrial history, that free competition means combination, and that the organization of the world, now going on so fast,
means an ever-increasing might and scope of
combination.
It seems to me futile to set
our faces against this tendency. Whether
beneficial on the whole, as think it, or detrimental, it is inevitable, unless the fundamental axioms of society, and even the fundamental conditions of life, are to be chan-

i

I

Ill;

I

ged.

One of the eternal conflicts out of which
made up is that between the effort of
every man to get the most he can for his
services, and that of society, disguised under
the name of capital, to get his services for
the least possible return. Combination on
Combithe one side is patent and powerful.
nation on the other is the necessary and desirable counterpart, if the battle is to be caram unaried on in a fair and equal way.
ble to reconcile Temperton v. Russell [1893]
1 Q. B. 715, and the cases which follow it.
But TemperWith the Steamship Co. Case.
ton V. EusseU is not a binding authority here,
do not think it necessary to
and therefore
discuss it.
If it be true that workingmen may combine
with a view, among other things, to getting
as much as they can for their labor, just as
capital may combine with a view to getting
the greatest possible return, it must be true
that, when combined, they have the same
liberty that combined capital has, to support
their Interests by argument, persuasion, and
the bestowal or refusal of those advantages
can
which they otherwise lawfully control.
remember when many people thought that,
apart from violence or breach of contract,
strikes were wicked, as organized refusals to
suppose that Intelligent economists
work.
and legislators have given up that notion to-

life is

I

I

I

I
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I

day.
feel pretty confident that they equally will abandon the Idea that an organized
refusal by workmen of social intercourse
with a man who shaU enter their antagonist's .
employ is unlawful, if it is dissociated from
any threat of violence, and ira made for the^
sole object of prevailing, if possible, in a contest with their employer about the rate of
wages.
The fact that the immediate object of
the act by which the. benefit to themselves
Is to be gained is to injure their antagonist
any
make It unlawful,
does not necessarily
more than when a great house lowers the
price of goods for the purpose and with the
effect of driving a smaller antagonist from the
Indeed, the question seems to me to
business.
have been decided as long ago as 1842, by
the good sense of Chief Justice Shaw, In
€om. v. Hunt, 4 Mete. (Mass.) 111.
repeat
said at the beginning, that
ia.t the end, as

I

I

this is the point of difference In principle, and
the only one, between the interlocutory and
final decree; and
only desire to add that
the distinctions upon which the final decree
was framed seem to me to have coincided
very accurately with the results finally reached by legislation and judicial decision in England, apart from what
must regard as the
anomalous decisions of Temperton v. Russell
and the cases which have followed It Reg.
V. Shepherd, 11 Cox, Cr. Cas. 325; Connor v.
Kent, Gibson t. Lawson, and Curran v. Tre-

I

I

leaven, 17 Cox, Cr. Cas. 354.
The general question of the propriety of
dealing with this kind of case by injunction
say nothing about, because
understand
that the defendants have no objection to the
final decree If It goes no further, and that
both parties wish a decision iq>on the matters
which
have discussed.

I

I

I
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HAAni/TON-BROWN
SHOE CO.
SAXEX et al.
(32

v.

S. W. 1106, 131 Mo. 212.)

Supreme Court of Missouri, Division No. 1.
Nov. 26, 1895.

Appeal from St. Louis circuit court
Bill by the Hamilton-Brown
Shoe Company to enjoin A. J. Saxey and others from
attempting, by threats and Intimidation, to
force complainant's employes to quit work.
A demurrer to the bill was overruled, and
defendants appeal
Affirmed.

John P. McDermott, for appellants.
B. Jones, for respondent.

Silas

PER CURIAM. This is an appeal from
the final judgment of the circuit court of the
■city of St Louis on a demurrer to the plaintifif's petition, which is as follows:
"PlaintifC states that It is a corporation duly organized under the laws of the state of Missouri,
and is engaged in the manufacture of shoes
in the city of St Louis, Missouri, at TwentyFirst and Locust streets in said city, at
which place its factory for the purpose of its
said manufacturing business is located. And
plaintiff says that it has in its employ in
said manufacturing business, in its factory
as aforesaid, between eight and nine hundred persons; that all of these persons are
at work as operatives in some department or
other of said factory; that of these employes
as aforesaid a large number, to wit, about
two or three hundred, are women and girls,
and a large number, to wit, about two or
three hundred, are young persons, many of
them not being of age, and the balance of
said operatives are adult men; that all of
these persons are engaged in earning a livelihood at the business of this plaintifC aforesaid, and, on the other hand, this plaintifC
requires the services of these persons to
successfully carry on its business of manufacturing shoes as aforesaid. Plaintiff further states that all of these employes now
In the employ of this plaintiff are desirous
of continuing in the service of the plaintiff
In its said business as aforesaid.
Plaintiff
further states that ten or fifteen days ago
including all the desome of Its employes,
fendants herein, except the defendants
Thomas Beaty and P. J. McGarry, went out
of the employ of this plaintiff on what is
commonly called a 'strike,' claiming to have
some grievance against this plaintiff, and
which this plaintiff says was without any
reasonable ground to rest upon, and thereupon attempted to inaugurate among the
employes of this plaintiff what is commonly
called a 'strike'; that thereupon the said defendants, lately employSs of this plaintiff,
together with the defendants Beaty and McGarry and divers other persons, unlawfully
and wrongfully combined and confederated
together to terrorize, and thereby, by in-
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timidation and threats, to prevent the other
employes of this plaintiff from peaceably or
otherwise prosecuting their work in plaintiff's factory; that thereupon all of the defendants hereto, together with their associates and confederates, whose names are at
this moment unknown to this plaintiff, began and have constantly pursued in a course
of threats of personal violence and intimidation and persuasion, for the purpose, by
means of such intimidation and threats and
fear, to prevent the other employes of this
plaintiff from peaceably or otherwise prosecuting their work in plaintiff's factory; that
all of the said defendants hereto, together
with divers and sundry other persons, who
are their associates and confederates, have
constantly hung about the plaintiff's said
factory at the place aforesaid, and upon the
streets in close proximity, for the purpose
of picketing the premises of this plaintiff,
and, by putting the employes of this plaintiff in fear of bodily injury, to thereby keep
them from continuing their employment
with this plaintiff, and also for the purpose
of preventing other persons from entering
the employ of the plaintiff; and the said defendants and their associates and confederates, as a part of their policy of threats
and intimidation, and for the purpose of
carrying on their unlawful combination, have
gone to the homes of divers of the employes of
this plaintiff at nighttime, and then and there
undertaken
to induce, by persuasion and by
intimidation and threats, the employes of this
plaintiff from further prosecuting their work
in plaintifCs said factory.
And the plaintiff charges that the said defendants therein
named, and their associates and confederates, for a number of days, by the use of
threats
arid personal violence, intimidation,
and other unlawful means, have been and
are now, undertaking to prevent the employes of this plaintiff from prosecuting
their ordinary work, and are endeavoring to
induce them, by the unlawful means aforesaid, to quit the employment of this plaintiff.
And plaintiff says that by reason of the fact
that a great many of its employes are women and girls and young persons, that tue
defendants aforesaid and their associates
and confederates have succeeded in exciting
in the minds of the plaintiff's said employes,
or many of them, fear for their bodily safety, to such an extent that they cannot happily, as they have a right to do, prosecute
their ordinary work; and plaintiff says, by
reason of the premises. It cannot peaceably
and successfully prosecute its said business.
And plaintiff says it is without remedy at
law, and can only be fully protected and
relieved in a court of equity. Plaintiff therefore prays that the defendants, their associates and confederates, be enjoined by a
temporary order of Injunction, to be made
final upon the hearing of this cause, issued
out of this court, from in any manner Interfering with the employes of this plaintiff
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jurisdiction. It will be observed that the denow in the employ of the plaintiff, and from
In any manner interfering with any person
fendants do not claim to have the right to
do what the injunction forbids them doing.
who may desire to enter the employ of this
Their learned counsel even quotes the statplaintiff, by the use of threats, personal vioute to show that It Is a crime to do so. But
lence, intimidation, or other means calcuhe contends that the constitution of the Unitlated to terrorize or alarm the plaintiff's emed States and the constitution of the state
ployes, in any manner or form whatever,
of Missouri guaranty them the right to comand that said defendants and their associates and confederates aforesaid be restrainmit crime, with only this limitation, to wit,
that they shall answer for the crime, when
ed by the order of this court from undertaking, by the use of the means aforesaid, to incommitted, in a criminal court, before a jury,
and that to restrain them from committing
duce or to cause any of the employes of this
plaintiff to quit the employment of this
crime is to rob them of their constitutional
right of trial by jury. If that position be
plaintiff, and that the defendants aforesaid
correct, then there can be no valid statute
and their associates and confederates be
enjoined from congregating or loitering
to prevent crime.
But that position is contrary to all reason. The right of trial by
about the premises of this plaintiff at the
jury does not arise untU the party Is acplace aforesaid, and that they be required
by the injunction of this court to go about
cused of having already committed
the
f_you see a ma n advancing upon antheir ordinary business, and to abstain from
crime.
In any way interfering with the business of
otherr ^^ murder ous dflmeanof"and a_deaj-""
this plaintiff, and for such other and further Ty^eaponTandyQ a. arrest him.— disarm him.
— ygi TTlave'pCTEan a. jrevented an act which
and general relief as may to the court appear proper In the premises."
would have brought abo ut a trial by jury,
but c an you be "Baidrt6 hav e deprivea~EIin~or
The case was tried before the Hon. L.
his.ronsupil3on al right of Trial iy'jury ? The
Valliant, one of the judges of that court,
who, on overruling the demurrer, delivered
train^thou^i put In motion by the argument of the learned counsel for defendants
the following opinion:
on this point leads only to this end, to wit, I
"The amended petition states in substance
that the constitution guaranties to every man'
that the plaintiff conducts a large shoe
the right to commit crime, so that he may)
manufactory in this city, and has in its emenjoy the inestimable right of trial by juryi
ploy some eight or nine hundred persons,
"Passing now to the question relating to'
all of whom are earning their living in plainthe particular jurisdiction of a court of equitiff's employment, and are desirous of so
ty, we are brought to face the proposition
continuing; that the defendants, except two
that a court of equity has no criminal jurisof them, were lately in plaintiff's employ,
diction, and will not interfere by injunction
but have gone out of the same, on a strlte,
to prevent the commission of a crime. These
and are now, with the other two defendants,
two propositions are firmly established; and
engaged in an attempt to force the other
asjto the first, that a court of equity has no 1/
employes of plaintiff to quit their work and
join in the strike, and that to accomplish this •criminal jurisaic tibn',' t^r gI3s_no exception. <
TO tne "sgcgnd," that a
~of 'entity wllT
purpose they are Intimidating them with
threats of personal violence; that among •got interfefe by" Injunction to preyent thg
cojnmission of a crim e, that, too, is perhapsthe plaintiff's employes who are thus threatwithout exception, when properly interpretened are about 300 women and girls and two
ed, but it is sometimes
misinterpreted.
or three hundred other young persons; that
When we say that a court of equity will
the effect of all this on the plaintiff's businever interfere by injunction to prevent the '
ness, if the defendants are allowed to procommission of a crime, we mean that it will
ceed, would be to Inflict incalculable damnot do so simply for the purpose of preventage. Upon filing this amended petition, and
ing a Violation of a criminal law. But when
the plaintiff's giving bond as required by
theactcompla ined of threatens ^ n irrepa-^
law, a temporary injunction issued, restraining the defendants from attempting to force "fafilejojjSFlErthepro perty of an individual'
the plaintiff's employes to leave their work 'a .^ourt of equity will interfere to prevent
by Intimidation and threats of violence, or
tha£.injury, notwithstanding ttgact may als6"be it io^tion of a criiSiinarKw. In such
from assembling for that purpose in the vicinity of plaintiff's factory. The defendants
case the court does not Interfere to prevent
the commission of a crime, although that
have appeared by their counsel, and, by
may incidentally result, but it exerts its force
their demurrer filed, admit that all the stateto protect the individual's property from dements of the amended petition are true; but
struction, and ignores entirely the criminal
they take the position that, even if they are
portion of the act. There can be no doubt
doing the unlawful acts that they are charof the jurisdiction of a court of equity In
ged with doing, still this court has no right
such a case. On this question counsel have
to Interfere with them, because they say
dted cases in which courts of equity have
that what they are doing is a crime, by the
been denied jurisdiction to enjoin the publistat^ law of this state, and that for the
cation of a libel, and in those opinions are
commission of a crime they can only be
to be found the general statement of the
tried by a jury in a court having criminal

I
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proposition

above mentioned.

of libel is peculiar, and those

But the law

cases turn up-

on that peculiarity. The freedom of the
press has been so jealously guarded both in
England and in this country that our law
of libel is like no other law on the books.
Oiu: constitution provides that a man may
say, write, and publish 'whatever he will,'
being answerable only for the 'abuse of libLibel Is the only act injurious to the
erty."
rights of another which a man ca'nnot, under proper conditions, be restrained from
conmiitting; and that is so because the coni.stitution says he shall be allowed to do it,
Equity will
band answer for it afterwards.
§-not Interfere when there is an adequate rem'f cdy at law. But what remedy does the law
afCord that would be adequate to the plalnHow would their damages be
tifE's injury?
The defend•estimated? How compensated?
ants' learned counsel cites us to the criminal
statute, but how will that remedy the plainA criminal prosecution does not
tiff's injury?
propose to remedy a private wrong. And,
even if there was a statute giving a legal
remedy to plaintiff, it would not oust the
The legal remedy that
. equity jurisdiction.
closes the door of a court of equity is a
common-law remedy. Where equity had jurisdiction because the common law affords
no adequate remedy, that jurisdiction is not.
affected by a statute providing a legal remedy. What a humiliating thought it would
be If these defendants were really attempting to do what the amended petition charges, and what their demurrer confesses, —
that is, to destroy the business of these plaintiffs, and to force the eight or nine hundred
men, women, boys, and girls who are earning their livings in the plaintiff's employ to
quit their work against their will,— and yet
there is no law In the land to protect them.
injunction in this case does not hinder the
\'5The
P defendants doing anything that they claim
//they have a right to do. They are free men.
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and have a right to quit the employ of plaintiffs whenever they see fit to do so, and no
one can prevent l^em; and whether their
act of quitting is wise or unwise, just or unjust. It is nobody's business but their own.
And they have a right to use fair persuaslonl'
v^
to induce others to join them in their quit-j
ting. But when fair persuasion is exhausted
they have no right to resort to force or I
threats
of violence.
The law will protect /
their freedom and their rights, but it will
not permit them to destroy its freedom and
rights of others.
The same law which guaranties the defendants in their right to quit
of the plaintiffs at their
the employment
own will and pleasure also guaranties the
other employes the right to remain at their
will and pleasure. These defendants arel
their own masters, but they are not the mas-/ vw
ters of the other employes, and not only are/
they not the masters of the other employes,)
but they are not even their guardians. There
is a maxim of our law to the effect that one
may exercise his own right as he pleases, i
provided that he does not thereby prevent!
another exercising his right as he pleases.!
This maxim or rale of law comes nearer
than any other rule in our law to the golden
rule of Divine authority; That which —soa—iB Qiiifi hflv r nnntlirr_d" unto' you, do you.
.even--so--«Bta_JUifim,2---WhiIst_^e__stH3[[^^,
forcement of the golden rule is beyond lEe
mandate of a human tribunal, yet courts of
equity, by injunction, do restrain raen who
are so disposed from so exercising thW own
rights as to destroy the rights of Athers.
The demurrer to the amended petit^n is
overruled."
The law applicable to the case is so cleSS-ly
stated In this opinion of the learned judge
that to add anything to it would be a work
of supererogation. We adopt it as the opinion of this court, and affirm the judgment
All concur.
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CRAWFORD
(28

N. B.

et al, v.

514,

128

TYRRELL

N. T. 341.)

Court of Appeals of New York.
Appeal from supreme

court,

Oct

6, 1891.

general term,

Secoria department.
Action by John

P. Crawford and others
against Martin B. Tyrrell, to restrain defendant from keeping a house of ill fame,
and to recover damages for injury sustainJudgment
ed.
for plaintiffs.
Defendant
appeals.
Affirmed.
Jas. & Thos. H. Troy, for appellant
fred B. Mudge, for respondents.

I
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Al-

GRAY, J. In this action, -which was
brought to restrain the defendant from keeping a house of ill fame and from using his
premises as an assignation house, and to recover damages
for injuries sustained, the
trial court found as facts that the house, as
maintained by defendant, was a resort for
prostitutes and licentious men, and that the
persons occupying rooms acted in a boisterous and noisy manner,
and indecently exposed their persons at the windows, "whereby the use and occupation of the plaintiffs'
premises have been interfered with and rendered uncomfortable, and whereby the occupants of the plaintiffs' premises have been
annoyed
and seriously disturbed." Such a
finding -was amply justified by the evidence,
and, indeed, it is not discussed by the appellant; but he argues that the plaintiffs
could not maintain a civil action of this nature, inasmuch as the damage they suffered
was a damage common to the whole commimity, and not special to them. If that
position had been sustained by the facts, I
do not doubt but that it would have been the
duty of the trial judge to have denied the
relief prayed for. The rule of law requires
of him who complains of his neighbor's use
of his property, and seeks for redress and to
restrain him from such use, that he should
sliow that a substantive injury to property is
committed.
The mere fact of a business being carried on which may be shown to be
immoral, and, therefore,
prejudicial to the
character of the neighborhood,
furnishes of
itself no ground for equitable interference at
the suit of a private person; and, though the
use of property may be unlawful or unreasonable, unless special damage can be' shown,
a neighboring property owner cannot base
thereupon any private right of action.
It is
for the public authorities, acting in the common interest, to interfere for the suppression
of the common nuisance.
See Francis v.
Schoellkopf, 53 N. Y. 152. If the business
complained of is a lawful one, the legal

question presented In a civil action for private damage is whether the business is reasonably conducted,
and whether,
as conducted, it is one which is obnoxious and hurtful to adjoining property.
If the business is
unlawful, the complainant in a private action must show special damage, by which
the legitimate use of his adjoining property
has been interfered with, or its occupation
rendered unfit or uncomfortable.
That the
perpetrator of the nuisance Is amenable to
the provisions and penalties of the criminal
law is not an answer to an action against
him by a private person to recover for injury
sustained, and for an Injunction against the
continued use of his premises in a similar
manner.
The principle has been long settled
that the objection that the nuisance was a
common one is not available if it be shown
that special damage was suffered.
Rose v.
Miles, 4 Maule & S. 101; Rose v. Groves, 5
Man. & G. 613; Francis v. Schoellkopf, supra; Lansing v. Smith, 4 Wend. 9. One
who uses his property lawfully and reasonably, in a general legal sense, can do injury
to nobody.
In the full enjoyment of his
legal rights in and to his property the law
will not suffer a man to be restrained, but
his use of the property must be always such
as in no manner to invade the legal rights
The rights of each to the
of his neighbor.
enjoyment and use of their several properalways
ties should, In legal contemplation,
be equal.
the balance
is destroyed by
the act of one, the law gives a remedy in
damages, or equity will restrain. If the use
of a property is one which renders a neigh-

If

bor's occupation and enjoyment physically
uncomfortable, or which may be hurtful to
the health, as where trades are conducted
which are offensive by reason of odors, noises,
or other injurious or annoying features, a private

nuisance

is

deemed

to

be

established,

against which the protection of a court of
equity power may be invoked. In the present case the indecent conduct of the occupants of the defendant's house, and the noise
therefrom, inasmuch as they rendered the
plaintiffs' house unfit for comfortable or respectable occupation,
and unfit for the purposes it was intended for, were facts which
constituted a nuisance, and were sufficient
grounds for the maintenance of the action.
If it was a nuisance which affected the
and was the subject of
general neighborhood,
an indictment for its unlawful and immoral
features, the plaintiffs were none the less
entitled to their action for any Injury sustained, and to their equitable right to have
its continuance restrained. The judgment
appealed from should be affirmed, with costs^
All concur, except FINCH, J., absent
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WEINSTOOK,

LUBIN & 00.
(Nb. 18,375.)

t. MAEKS.

(42 Pac. 142, 109 Gal. 529.)
Supreme Court of California.

Oct. 12, 1895.

Department 1. Appeal from superior court,
Sacramento county; Matt F. Johnson, Judge.
Action by Weinstock, Lubin & Co., a corThere was a
poration, against H. Marks.
judgment for plaintiff, and defendant appeals.
Reversed in part
Johnson,
Holl & Dunn, for appellant
Johnson & Johnson, for resx>ondent

GAROUTTB, J. Plaintiff Is a «»rporatIon
carrying on a large clothing and dry-goods
Defendbusiness in the city of Sacramento.
ant is also a dealer in clothing of the same
general character, and Is carrying on business
in a building adjoining plalntifPs place of
business. The present action is one of injunction, and by its decree, among other things,
the court ordered defendant to. refrain from
further use of the name "Mechanical Store"
as the designation of his place of business,
and further decreed that defendant maintain
part of his store,
and place in a conspicuous
place on the outand also in a conspicuous
side or front thereof, a sign showing the proprietorship of his said store, in letters sufficiently large to be plainly observable by passers-by and customers entering therein.
Defendant appeals from the foregoing portions
of the judgment
The judgment is based upon certain findings of fact made by the trial court upon the
evidence offered at the trial, and no complaint is now heard that this evidence does
not fuUy support these findings. It therefore
follows that the merit of this appeal presents'
itself upon a consideration of those findings
and the decree based thereon.
These findings
of fact are fuU and in detail, and, for present
purposes, we deem it sufficient to state the
general tenor and effect of some of them, (1)
The court finds that on or about the 8th day
of October, 1874, H. Weinstock and D. Lubin
entered into a copartnership imder the firm
name and style of Weinstock & Lubin, of the
city of Sacramento,
and, as such partners,
engaged in the business of dealing in wearing
apparel for men, women, and children, and
that said Weinstock & Lubin selected as the
name of their place of business "Mechanics'
Store," and designated the same by that appeUatlon, by which name their said store
thenceforth
was continually knovm; that, in
the management and conduct of their business,
they fixed a price upon each and every article carried by them In the stock of said store,
and marked the said prices In figures upon
each article, and sold such articles at the
prices so marked, and never deviated therefrom; and they advertised the said method
of doing business extensively throughout the
entire Pacific coast by means of newspapers,
etc., by means whereof their said method of

783

doing business became widely known to the
trade and public throughout the entire Pacific
coast, and by reason whereof it became and
was well knovsm to the trade and public in
California and the other states and territories
of the Pacific coast that at the store of said
Weinstock & Lubin only one price was charged for goods sold therein, and that no deviation from said price was permitted.
(2) That,
by care, attention, skill, and strict adherence
to business and the rules as aforesaid,
this
plaintiff has materially increased the volume
and importance and value of said business,
and enhanced the good will thereof, and the
said plaintiff has established for the said store
and business throughout the said states and territories a wide and honorable reputation, and
thereby said business has become extensive
and valuable and profitable,
and the public have become accustomed to plaintiff's said
method of doing business, and have been induced to rely, and do rely, upon the good faith
of the plaintiff in managing and conducting
its business in the manner aforesaid, and by
reason thereof have been induced to bestow
and do bestow upon the plaintiff their custom,
trade, patronage, and business.
(3) That on
or about 1885 the defendant,
who had previously been engaged in business elsewhere,
and was without any established reputation
of his own, and whose business was unknown
to the trade and general public, removed his
business from the place he then occupied to
the premises on the east of and near the
premises of this plaintiff; and the defendant
then and there engaged In a similair line of
trade as this plaintiff, and ever since then he
has maintained and conducted, and stiU maintains and conducts, the said store at said
place, and carries on the said business therein;
and Tie named his store in the year 1887 or

thereabouts the "Mechanical Store." (4) Thai
the defendant, well knovnng the foregoing
facts, and contriving, intending,
and designing fraudulently to injure this plaintiff, and
to obtain undue advantage of plaintiff, and
to deprive the plaintiff of its business, and
fraudulently and unlawfully to increase his
own business, and to pirate and make use of
and appropriate to himself the good will of
the plaintiff's business, and the said reputation and honorable esteem and confidence that
the plaintiff enjoyed in the minds of the people of the Pacific coast, and in order to create
confusion In the public mind, and to take advantage of the standing that the plaintiff by
its aforesaid acts had acquired in said territory, and fraudulently designing to deceive
the public and people Intending to trade with
the plaintiff, and to divert the custom of the
plaintiff to himself, and to deprive the plaintiff of its customers and of the trade, and to
Induce the people to trade with the defendant under the belief that they were trading
with the plaintiff, and for the purpose of deceiving plaintiff's customers and persons intending to trade with plaintiff into believing
that the defendant's store was that of the
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plaintiff, ana thereby Inducing them to enter
to trade with said
said store of defendant
defendant, to his profit, and in order to carry
out his fraudulent and corrupt designs as
aforesaid,— the defendant has persistently carried out a system of deceit and misrepresentations concemiafi Ms store and its ownership,
in connection with plaintiff's store and business, as follows: That in 1891 plaintiff, at Its
place of business, erected a store, the front
of which is of peculiar architecture, containing arches and alcoves, of which there was
none other similar in the city of Sacramento;
Ithat afterwards the defendant, at his said
\place of business, and adjoining plaintiffs
ptore, erected a building which, so far as the
st or lower story is concerned, was and Is
bimilar in architecture in every respect to the
^tore of plaintiff, so much so that passers-by
vere liable to go Into the store of defendant
thinking that they were entering the store of
plaintiff, and that customers of plaintiff in
many instances did so enter the store of defendant thinking they were in the store of
plaintiff; that defendant had no sign inside
of his store or on the outside of his store by
which customers could for themselves ascertain the true proprietorship thereof; that the
building exactly
erection of the defendant's
the same as plaintiff's building in every particular, and the adoption of the use of the
words "Mechanical Store," and the absence
of any name or sign upon or in defendant's
store designating the true proprietorship of
store, were all done by the dedefendant's
fendant for the purpose of deceiving the public, and more especially plaintiff's customers,
and enticing and pirating and securing the
patronage of said customers from plaintiff to
defendant (5) That, by the aforesaid means
the defendant has diverted from the plaintiff
a large part of plaintiff's trade and custom;
has induced many persons to trade with the
defendant who otherwise would have traded
with the plaintiff; has sold large quantities
of goods in his said store to persons who, but
for said acts of defendant, would have purchased said goods of the plaintiff; has deprived the plaintiff of a large share of its legitimate profits; has injured the business and
reputation of the plaintiff; has impau-ed the
confidence of the public in the plaintiff and its
method of doing business;
and has deprived
the plaintiff of a large number of its customers and patrons.

The foregoing chapter of facts makes interesting reading, and we first turn our attention to that portion of the judgment restraining defendant from the further use of
the words "Mechanical Store" as a designation of his place of business. We see but
little difficulty in arriving at a conclusion
upon this branch of the case. Defendant
assails the judgment in this pai-ticular with
but a single weapon.
He insists that the
words "Mechanics' Store" are not the subject of trade-mark, and that, therefore, plaintiff can have no exclusive right to them.

As we view the picture

presented

by

the

findings of fact, the question as to what
may or may not be the subject of trade-mark
Is not the problem to be solved. That these
words are of a kind that may be used as a
trade-name
we have no doubt, and, having
established that fact, we are required to
pursue the investigation no further. That
certain names and designations
which may
not become technical or specific trade-marks
may become the names of articles or of
places
of business, and thereby the use
thereof receive the protection of the law,
cannot be doubted, for the cases everywhere
recognize that fact. The learned judge said
In Lee v. Haley, 5 Ch. App. 155: "I quite
agree
that they [the plaintiffs] have no
property right in the name, but the principle upon which the cases on this subject
proceed is not that there Is projmrty In the
word, but that it Is a fraud on a person who
has established a trade, and carried it on under a given name, that some other person
should assume the same name, or the same
name with a slight alteration, in such a way
as to induce persons to deal with him In the
belief that they are dealing with the person
who has given a reputation to the name."
A similar doctrine is declared in Manufacturing Co. V. Hall, 61 N. Y. 226, and also in the
late case of Coats v. Thread Co., 149 TJ. S. 562,
This court said in Pierce v.
13 Sup. Ct 966.
Guittard, 68 Cal. 71. 8 Pac. 645: "We are
of opinion that it is not necessary to decide whether the plaintiff's label, with the
accompanying words and devices, constituted
a trade-mark, and, as such, the exclusive
property of the plaintiff, for the reason that
it is a fraud on a person who has established
a business for his goods, and carries it on
under a given name or with a particular
mark, for some other person to assume the
same name or mark, or the same with a
slight alteration, in such a way as to induce
persons to deal with him in the belief that
they are dealing with a person who has
given a reputation to that name or mark."
The same general principle is also recognized
and approved in Schmidt v. Brieg, 100 Cal.
672, 35 Pac. 623.
While in these two cases
the fact appears that the defendants were
selling an inferior article, and thereby deceiving and defrauding the public, it is not
apparent that such fact was a necessary eleNeither do
ment in pointing the judgment.
we consider It so upon principle; and in cases
without number, restraining defendants from
trespassing upon the good will of plaintiff's
business, such fact was an element foreign
to the litigation. It may be said that the
adjudged cases for relief are based solely
upon the ground of loss and damage to the
tradesman's business, by unlawful competition. In Levy v. Walker, Cox, Man. TradeMark Cas. No. 639, the learned judge declared: "The court Interferes sole^ for the
purpose of protecting the owner of a trade
or business from a fraudulent invasion of
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that business by somebody else. It does not
interfere to prevent the -world outside from
being misled into anything."
While our statutes attempt to deal with
trade-marks, and provide for the filhig thereof with the secretary of state, with accompanying affidavits, etc., yet trade- names are
e qugJUy p rotected upon analogous'''princ'lple3
oIlaw!""35id that the words ''Mechanics*
S!Me**"lnay
be made a trade-name, and the
user thereof become entitled under the law
to protection from pirates preying upon the
Bea of commercial trade, we have no doubt.
W e thlnkjth e defendant should b g_restralned
from tne
^'^M^ jyprfls ^^eclianical
Store.*'' Th'e' court has declared tfie fact to
be,-''SBa it is not challenged by defendant,
that these words were used as a designation
of his store for the purpose of deceiving the
public, and especially plaintiff's customers,
and thereby securing the advantages and
benefits of the good wlU of plaintiff's business. To say that such conduct upon the
part of defendant is unfair business competition is to state the fact in the mildest
In Celluloid Manuf'g Co. v. Celloterms.
nite Manuf'g Co., 32 Fed. 97, Justice Bradley, of the supreme court of the United
States, in speaking to the question of similarity in name, said: "It was not identical
with the plaintiff's name. That would be
too gross an Invasion of the complainant's
rights. Similari ty , not id entity, is the usual
re eourse . when one party see KS to oenffif
hlms^ byT Se gooSTame 'STSnotner. WBaF
'^milarity is^suffcient to effect the "oBject has
to be determined in each case by its circumWe may say, generally, that a simstances.
ilarity which would be likely to deceive or
mislead an ordinary unsuspecting customer,
is obnoxious to the law." In this case the
trial court determined that there was a sufficient similarity In the names to deceive the
pubUc;
that the defendant adopted the
name for the purpose of deceiving the public and securing plaintiff's business; and
that such results had followed.
These things
being true, the decree must go against him.
The remaining branch of the case presents
a novel and original proposition of. law.
In
its facts we apprehend no case like it can be
found, either in this country or England.
The decree orders the defendant to place,
both upon the outside and inside of his store,
a sign, plainly legible to customers and passers-by,
indicating his proprietorship;
and,
while the power of the court to issue mandatory Injunctions In many cases must be conceded, yet cases where such power has been
exercised have generally involved matters of
nuisance, or at least cases where courts have
ordered the subject-matter of the litigation
to be placed in its original condition; as, for
instance, the removing of obstructions to ancient lights. But let us for a moment turn
our attention to the facts of this case. The
store of plaintiff was known as the "Mechanics' Store." By various kinds of advertising,
H.& B.E<}.(2d BM.)— 50
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and attention, honesty, and skill In the cao^
duct of the business. It Increased the volume
thereof and enhanced
its good will, and
throughout the Pacific coast established for
It a wide and honorable reputation as a fair
and reliable house with whichi to deal.
Plaintiff erected a store building of peculiar

architecture, there being none like it in the
city of Saa-amento;
and defendant thereupon
erected a store building, immediately adjoining that of plaintiff's, in every respect of similar architecture. It further appears that defendant erected this particular kind of building for the purpose of deceiving the public,
and securing the patronage of plaintiffs customers; and for the same purpose he refrained from placing any sign in or upon the
buUding Indicating the proprietorship of the
business,
or designating it In any way so
that it might be distinguished from the store
of plaintiff. And, by reason of these acts of
defendant, many of plaintiff's customers were
deceived into purchasing goods in defendant's
store, believing that they were trading In
plaintiff's store; and defendant thus diverted
from the plaintiff a large part of its trade
and custom, and thereby Injured its business
and curtailed the value of its good will. Upon this bald statement of facts, it caimot be
gainsaid that defendant has done the plaintiff wrong; _and_it_Js^^d that f or every ^
wt08gjthere_is^a_remedyr~The8e'^acts
ceF
talnly indicate a case of unlawful business
competition, and courts of equity have ever
been ready to declare such things odious.
It
Is strange If plaintiff may be deprived of the
fruits of a long course of honest and fair
dealing In business by such wicked contrivances, and, upon appeal to the courts for relief, should be told there was no relief. This
cannot be so, for the whole law of trademarks, trade-names,
apetc., is recognized,
proved, and enforced for the very purpose of
protecting the honest tradesman from a like
loss and damage to that which threatens this
plaintiff;
and the fact that the question |
'
comes to us in an entirely new guise, and
that the schemer has concocted a kind of deception heretofore unheard of in legal jurisprudence, is no reason why equity is either
It
unable or unwilling to deal with him.
has been said by some judge or law writer
that "no fixed rules can be established upon
which to deal with fraud, for, were courts
of equity to once declare rules prescribing the
limitations of their power In dealing with it,
the jurisdiction would be perpetually cramped and eluded by new schemes which the fertility of man's invention would contrive."
By device, defendant is defrauding plaintiff
of its business.
He is stealing Its good wUl,
—a most valuable property,—only secured aft- /
er years of honest dealing and large eipendi- j
tures of money; and equity would be impotent, indeed, if it could contrive no remedy
for such a wrong.
The fundamental principle underlying this
entire branch of the law is that no man has
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the right to sell his goods as the goods of a
rival trader. Mr. Browne, in his work upon
Trade-Marks, declares the wrong to be, "not
in imitating a symbol, device, or fancy name,
for any such act may not involve the slightest turpitude; the wrong consists in unfair
means to obtain from a person the fruits of
his own ingenuity or industry,— an injustice
that is in direct transgression of the deca»
•
•
logue, 'Thou Shalt not covet
anyAthing that Is thy neighbor's.'
The most detestable kind of fraud underlies the filching
I
/ pf another's good name. In connection
with
'
We think the principle -may be
pafllcklng."
broadly stated that when one tradesman resorts to the use of any artifice or contrivance
for the purpose of representing his goods or
his business as the goods or business -of a
rival tradesman, thereby deceiving the people
by causing them to trade with him when
they Intended to and would have otherwise
traded with his rival, a fraud Is committed,
—a fraud which a court of equity will not allow to thrive. In Howard v. Henrlques, 3
Sanf. 725, the court, In speaking of the competitor In business, said: "He must not by
any deceitful or other practice impose on the
public, and he must not by dressing himself in
another man's garments, and by assuming
another man's name, endeavor to derive
that man of his own ' Individuality and of
the gains to which by his industry and skill
he is fairly entitled."
It may well be said
that the defendant, by duplicating plaintiff's
building, with Its peculiar architecture and
Immediately adjoining, entering into the
same line of business, with no mark of identification upon his store, has dressed himself
In plaintiff's garments; and, having so dressed himself with a fraudulent Intent, equity
will exert Itself to reach the fraud In some
way -'^'In 'the~leading case of Liee~vr Haley,'
supra, the whole question Is condensed by
the final conclusion of the court Into the
principle of law "that It Is a fraud on the
part of a defendant to set up a business under such a designation as is calculated to
lead and does lead other people to suppose
that his business is the business of another
person." If the same evil results are accomplished by the acts practiced by this deby
fendant which would be accomplished
an adoption of plaintiff's name, why should
equity smile upon the one practice and frown
upon the other? Upon what principle of law
can a court of equity say, "If you cheat and
defraud your competitor In business by taking his name, the court wiU give relief
against you, but, if you cheat and defraud
him by assuming a disguise of a different
your acts are beyond the law?"
character,
Equity will not concern itself about the
means by which fraud is done. It is the re.
suits aristQg from the means— it is the fraud
itself— with which it deals.
The foregoing principles of law do not apply alone to the protection of parties having
trade-marks
and trade-names.
They reach

away beyond that, and
where fraud Is practiced
the trade of a rival dealer;
as many and as various

apply to all cases
by one In securing
and these ways are
as the ingenuity of
the dishonest schemer can invent
In Glenny
V. Smith, reported in the Jurist of 1865 (page
965), the Cburt held:
"Where a tradesman, in
addition to his own name upon his shop front,
placed upon his sunblind and upon his brass
plate the words 'From Thresher & Glenny' (in
whose employment he had been), the court, being of opinion that this was done In such a
way as to be likely to mislead, and there being
evidence that persons had been actually misled,
granted an Injunction to restrain such a use
of the name of the firm Ttiresher & Glenny."
In Knott V. Morgan, 2 Keen, 213, the "London Conveyance Company" had its omnibuses
painted green, and its servants clothed In the
same colors. Another adopted the same name,
and likewise Its vehicles were so painted and
its servants so clothed.
It was conceded that
plaintiff could have no exclusive propertynght
in any "ftf these things, buttfie coufTTSsuea "

itsTSjIJneEicSniseiaMng f liarpIainHSrBM-"ar
upon this court to restrain the defendant from fraudulently using precisely the
same words and devices which they have taken for the purpose of distinguishing their property, and thereby depriving them of the fair
profits of theh: business by attracting custom
on the false representation that carriages really

flghttoeall

the defendant's belong to and are under the
management of the plaintiffs."
The author,
by a note, approves the doctrine here declared,
saying: "There was an obvious attempt to
trade upon the plaintiff's reputation,— a constructive fraud,— coupled with pecuniary loss,
which was made the ground for the issuance
of a broad Injunction." The same principle is
reiterated by the same learned judge in Croft
V. Day, 7 Beav. 84, in the following words:
"It has been very correctly said that the principle of these cases is this: Tliat no man has a
right to sell his own goods as the goods of another.
You may express the same principle In
a different form, and say that no man has a
right to dress himself in colors, or adopt and
bear symbols to which he has no peculiar or
exclusive right, and thereby personate another
person, for the purpose of Inducing the public
to suppose either that he Is that other person
or that he is connected with and selling the
manufacture of such other person while he is
really selling his own.
It Is perfectly manifest that to do these things is to commit a
fraud, and a very gross fraud."
In the very
recent case of Coats v. Thread Co., 149 U. S._
566, 13 Sup. Ct. 966, the court said:
"There
can be no question of the soundness of the
plaintiff's proposition that, irrespective of the
technical question of trade-mark,
the defendants have no right to dress their goods up In
such manner as to deceive an intending purchaser, and Induce him to believe he is buying those ot the plaintiffs. • • • They have
no right by imitative devices to beguile the
public into buying their wares under the im-
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decision of the trial court In effect ordered defendant to place signs both Inside and outside
his building, showing to the world the proprietorship thereof.
We think this decree holds |
defendant to a rule too strict, in that it requires the proprietorship of tie store to be
shown. In this particular we thinls the decree
should be modified so as to require that the
defendant. In the conduct of this business, shall
distinguish hiSrffM''^ business from that in
which the plaintiff is carrying on its business,
in some mode or form that shall beta sufficient
Indication to the public that it is a different
place of business from that of the plaintiff.
For the foregoing reascm, the judgment In this
respect only Is reversed, and the cause remanded, with directions to the trial court to modify
the same, as heretofore suggested; and thereupon It Is ordered that said judgment stand
Appellant is to pay the costs of this
affirmed.
appeaL

We concur:

i^Sl

HARRISON, J.; VAN FLEET,

'^iJUj^^<^-^J<

«t.

presslan they are buyliig those of their rivals."
To the same point, see System Co. v. Le BoutUlier (Super. Ct.) 24 N. Y. Supp. 890; Appolinaris Co. v. Scherer, 27 Fed. 18; Burgess
3 De Gex, M. & G. 896; Von
V. Burgess,
Mumm V. Frash, 56 B'ed. 830.
Having decided that defendant's acts constitute a fraud upon plaintiff, and that a court
of equity will administer relief, the question
then presents Itself, what shall he the form of
How may the court reach the
the decree.'
wrong Y The defendant had the right to erect
his building, and erect it in any style of architecture his fancy might dictate. He had the
right to erect It in the particular locality where
it was erected. He had the right there to conduct a business similar to that of plaintiff.
He had a right to do all these things, for, of
themselves, they did not offend against equity;
but when they were done with a fraudulent
intent, when they were done for the purpose
of tolling away the customers of plaintiff, by
a deception, a fraud is practicetd, and equity
will do what it can to right the wrong. The
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