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Of judgments by con1‘ession.—“If any debtor shall
§482.
appear before a justice of the peace without process, and
confess in writing, signed by him in the presence of the
justice, that he is indebted to another upon contract in a.
certain speciﬁed sum, it shall be lawful for such justice, with
the consent of the creditor, to enter judgment on such con
fession againt the debtor, for any sum not exceeding three
hundred dollars.’ ’1
A justice can render judgment by confession, by this
section, only in cases where the indebtedness arises “upon
contract.”

_

The defendant must appear in person before the justice, in
court,“ and sign the written confession; and it must appear
from the entry of the judgment, that the statute has been
1--C. L., 5 705. Judgment by con
fession may be rendered notwithstand
by process.
ing suit was commenced
A confession of judgment that is suf
iieient without process is equally good
Giddings, 24
Hollister
v.
with it:
Mich., 501.
A judgment confessed by
an infant in his own name is void,
by
and so is a judgment confessed
an infant’s partner in the name of the
ﬁrm.
Partners have no implied au

thority to confess judgments for each
Soper v. Fry, 37 Mich., 236.
other:
The treasurer of a corporation has no
implied power, as such, to consent to
judgment against the corporation with
out the institution of suit: Stevens v.
Carp River Iron Co., 57 Mich., 4272
24 N. W.,_160.
See note to C. L.,
Q 705.

2—Bronaghin
v. Throop, 15 Johns.,
478; Tenney v. Filer, 8 Wend., 569.
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complied with, and that the confession was signed in the
presence of the justice, or the judgment will be void.“
A confession of judgment must be for “a certain speciﬁed
sum.” A justice would have no power to enter judgment on
3—Beach v. Botsford, 1 Doug. Mich.,
199; Clark v. Holmes, 1 Ibid., 390;
A
Allen v. Carpenter, 15 Mich., 32.
judgment on a confession not in writ
1
ing is void:
Wilson v. Farrand,
Mich., 157.
In Spear v. Carter and
of
Ilose (1 Mich., 19),
the entry
the judgment, after the title of the
cause, was as follows: “Judgment by
written confession of the above named
defendants in favor of the above named
plaintiff,
for forty-eight dollars and
cents, damages and costs of
eighteen
"The statute
The court said:
suit."
authorized the entry of judgment, pro
vided that such confession be in writ
ing, signed by the person making the
same,
in presence
of the justice, or
one or more competent witnesses. But
it does not appear that the defendants
appeared before
the jus
voluntarily
tice, or that he ever saw them, or that
any writing signed by the defendants
in the presence of the justice, or one
or more competent witnesses, was be
Nor does it appear what
fore him.
the cause of action was, upon which
And, there
the judgment was entered.
fore, it does not appear whether the
claim or cause of action was of such
character as that, by the tatute, the
justice was authorized to enter judg
ment upon it.
The statute provided a
mode, as the only mode, in which judg
ment by confession could be entered.
Until there has been a literal com
pliance with this provision of law, the
justice cannot have jurisdiction
of a
Farrand,
1
v.
defendant :" Wilson
Mich., 161.
Such a judgment being
void. the security for the stay of the
execution would not be liable. as there
would be no consideration to support
his undertaking:
Wilson v. Farrand,
1 Mich., 156.
Where in a confession the language
was. “I confers judgment on a demand
arising upon contract,“ &c., instead of
“1 am indebted on,“ &c., held, suf
Kinyon v. Fowler, 10 Mich.,
ﬂcient:
16.

Where the entry

of a judgment

by

confession recited that the parties ap
peared before the justice, but omitted
to state that the judgment was ren
held,
dered
by consent of plaintiff;
suﬂicient; that this imported that the
plaintii!
particl
was present
and
pnted in the proceedings, and his con
Kinyon v.
sent was to be presumed:
Fowler, 10 Mich., 17, 19.
In render
ing a judgment by confession, the jus
tice must strictly pursue the authority
given him by the statute. and all the
facts necessary to give him jurisdiction
must afllrmativeiy appear in his pro
ceedings,
presumed:
and cannot
be
Wilson v. Farrand, 1 Mich., 160.
The
entry of a Justice's judgment
docket
must be as certain in matters of sub
stance as the judgment of a court of
record:
Rood v. School District of
Bloomfield, 1 Doug. Mich., 502.
The
entry must show not only the deter
mination of the court upon the subject
submitted, but the parties in favor of
and against whom it operates: White
well, v. Hover, 3 Mich., 88; see the
form of entry in this case at page 85'».
Where the entry of a judgment recited
that, “lt is therefore considered that
the said P do recover against the said
D the sum of,” &c., held, that the
docket did not clearly and conclusively
show in whose favor and against whom
the judgment was rendered,
as it must
do; and that it was not admissible to
show by parol that P and D meant
plaintiff and defendant: Rood v. School
District of Bloomﬁeld, 1 Doug., 502.
Where judgment was confessed
on a
note, but the justice by error entered
the Judgment for only a part of the
amount, held, that the note and debt
upon which it was given were merged
in the Judgment, and that the judg
ment was a bar to a suit for the
balance of the amount; that before
stay or execution, the justice might
probably have corrected the judgment
by amendment,
but that after execu
tion on the judgment as entered, there
was no remedy for the balance of the
claim: Town v. Smith, 14 Mich., 348.
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for an uncertain and unliquidated amount.‘

The

confession should state that the damages confessed were upon
If there are two or more defendants, the confes
contract.“
sion must be signed by all.“ If the person giving the confes
sion consent‘ that execution issue before the time prescribed
by the statute,’ add at the end of the confession, “and con
sent that execution issue upon said judgment immediately,”
or, at such other time as is agreed on.
j
The provision of the statute requiring the confession to be
in writings applies only to cases where the parties appear vol
untarily before the justice, without process having been is
sued.

In

cases where suit has been commenced by service

of

confession of judgment or an admission of plain
tiﬁ"s cause of action may be made orally in court without any
of the formalities prescribed by that section?
process,

a.

Of judgments of nonsuit and discontinua.nce.
Judgments of nonsuit, with costs, shall be rendered against
a plaintiff prosecuting an action before a justice of the peace,
in the following cases:
If he discontinue or withdraw his action;
1.
If he fail to appear on the return of any process, within
2.
one hour after the same was returnable;
If, after an adjournment, he fail to appear within one
3.
hour after the time to which the adjournment shall have been

Cl

§483.

made;
4.

If

he become

nonsuited on the trial.”1°

As to contradicting the docket entry
where the judgment was by mistake
entered as upon confession, see. Dodge
v. Bird, 10 Mich., 518; ante, 5 374,
note 46.
4—Nichols v. Hewit, 4 .Tohns., 423.
5—(‘. L., Q 705; see, Loomis v. Fos
ter, 1 Mich., 165.
6—Ciarlr v. Holmes, 1 Doug. Mich.,
890.

7—C. L., Q 862.
8—C. L., 1 705.
9—Crouse v. Derbyshire, 10 Mich.,
But such confessions or admis
479.
sions must be made in court on the
return day or some adjourned day ot
the cause, and to and in presence of
the court while sitting in the cause:
Clark v. Holmes, 1 Doug. Mich., 390.
i

justice
may render
The
judgment
against a party upon his oral admis
sion of the cause of action made in
open court and after issue joined, and
if such admission be made without
mistake or misapprehension. it should
for the purpose ot that trial be held
Biker,
conclusive:
Morrison
v.
26
Mich., 385, 387.
A judgment of
l0—C. L., 1 836.
non-suit is a ﬁnal termination of the
suit, but does not bar a subsequent
action for same cause.
While it ﬁnally
disposes of that particular
suit it is
not res adludicafa as to the subject
matter:
Bowne v. Johnson, 1 Doug.
Mich., 186.
The court cannot compel
a plaintiff to submit to a judgment of
Cahili v. Kalamazoo M. I.
non-suit:
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Under the 2d and 3d subdivisions of this section, a judg
ment of nonsuit is not to be entered for the non-appearance
of the plaintiff, unless the defendant appear and require such
judgment to be entered. If neither party appear, the suit will
in such case, to be en
be discontinued, but no judgment
tered, and each party must pay his own costs."
It would seem that
plaintiff cannot discontinue or with

is

draw his action at any time other than when the parties are to
appear before the justice, unless the defendant consent to -it.
By statute, the justice
required,'when the plaintiﬁ discon
tinues or withdraws his action, forthwith to render judgment."
If, before the return day of process, or the day to»which the
is

is

adjourned, the plaintiff discontinues or withdraws his
no mode of ascertaining the defendant’s costs,
action, there
in his absence, and therefore judgment of nonsuit cannot be
A different construction of the section would enable
given.
the plaintiff to deprive the defendant of the costs to which he
cause

had been put in preparing for trial.‘-'*

Of judgments upon tria.l.—“When the jurors have
§484.
agreed upon their verdict, they shall deliver the same to the
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is adjourned, the justice loses juris
diction of the case, except to render
judgrnent of nonsuit and
for
costs
against the plaintiff: Brady v. Taber,
29 Mich.,
199.
As to the time for
plaintiff's appearance. see, ante,
149.
As to the absence of the justice beyond
the time, see, ante,
149, notes 32,
See, note to C. L.,
33.
836, and
Talbot v. Kuhn, 89 Mich., 30, 32; 50
N. W.. 791.
11—Edwards' Treatise,
ed., 117.’
12—C. L.,
843.
But if the de
fendant has given notice of set-off, the
plaintiff cannot discontinue or submit
to a nonsuit without the consent of
the defendant:
See, ante,
273. And
note to C. L.,
843.
13-—Where a cause was adjourned
by consent of parties, without plead
ings, and on the return day the justice
refused to proceed
with the cause:
Held, that such
might
refusal
be
treated as a judgment of nonsuit, and
might be appealed
from: Patridge v.
Lott, 15 Mich., 251.

I

a

a

2

Co.,
Doug. Mich., 133.
iVhere the
plaintiff
failed to appear within the
entered
hour and later the justice
judgment for him it was set aside in
Cagney
proceedings:
v.
mandamus
Wattles, 121 Mich., 469; 80 N. W., 245.
If plaintiff submit to a voluntary non
suit, as by failing to appear, he can
Schulte v. Kelley, 124
not appeal:
Mich., 330; 83
N. W., 405.
The
statute requiring the justice to wait
one hour for the appearance of the
plaintiff has been extended by judicial
to require the court to
construction
give the defendant
like opportunity
The statute,
to delay his appearance.
however, makes no provision of this
kind and
failure to do so would not
avoid the judgment upon the th'eory
that the court by so doing lost juris
The judg
diction over the defendant.
however, mightibc reversed
on
ment,
Talbot v.
special appeal or ccrtioru-ri.
Kuhn, 89 Mich., 30; 50 N. W., 791.
By the non-appearance of the plaintiff
within one hour after the time when
the cause is returnable, or to which it
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justice publicly, and thereupon the justice shall enter the same
in his docket, and render judgment thereor_1.”14
“Judgment for the defendant, with costs, shall be rendered
whenever a trial has been had and it be found by verdict, or
by the decision of the justice, that the plaintiff has no cause
of action against the defendant/’1°
“But whenever an action
is brought against two or more persons, the plaintiff may at
any time before the ﬁnal submission of the cause to the justice
or the jury, be allowed to discontinue the action as against
any of the defendants, and thereupon to amend his declara
tion and proceed against the other defendant or defendants
in a like manner as if the action had been originally brought
against them alone. But the plaintitf shall not be required to
discontinue as to any of them, but the jury shall show by
its verdict, or the justice by his ﬁnding, in a trial without a
The justice has
14—C. L., Q 832.
no control over the verdict; he must
accept it as given; he cannot destroy
its effect by refusal to enter judgment
upon it: Alt v. Lalone, 54 Mich., 304;
20 N. W., 52.
It has the ei!e4:t of a
judgment though there be no formal
entry of judgment upon it: Gaines v.
Betts, 2 Doug. Mich., 99.
The judg
ment entry is not the judgment but
the evidence
of it: Hickey v. Hine
dale, 8 Mich., 267.
This rule that the justice
must
accept the verdict of the jury and
enter the judgment accordingly, does
not prevent his putting in proper lan
guage a verdict which is informal yet
unambiguous:
People v. Foot, 1 Doug.
Mich., 102; Smith v. Dodge, 37 Mich.,
357; Wilson v. McCrillles,
50 Mich.,
349: 15 N. W., 504; Sleight v. Hen
ning, 12 Mich., 377; Hendrickson v.
Walker, 32 Mich., 68. Where the verdict
of a jury in replevin was, “This jury
iind for the plalntitf;" Held, that,
though not a formal verdict in re
plevin, yet it was suiﬂciently indicated
for which party the jury had found
the issue, and that it was the duty of
the justice to enter the verdict in the
proper form according to the ﬁnding,
and render judgment thereon: People
Where
V. Foote, 1 Doug. Mich., 102.
the entry in a docket was, “The jury
returned with a verdict for the plain
damages-—
dollars
tiﬂ of eighteen

$18.00—and costs of suit
taxed at
$5.00," there being no other formal
entry of judgment on the docket; Held,
suflicient: that the ﬁnding of a ver
dict in a justice’s court being in legal
eﬂect a judgment:
Gaines v. Betts, 2
Mich., 98.
Doug.
And so, where the
entry was, “After hearing all the evi
dence,
the jurors returned a verdict
for plaintiff
for the sum of $48.05
and costs of suit; damages,
$48.05;
$7.63;" Hold, that this entry
costs,
was valid and of eﬂ’ect as a judgment,
and suﬂiclent to
authorize execution:
Kelsey v. Detroit, 6 Mich., 315;.see
also, Zimmer v. Davis. 35 Mich., 41.
A judgment rendered and entered by
the justice upon his minutes, is not
void because not forthwith transcribed
into his docket:
Saunders v. Tioga
An objec
Manf. Co., 27 Mich., 520.
tion that the judgment is rendered for
a triﬂing amount of interest in excess
of the true amount, will not avoid it:
&c.,
District,
Bowen v. School
36
Mich., 149.
When a justice has ren
dered a judgment, he has no power to
vac-ate it or set it aside, or to render
a new judgment in the case; nor has
the circuit court any power to require
him by mandamus to do so:
O'Brien
v. Tallman,
36 Mich., 13; and notes
‘
to C. L., 5 832.
15-0. L., § 837, as amended by
Pub. Acts, 1901, p. 78.
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jury, which of them are, and which of them are not liable to
the plaintiff, and judgment shall be given accordingly.” The
effect of this statute would seem to avoid the effect of mis
joinder of defendants at the common law, but does not change
the rule as to misjoinder of plaintiffs.
When, upon theptrial of a cause, either with or without a
jury, and whether the defendant had appeared or not, a. sum
is found in favor of the plaintiff, judgment is to be rendered
against the defendant for such sum, and the costs.
“When a balance shall be found in favor of a party, either
by the verdict of a jury or upon a hearing before the justice,
exceeding the sum for which the justice is authorized to give
judgment, such party may remit and release the excess, and
may take judgment for the residue.”1‘*
If the jury ﬁnd a. verdict of damages for the defendant, in
a case in which he is not entitled to damages, as in an action
for a tort, the defendant may remit the damages, and upon
the justice entering in the docket that the defendant remits
the damages, he may enter judgment for the defendant gen
erally."
§485. Judgments against joint debtors.-“If process shall
have issued against two or more persons, jointly indebted,
and shall have been personally served upon either of the
defendants, the defendant who may have been served with
process, shall answer to the plaintiff, and the judgment in
such case, if rendered in favor of the plaintiff, shall be against
all the defendants, in the same manner as if all had been
served with process; but execution shall issue only in the manner
hereinafter

directed.

’ ’ 18

16—C. L.. 5 844.
17—Burger
v. Kortright, 4 Johns.,
414.

At the common
18—C. L., 5 840.
law, a judgment against one joint
debtor alone on the joint demand oper
ated as a merger of the demand into
the judgment, and thereby extinguished
the liability of the other joint debtor
Candee
and all remedy against him:
v. Clark, 2 Mlch., 255; Robertson v.
Johns.,
455;
Pierce
Lynch.
v.
18
Kearney, 5 Hill. 82: 4 Seiden, 413.
But a judgment rendered under the

joint debtor act, in form against two
joint debtors, only one of whom was

served
with process, is not an extin
guishment of the demand
sued upon,
and an action may still be maintained
against the debtor not served: Bone
steel v. Todd, 9 Mlch., 371; Holcomb
v. Tift, 54 Mlch., 647; 20 N. W., 627;
see, Storey v.
Bird, 8 Mlch., 316;
Mlch.,
Brooks v. Mclntyre,
4
318.
Where suit is brought on a demand
upon which several persons are jointly
and severally liable, the plaintiff can
not treat it as a joint demand against
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The above section applies only to cases in which the defend
ants are jointly indebtccl; and does not give any authority in
cases of tort.
of statutory provisions, where
Independent
process had issued against several, the justice could not try
the cause unless the process had been served upon all the
The declaration in a justiee’s court must agree
defendants."
with the process in respect to the number of the defendants.”
But in an action for a tort, if the process has not been served
personally on all the defendants, and those upon whom it was
not so served do not appear, the plaintiff may declare against
those only who were so served or appear?‘ If, in such case,
he should declare against all and obtain judgment against all,
it would be erroneous.“
VVhen one defendant is brought into court, and he estab
lishes a defence which is personal, as infancy, the plaintiff is
not entitled to judgment against the other defendants upon
whom process was not served." The statute directs judgment
to be against all the defendants, and there is no authority
for giving a diiferent judgment against those not served with
process from that rendered against those in court. And judg
ment may be entered as well when the defendant not brought
in is an infant as when he is an adult; and a judgment thus
entered against an infant defendant will not be reversed, ai
a part of the defendants oniy;'he must
treat it as several against each or

of the justice, and therefore not one
for which the former judgment could
be attacked collaterally
in the present
action founded upon it, while it re
mained nnreversed: Allen v. Mills, 26
Mich., 123.
A joint judgment cannot
against several defendants
be entered
when service of process against a por
tion of them has neither been made or
attempted: Proctor v. Lewis, 50 Mich.,
329; 15 N. W., 495.
A judgment
against all partners is not void for
want of service on ail:
Ilirsh v.
Fisher, — Mich., —; 101 N. W., 48;
Oct., 1904.
19—Rose v. Oliver et al., 2 J'ohns.,

joint

therefore,
against the whole:
where a judgment was entered jointly
against two out of three joint and
several obllgors, it was held erroneous:
Mich.,
9
380.
Winslow v. Herrick,
Where A sued B in debt founded upon
a former judgment against B, it ap
peared on the trial that the action in
which the former judgment was ren
was brought against B and C
dered
upon a joint promissory note signed by
both B and C, but service was had on
B only, the process being returned as
to C not found, and that the judgment
was rendered against B alone, he being
the only one served; Held, that while
this was an error for which the judg
ment might have been reversed upon
ccrtioran or special appeal, yet it was
not one which went to the jurisdiction
_

365.

20—See, ante, 5 162.
21—C. L., 5 775.
22-Richards v. Walton.

12

Johns,

434.
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entered without the appointment of a guardian.“
“The act is framed upon the"idea of the non-appearance of
the debtor.” In case the infant defendant is personally served
though

with

or appears, then a guardian must be appointed.
VVhen a suit is commenced against joint debtors, those served
with process on appearing may confess judgment and bind
the property of all the defendants.
The judgment in such a
case is entered against all the defendants, and the execution
will confbrm to the judgment; but it can be enforced only
against the joint property of the defendants, and the separate
property of the party who confessed the judgment?“
process,

“Such judgment shall be conclusive evidence of the liability
of the defendant who was personally served with process in
the suit, or who appeared therein; but against every other de
fendant, it shall be evidence only of the extent of the plaintiff's
demand, after the liability of such defendant shall have been
established by other evidence.”2°
In an action of debt upon such judgment, upon the general
issue the judgment would not entitle the plaintiff to recover,
without other evidence of liability against the defendant not

is,

brought into court in the
be upon the plaintiif to
not upon the defendant
that the record
means
as

ﬁrst suit; the burden of proof would
show the original indebtedness, and
to disprove

it.

“What the statute

of the judgment shall not

be allowed

of any manner of effect, unless the jury shall believe there

joint obligation against
judgment on
two persons when only one of them
although
with
process,
25-Pardee v. Haynes, 10 Wend., was served
joint in form is in no legal sense a
630.
Where the docket joint obligation binding on both alike.
841.
26—C. L.,
showed a joint suit. and but one de-‘ It binds the defendant served, but does
and a not conclusively bind the other.
with process,
it
fondant served
“detendant,"
does not merge the debt upon
against
the
judgment
which
840,
was founded so as to preclude its
held, that the statute C. L.,
requiring that when only one of two being sued over again as to both.
And
joint debtors is served, the judgment any proceeding against the defendant
shall be in form against both; this not served, in order to bind him would
indi
ﬁnding against one suiliciently
have to be on the original obligation,
whether nominally on the judgment or
cated what judgment the plaintiff was
not.
In suing over such a judgment,
entitled to. and that his rights were
it would be competent to sue the de
not affected by the clerical error oi’ the
judgment
justice
entering
fendant served aione, and thus to treat
in
the
against the
“detendant"
instead oi! the judgment as his sole obligation:
against the “detendants:“
Zimmer v. Ibid., Holcomb v. Tift, 54 Mich., 647
Davis. 35 Mich., 89; Holcomb v. Titt, 8; 20 N. W., 627.
647; 20 N. W., 627.
54 Mich.,
v.

Denison,

11

Wend.,

a

24—Mason

A

5

it

5

612.
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was a joint liability on the cause of action, which it sets forth.
If there be no evidence raising even a question of this for
the jury, the record should be withdrawn from them alto
gethcr.”2"

Judgments _in suits commenced by at-tachment.—“A
§ 486.
judgment obtained before a justice in any suit commenced by
attachment, in which the defendant was not personally served,
and did not appear, shall be only presumptive evidence of
indebtedness in any suit which may be brought thereon, or in
which the same may come in question, and may be repelled by
'

the defendant.”28

Of the time when judgment is to be entered.—“In
§487.
cases where plaintiff shall be nonsuited, discontinue or with
draw his action, and where a judgment shall be confessed, and
in all cases where a verdict shall be rendered, or the defendant
shall be in custody at the time of hearing the cause, the jus
tice shall forthwith render judgment, and enter the same in his
docket; in ‘all other eases he shall render judgment and enter
the. same in his docket within four days after the same shall
have been submitted to him for the ﬁnal decision.”2°
The directions in the foregoing sections as to the time when
or within which judgments are to be rendered, are mandatory,
and must be strictly complied with. In those cases where the
27—Carman V. Townsend, 6 Wend.,
206; Mervin v. Kumbel, 23 \Vend., 293.
If defendant is
28—C. L.,"§ 842.
personally served and appears defects
in the levy or inventory will not defeat
Strew,
33
Hunt v.
judgment:
the
Mich., 88.
29--C. L., § 843. Under this sec
tion of the statute, a Judgment of a
justice of the pence in a cause tried
and
by him, without a jury, rendered
entered in his docket on the fifth day
after the trial, is void, even though
the fourth day be Sunday; and such
judgment is not the subject of general
appeal:
liarrlson v. Sager, 27 Mich.,
476; Brady v. Taber, 29 Mich., 199;
Weaver v. Lammon, 62 Mich., 368; 28
N. W., 905; Galloway v. Corbitt, 52
Mich., 460; 18 N. W., 218; Madge v.
Yapies,‘58 Mich., 310; 25 N. W., 297.
But when a Justice's judgment is ren
the time that would be
dered within

proper in ordinary cases, it cannot be
assumed on appeal, without proof that
he has exceeded his jurisdiction
by de
laying judgment while the defendant
was in custody; and if he in fact did
so a further return to show it, should
be applied for: Barker v. Wheeler, 4-1
Mich., 176; 6 N. W., 234.
The rendi
tion of judgment by a justice is a ju
dicial act, for the performance of
which it is necessary
to hold court.
Therefore, if :1 justice take four days
after trial before himself in which to
render judgment, he cannot render it
on any of the legal holidays mentioned
in C. L., § 4880, should such n holiday
come within the four days, nor could
he render it on the following
day if
the holiday should fail on Sunday, as
in that case the statute makes the fol
lowing day the holiday:
Hemmens
v. Bentley, 32 Mich., 89; see, C. L.,
5 843,
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judgment is to

be rendered forthwith, it must be done and the
taxed at once; if it be delayed until a subsequent day
the judgment will be void.3°
In those cases where the justice
is allowed four days, he may render the judgment on any
costs

day Within that time,“ but if delayed beyond the four days,
the judgment will be of no eﬂ"ect.32
The direction for entering
the judgment in the docket, however, is directory merely, and
the judgment will not be invalidated if not entered within the
To render judgment is one
time prescribed in the statute.
thing, to enter it another. The judgment is complete when pro
nounced, and until entered in the docket may be proved by the
'
oath of the justice or fromhis minutes.”
OF COSTS.

_

with costs.-—“Whenever a judgment
shall be rendered by any justice of the peace against any party,
unless otherwise herein provided, it shall be with costs of
suits; but the whole amount of all the items of such costs shall
not exceed ten dollars; and no counsel or attorney fee shall be
taxed in favor of the prevailing party, except in those cases
Judgment to

§ 488.

be

expressly provided by 1aw.”34
“No costs shall be recovered by the plaintiﬁ in actions upon
30—Sibley v. Howard, 3 Denio, 72.
Taxing costs is a judicial act, and a
part ot the act of rendering judgment:
Brig£I82
v.
Supervisors Onandaga
Mfg.
Denio, 26; Saunders v. Tioga
Mlch., 520.
After judgment
Co.,
27
a justice
on a. verdict for damages,
has authority to proceed on the same
day to ascertain and determine the
costs, and it necessary may, with con
sent of parties at least, hold the cause
open a reasonable time even beyond
that day for that purpose. The costs,
in such eases, being an incident to
the prin'cipai judgment, the determina
tion ot their amount relates back, and
takes effect as of the time of the ren
Saunders v.
dition of the judgment:
Tioga Mtg. Co., 27 Mlch., 520, and
see, Hickey v. Hinsdale, 8 Mlch., 267.
31—Draper v. Tooker, 16 Mlch., 74.
Wend.,
19
v. Davis,
32—Watson
371; Bisseil V. Bisseii, 11 Barb., 96.
As to the time of rendering judgment,
see,

ant-e,
31

§

483.

33-Hickey

Mlch.,
v. Hinsdale,
8
372; C. L., § i)61,and antc,§374.
A judgment rendered and entered by
the justice“ in his minutes, is not void
because not torthwith transcribed upon
his docket: Saunders v. Tioga Mfg.
Co., 27 Mlch., 520.
34—C. L., Q! 838, 11280, providing
for the taxation of additional
costs
for jurors
in certain cases.
Costs
when made up, are an incident oi! the
judgment, but are not so inseparable
from the damages as to invalidate a.
justices‘s
judgment,
when excessive.
Excessive costs when awardediby :1
justice‘s judgment. may be remitted:
Whelpiey
Nash, 46
Mlch.,
25;
v.
W., 570.
8 N.
Since the statute
providing
for attorney's fees in ac
tions ior labor debts has been declared
unconstitutional
(Chair Co. v. Runnels,
77 Mlch., 111: 43 N. W., 1006: Bur
rows v. Brooks. 113 Mlch., 307; 71 N.
\\’.. 460). there would seem to be lit
tle, it any. occasion for the applies.
367,

481

or cosrs.

§ 489

CH.

XXVI.

judgments rendered in this state, unless good cause shall be
shown therefor upon oath.”35
_

“Any party causing witnesses to be subpoenaed, and not
swearing and examining them, if in attendance, shall pay the
costs occasioned thereby, unless the use of such witness or wit
be dispensed with by the admission of the opposite
party; any party calling more than two witnesses to a fact not
nesses

contradicted by any other witness, shall pay the costs occa
sioned by such supernumerary witness.”3°
A defendant neglecting to set oﬁ a demand which might
have been allowed him in the suit will be precluded from
recovering costs in any action thereafter brought to ‘recover
such demand."
The costs which are to be included in the judgment are only
those made by the party in whose favor the judgment is ren
dered; and it would be improper to include any costs made by
the opposite

party."

Fees of justices of the peace in civil cases.-—'I‘he foi
fees are prescribed by the statute for the services of
justices of the peace :3“
“For a summons, warrant, or venire, ﬁfteen cents; for trying
each cause, one dollar for the ﬁrst day; and for each additional
§ 489.

lowing

day the sum of one dollar; for issuing a writ of replevin
tion or the last clause of this statute
’i‘he costs referred to in this section
are exclusive of and in addition to the
allowance for jury fees paid as pro
vided in C. L., 5 11230.
The limitation of costs to 'ten doi
lars found in this
ection does not
apply to special proceedings under C.
L., §§ 10756 and 10770, providing for
enforcing liens for services:
La Goo
v. Seaman, —- Mich., -—; 99 N. W.,
393, (Apr., 1904).
35—C. L., Q 839: Whelpley v. Nash,
46 Mich., 26; 8 _N. W., 570.
36-—C.

L., I

825.
Q 781;
in full, ante, Q 269.
recovered
in a suit

see, the section
No costs can be
upon a demand
which might have been set off in a
previous suit by
party:
the
other
liuntoon v. Russell, 41 Mich., 316; 2
N. W., 38.
1 Johns.
88—Dennison v. Collins,
37——C. L.,

or

A justice of the peace acts ju
in determining the amount of
costs to be taxed in favor‘ of the pre
vaiiing party in suits tried before him:
Saunders v. Tioga Mfg. Co., 27 Mich.,
111.

dicially

520.

L., § 11226.
Costs in pro
betore Justices for forcible
entries and detainers are taxed under
the same
rules
as when brought
before circuit
court commissioners:
People,
Dibble
Mich.,
v.
22
371.
The payment of the fee for making
a
return
to
an appeal
may
be
by the Justice and by making
-waived
a return without it he does waive it.
He. however, is not called upon to
make his return until it is paid if he
desires to Insist upon it:
Wiley v.
Judge of Ailegan Circuit,
29 Mich.,
486; Stevenson v. Kent Yin-cult Judge,
44 Mich., 162; 6 N. W., 217.
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attachment, twenty-ﬁve cents; for entering any cause upon thc
docket after return of process, twenty-ﬁve cents; and for mak
ing all other entries upon the docket in any cause not other
wise provided for, twenty-ﬁve cents; for each subpoena not ex
ceeding four, ten cents; for swearing a jury, ten cents; for
swearing each witness in a cause, ten cents; for entering every
ﬁnal judgment, twenty-ﬁve cents; for issuing execution, twenty
ﬁve cents; prospective costs for one execution may be taxed ;‘°
for every continuance or adjournment at the request of the
party, ﬁfteen cents; for drafting any bond or recognizance,
requisite in any case before a justice of the peace, thirty-ﬁve
cents; for approving any bond or recognizance, ten cents; for
reducing the evidence, objections to evidence, and exceptions
taken by either party, upon [the] trial of any cause, ‘ten cents
for each folio; for making and ﬁling return upon appeal, one
dollar; for taking depositions, examinations, or confessions, ten
cents for each folio; for entering a discontinuance or satisfac
tion, ten cents; for entering every assignment of a judgment,
ﬁfteen cents; for entering an amicable suit, twenty-ﬁve cents;
for appointing appraisers of estates of deceased persons, ﬁfteen
cents in each case; for marrying and making return thereof,
two dollars; for taking acknowledgment of a deed or other
instrument, twenty-ﬁve cents for each person acknowledging;
for making a certiﬁed transcript of any judgment and of the
proceedings in any cause, ﬁfty cents; for certifying cause to the
circuit court on pica of title, ﬁfty cents; for making return on
special appeal or certiorari, two dollars; and no justice of the
peace shall receive any other fees or compensation for any
services rendered

in any civil cause

than such as is herein

”“
_
before, provided.
The term “folio” means one hundred words, counting every
ﬁgure necessarily used, as a word; and every portion of a folio,
when in the whole draft or paper there shall not be a complete
folio, and when there shall be any excess over the last folio, is
to be computed as a folio.“
_
40-c.
see,
501,

L.,

gg

Hollister

v.

503_

ssa

and 11244,

Giddings,

24

41-c. L.,

and
Mlch.,

42—(‘.
Sturgis.

483

L.,
38

'

§ 11220.
Q 11239:

Mlch.,

639.

Thornton

v.

§ 490

or cosrs.
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Constables’ fees in civil ca.ses.—Constab1es
are enti
§490.
tled to the following fees for services :43
“For serving a warrant, ﬁfty cents; for serving a summons,
twenty-ﬁve cents; for a copy of every summons delivered on
request, or left at the dwelling of the defendant, in his ab
sence, ten cents; for serving an attachment or writ of replevin,
seventy-ﬁve cents; and for a copy thereof, and of the inventory
of the property seized, twenty-ﬁve cents; for serving a sub
poena, ﬁfteen cents for service upon each witness summoned
by him; for serving an execution on the body, or goods and
chattels of the defendant, ﬁfty cents; committing a defendant
to prison on execution, ﬁfty cents; for traveling in the service
of process, ten cents for each mile necessarily traveled from
the place of service to the place of return; summoning a jury,
seventy-ﬁve cents; attending on a jury, ﬁfty cents; for collect
ing and paying over money on executions, four per cent upon
all sums not exceeding two hundred dollars, and for all sums
over that amount, two per cent; advertising sale of property,
ﬁfty cents; selling property, ﬁfty cents; for attending a circuit
court at the request of the sheriff, one dollar and ﬁfty cents
for each day, to be paid out of the county treasury.".

“When any cattle or other live stock shall be taken in execu
tion, it shall be the duty of the justice who issued the execu
tion, or other justice charged with the duty of collecting the
judgment whereon such execution issued, to allow the con
stable, for keeping of the same, a reasonable compensation, to
be taxed and collected as other costs in the suit.”44
No fees are allowed to an oﬁicer for traveling in order to
serve process, unless the service is actually made." If there
are several defendants residing at the same place, the con
stable will be entitled to but one travel fee for serving any
process upon them."
Sheriﬂ"s fees for performing duties of constables.
§ 491.
Any sheriff, under sheriff, or deputy sheriff of any county of
this state, may and shall hereafter be fully authorized to serve
or execute any and all process, civil or criminal, issued, or
G‘

L., § 11224.
L.. 5 B86: Bushey v. Baths,
45 Mich., 181; 7 N. W.,
80_2.
43—C.

44-0.
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45—Ez parts Wyles, 1 Denlo. 658.
46—Prlndle v. Harris, 1 Wend., 104.
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which may by law be issued by any justice of the peace, and
to have and to exercise all the powers and duties of constables;
and for such services they shall be entitled to the same fees
as are now,

cases.”‘"

or may

by law to constables in like

be allowed

J

ur0r’s fees.——“Each juror sworn in a justice ’s court,
§ 492.
or before any officer in any special proceedings, allowed by
law, or before any sheriff upon a writ of inquiry, shall be en
title to receive one dollar for each day ’s attendance, and one
half dollar for each half day’s attendance as such juror, and
the party requiring such jury shall be liable for the fees of
such jury, and shall advance the fees for one day’s attendance
before the vcnire shall be issued, and the fees for each succeed
ing day before said jury shall be required to sit and hear testi
mony or give any verdict in the same. And in case the party
so calling for a jury shall refuse at any time to advance the
fees, the jury, if impaneled, shall be discharged, and said cause
shall proceed as though no jury had been demanded in the
ﬁrst instance. And at the time of the discharge of such jury,
the officer to whom such fees were advanced shall pay to each
juror so much of said fees as he shall be entitled to, and return
the balance, if there be any, to the party of whom it was re
ceived; and when the party requiring such jury shall prevail
in such action or proceeding, the whole of the fees to which
such ‘jury shall be entitled, shall be taxed as costs in his favor,
in addition to the costs provided by section ﬁve thousand ﬁve
hundred a-ml seventy-three, Compiled Laws of eighteen hun
dred and seventy-one, as amended by act ninety-six of the Ses
sion Laws of 1873.” 48
at
§493. Fees of witnesses, including ga.rnishees.—“For
tending in any “‘ “ "‘ * justice court or before any per
son authorized to hold inquests on the view of dead bodies or
before any officer, person or board authorized to take the ex
amination of witnesses, seventy-ﬁve cents for each day and
thirty-seven and a half cents for each half day. For traveling
L.,

§ 2595; see, ante, 5 39.
L., 5 11230.
The section
"ﬁve thousand ﬂvc hundred and seventy-three" referred to in this section,
is an error; It should he Q 5375 of the
47-—C.

48-C.

Laws of 1871, being C. L.,
S38; see the section quoted ante,
477; see, Mr-Gruw v. Sturgeon, 29
Mich., 426, and untv, 5 314.

Comp.
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at the rate of ten cents per mile in coming to the place of at
tendance, to be estimated from the residence of such witness,
if within this state, or from the boimdary line of this state,
which such witness passed in coming, if his residence be out
of the state; but this section shall not be so construed as to
allow any fees to witnesses on behalf of the people in criminal
prosecutions, or in suits for the recovery of ﬁnes, penalties or
" ° " " .”‘°
forfeitures.

'

Under this section it matters not where a resident witness be
when subpoena is served upon him, the fees are to be computed
from his residence.
Garnishees are entitled to the same fees as witnesses.‘
Double costs.—In actions against ofﬁcers and in other
cases hereafter mentioned, the defendant, if he obtain judg
ment, is in such cases entitled to recover what is usually called
double costs, or, more correctly speaking, the taxed costs and
one-half thereof in addition.”
§ 494.

“In

the following actions, if judgment be rendered for the
defendant upon verdict, demurrer, non-suit, non-pros, discon
tinuance of the plaintiﬁ or otherwise, in’ any action, certiorari,
writ of .error, or other proceeding, such defendant shall recover
the amount of his taxed costs, and one-half thereof in addition:
oﬁicers appointed under the
1. In actions against public
authority of this state, or elected by the people; or against any
person specially appointed according to law, to execute the
duties of such public officer; for or concerning any act done by
such ofﬁcer or person, by virtue of his ofﬁce, or for or concern
ing the omission, by such officer or person, to do any act, which

it was his oﬁicial duty to perform;
2. In actions against any other person, for doing any act
by the commandment of such oiﬁcers or persons, or in their aid
or assistance, touching the duties of such oﬂice or appoint
ment;
3. In actions against any person, for making any sale, or
doing any other act by authority of any statute of this state.”3
49—C. L., § 11221.
1—C. L., ii 990, 994.
2—Doubie costs mean single costs
and one-halt oi! single costs in addltlon: Gilbert v. Kennedy. 22 Mich., 5.
This provision
3-—C. L., l 11265.

is independent of C. L., 5 838: see,
ante, 5 488.
And the party entitled
to double costs may tax them not
withstanding
that section:
Fuller v.
Wilcox. 19 Wend., 351.
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To obtain double costs an application should be made to the
justice for that purpose, at the time of rendering judgment.
If the fact that the act for which the defendant is prosecuted,
was done by him as a public officer, is not apparent from and
admitted by the pleadings, the justice will proceed in the pres
ence of the parties to inquire into the defendant’s right to
double costs.‘

When double or treble costs are awarded to the
defendant‘, they belong to him, and the oﬁicers, witnesses and
jurors are entitled only to the single costs allowed them by
law for their services!‘
If the party inthe process under

which the acts are done indemniﬁes the officer, and assumes
the defence of the suit, &e., he, and not the oﬁicer, is entitled
j
to the double costs.“

It is not, however, in all cases, that an officer is entitled to
double costs, although he recover judgment. If he plead jointly
with one sued with him, and judgment be in favor of both, he
can recover single costs only; in such cases he must plead sep
arately from the others." So, to be entitled to double costs,
the defendant must recover upon the whole record, and when
for, and another against him, he recovers
single costs only)‘
Thus,’ if the officer is sued for taking sev
of
and on the trial the taking of part of
articles
property,
eral
them is justiﬁed by his process, and for the other part judg
ment is in favor of the plaintiif, single costs only can be recov
one issue is found

ered.

Taxation of costs.—Unless the parties agree upon the
justice must determine the amount to which the pre
vailing party is entitled. The justice determines the amount
from evidence presented, except as to his own, and the jury
costs of which he has information as a matter of course. The
costs of the constable or sheriff will usually be evidenced by his
returns on the various writs and processes served by him. The
witness’ costs are shown by a bill showing the names of each,
§ 495.

costs, the

2 ed., 1028; Fuller
But in this
19 Wend., 351.
state it has been held that double costs
are vested in the party by the judg-

4--2 Cow. 'I‘reat.,

v.

v. Wilcox,

and that no special order or
ﬁnding of the court is necessary to en»
title him to have them taxed: People

Judge of Wayne Co., 14 Mich., 33.
5—C. L., 5 11268.
v, McLean, 6 Wend.,
G-—MeI<‘arland

297.
7——Wales

ment,

v.

8—Seymour
285.
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Dowd, 2 Cow., 426.
Billings.
12 Wend..
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the residence of each, the distance of residence from the place
of attendance, and the days in attendance.”
OF

FILING A TRANSCRIPT.

In circuit courts, when may be demanded.—“When
§ 496.
ever an execution may by law be issued upon any judgment
rendered by a justice of the peace, for twenty dollars or over
exclusive of costs, the party in whose favor such judgment
shall have been rendered, his assignee or the attorney of either
of the parties may make and deliver to the justice of the peace
having the control of such judgment, an aﬁidavit, setting forth
in substance, that the deponent knows, or has good reason to
believe, and does believe, that there are not sufﬁcient goods
and chattels liable to execution to satisfy such judgment,
Within the county in which such judgment was rendered, be
longing to such person or persons against whom such execution
may issue; and thereupon it shall be the duty of the jus
tice of the peace having the control of such judgment, rendered
by himself or any other justice, on the demand of any person
in whose favor the same shall have been rendered, his assignee
or the attorney of either of the parties to give a certiﬁed
transcript of such judgment and of the proceedings in the ease,
so far as they appear upon the docket, together with the orig
inal security for stay of execution, if any such security shall
have been given, and the original affidavit required by the
preceding provisions of this section.” 1°
9-—See,
246,
7.

258;

Jeffery
25

v. Hursh, 58 Mich.,
W., 176; 27 N. W.,

10—C. L., 5 S4 $41 Before the amend
ment oi 1867, 21 transcript could not
until afler an execution is
be ﬁled
sued by the justice had been returned
See, Comp. Laws of 1857,
unsatisﬁed:
3786: Peck v. Cavell, 16 Mich., 10.
Nor could such execution under the
former law be returned previous to
And it is ap
Ibid.
the return day:
that, under the law as it
prehended
now stands, if an execution has been
it would be
issued by the justice,
while
erroneous to ﬁle a transcript
the execution was out in the hands of
the oiﬁcer and before its return unsat
But, in Udell v. Kahn, it is
isﬁed.

held that the issue and return of an
execution unsatisﬁed before the jus
tice, is not now necessary to authorize
the ﬁling of a transcript.
But it an
execution has been returned unsatis
ﬁed» that fact ought to appear on the
justice's docket.
But if he omits it,
that will not invalidate the judgment.
The transcript
will be correct it it
correspond with the docket: Udell v.
Kahn, 31 Mich., 195.
A transcript
cannot be made and ﬂied in the circuit
court until the arrival of the time when
an execution may be issued on the
judgment.
Hence in those cases where
execution cannot issue until ﬁve days
after the rendition of judgment (see,
C. L., § 862i. a transcript
made and
ﬁled before that time, would be void:
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A transcript must be a full and ‘correct copy from the docket,
showing the judgment and all the proceedings in the case, so
far as they appear upon the docket, and must be certiﬁed by
the justice."
O'Brien v. 0’Brien, 42 Mich., 15; 3
N. W., 233; Vroman v. Thompson, 42
Mich., 306; 3 N. W., 306.
it is not necessary that the aﬁidavit
required by this section should state
the amount due upon the judgment:
Smith v. St. Joseph Circuit Judge, 46
Mich., 338: 9 N. W., 440. But it may
do so; and in that case if the tran
script with the aﬁldavit is ﬂied in
and
immediately.
court
the
circuit
before lapse of time would raise any
presumption of payment of the judg
of
the
ailidavit
ment,
no further
amount due would be required on ﬁling
the transcript with the clerk: Ibid.,
and Bigelow v. Booth, 39 Mich., 622;
The
Udell v. Kahn, 31 Mich., 195.
ailiant‘s signature to the afﬁdavit is
not necessary to its validity, if it is
actually sworn to: Merrick v. May
hue, 40 .\ilch., 196; see. Dickinson v.
Simondson, 25 Mich., 113.
Aflidavit,
when and by whom
to
conse
requisites oi’, and
be made,
See, Berkcry
when defectlve:
quences
Judge. 82 Mich., 160; 46
v. Circuit
N. W., 436.
11—C. L., 5 845: Peck v. Cavell,
16 Mich., 9.
Where the certificate of
"I here
the justice was as follows:
that the above is a true
by certify
transcript of the above judgment, and
proceedings thereon,
of the subsequent
T...., justice of the peace,"
the court said:
"This certiﬁcate was
the plaintiifs
insuﬁicient to authorize
to be ﬁled
to request the transcript
and docketed, or the clerk to ﬁle and
docket it, and of course such judg
ment never became a judgment of such
It only shows that it
circuit court.
of itself, which
is a true transcript
may well be true. and yet, no cor
responding judgment to be found upon
any justicc's docket in the county, nor
does it show that it is a transcript
of the proceedings of any case, so far
as they appear upon any docket. Now,
it the duty of the
the statute makes
justice to certify both such judgment
and proceedings, and is not satisﬁed

by a certiﬁcate
sequent’
to the

of proceedings ‘sub
judgment.
Not only
should the certiﬁcate conform to the
requirements of the law in this respect,
but it should aiiirmutively show what
judgment and proceedings it certiﬁes,
as well as where such judgment re
mains, or is to be found, so that it
may appear from such certiﬁcate that
such judgment and proceedings were
transcribed from his docket, and the
judgment was rendered by him; or in
case it is a transcript
of a judgment
rendered
by another justice. of whose
docket the certifying
magistrate has
the custody, that it is a transcript
of the judgment and proceedings from
the docket of such other justice, then
in his, custody 1" Jewett v. Bennett,
if the transcript is a
3 Mich., 198.
correct copy from the docket entries,
it will be sufficient: Peck v. Caveli,
16 Mich., 11; Udell v. Kahn, 31 Mich.,
195.
it must be oﬁlclaily signed by the
justice; his name appearing in the
body
of the instrument is not suﬁl
Bigelow v. Booth, 39 Mich.,
cient:
165. V’And the proceedings in regard
to the transcript must conform strictly
to the statute:
O'Brien
v. O'Brien,
42 Mich., 15; 3 N. W., 233; Doty v.
Dexter, 61 Mich., 353; 28 N. W., 123;
Wedel v. Green, 70 Mich., 643; 38 N.
W., 638; Berkery v. Judge of Wayne
Circuit, 82 Mich., 160; -i6 N. W., 436.
The transcript in order to entitle it
to be ﬁled in the circuit court must
show a judgment which the justice
had jurisdiction
to render:
Wedel v.
Green, supra.
A transcript of a justicc‘s judgment,
when ﬁled in the circuit court, has, for
the effect of a cir
certain purposes,
cuit court judgment; but it is not a.
judgment
rendered
in that court:
Weimeistcr v. Singer, 44 Mich., 406.
Where the certiﬁcate to a transcript
given by a justice of a judgment ren
dered by another justice, declared the
transcript to be a “transcript from the
docket of H...., late a justice of the
peace of the city of G.... B...., in
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§497. Where transcript to be flled.—“If the plaintiff, his
assignee, or the agent or attorney of either of the parties shall
make an affidavit stating the amount due upon such judgment,
it shall be the duty of the clerk of the circuit or district court

for the county in which such judgment shall have been ren
dered, to file such transcript and security for stay of such
execution in his office when requested, and to enter and docket
the judgment in a book to be kept by him for that purpose,
noting therein the time of receiving it and the amount sworn
to be due.”12
“Such judgment shall have the same effect as a judgment
rendered in the circuit or district court, and may in the same
manner be enforced, discharged and cancelled; and execution
said county, of the judgment rendered
entitled cause,
by him in the above
and of‘ all the proceedings had by and
before him in the cause, so far as
they appear on his docket, which is in
and of which docket
my possession,
and the judgment I have control," it
that the certiﬁcate did
was objected
not show that the transcript had been
with the original judgment.
compared
there
and was a correct transcript
from, and oi’ the whole of such origi
nal; Iicld, that the certiﬁcate was suf
ficient under C. L., Q 960: that that
section was complete in itself, and the
transcript fully complied with its pro
visions. and that the general chapter
on “evidence" did not qualify the pro
Goodseil v.
visions of that section:
Leonard, 23 Mlch., 374, see, Alien v.
Mills, 26 Mlch., 123.
12—C. L., 5 846. ‘An aﬂidavlt of
the amount due upon the judgment at
is
the time of ﬁling the transcript
necessary to authorize the clerk to en
Peck
ter nnd docket the judgment:
v. Cavell, 16 Mlch., 9; Monaghan v.
McKimmie, 32 Mlch., 40; Bigelow v.
Such an aili
Booth, 39 Mlch., 622.
davit, or evidence of the fact required
is the
that
to be shown thereby,
amount due, is a necessary jurisdic
tional fact. in order to give the clerk
of the circuit court any authority to
act in the premises: Smith v. St. Jo
seph Circuit Judge. 46 Mlch., 338; 9
This 5 846 and 5 845,
N. W.. 440.
seem to contemplate that two separate

aiﬂdavits may be tiled in each case;
one under Q 845 when application
is
made to the justice for the transcript,
and the other, under 5 846 showing
the amount due when the transcript is
ﬂied with the clerk, and there are cases
where delay in ﬁling the transcript
might make it necessary.
But a sep
arate aﬂidavit from that required by
§ 845 seems not to be required if that
aiiidavit states the amount due upon
the judgment, and is ﬂied with the tran
script with the clerk of the circuit
court immediately after being sworn to,
and before any presumption could arise
of payments having been made between
the making and time of filing the aili
St.
davit and transcript: Smith v.
Joseph Circuit Judge, 46 Mlch., 838: 9
N. W., 440; Udell v. Kuhn. 31 Mlch.,
195. and Bigelow v. Booth, 39 Mlch.,
622: Berkery v. Wayne Circuit Judge,
It
82 Mlch., 160, 165; 46 N. W., 436.
was too late to enter a stay of execu
tion after an aihdavit has been ﬂied
with the justice for a transcript for the
circuit court. Hitchcock v. Circuit Judge
of Wayne County, 96 Mlch., 297; 55
The transcript when ﬂied
N. W., 841.
in the circuit court does not become a
it is the old judgment
new judgment;
to be controlled and enforced by the
The
process of
the circuit court.
runs from the
statute of limitation
entry of judgment by the justice and
not from the filing of the transcript:
Wilcox v. Lantz, 107 Mlch., 1; 64 N.
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may be issued thereon against both the surety and the person
against whom the judgment was rendered, or either of them, in
the same manner as if execution were to be issued by the

justice.’ ’1 3
Effect of ﬁling transcript.—After a transcript has
all control over the judgment ceases on the part of
the justice who rendered it.“ He would not be authorized to
receive payment of it. In general, payment of a judgment
may be made to the justice, unless the party has directed other
wise."
Judgments rendered in suits commenced by attachment,
would not probably be within these provisions as to ﬁling tran
scripts, unless the “attachment or summons had been personally
served on the defendant, or he appeared in the suit. A judg
ment rendered without personal service or appearance, is only
presumptive evidence of indebtedness, and may be repelled by
the defendant, but it is hardly to be supposed that the trial of
the indebtedness is to be made in an action of ejectment to
recover the land sold upon the execution from the circuit court.
In case there were several defendants, and part only were per
sonally served with process, or appeared, an execution upon
ﬁling the transcript could be levied upon the lands of such
§498.

been ﬁled,

parties

only."

Transcripts of judgments from the docket of one jus
tice to that of another justice.—“Whenever an execution may
by law be issued upon any judgment rendered by a justice of
the peace, the party in whose favor such judgment shall have
been rendered, his agent, attorney, or assignee, may make and
deliver to the justice of the peace having control of such judg
§ 499.

ment, an affidavit stating the amount due on said judgment, in
cluding a transcript fee of two dollars, which must be paid to
And is to be en
13—C. L., § 847.
cancelled or af
forced, discharged,
in
fected by the statute of limitations
the same way as a judgment originally
rendered in the circuit court: Arnold
and Jewett
v. Thompson. 19 Mich.,~333,
3 Mich.,
199.
The ten
v. Bennett.
applies to
yeur statute of limitations
ﬂied:
judgment when transcript
the
Cole v. Potter, — Mich., —-; 97 N.
W., 774 (Jan., 1904).

Judges, &c., 2
14—Sholts
v. The
Cow., 506.
After a transcript
has
been legally ﬁled in the circuit court.
it is not in the power of that court
to allow an appeal from the Justice's
court. under C. L., 5 909: Davlson v.
Elliott, 9 Mich., 252.
15—I)exter v. Broat, 16 Barb., 337.
16—See, C. L., 55 875, 10372-10374.
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the justice before any transcript shall issue, and setting forth
in substance that the deponent knows or has good reason to
believe and does believe that there is not suﬂicient goods and
chattels liable to execution within the county in which
said
judgment was rendered, belonging to any person or persons
against whom such execution may issue.”"
“Thereupon it shall be the duty of said justice to make a
certiﬁed transcript of such judgment and the proceedings in
the case so far as they shall appear on his docket, with a state
ment of the amount sworn to be due thereon, and send the

L.,

849.

I

18-—C.
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19—C. L.,
20—C. L.,

§

Acts, 1885, p. 284, sec.
848.
p. 274; C. L.,
5

1880,

Q

17—Publlc

1; Am.

§

it

it

if

it,

same, with a fee of one dollar, by mail, postage prepaid, to any
justice of the peace within this state to Whom he shall be re
quested to send the same by the party procuring it. Provided,
that no transcript shall issue upon such judgment, when there
was no personal service.”"
“It shall be the duty of the justice of the peace to whom
such transcript shall be sent, on receipt of the same, to enter
said judgment in full upon his docket, noting thereon the time
of receiving
and the amount sworn to be due there0n.”1°
“Such judgment shall have the same force and effect as
in the ﬁrst in
had been rendered by the justice so receiving
in
manner
be
the
same
may
enforced,
discharged,
stance, and
and cancelled, and execution may issue for the amount due as
upon any other like judgment on said docket.”2°
850.
851.

