CHAPTER XXVIII

LEGISLATIVE BASIS FOR AN ADEQUATE
DISCOVERY PR-OCEDURE
The experience of the various jurisdictions which
exhibit an effective discovery practice suggests a way
by which other jurisdictions can accomplish the same
end with a minimum of legislation. The followi:ng three
short and concise amendments to the statutes should
afford the basis for an adequate discovery procedure and
liberalize the procedure for preservation of testimony.
I. Amend the section of the statutes which sets forth
the right to take depositions to read as follows : ' 'Any
party may take testimony by deposition as of right at
any time after the court has acquired jurisdiction over
the action, suit or proceeding, and the persons of the
parties thereto against whom the depositions are to be
introduced. Depositions may be taken of parties and of
witnesses, and for the purpose either of discovering or
of preserving testimony. An adverse party may be
examined as if under cross examination upon the taking
of his deposition. ' '
II. Amend the section o f the statute which provides
for the use of depositions at the trial so as to incorporate
the conditions as to the unavailability of the witness
which at present are contained in the section regarding
the right to take depositions. If these conditions already
are p rovided in the section regarding the right to use
rather than in the section regarding the right to take,
there is no necessity for such an amendment. The
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enumeration of these conditions could be left exactly itS
it is at present in the particular state. The essential
change is that it be made clear that the conditions apply
to the use only and not to the taking of depositions.
III. Amend the statutory provision on discovery and
inspection of documents to read as follows : ' ' Any party,
at any time after the court has acquired jurisdiction over
the action, suit or proceeding, and the persons of the
parties thereto, may by notice require any other party
within ten days to make a disclosure upon oath of all the
documents which are or have been in his possession or
power, relating to any matters in question in the action.
Such a disclosure shall be made upon a printed form of
the following kind which shall be kept available in the
office of every clerk of a court of record :
Affidavit of Documents
State of

.

.

.

County of

.......
... .

.

.

.

{ ss.
J
Plaintiff
vs.
Defendant

I, the above named . . . . . . . . . . make oath and say as fol
lows :
1.

I have in my possession or power the following docu

ments relating to the matters in question in this action :
2.

I object to produce the following of the do�uments which

are listed in part I above :

3.

The grounds upon which I object to produce these docu

ments are :

4.

I have had but have not now in my possession or power

the following documents relating to the matters in question
in this suit :
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The last mentioned documents were last in my possession

or power on . . . . . . . . . . , and to the best of my knowledge and
belief are now located as follows :

6.

According to the best of my knowledge, information

and belief, I have not now and never have had in my possession,
custody or power or in the possession, custody or power of my
attorneys or agents, or in the possession, custody or power of
any other person or persons on my behalf, any deed, account,
book of account, receipt, letter, memorandum, paper or writing
or any copy of or extract from any such document or any other
document whatsoever relating to the matters in question in
this action or any of them wherein any entry has been made
relative to such matters or any of them other than and except
the documents which have been set forth above and the plead
ings and other proceedings in the action.

Subscribed and sworn to by
Affiant

Production for inspection of documents which are thus
disclosed may be required from the party who has pos
session or control of them by notice to produce. If a
party refuses to make an affidavit of documents or to
produce in response to the notice the .court may order
him to do so, and may enforce such order by the penal
ties which are applicable in the event a party refuses to
answer a question during the taking of his deposition,
after being ordered to answer by the court. ' '
Procedural d�tails can be left exactly as they are at
present under the various statutes on depositions. While
there are some defects in the deposition statutes of par
ticular states, it is of greater moment in the initiation of
the new use of the procedure that the lawyers be ac
quainted with the procedural details than that these lat
ter be perfect. Glaring defects which become apparent
during the actual use of the procedure may be remedied
later by special statutes. Moreover, the experience of
the states which have used this plan is that the bench
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and bar adjust the detftils to suit the purpose, without
the aid of legislation, once they are convinced that the
purpose itself is justifiable. Only in the event that the
statutes in the particular state do not allow the taking
of depositions upon oral interrogatories need the pro
cedure be changed at the start. Practically all jurisdic
tions already have subordinated the taking of depositions
by written interrogation to the taking upon oral ques
tions. The former method is used only in the event that
the witness resides at such a distance as to make oral
questioning impracticable, if it is used at all.

