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Portland Manufacturing Company
restrain the diversion of water from plain
tiff,s mill. On the stream on which the mill
was situated were two dams, the distance
between which was about 40 or 50 rods, oc
cupied by the mill-pond of the lower dam.
Plaintif! owned certain mills and mill privi
leges on the lower dam. Defendants also
owned certain other mills and mill privileges
on the same dam. To supply water to one
of such mills, defendants made a canal from
below the
the pond at a point immediately
upper dam. The water thus withdrawn by
them for that purpose wasabout one-fourth
of the water to which defendants were en
titled as mill-owners on the lower dam, and
was returned into the stream immediately
below that dam. A preliminary question’
suggested by the court, was argued on the bill
the

and answer.
0. S. Daveis, for plaintiff. P. Mellen and
Mr. Longfellow, for defendants.

The question which has been
upon the suggestion of the court is of
vital importance in the cause, and, if de
cided in favor of the plaintiff, it supersedes
many of the inquiries to which our attention
It is on this ac
must otherwise be directed.
count that we thought it proper to be argued
from the general merits of the
separately
cause.
The argument for the defendants, then,
is
presents two distinct questions.
whether, to maintain the present suit, t is es
sential for the plaintiff to establish any actual
damage.
The second is whether, in point of
law, a mill-owner, having a right to a certain
portion of the water of a stream for the
use of his mill at a particular dam, has a
rlght to draw off the same portion or any
less quantity of the water, at a considerable
distance above the dam, without the consent
of the owners of other mills on the same dam.
In connection with these questions. the point
will also incidentally arise whether it makes
any difference that such drawing off of the
water above can be shown to be no sensible
injury to the other mill-owners on the lower
dam.
As to the ﬁrst question,
can very well
understand that no action lies in a case where
absque injuria; that is,
there is damnum
where there is a damage done without any
wrong or violation of any right of the plain
tii1'. But I am not able to understand
how
it can correctly be said, in a legal sense, that
an action will not lie, even in case of a
mug or violation of a right, unless it is
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followed by some perceptible damage, which
can be established as a matter of fact; in
other words, that injuria sine damno is not
actionable.
See Mayor of Lynn, etc., v.
Mayor of London, 4 Term R. 130, 141, 143,
144; Com. Dig. “Action on the Case," B 1,
2. On the contrary, from my earliest reading,
I have considered it laid up among the very
ei
nts of the common law that wherever
the
is a wrong there is a remedy to redress
it; and that every injury imports damage in
the nature of it; and, if no other damage is
established, the party injured is entitled to
a verdict for nominal damages. A fortiori
this doctrine applies where there is not only
a violation of a right of the plaintiff, but the

‘act of the defendant, if continued, may be
come the foundation, by lapse of time, of
an adverse right in the defendant; for then
it assumes the character, not merely of a
violation of a right tending to diminish its
value’ but goes to the absolute destruction
and extinguishment of it. Under such cir
cumstances, unless the party injured can pro
tect his right from such a violation by an
action, it is plain that it may be lost or de
re
stroyed, without any possible remedial
dress. In my judgment,
the common law
countianances no such inconsistency,
not to
call it by a stronger name. Actual, percepti
ble damage is not indispensable as the foun
dation of an action.
The law tolerates no
further inquiry than whether there has been
the violation of a right. If so, the party in
jumd is entitled to maintain his action for
nominal damages, in vindication of his right,
if no other damages are ﬁt and proper to
remunerate him. So long ago as the great
case of Ashby v. White, 2 Ld. Raym. 938, 6
was put
Mod. 45, Holt, 524, the objection
forth by some of the judges, and was an
swered by Lord Holt, with his usual ability
and clear learning; and his judgment was
supported by the house of lords, and that of
By the favor of an
his brethren overturned.
eminent judge, Lord Holfs opinion, apparent
ly copied from his own manuscript.
has
In this last printed
been recently printed.
opinion (page 14) Lord Holt says: “It is im
posible to imagine any such thing as injuria
sine damno. Every injury imports damage
in the nature of it." S. P. 2 Ld. Raym. 955.
And he cites many cases in support of his
Among these is Starling v. Turner,
position.
2 Lev. 50. 2 Vent. 25, where the plaintiff
was a candidate for the ofﬁce of bridge-mas
ter of London bridge, and the lord mayor re
fused. his demand of a poll. and it was de
termined that the action was maintainable
for the refusal of the poll. Although it might
have been that the plaintiff would not have
been elected, the action was nevertheless
maintainable; for the refusal was a viola
tion of the plaintiffs right to be a candidate.
So in the case cited, as from 23 Edw. III. 18,
tit. "Defense," (it is a mistake in the MS.,
and should be 29 Edw. III. 18b: Fitz. Abr.
tit. “Defense," pl. 5,) and 11 Hen. IV. 47,
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where the owner of a market, entitled to toll
upon all cattle
sold within the .market,
brought an action against the defendant for
hindering a person from going to the market
with the intent to sell a horse, it was, on the
like ground, held maintainable; for though
the horse might not have been sold. and no
toll woifid have become due, yet the hindering
the plaidtif! from the possibility of having
toll was such an injury as did import such
damage, for which the plaintillf ought to re
mver.
So in Hunt v. Dowman, Cro. Jac.
478, 2 Roile, 21, where the lessor brought an
action against the lessee for disturbing him
from entering into the house leased, in order
to view it, and to see whether any waste
was committed; and it was held that the
action well lay, though no waste was com
mitted and no actual damage done, for the
lessor had a right so to enter, and the hinder
ing of him was an injury to that right, for
So Her
which he might maintain an action.
ring v. Finch, 2 Lev. 250, where it was held
that a person entitled to vote, who was re
might well
fused his vote at an election,
maintain an action therefor, although the can
didate, for whom he might have voted. might
not have been chosen, and the voter could
not sustain any perceptible or actual damage
by such refusal of his vote. The law gives
the remedy in such case. for there is a clear
violation of the right. And this doctrine, as
to a violation of the right to vote, is now in
controvertibly established; and yet it would
or
to show any temporal
be impracticable
actual damage thereby. See Harman v. Tap
penden, 1 East, 555; Drewe v. Coulton, 1d.
note; Kilham v. Ward, 2 Mass. 236;
563,
Lincoin v. Hapgood, 11v Mass. 350; 2 Vin.
Abr. "Action, Case," note c, pl. 3. In the
case of Ashby v. White, as reported by hard

Raymond,

(2

Ld.

Raym.

953,)

Lord

Holt

said: “If the plaintiﬂ? has a right, he must
of necessity have a means to vindicate and
maintain it, and a remedy, if he is injured
in the exercise or enjoyment of it; and. in
deed, it is a vain thing to imagine a right
without a remedy; for want of right and
want of remedy are reciprocal." S. P. 6

Mod. 53.
The principles laid down by Lord Holt are
so strongly commended, not only by authori
ty, but by the common sense and common
justice of mankind, that they seem absolutely,
And they
in a judicial view, incontrovertible.
in many other
have been fully recognized
cases. The note of Mr. Sergeant Williams to
Mellor v. Spateman, 1 Saund. 346a, note 2;
Wells v. Wailing, 2 W. Bl. 1233; and the case
of the Tuubridge Dippers, (Weller v. Bakem
I am
2 Wils. 41-i,—are direct to the purpose.
aware that some of the old cases inculcate a
different doctrine, and perhaps are not recon
cilable with that of Lord Holt. There are
also some modern cases which at ﬁrst view
seem
to the contrary. But they are dis
tinguishable from that now in judgment; and,
lf they were not, ego assentior scazvolcc. The

case of Williams v. lllorland, 2 Barn. & c. 9.
10, seems to have proceeded upon the ground
that there was neither any damage nor any
injury to the right of the plaintiff. Whether
that case can be suppor.ted upon principle it
is not now neeessary‘to say. Some of the
dicta in it have been subsequently impugned.
and the general reasoning of the judges seems
to admit that, if any right of the plaintiff
had been violated,
the action would have
lain. The case of Jackson v. Pesked, 1 Maule
& S. 235, turned upon the supposed defects
of the declaration, as applicable to a mere
reversionary
interest, it not stating any act
in
done to the prejudice of that reversionary
terest.
I do not stop to inquire whether
there was not an overnicety in the applica
tion of the technical principles of pleading
to that case, although, notwithstanding the
elaborate opinion of Lord Ellenborough, one
might be inclined to pause upon it. The case
of Young v. Spencer, 10 Barn. & G. 145, turn
ed also upon the point whether any injury
was done to a reversionary interest.
I cou
fess myself better pleased with the ruling o
the learned judge (\Ir. Justice Bayley) a
the trial than with the decision of the cour
in granting a new trial. But the court ad
mitted that, if there was any injury to th
reverslonary right. the action would lie; am .
although there might be no actual damag
proved, yet, if anything done by the team
would destroy the evidence of title, the a
A fortiori, the actir
tion was maintaiuabl_;.
must have been held maintainable, if ti
act done went to destroy the existing rigt
or to found an adverse right.
On the other hand, Marzettl v. Willian
1 Barn. & Adol. 415, goes the whole leng
of Lord Holt’s doctrine; for there the pla’
notwithstanding no acti J
tif! recovered,
damage was proved at the trial; and .\
Justice Taunton on that occasion
cii4 .
many
authorities to show that where .
wrong is done, by which the right of (v
party may be injured, it is a good cause
action, although no actual damage he s
In Hobson v. Todd, 4 Term R.
tained.
73, the court decided the case upon the v
distinction,which is most material to .=
present case, that if a commoner might I!
maintain an action for an injury, howe
small,
to his right, a mere wrong-(
might, by repeated torts, in the cours‘
time establish evidence of a right of (
mon.
The same principle was afterw:
recognized by Mr. Justice Grose, in Pii
But the
v. Wadsworth, 2 East,‘162.
of Bower v. Hill, 1 Bing. N. G. 549, i
sustains the doctrine for which I cont 1
and, indeed, a stronger case of its apI
There
tion cannot well be imagined.
court held that a permanent obstructh
a navigable drain of the plaintiffs, th .
choked up with mud for 16 years, war
tionable, although the plaintiff receive‘ no
damage thereby; for, if i‘ I
immediate
esced in for 20 years, it would become ('
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dence of ‘a renunciation and abandonment
of the right of way. The case of Blanchard
v. Baker, 8 Greenl. 253, 268, recognizes
the
same doctrine in the most full and satisfac
tory manner, and is directly in point; for
it was a case for diverting water from the
plaintiff,s mill. l,should be sorry to have
it supposed for a‘ moment that Tyler v.
Wilkinson, 4 Mason, 39?, Fed. Gas. No. 14,
312, imported a different doctrine.
On the
it as
contrary-, I have.always
considered
proceeding
upon the same doctrine.
Upon the whole, without going further in
to an examination of the authorities on this
isubject,
my judgment is that,
whenever
is
clear violation of a right, it is not
a
§\‘\there
necessary in an action of this sort to show
actual damage;
that every violation im
ports damage; and, if no other he proved,
the plaintiff is entitled to a verdict for nom
inal damages; and a fortiori that this doc
trine applies whenever the act done is of
such a nature as that by its repetition or
continuance it may become the foundation
or evidence of an adverse right. See, also,
.\Iason v. Hill, 3 Barn. & Adol. 304, 5 Barn.
& Adol. 1. But if the doctrine were other
wise, and no action were maintainahle at
law, without proof of actual damage, that
would furnish no ground why a court of
equity should not interfere, and protect such

a right from violation and invasion; for, in
a great variety of cases, the very ground of
the interposition of a c.“-urt of equity is that
the injury done is irremediable at law, and
that the right can only be permanently pre
served or perpetuated by the powers of a
court of equity. And one of the most ordi
nary processes to accomplish this end is by
a writ of injunction, the nature and eﬂlcacy
of which for such purpose I need not state,
as the elementary
treatises fully expound
them. See Eden, 1nj.: 2 Story, Eq. Jur. c.
23, §§ 86-059; Bolivar \Iauuf‘g Co. v. l\‘epon
set .\ianufg Co., 16 Pick. 241. If, then, the
r diversion of water complained of in the
present case is a violation of the right of
‘the plaintiff, and may permanently injure
that right, and become, by lapse of time.
the foundalon of an adverse right in the
defendants, I know of no more ﬁt case for
the interposition of a court of equity, by
way of injunction, to restrain the defend
ants from such an injurious act. If there
be a remedy for the plaintiff at law for dam
ages, still that remedy is inadequate to pre
,\Vent and redress the mischief.
If there be
no such remedy at law, then, a fortiori, a
,.court of equity ought to give its aid to vindi
cate and perpetuate the right of the plain
tiﬂ. A court of equity will not, indeed, en
tertain a bill for an injunction in case of a
mere trespass fully remediable at law. But,
if it might pccasipn irreparable mischief or
permanent injury, or destroy a right, that
is the appropriate case for such a bill. See
,.:. °tory, Eq. Jur. §§ 926-928. and the cases
;.’.0e cited; Jerome v. Ross, 7 Johns. Ch.
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315; Van Bergen v. Van Bergen, 3 Johns.
Ch. 282; Turnpike Road v. Miller, 5 Johns.
Ch. 101; Gardner v. Village of Newburgh, 2
Johns. Ch. 162.
0
Let us come, then, to the only remaining
question in the cause, and that is whether
any right of the plaintiff, as mill.owner on
the lower dam, is or will be violated by the
diversion of the water by the canal of the
defendants.
And here it does not seem to
me that, upon the present state of the law,
there is any real ground for controversy, al
though there were formerly many vexed
questions, and much contrariety of opinion.
The true doctrine is laid down in Wright v.
Howard, 1 Sim. 8:. S. 190, by Sir John Leach,
in regard to riparian proprietors, and his
opinion has since been deliberately adopted
by the king’s bench. Mason v. Hill, 3 Barn.
& Adol. 304, 5 Barn. & Adol. 1. See, also,

Bealey v. Shaw, 6 East, 208. “Prima facie,"
says that learned judge, “the proprietor of
each bank of a stream is the proprietor of
half the land covered by the stream; but
there is no property in the water. Every
proprietor has an equal right to use the wa
ter which ﬂows in the stream; and conse
quently no proprietor can have the right to
use the water to the prejudice of any other
proprietor, without the consent of the other
proprietors who may be affected by his oper
ations. \‘1\,o proprietor can either
diminish
the quantity of water which would otherwise
descend to the proprietors below, nor throw
the water back upon the proprietors above.
Every proprietor, who claims a right either
to throw the water back above or to diminish
the quantity of water which is to descend
below, must, in order to maintain his claim,

either prove an actual grant or license from
the proprietors affected by his operations, or
must prove an uninterrupted enjoyment of
twenty years. which term of twenty years
is now adopted upon a principle of general
convenience. as affording conclusive presump
tion of a grant."
The same doctrine was
fully recognized and acted upon in the case
of Tyler v. Wilkinson, 4 Mason, 397, 400
402; and also in the case of Blanchard v.
Baker, 8 Greeni. 253, 266.
In the latter case
the learned judge (Mr. Justice Weston) who
delivered the opinion of the court, used the
following emphatic language:
“The right to
the use of a stream is incident or appurtenant
to the land through which it passes.
It is an
principle that it
ancient and well-established
cannot be lawfully diverted, unless it is returned again to its accustomed channel, be
fore it passes the land of a proprietor below.
Running water is not susceptible of an ap
propriation which will justify the diversion
or unreasonable
detention
of it. The pro
prietor of the water-course
has a right to
avail himself of its momentum as a power,
which may be turned to beneﬁcial purposes."
The case of Mason v. Hill, 5 Barn. & Adol.
1, contains
language of an exactly sim
import, used by Lord Dennzan in delivering"
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law; and certainly it would found no ground
See, also, Gardner
the opinion of the court.
for the interposition of a court of equity by
v. Village of Newburgh' 2 Johns. Ch. 162.
way of injunction.
Mr. Chancellor Kent has also summoned up
But I confess myself wholly unable to com
the same doctrine, with his usual accuracy,
prehend how it can be assumed, in a case
in the brief, but pregnant, text of his Com
mentaries,
like the present, that there is not and cannot
(3 Kent, Com. [3d Ed.] lect. 42,
be an actual damage to the right of the plain
p. 439;) and I scarcely know where else it
tiff. What is that right? It is the right of‘
can be found reduced to so elegant and sat
isfactory
In the old books having the water ﬂow in its natural current
a formulary.
at all times of the year to the plaintiffs
the doctrine is quaintly, though clearly, slat
begins
ed; for it is said that a water-course
mills. Now, the value of the mill privileges
ex jure naturae, and, having taken a certain must essentially depend, not merely upon the
velocity of the stream, but upon the head of
course naturally. it cannot be [lawfully] di
Aqua currit, et debet currere. ut cur
verted.
water which is permanently maintained. The
Shury v. Plggot, 3 Bulst. 339,
necessary result of lowering the head of wa
rere solehat.
Poph. 166.
ter permanently
would seem, therefore, to
to the owners be a direct diminution of the value of the
The same principle applie
They have an un
privileges; and, if so, to that extent it must
of mills on a stream.
be an actual damage.
doubted right to the ﬂow of the water as it
has been accustomed of right and naturally
Again, it is said that the defendants are
The pro
to ﬂow to their respective mills.
mill-owners on the lower dam, and are en
prietor above has no right to divert or un
titled, as such, to their proportion of the
reasonably
to retard this natural ﬂow to‘ water of the stream in its natural ﬂow. Cer
the mills below; and no proprietor below has
tainly they are. But where are they so en
a right to retard .or turn it back upon the
titled to take and use it? At the lower dam;_
mills above to the prejudice of the right
for there is the place where their right at
of the proprietors thereof.
This is clearly taches. and not at any place higher up the
by the authorities already cited;
established
stream.
Suppose they are entitled to use
the only distinction between them being that
for their own mills on the lower dam half
the right of a riparian proprietor arises by
the water which descends to it, what ground
mere operation of law as an incident to his
is there to say that they have a right to draw
ownership of the bank, and that of a mill
off that half at the head of the mill-pond‘),
owuer as an incident to his mill. Bealey v.
Suppose the head of water at the lower dam
Shaw, 6 East, 208; Saunders v. Newman, 1
in ordinary times is two feet high, is it not
Barn. & Aid. 258; Mason v. Hill, 3 Barn. & obvious that, by withdrawing at the head
'
Adol. 304, 5 Barn. & Adol. 1; Blanchard v. of the pond one-half of the water, the wa
Baker, 8 Greenl. 253, 268; and Tyler v. Wil
ter at the dam must be proportionally low
kinson, 4 Mason, 39?, 400-405,—are fully in
ered?
It makes no difference that the de
Mr. Chancellor Kent in his Commen
point.
fendants insist upon drawing off only one
taries relies on the same principles and fully
fourth of what they insist they are entitled
supports them by a large survey of the au
to; for, pro tanto, it will operate in the same
thorities.
3 Kent Comm.
lect. 52,
manner;
and, if they have a right to draw
(3d Ed.)
pp. 441-445.
oﬂ! to the extent of one-fourth of their priv
Now, if this be the law on this subject,
ilege, they have an equal right to draw oﬂ!
upon what ground can the defendants insist
The privilege at
to the full extent of it.
upon a diversion of the natural stream from
tached to the mills of the plaintiff is not the
the plalutiffs mills, as it has been of right
privilege of using half, or any other propor
First, it is said
accustomed to ﬂow thereto?
tion merely, of the water in the stream, but
that there is no perceptible damage done to
of having the whole stream;-ndiminished
That suggestion has been al
the plaintiff.
in its natural ﬂow, come to t. ﬂower dam
ready in part answered.
If it were true, it with its full power, and there to use his
could not authorize a diversion, because it QIfull share of the water-power. The plaintiff
impairs the right of the plaintiff to the full,
has a title, not to a half or other proportion
natural ﬂow of the stream, and may become
of the water in the pond, but is, if one may
the foundation of an adverse right in the de
so say, entitled per my et per tout to his
fendants.
In such a case actual damage is proportion of the whole bulk of the stream,
not necessary to be established in proof.
The undivided and indivisible, except at the lower
law presumes it. IThe act imports damage
dam.
This doctrine, in my judgment, irre
to the right. if damage be necessary.
Such
sistibly follows from the general principles
a case is wholly distinguishable from a mere
already stated; and, what alone would be de
fugitive, temporary trespass. by diverting or cisive, it has the express sanction of the su
withdrawing the water a short period with
preme conrt of Maine in the case of Bian
The court
out damage, and without any pretense of
chard v. Baker, 8 Greenl. 253, 270.
right. In such a case, the wrong, if there be there said, in reply to the suggestion that
no sensible damage. and it be transient in its
the owners of the eastern shore had a right
as it does not touch
nature and character.
to half the water, and a right to divert it to
the right, may possibly (for I give no opin
that extent: “It has been seen that, if they
ion upon such a case) be without redress at
had been owners of both sides, they had no
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right to ‘divert the water without again re
turning it to its original channel, (before it
Be
passed the lands of another proprietor.)
sides, it was possible, in the nature of things,
that they could take it from their side only.
An equal portion from the plaintiff,s side
must have been mingled with all that was
diverted."
A suggestion has also been made that the
defendants have fully indemniﬁed the plain
tiff from any injury, and in truth have con
ferred a beneﬁt on him, by securing the wa
ter, by means of a raised dam, higher up
the stream, at Sebago pond, in a reservoir,
so as to be capable of affording a full supply
To this
in the stream in the dryest seasons.
may be given.
suggestion
several answers
In the ﬁrst place. the plaintiff is no party to
the contract for raising the new dam, and has
no interest therein, and cannot. as a matter
of right, insist upon its being kept up, or
upon any advantage to be derived therefrom.
In the next place, the plaintiff is not com
peliable to exchange one right for another,

.
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or to part with a present interest in favor oi
the defendants at the mere election of tin
latter.
Even a supposed beneﬁt cannot be
forced upon him against his will; and, cer
tainly, there is no pretense to say that, it
point of law, the defendants have any righ
to substitute, for a present existing right oi
the plaintiffs, any other which they may
deem to be an equivalent.
The private prop
erty of one man cannot be taken by another
simply because he can substitute an equiva
lent beneﬁt.
Having made these remarks upon the points
raised in the argument, the subject, at least
so far as it is at present open for the con
sideration of the court, appears to me to be
Whether, consistently
exhausted.
with this
opinion, it is practicable for the defendants
de
successfully to establish any substantial
fense to the bill, it is for the defendants, and
not for the court, to consider.
I am author
ized to say that the district judge concurs in
this opinion'
Decree accordingly.
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PAUL

v. SLASON
(22

Vt.

et al.

231.)

Supreme Court of Vermont.
Term, 1850.

Rutland.

Jan.

Trespass for taking two cords of wood,
two baskets, two pitchiorks, two horses.

Plea, the
one harness, and one wagon.
general issue, with notice, that the defend
ant Charles H. Slason attached the prop
erty by virtue of a writ, which he was le
gally deputised to serve, in favor of one
Langdon against the plaintiff, and that the
other defendants aided him in so doing, at
by jury, September
’1‘rial
his request.
On trial
Term, 1848,—HALL, ., presiding.
it appeared, that on the twenty sixth day
of September, 1844, the defendant Francis
Slason commenced a suit in the name of
Benjamin F. Langdon against the plaintiff,
and that the defendant Charles H. Slason,
who was legally deputized to serve the
writ. which was returnable to the county
court, attached the property in question,
except one pitchiork, and that the defend
ant Pelkey assisted in removing the prop
erty. It also appeared, that on the same
day Charles H. Slason and Pelkey made
use of the horse, wagon and harness, part
oiI theproperty attached, in removing grain
and other property, which was attached
at the same time, on the same writ, and
upon the same farm, and continued to use
them for this purpose through the clay;
and that on the next day Charles H. Sla
son was seen driving the same horse and
wagon, with the harness, in the highway
in the vicinity,—but upon what business
did not appear. It also appeared, that the
defendants took a pitchfork belonging to
the plaintiff, and used it during the day, on
which the attachment was made, in remov
ing the grain &c. The defendants offered
in evidence the ﬁles and record of the su
preme court, in the suit in favor of Lang
don against the plaintiff, in which the prop
erty in question was attached, ior the pur
pose of proving, that judgment was ren
dered therein in favor of Langdon ;-—to
which evidence the plaintiff objected; but
it was admitted by the court. ‘1‘he defend
ants then offered in evidence an execution,
purporting to have been issued upon the
judgment in the supreme court above men
tioned,dated February 21,18-i8;—to the ad
mission of which the plaintiff objected, in
sisting, that an exempliﬁed copy of the
judgment should be produced, beiore
the execution could be ‘given in evi- ‘233
dence, and that theexecution, and the
issuing thereof, could be shown only by a.
certiﬁed copy of the record of the judgment;
—but the objection was overruled by the
court.
The defendants then offered in evidence
the return of one Edgerton, as sheriff, upon
the said execution, to show that the wagon
in question was sold thereon End the pro
ceeds applied in payment of the debt. To
the admission of this evidence the plaintiff
objected, upon the ground, that from the
return it appeared, that the property was
sold two days after the sheriff received the
execution for service, as shown by his in
dorsement upon it. The counsel for the de
fendants then suggested, that there was a

J
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mistake in the return, in stating the day
of the sale, and moved the court, that the
sheriff have leave to amend his return in
that particular. To this the plaintiff ob
jected; but the court permitted the sheriff
to amend his return, so as to state the day
of sale to have been one month later than
stated originally in the return. The de
fendants then offered in evidence the re
turn, as amended; to which the plaintiff
objected,—but the objection was overruled
by the court. The defendants then offered
in evidence the return of the sheriff upon the
original writ in favor of Langdon against
the plaintiff, showing an appraisal of the
horse and some other property attached,
and that the plaintiff had furnished secu
rity to the sheriff and received possession of
It appeared,that the money
the property.
had not been paid on the security, and no
application of the property had ever been
made upon the execution by the sheriff, or
by any other person. The defendants also
proved,that oneMcCune had executed a re
ceipt to the sheriff ioraportlon of the prop
erty attached, and that the property, ex
cept the wagon which was sold upon the
execution, went into the possession of the
The plaintiff requested the court
plaintiff.
to charge the jury,—1. That the defend
ants could not justify the taking of the prop
erty in question under the writ in favor of
Langdon, if the property attached, or any
portion thereof, were put to use by the of
ﬁcer who had attached it. 2. That prop
erty attalched must be considered as in the
custody of the law, and the attaching of
ﬁcer has no authority to put it to use; and
if, in this case, they iound, that, upon the
property being attached by Charles H. Sla
son, he put the horse, wagon and harness,
to use, and continued to use them,
during the greater part ‘of the day, '234
in removing the other property at
tached, he rendered himself a trespusser ab
initio, and could not justify taking the
property, or any part thereof, under the
3. Thatiftheofﬁcercouldjus
attachment.
tify the taking of the property under the
attachment, if he so used any part of it, he
could not jutify the taking of the horse,
wagon and harness so used; but, as to the
property so used, the authority was ren
dered void by the abuse. 4. That the use of
the horse, wagon and harness, on the next
day after the attachment, was unjustiﬁa
ble, and rendered the ofﬁcer a trespasscr
ab Initfo. 5. Tlmt the application of the
plaintiff to have the property appraised,
under the statute, in order to regain the
possession of it, and giving security to the
sheriff, was not a waiver of the right of
action against the defendant for the tres
pass; but that the plaintiff was entitled to?
recover the amount thus secured by him.
6. That if a portion of the property were
delivered to the receiptor, the plaintiff was
entitled to recover its value, unless it had
come to his possession. 7. That if thejury
found, that the defendants took the plaintiff,s pitchiork and used it during the day,
without right, he was entitled to recover
its value, unless it were returned,—and
that,lf returned, he was entitled to re
cover nominal damages. 8. That the sale
of the wagon and the application of its
proceeds upon the execution in favor of
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POLAND, J. The ﬁrst question. ar sin,
o
in this case, is in relation to the char
the county court to the jury as to th us
of the horse, wagon and harness by the dc
fendants, in removing the other propert;
of the plaintiff, which was attached at the
same time. The jury were charged, the‘
they were only used in removing thl
other property, and were not injured Ol
lessened in value thereby, such use would
not make the defendants trespassers at
Inltio.

It

was an early doctrine of the commor

8

it

if

law, that when a party was guilty of ar
abuse of authority given by the law, he be
came a trespasser ab inftlo, and lost th.
protection of the authority, under whict
beasts, taker
he originally acted,—as,
damage feasant, or distrained for rent
were killed, or put to work, by the party
taking them, he might be sued in trespasl
as for an original wrongful taking. Thl!
doctrine has fully obtairied in this coun
try, and was acted upon by this court
Vt. 407
the case of Lamb v. Day et al.,
where it was held, that the defendants
who had attached the plaintiff,s mare (om

if

a

a

a

being creditor and the other oﬁlcer) ant
worked her ior several weeks in running
a line of stages, without the plaintiffs con
The
sent, became trespassers ab inftio.
doctrine has, to our knowledge, never been
extended to any case, except where there
has been a clear, substantial violation oi
char
the plaintiff,s rights, and of such
wanton disregard or
acter as to show
duty on the part of the defendants, Wer1"‘
the acts of the defendants, in using tht
horse, wagon and harness under the cir
cumstances and for the purpose mentionet
in this case, such an abuse of the propert;
and of the authorityuuder which it wa
taken, as ought to deprive them of the ben
eﬁt of its protection?
It was the duty of the ofﬂcer to remov
the property, in order to make his attacl
ment effectual, and the expense of such r(
moval must be borne by the debtor; an‘
instead of the plaintiff being injured by th
use of the property, he was really beneﬁtet
by it. The doctrine, for which the plain
tiff contends, goes‘ the extent of saying
that any use of the property makes the of
an ofﬁcer at
ﬁcer trespasser;—so that
tach a horse and wagon, and use the horse
for the purpose of drawing away the
wagon from the possession of the debtor,
We are wholly
he becomes a tort ieasor.
unable to satisfy ourselves, that the law
has ever gone to so unreasonable an
'23? extent, or ‘has ever been applied to
any case, except those where the
property has been injured, or has been used
by the oﬂicer ior his own beneﬁt. or ior the
beneﬁt of some one other than the debtor.
This was the rule laid down by the county
court, and we are fully satisﬁed of its cor
rectness.
The next question arises upon the
charge to the jury in relation to the driv
ing of the horse and wagon by the ofﬁcer
on the next day afterthe attachment. The
case states, that the oﬁicer was seen driv
iug the horse and wagon in the highway,
2.

4

5

1

5
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if

;

if

if

if
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if
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whether the defendants were trespassers a
lnitio depended upon the character of the
use of the property by them, after the at
the use of the horse,
tachment;—that
wagon and harness,in removing and secur
ing otherproperty of the plaintiff, attached
the same day, on the same writ and on the
same farm with the horse, wagon and har
ness,—the use being for a part of the day
only,—would not necessarily be such an
abuse of the oﬁicer’s authority,as to make
the defendants trespassers ab fnltio; but
they iound, either that such use of
that
the property by the defendant was wan
ton, and with a design to injure the plain
tiff, or that the property was injured by
it so as nmterially to diminish its value,
the defendants would he trespassers
'235 ‘in the original taking and be liable
in this action ;—that whether the driv
ing of the horse and wagon by the ofﬁcer,
the next day after the attachment, was an
abuse of his authority depended upon the
purpose and business, for which they were
driven; that
the jury found, that the of
ﬁcer was using the horse and wagon ior
other purposes than that of removing and
securing them in a convenient place for
keeping, under the attachment, the defend
ants would be liable; but for such a pur
pose, they would not be liable. In regard
to damages, the court instructed the jury,
that, the property having either been sold
and applied on the execution, or delivered
to the plaintiff on security furnished by
him, the plaintiff would not be entitled to
recover the full value of it; but that the
measure of damages would be the amount,
which the property had been diminished in
value by the defendants’ abuse of it. In
regard to the pitchiork the court charged
they believed,from the evi
the jury. that
dence, that the defendants took and carried
it away, they should give the plaintiff its
it was used and left upon the
value that
premises, so that the defendant received it
again, and it.was injured by the use, the
plaintiff would be entitled to recover the
they
amount of the injury; but that
found, that it was merely used ior a por
tion of a day in removing the plaintiffs
property, there attached, and was left
where it was iound, so that the plaintiff
had it again, and that it was not injured
by the use,they were not bound o give the
plaintiff damages ior such use.’ The jury
returned a verdict ior the defendants. Ex
ceptions by plaintiff.
M. G. Evarts and Thrall & Smith, ior
Vt. 407;
plaintiff, cited Lamb v. Day
Stark. Ev. 1108; Chit. Pl. 171; Bac. Abr.
161; Strong v. Hobbs, 20 Vt. 185; Hart v.
Vt. 328; Orvis v. Isle La Mott, 12
Hyde,
Vt. 195; Fletcher v. Pratt, Vt. 182,: and
Brainard v. Burton, Vt. 97.
E. Edgerton, for defendants, cited
Greenl.Ev.§ 253; Ib.283,§ 276,n.5; Stark.
33; Mickles et al. v. Ilaskin, 11
Ev. 151,
Vt. 407‘
Wend. 125; Lamb v. Day,

‘The opinion of. the court was de
livered by

if

'

Langoon could have no effect upon the
amount of damages in this suit. But the
court charged the jury, that, from the tes
timony, the attachment and disposition
of the property attached was a justiﬁcation
for the defendants, unless they had been
guilty of such an abuse of the property, as
to make them trespassers ab fnitio,,—that
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out pon what business did not appear.
The ‘jury were charged, that if they iound,
the the ofﬁcer was using the horse and
wa on ior other purposes, than that of re
mo ,ng and securing; them in a place ior
con eniently keeping them, whileunder the
attachment, the defendants would be lla

ble‘—otherwise not.
The ofﬁcer, no doubt, had the right to
drive the horse and wagon for the purpose
suggested in the charge; but the plaintiff
claims, that the legal presumption should
be, in the absence of express proof as to
the object and purpose of driving the horse
and wagon, that it was ior an unlawful
purpose. But in our opinion this would be
contrary to the ordinary rule of legal pre
sumption in relation to all persons, and
especially persons acting under legal au
thority. Omnla praasumuntur rite acta is
a maxim, which is always applied to the
conduct of persons acting under the author
ity of law. Although there was no direct
evidence as to the object and purpose of
driving the horse and wagon, the jury
might well infer the object from the time,
circumstances and direction of the driving;
and we think it was properly left to them
to determine. We think, it was upon the
plaintiff to show the act of the ofﬁcer to
be unlawful; and if he had it left to the jury
to decide, even without any evidence to
prove it, we do not see, that he has any
ground of complaint.
3. Another question is also raised upon
the charge to the jury in relation to the
use of the pitchiork by the defendants.
Under the charge thejury must have iound,
that the pitchiork was used by the defend
ants only in moving the plaintiffs proper
ty, that it was left where they found it,
that the plaintiff received it again, and
that it was in no way or manner injured.
They were told by the court, that if they
found all these facts proved, they were not
obliged to give the plaintiff any damages
for the fork.
It is true, that, by the theory of the
‘238 law, whenever an invasion of ‘a right
is established,though no actual dam
age be shown, the law infers a damage to
the owner of the property and gives nom
inaldamages.
This goes upon the ground,
either that some damage is the probable
result of thedefendant’s act, or that his act
would have effect to injure the other,s
right, and would be evidence in future in
favor of the wrong doer. This last applies
more particularly to unlawful entries upon
real property, and to disturbance of incor
poreal rights, when theunlawful act might
have an effect upon the right of the party
and be evidence in favor of the wrong doer.
if his right ever came in question.
In these
cases an action may be supported, though
there be no actual damage done,—becausc
otherwise the party might lose his right.
So, too, whenever any one wantonly in
vades another’s rights ior the purpose of
injury, an action will lie, though no actual
damage be done; the law presumes dam
age, on account of the unlawful intent.
But it is believed,that no casecanbe iound,
where damages have been given for a tres
pass to personal property, when no unlaw
intent, or disturbance of a right, or pos
fui
00,".l,\-. in 0lQnnIn and uIlmn nnt. nnlv
nil

probable, but all possible, damage is ex
pressly disproved.
The English courts have recently gone
far towards breaking up the whole sys
tem of giving verdicts, when no actual in
jury has been done, unless there be some
right in question, which it was important
to the plaintiff to establish. In the case of
Williams v. Mostyn, 4 M. & W. 145, where
case was brought for the voluntary escape
of one Langiord, taken on mesne process,
and it was admitted, that the plaintiff had
sustained no actual damage, or delay, the
defendant having returned to the custody
of the plaintiff, a verdict; was found for the
plaintiff for nominal damages. But, on
motion, the court directed a nonsuit to be
entered, saying that there had been no
damage in fact or in law. So in a suit
brought by the owner of a house againsta
lessee, ior opening a door without leave.
the premies not being in any way weak
ened, or injured, by the opening, the court
refused to allow nominal damages, and re
mitted the case to the jury to say, whether
the plaintif.f’s reversionary interest had in
point of fact been prejudiced. Young v.
Spencer, i.013. & C. 145, [21 E. C. L. 70.] Mr.
Broome, in his recent work on Legal Max
ims, lays down the law in the iollowing
language,—"' Farther, there are some in
juries of so small and little consideration in
the law, that no action will lie ior them;
for instance, in respect to the pay
ment ‘of tithes, the principle which ‘239
may be extracted from the cases ap
pears to be, that for small quantities of
corn, involuntarily left in the process of
raking, tithe shall not be payable, unless
there be any particular fraud, or intention
to deprive the parson of his full right."
If any farther authority is deemed neces
sary,in support of the ruling of the county
court on this point, we have only to refer
to that ancient and well established maxim ,
—de minimis non curat Ie.r,—which seems
peculiarly applicable in this case, and would
alone have been ample authority upon thisI
part of the case; ior we fully agree with I
Mr. Sedgwick, that the law should hold
out no inducement to useless or vindictive
litigation. Sedgwick on Dam. 62. This
disposes of all the questions raised upon
the charge.
4. The remaining
questions in the case
4
arise upon the admission of the original
ﬁles and record of the case Langdon v.
Paul. Th.1 plaintiff objected to the intro
duction of the original record, and claimed,
that the judgment could only be proved by
an exempliﬁed copy of the record. But we
think the objection not well iounded. If
the clerk of the supreme court were willing
to bring the original record into court, we v
think it might well be used. He probably
could not becompelled to do so, and might
have required the party to procure a copy
of the same; but when the original record
is brought into court, we think it would
be very difﬁcult to give any substantial
reason, why it is not evidence of as high a
character, as a copy of the same record
would be. The practice of receiving orig
inal l‘(3cOI‘ds as evidence has been universal,
as we believe, in this state, and is often
much more convenient than to procure
. conies.
Nve et al. v. Kellam. 18 Vt. 594.
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In relation to the amendment of the exe
cution by the ofﬁcer, it is very clear. that
the county court had no power to permit
any such amendment; but we cannot per
ceive, that the case was in any way affected
by it. If the oﬂlcer. who held the execu
tion, was guilty oi any irregularity in his
proceedings in the sale o! the wagon upon

11

the execution, it could not have the effect
to make these defendants trespassers, who
took the property rightiully, and were in
no way responsible for the act of the sher
iﬂ. who had the execution.
We ﬁnd no error in the proceedings of the
court, and their judgment is ai—
aountg
rme .

