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GRAVES, C. J. The real grievance alleged
by complainant is, that defendants combined to defraud him, and the substance of the
transaction, and its incidents, which he relates at much length, may be stated from the
bill as follows:
The defendant Stewart resided in St. Joseph, Berrien county, and owned a stock of
goods, including
a quantity of boots and
shoes.
This property was at Bangor, Van
Buren county, and was valued by Stewart at
some fourteen thousand doUars, and he wished to sell it.
One Sherwin, residing in Illinois, owned a tract of about two hundred
acres of land in Berrien county, which he desired to dispose of.
Complainant was an
acquaintance of Sherwin, and after some negotiations, it was agreed between the difCerent parties, that Stewart should transfer to
complainant the boots and shoes and onehalf of the remainder of the stock, and that
complainant, in consideration thereof, should
procure Sherwin, upon certain terms agreed
on between Sherwin
and complainant, to
convey the land to Stewart, but subject to
an existing mortgage on it of one thousand
dollars; that Carroll should buy the remaining half of the stock of Stewart, at two thousand five hundred dollars; that complainant
in a few days received from Sherwin the
deed going to Stewart, and called on the latter to deliver it, and get possession of the
boots and shoes and his share of the other
goods; whereupon Stewart stated that complainant would have no trouble about the
goods, as Carroll was at Bangor, in charge
of them and making an inventory; that complainant expressed himself as unwilling to
deliver the deed unless Stewart would give
him some writing which would assure to him
his portion, as he had nothing to do with
Carroll; that Stewart then stated his readiness to give such a paper, and one Devoe, a
brother-in-law of complainant, being present,
it was arranged that the writing should run
to Devoe instead of complainant; although,
as was understood, complainant was solely
interested; that Stewart then made a bill of
sale to Devoe of the boots and shoes, and
half of the rest of the stock, and added an
order to Carroll to make delivery; that complainant then gave up the deed to Stewart,
who subsequently put it on record, and Devoe received the bill of sale and order, and
proceeded to Bangor for the property; that
complainant and Devoe then called on Carroll
for it, when he refused to deliver any of it,
or to allow any of it to be taken, and claimed

y

the whole in virtue of a purchase by himself
of Stewart; that complainant succeeded in
getting a part of the boots and shoes, but
was precluded by Carroll from getting anything more; that complainant discovered, after this claim by Carroll, that subsequent to
the conclusion of the terms of the bargain
as before mentioned, but before the delivery
of Sherwin's deed to Stewart, and the making of the bill of sale and order by Stewart
to Devoe, Carroll and Stewart had fraudulently, and without complainant's knowledge,
and with intent to cheat him, made an arrangement by which Stewart had given a bill
of sale of the whole property to Carroll, ard
had taken back a mortgage on it for two
thousand five hundred dollars;
that complainant had neither knowledge nor notice of
this transaction when the deed was delivered
to Stewart, and the bill of sale and order received from him, and first became aware of
it when CarroU refused to allow anything to
be taken; that Stewart and Carroll refused
to recognize any right of complainant in or
to the property, and refused to allow him to
have any of it; that Stewart and Carroll, or
one of them, have converted a portion of
it and apjjropriated the proceeds, and mixed
with the rest of the old stock other goods
since procured; that Devoe has assigned to
complainant, but that Stewart and Carroll
wholly deny his right.
The bill waived answer on oath, and asked
no preliminary or final relief by injunction.
Neither did It seek to get rid of the deed
made to Stewart, or to obtain the land conveyed by Stewart to complainant.
The defendants answered separately, and
denied the fraud charged, and most of the material matter tending to show the grievance
alleged in the bill.
Their account of the
transaction was in substance, that complainant was not known to Stewart in the trans-,
action as vendee, or as a party in any way to
the trade concerning the goods, and that Carroll was sole vendee.
They further explicitly claimed that the
bill did not make a case of equitable cognizance, and insisted that his remedy, if any,
was at law.
Proofs having been taken, the court on final
hearing decreed that the defendants, within
forty days after the 11th of August, 1874,
should pay to complainant, or his solicitor,
two thousand nine hundred and fifty dollars,
with interest from that date at seven per
cent., together with complainant's costs, and
that he should have execution therefor.
The
defendant Stewart thereupon appealed, whilst
the defendant Carroll acquiesced in the decree.

It appears to me quite impossible, in the
face of the objection taken and Insisted on,
to sustain this decree without sanctioning
the right to come into equity in all cases to
recover damages where the grievance asserted is a fraud committed by one upon another in a dealing in personal property.
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If tbe riglit contended for and carried out
by the decree can be maintained, no reason
is perceived why, upon the same principle, a
party claiming to have been cheated in a
horse trade, or in a purchase of any chattels
where the amount is sufficient, may not at
his election proceed to sue in chancery for
damages, and preclude an investigation before a jury.
The principles and course of practice of the
court are, however, not in harmony with any
such procedure.
It is admitted that the boots commonly say
that equity has jurisdiction in all cases of
fraud, but every one knows that the proposition is not to be accepted literally.
It must
always be understood in connection with the
general and specific remedial powers of the
court. These confine it absolutely to civil
suits. They also confine it, when the point
is seasonably and properly made and insisted
on, to transactions where, in consequence
of
the indicated state of facts, there appears to
be ground for employing some mode of action, or some kind of aid or relief not practicable in a court of law, but allowable in
equity.
In the present case no injunction was called for, and there was no ground for discovei-y, and no discovery was sought, as the bill
waived an answer on oath.
No claim was set up to have the deed from
Sherwin to Stewart set aside, or to have the
land conveyed to complainant, and no case is
made to warrant such a claim, since the bill
•contains nothing to show that third persons
may not have acquired interests on the faith
lof Stewart's title.
Indeed, no circumstances are set forth to
call specially for equitable intervention or for
any assistance or mode of redress peculiar to
chancery procedure.
The facts as given, and the case as shaped,
point to just the action and relief peculiar to
They look to a single judg.a court of law.
ment for damages, and nothing else.
The case, then, was really of legal, and not
in strict propriety of equitable cognizance.
The objection was timely made and urged.

and complainant was bound to regard it; and
unless it is to be maintained that in all cases
standing on the same principle, a complaining party is to be allowed by his election to
try in chancery, and prevent an investigation
l)y jury, the point made by appellant must
be sustained, and in my judgment It should
Story, Eq. Jur. §§ 72-74; 1 Spence, Bq.
be.
Jur. 691-700; Adams, Eq. Introduction, pp.
5?, 58; Shepard v. Sanford, 3 Barb. Ch. 127;
Bradley v. Bosley, 1 Barb. Oh. 125; Monk v.
Harper, 3 Edw. Ch. 109; Pierpont v. Fowle,
2 Woodb. & M. 23, Fed. Oas. No. 11,152; Vose
V. Philbrook,
3 Story, 335, Fed. Cas. No. 17,010; Insurance Co. v. Bailey, 13 Wall. 616;
Hipp V. Babin, 19 How. 271; Parker v. Manufacturing Co., 2 Black, 545; Jones v. Newhall. 115 Mass. 244; Suter v. Matthews, Id.
253; Foley v. Hill, 2 H. L. Cas. 28; Crampton V. Varna R. Co., 7 Oh. App. 562, 3 Eng.
R. 509; Hoare v. Bremridge, L. B. 14 Eq.
522, 3 Eng. R. 824, cited by Lord Hatherly
with approbation in Ochsenbein v. Papelier,
8 Ch. App. 695,
6 Eng. B. 576;
Kemp v.
Tucker, 8 Ch. App. 369, 5 Eng. R. 596; Warne
v. Banking Co., 5 N. J. Eq. 410; HaythOrn v.
Margerem, 7 N. J. Eq. 324.
There would be more reason than there is
for wishing to escape from the objection noticed, if complainant's version of the afCair
was placed by the proofs beyond fair controversy; but it is not. The evidence is extremely conflicting in regard to the true nature of the transaction, and there is room for
arguing in favor of the theory advanced on
each side.
The case is, then, specifically
suited for Investigation by jury, where the
witnesses can be seen and their trustworthiness be better understood.
think that, so far as the defendant Stewart is concerned,
who alone has appealed,
the decree should be reversed, and the bill
dismissed, with his costs of both courts, but
that the dismissal should be without prejudice to any proceedings at law against him
the complainant may think proper to take.

I

CAMPBELL and COOLEY, JJ., concurred.
CHRISTIANCY, J., did not sit in this case.
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Court of Illinois.
to

Richland

Jan. Term, 1867.

county; Aaron

Shaw,

J. G. Bowman, for plaintiffs in error. Hayward & Kitchen, for defendant in error.
LAWRENCE, J. This was a bill in chancery for dower and partition, filed in October, 186J:, by Henry Green, and Elizabeth
M. Green, his wife, alleging that, on the 20th
of August, 1843, one Asahel L. Powers died
seized in fee simple of two lots in the town
of Olney, leaving said Elizabeth, his widow,
and without lineal descendants; that the said
1845,
intermarried
Elizabeth,
in August,
with one Henry Green, and that she is entitled to an undivided half of said real estate in fee, and a right of dower in the other
half; and that said lots were held under
claim of title by one Henry Spring, who was
made defendant to the bill. Elizabeth M.
Green died pending the suit, and her heirs
were made parties, and so much of the bill
as prayed dower was dismissed by complainants.
After the bill, so far as it related to dower,
was dismissed, there was nothing left upon
which the jurisdiction of a court of chanIt became, in
cery could be maintained.
substance, simply an action of ejectment.
The defendant Spring was in possession,
claiming title to the entire lots under a sale
made in 1845, by the administrator of Powers for the payment of debts.
If this sale, as alleged by the complainant,
was illegally made, and one undivided half
of the lots belonged to the heirs of Mrs.
Green, the other half belonged to the heirs
of Powers, who are not parties to this proceeding,
and not to the defendant. If he

has any interest In the lots, he owns the entirety. This bill professes to be for dower
and partition. The claim for dower is abandoned,
and the only persons with whom
partition can be made are not parties. So
far as Spring is concerned, it stands a naked
bill to turn him out of possession of land
adversely claimed by him, and to compel
an account of rents and profits. If this bill
can be maintained, we are at a loss to perceive why a bill in chancery cannot be maintained in eveiT instance to recover possession of land adversely held. It is not as if
the bill were filed to set aside the administrator's sale for fraud. No fraud is alleged,
nor other head of chancery jurisdiction.
Indeed, in the bill it does not appear that thei'e
has ever been an administrator's sale. It is
merely alleged that Spring is in possession
claiming adversely, and that complainants
know of no title which Spring has to any
part of the lots; but that, if he has any, it is
only to one-half. In the answer. Spring sets
up the title claimed by him under the administrator's sale, which is attacked in the
argument, on the ground that there was no
jurisdiction to make the order, for want of
notice.
But the bill was not filed to set this
sale aside, and when set up in the pleadings
and proof of defendant it is insisted that it
was void. The bill was properly dismissed
as a bill of partition, for want of proper parties, and, so far as it sought to evict an adverse claimant without title, there was nothing, either in the bill or proofs, to give the
A court of chancery will
court jurisdiction.
sometimes decree an adverse claimant to deliver possession to the rightful owner, but
only when such relief is incidental to the
main object of the bill, and when the power
of the court has been called into action for
some purpose that belongs to its legitimate
jurisdiction.
Decree affirmed.
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Court of Massachusetts.

Sept. 9, 1876.

Bill in equity to establish a trust. The
fendant demurred to the Wll for want of
uity, and on the ground that there was
adequate remedy at law. The case was
served by Wells, J., for the consideration
the full court.
B. F. Thomas, for plaintiff.
for defendant.

deeq-

an
re-

of

0. A. Welch,

COLT, J. The equity jurisdiction of this
court, by the terms of the statute, embraces
suits and proceedings for enforcing and regulating the execution of trusts, whether the
trusts relate to real or personal estate, subject to the general provision which excludes
such jurisdiction where the parties have a
plain, adequate and complete remedy at common law. Gen. St. c. 113, § 2.
The plaintiff seeks to charge the defendant
as trustee for the appropriation to his own
use of certain shares of stociv held in trust.
The bill alleges an agreement between the
parties and certain other persons named for
the purchase of mining lands on Lake Superior and the formation of mining corporations; the subsequent formation of two companies, and the conveyance to them of the
land purchased; the allotment of shares
among the proprietors; and the agreement
between the plaintiff and the defendant that
the plaintiff's shares should be issued to the
defendant as trustee, to be held by him until
the assessments, to become due from the plaintiff thereon, were paid. It then alleges the
plaintiff's payment of more than was due
on his shares, referring to annexed exhibits
for the state of the account; and charges the
defendant with the wrongful sale of the
shares and the appropriation of the proceeds.
It expressly waives the defendant's oath to
his answer, and seeks no discovery as incidental to the relief. The prayer is for an
account,
for payment of the balance due
over the assessments paid, and payment of
the highest value of the stock since the plaintiff became entitled to it with all dividends,
and for general relief.
The question is
whether the bill shows a case in which there
is not an equally effectual remedy at law.
It is plain, from the allegations in the bill,
that the only matter in coutrovei'sy is the
plaintiif's title to the shares of stock in question, and his right to claim that the defendant shall make their value good to him. He
does not seek to obtain the control of trust
property in the possession of the trustee; but
he avers that it has been sold, and we assume that it is now held by the purchaser
by good title, discharged of the trust.
His
claim is reduced to a claim for compensation
in damages for the conversion of property
of
which he claims to have been owner. His

be determined by settling his title
to the property. He seeks no discoveiy, and
there is nothing in the case to show that his
right to compensation may not be the same
in measure, and that his title may not be as
completely and adequately enforced at law
as in equity. The jurisdiction in equity extends, it is said, equally to express and implied trusts (Wright v. Dame, 22 Pick. 55);
and yet it has never been contended that it
embraced all such, cases of implied trust as
arise out of the relations created by a pledge
or mortgage of personal property, or a transfer of choses in action, or shares in a corporation to be held as collateral security for the
payment of money, or which might arise between principal and agent, or between bailor
and bailee, unless there were facts alleged
showing either the need of a discovery in
support of the bill, or relief in some form peculiar to courts of equity. In none of the
cases cited by the plaintiff, in which the objection has been taken by demurrer, will be
found a clear departure from this rule. In
most of them an account of the trust, or a
discovery, or a delivery of trust property, was
prayed for. Hobart v. Andrews, 21 Pick.
526; Raynham Congregational Soc. v. Trustees of Fund in Raynham, 23 Pick. 148; Bm-lingame v. Hobbs, 12 Gray, 367.
The rule of damages in equity cannot be
more favorable than at law to the plaintiff,
when he asks compensation only for the conversion of his property.
Nor can this bill be maintained under the
jurisdiction given to this court in suits upon
accounts, when the nature of the account is
such that it cannot be conveniently and properly adjusted and settled in an action at law.
It is not shown by sufficiently distinct allegations that there is any peculiar difficulty
in ascertaining the true state of the account
between the parties. It is not charged that
there has been any refusal to render an account; the charge is rather that the defendant refused to account for the proceeds of the
stock sold. The elements and means of stating the account appear to be accessible
to
the plaintiff, for he annexes to his bill a full
statement of its items. The real question is
of the ownership of the stock, and that question does not appear by the bill to depend
upon "long complicated and cross
accounts."
It is said that courts of equity will decline to
take jurisdiction under this head where
the
accounts are all on one side; or where there
is a single mattei- on the side of the plaintiff and mere set-offs on the other side, and
no discovery is sought. 1 Story, Eq.
Jur.
§ 459, note, and eases cited; Adams, Eq.
222.
See, also, Locke v. Bennett, 7 Gush
445 449Foley V. Hill, 2 H. L. Cas. 28.
The construction, which we here give to
the
general clause restricting jurisdiction
to cases
where the remedy is imperfect at law, is
that
which has been in many cases recenUy given
under other heads of equity jurisdiction
Thus a bill to redeem a mortgage of
per-

PBINCIPLES LIMITJNG JUllISDiCTION.
was dismissed because it did
not show that, from the nature of the property, the peculiar relations of the parties, or
the difficulty of ascertaining the amount to
be paid or tendered, the mode of redemption
pointed out by the statute was not sufficient
to protect the plaintiff's rights (Gordon v.
Clapp, 111 Mass. 22), although a similar bill,
containing such averments, was maintained
in Boston & Fairhaven Iron Works v. Montague, 108 Mass. 248. So In Jones v. New-

sonaX property

hall, 115 Mass. 244, the court refused to entertain a bill in favor of the vendor for the
specific performance of a contract, when all
that remained to be done was the payment of
money by the defendant; and in Suter v.
Matthews, 115 Mass. 253, it was declared that
there was no concurrent jurisdiction in case
of fraud where there is a plaui and adequate remedy at law. See, also. Ward v.
Peck, 114 Mass. 121.
Demun'er sustained.

PRINCIPLES
WATSON
(5

Supreme

V.

LIMITING JURISDICTION.

SUTHERLAND.

Wall. 74.)

Court of the United

States.

Dec,

1866.

Appeal from circuit court of the United
States for the district of Maryland.
Watson & Co., appellants in the suit, having issued writs of fieri facias on certain
judgments which they had recovered in the
circuit court for the district of Maryland
against Wroth & Fullerton, caused them to
be levied on the entire stock in trade of a
retail dry goods store in Baltimore, in the
possession
of one Sutherland, the appellee.
Sutherland, claiming the exclusive ownership of the property, and insisting that Wroth
& Fullerton had no interest whatever in It,
filed a bill in equity, to enjoin the further
prosecution of these writs of fieri facias, and
so to prevent, as he alleged, iiTeparable injury to himself. The grounds on which the
bill of Sutherland charged that the injury
would be irreparable, and could not be compensated in damages, were these:
that he
was the bona fide owner of the stock of
goods, which were valuable and purchased
for the business of the current season, and
not all paid for; that his only means of payment were through his sales; that he was
a young man, recently engaged on his own
account in merchandising, and had succeeded in establishing a profitable trade, and if
his store was closed, or goods taken from
him, or their sale even long delayed, he
would not only be rendered insolvent, but
his credit destroyed,
his business wholly
broken up, and his prospects in life blasted.
The answer set forth that the goods levied
on were really the property of Wroth & Fullerton, who had been partners in business
in Baltimore, and who, suspending payment
in March, 1861, greatly in debt to the appellants and others, had, on the 27th October,
1862, and under the form of a sale, conveyed
the goods to Sutherland, the appellee;
that
Sutherland was a young man, who came to
this country from Ireland a few years ago;
that when he came he was wholly without
property; that since he came he had been
salesman in a retail dry goods store, at a
small salary, so low as to have rendered it
impossible for him to have saved from his
earnings any sum of money sufficient to have
made any real purchase of this stock of
goods from Wroth & Fullerton,
which the
answer set up was accordingly a fraudulent
transfer made to hinder and defeat creditors.
It further stated that the legislature of
Maryland had passed acts staying executions
from the 10th of May, 1861, until the 1st of
November, 18G2; that previous to the 1st
November, 1862, Wroth & Fullerton had determined to pay no part of the judgments
rendered against them; and that from the
lOtl^ May, 1861, until the 1st November, 1862,
judgments, amounting to between
$30,000
and $40,000 had been rendered against them;

that between
the date of the suspension,
March, 1861, and the 27th October, 1802, they
had sold the greater portion of their goods,
and collectsd a great many of the debts due
them, but had paid only a small portion of
those which they owed; secreting for their
own use the greater portion of the money
collected, and with the residue obtaining the
goods levied upon.
It added that there was no reason to suppose that the levy aforesaid, as made by said
marshal, would work irreparable injury to
the appellee,
even if the goods so levied on
were the property of the complainant, as
property of the same description, quantity,
and quality, could be easily obtained in market, which would suit the appellee's purpose
as well as those levied upon, and that a jury
would have ample power, on a trial at common law, in an action against the respondents, now appellants, or against the marshal
on his official bond, to give a verdict commensurate with any damages the said appellee could sustain by the levy and sale of
the goods aforesaid.
On the filing of the bill a temporary injunction was granted, and when the cause
was finally heard, after a general replication
filed and proof taken, it was made perpetual.
These proofs, as both this court and the
one below considered, hardly established, as
respected Sutherland, the alleged fraud on
creditors.
The appeal was from the decree of perpetual injunction.
Mason, Campbell & McLaughlin, for
fendants. AVallis & Alexander, conti-a.

de-

Mr. Justice DAVIS delivered the opinion
of the court.
There are, in this record, two questions for
consideration,
'^^'as Sutherland
entitled to
invoke the interposition of a court of equity?
and, if so, did the evidence
warrant the
court below in perpetuating the injunction?
It is contended that the injunction should
have been refused, because there was a complete remedy at law.
If the remedy at law
is sufficient, equity cannot give relief, '-but
It is not enough that there is a remedy at
law; it must be plain and adequate, or in
other words, as practical and efficient to the
ends of justice, and its prompt administration, as the remedy In equity."i How could
Sutherland be compensated at law, for the
injuries he would suffer, should the grievances of which he complains be consummated?
If the appellants made the levy, and prosecuted it in good faith, without circumstances of aggravation, in the honest belief that
Wroth & Fullerton owned the stock of goods
(which they swear to in their answer), and
it should turn out, in an action at law instituted by Sutherland for the trespass, that
the merchandise belonged exclusively to him,
it is well settled that the measure of dam1 Boyce's

Ex'rs

v. Grundy, 3 Pet. 210.
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if the property were not sold, could not
extend beyond the Injury done to it, or, if
sold, to the value of it, when taken, with interest from the time of the taking down to
the trial.2
And this is an equal rule, whether the suit
is against the marshal or the attaching creditors, if the proceedings are fairly conducted, and there has been no abuse of authority.
Any hajsher rule would interfere to prevent
the assertion of rights honestly entertained,
and which should be judicially investigated
"Legal compensation refers
and settled.
solely to the injury done to the property taken, and not to any collateral or consequential damages, resulting to the owner, by the
trespass."3
Loss of trade, destruction of
credit, and failure of business prospects, are
collateral or consequential damages, which it
is claimed would result from the trespass,
but for which compensation cannot be awarded in a trial at law.
ruin to Sutherland might,
Commercial
therefore, be the effect of closing his store
and selling his goods, and yet the common
To prevent
law fail to reach the mischief.
a consequence
like this, a court of equity
steps in, arrests the proceedings in limine;
brings the parties before it; hears their allegations and proofs, and decrees, either that
the proceedings shall be unrestrained, or else
enjoined.
The absence of a
perpetually
plain and adequate remedy at law affords
the only test of equity jurisdiction, and the
application of this principle to a particular
case, must depend altogether upon the character of the case, as disclosed in the pleadings. In the case we are considering, it is
very clear that the remedy in equity could
alone furnish relief, and that the ends of
justice required the injimction to be issued.
The remaining question in this case is
one of fact.
The appellants, in their answers, deny that
the property was Sutherland's, but insist
ages,

2
3

Conard v. Pacific Ins. Co., 6 Pet. 272, 282.
Pacific Ins. Co. v. Conard, 1 Baldw. 142,

Fed. Cas. No. 10,647.

9

that it was fraudulently purchased by him^
of Wroth & FuUerton, and is subject to the
payment of their debts.
It seems that
Wroth & Fullerton had been partners in
business in Baltimore, and suspended payment in March, 1861, In debt to the appellants, besides other creditors.
Although theappellants did not recover judgments against
them until after their sale to Sutherland, yet
other creditors did, who were delayed in consequence of the then existing laws of Maryland, which provided that executions should
be stayed until the 1st of November, 1862.
TaJiing advantage of this provision of lawr
the answer charges that Wroth & Fullerton,
after their failure, collected a large portions
of their assets, but appropriated to the payment of their debts only a small portion thusrealized, and used the residue to buy the
very goods in question, which Sutherland
fraudulently
purchased from them on the27th of October, 1862, in execution of a combination and conspiracy with them to hinTheder, delay, and defraud their creditors.
answers also deny that the injury to Sutherland would be irreparable, even if the stock
were his, and insist that he could be amply
compensated by damages at law. After general replication was filed, proofs were taken,
but, as in aU contests of this kind, there was
a great deal of irrelevant testimony, and very
much that had only a remote bearing on the
question at issue between the parties. It isunnecessai"y to discuss the facts of this case,
for it would serve no useful purpose to do so.
We are satisfied, from a consideration of the
whole evidence, that Wroth & Fullerton acted badly, but that Sutherland was not a
party to any fraud which they contemplated
against their creditors, and that he made the
purchase in controversy, in good faith, and
for an honest purpose.
The evidence also shows conclusively, that
had not the levy been arrested by injunction, damages would have resulted to Sutherland, which could not have been repairedat law.
The decree of the circuit court is, therefore, aflarmed.
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METROPOLITAN EL. RT.

CO.

et al.

N. E.

Ocurt of Appeals

315,

129 N. Y.

of New York.

274.)

Dec. 15, 1891.

Appeal from superior court of New York
cit.y, general term.
Action by Lawrence Lynch against the

Metropolitan Elevated Railway Company
others to restrain the maintenance
roads in
operation of defendants'
front of plaintiff's premises, and for damages. Plaintiff obtained judgment, which
was affirmed by the general term. Deand
and

fendants

appeal.

Affirmed.

Samuel Blythe Rogers and Jullen T. DaYies, for appellants. Charles Gibson Bennett, for respondent.

GRAY. J. This action was brought to
restrain the maintenance and operation of
roads in front of the
the defendants'
plaintiff's premises, and the prayer for
such a judgment included also a demand
for the amount of loss and damage which
might be ascertained to have been already
sustained by the plaintiff. The complaint
sets out the title and ownership of the
plaintiff, and his rights in and to the
street in front of his premises; the construction of the elevated railroad, and the
operation of trains over it, and the annoying results therefrom; the illegal and
unauthorized nature of the trespass upon
the plaintiff's premises and easements,
and the failure of the defendants to acquire or til make (•omr)ensation for them •
the injuries sustained, and that they will
be constant and continuous; and, finally,
that, to prevent a multiplicitj' of suits,
to protect against irreparable damages,
and to afford complete relief, the nlaintitf
is compelled to seek the equitable interference of the court. When the action
came on for trial the defendants' counsel
moved for a trial of the plaintiff's claim
for past damages by jury, and the exception to the denial of that motion raises
the main question presented upon this appeal.

The clause of the constitution upon
which the demand for a jury trial was
based reads:
"The trial by jury, in all
cases in which it has heretofore been used,
shall remain inviolate forever." 'The argument for the appellants is, in substance,
that there were two independent causes
of action stated in thecomplaint,of which
one was for past damages, which, prior
to the constitution of 1846, was cognizable
solely in a court of law, and that, under
the Code, it comes within the equity jurisdiction of the court only by reason of the
permission to join in one complaint legal
and equitable causes of action. By section 970 of the Code of Civil Procedure,
which was a now enactment, it is provided that "where a party is entitled hy the
constitution, or by express provision of
law, to a trial by a jury of one or more
issues of fact, * » * hemay apply upon
notice to the court for an order directing
all the questions arising upon that issue
to be distinctly and plainly stated for trial accordingly," whereupon
the court
must so Older, etc. If the defendants believed that they had a constitutional right

to a jury trial of some issue of fact in
this action, it would have been the natural and orderly way for them to make an
a pplication to the court under this section.
The complaint appears to be but one consecutive narrative of the grounds upon
which the equitable interference of the
The precourt is alleged to be necessary.
tense that there is a separate cause of action rests only upon the demand of the
complainant that, if he is entitled to the
equitable relief of an injunction, the court
shall adjudge to him such an amount for
the loss sustained by the defendants' acts
Undoubtedly
as shall be ascertained.
the claim for past damages sustained by
plaintiff in his property rights from the
defendants' acts could have been made the
subject of an action at law, but that
was not the cause of action which the
plaintiff elected to assert in his complaint,
and to bring to trial. What he attempthis action was to reed by instituting
strain the continuance of acts, which were
constantly injuring, and would, to all appearances, constantly in the future continue to injure, him in ways and in a manner which he described in his complaint.
That was a form of relief demandable and
cognizable only on the equity side of the
court. Hence, as upon the face of the
complaint the plaintiff alleged a cause of
action for equitable relief, if the defendants conceived that they were entitled to
a trial by jury of any issue of fact involved in the statements of the complaint,
they might have moved the court under
section 970, and then the question could
have been opportunely and properly met.
Appellants cite upon this point the decision in Colman v. Dixon, 50 N. Y. 572; but
that was made in 187-, and section 970
was a new provision, and was enacted in
1877.

But, whatever the effect of the omission
to take this course of procedure, we need
not determine it now, inasmuch as the
conclusion we have reached holds the
right CO a separate trial by jury, as to the
amount of past damages, in such an action, not to be within the purvievp oE the
constitutional guaranty. The action was
one purely for a court of equity, for thi
main relief sought was an injunctioi
against the defendants, restraining them
from maintaining and operating their elevated railroad.
To the assertion of this
ground forthe equitable interference of the
court the facts in the complaint were
marshaled, and to the necessity for granting that species of relief every allegation
of the complaint was framed and calculated to lead. There was but one cause
of action stated in this complaint, and
that was the claim for relief against the
continued trespass upon the complainant's properties. The demand for past
damages, included in the prayer for judgment, does not have the effect to set up
an independent cause of action. It is
nothing more than a demand that the
court, having adjudged the plaintiff entitled to the equitable relief prayed for, and
having acquired entire jurisdiction of the
action, will assess the damages which appear to have been sustained down to the
Trial.
It has always been a well-settled
and familiar rule that when a court of
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equity gains jurisdiction of a cause before
it Jor one purpose it may retain it generally. To do complete justice between the
parties, a court of equity will lurther retain tbe cause for the purpose of ascertaining and awarding the apparent damages, as sometliing which is incidental to
the main relief sought. While this is done
on the ground that the remedy for the
damage done is deemed to be incidental to
the relief of injunction, the principle is in
perfect harmony with the theory of the
Its
jurisdiction of a court of equity.
power is invoked, and it interferes to restrain a trespass which is continuous in
its nature, in order to prevent a multiplicity of suits; and, talving jurisdiction
of the cause for such a purpose, it may
retain it to the end, and close up all matters for legal dispute between the parties
by assessing the loss sustained from the
acts which it has restrained. The power
and practice of courts of equity were, as
it was forcibly remarlied by Judge Earl
in the case of Madison Avenue Baptist
Church, 73 N. Y. 82, 95, "when they have
once obtained jurisdiction of a case, to
administer all the relief which the nature
of the case and the facts demand, and to
bring such relief down to the close of the
litigation between the parties. " The fact
that a money judgment is ordered against
for the plaintiff's loss
the defendant
affords no peculiar ground for attacking
That is frequently
equity's jurisdiction.
the case in actions of an unquestioned
equitable nature. Quite recently. Judge
Finch, in Van Rensselaer v. Van Rensselaer, 113 N. Y. 207, 21 N. E. Rep. 75, observed, with respect to an objection to
the jurisdiction of a court of equity that
the final relief would be a personal judgment, that it would not in that manner
eqlose its jurisdiction of an action of an
"
once
uitable character. The jurisdiction
acquired," he said, "it retains to the end,
even though it may turn out that adequate relief is reached by a merely personal judgment. That is not an uncommon
" Instances are frequent
in
occurrence.
which a court of equity decrees the pay
ment of money as an incident of the grant
of equitable relief, and that fefiruredoes
not suffice to qualify the jurisdiction.
But I think we should consider the question to have been settled, upon the au
thority of several decisions of this court.
In the case of Williams v. Railroad Co.,
by
16 N. y. 97, the opinion was delivered
Judge Samuel Seldkn. That was a suit
in equity, brought to restrain the defendants from using the street with their railway, and to recover damages for past use.
The conclusion arrived at, as expressed in
the opinion, was that "it follows that the
their road,
defendants,
in constructing
* * • were guilty of an unwarrantable
intrusion and trespass upon plaintiff's
property, and that he is entitled to relief.
Although he had a remedy at law for the
trespass, yet, as the trespass was of a
continuous nature, he had a right to
come into a court of equity, and to invoke
its restraining power, to prevent a multiplicltv oi suits, and can, oi course, recover
his damages as incidental to this equitable relief. There may be doubt as to his
right to recover in this suit the damages
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upon the lots which have been sold, because as to those lots there was no occasion to ask any equitable relief, and to
permit the damages to be assessed in this
suit, in effect, deprives the defendants of
the right to have them assessed by a jury.
But, as this question has not been raised,
it is unnecessary to consider it. " There are
two things to be noted in that opinion. In
the first place, the damages already sustained were deemed within the power of
a court of equity to award as an incident
of its jurisdiction over the action. This
idea is, in fact, emphasized by the suggestion as to the lots wliioh had been sold, because it is clear that the court regarded
its right to award the damages as a matter connected with or dependent upon the
ground for granting any equitable relief ;
that is to say, as to the property to be
protected by the decree of the court
against the defendants' acts, the damages
caused to it could be assessed by the
court; but as to that portion withdrawn
by the sale it might be doubtful, because
not the subject of, or entitled to, the equitable relief. It is very obvious that the
court had in mind the question as to the
right of trial by jury. In the second place,
it may be noted that the opinion speaks
'1 his
of the assessment of the damages.
definition of an assessment of the damages seems to me to put the action of the
court in line with just what courts of
equity Iiave always done in cases over
which they have gained jurisdiction ; that
is to say, they proceed to inquire directly,
or by reference, or otherwise, as to the
damages sustained, and assess them accordingly. When, later, the same case,
entitled as Henderson et al., alter a new
trial, came up again, (78 N. Y. 423,) the
opinion of the court was delivered by
Judge Danfoejth, who again upheld the
plaintiff's right to invoke the equitable
power of the court, and held that he
could, "of course, recover his damages as
incidental to this equitable relief;" and he
stated it to be "an elementary principle"
that "when a court assumes jurisdiction
in order to prevent a multiplicity of suits
it will proceed to give full relief both for
tbe tortious act and the resulting dam-

ages."

The opinion was carefully writ-

ten, and based upon the authority of
many cases. Recently, again, in the case
of Shepard v. Railroad Co., 117 N. Y. 442,
23 N. E.Rep.30, it was said of these actions
that they were necessarily "on the equity
side of the court, as the main relief sought
was the injunction against the defendants," and that in them the complainante
could "recover the damages they have sustained as incidental to the granting of the
equitable relief." This view, as stated in
that opinion, was expressly based upon
Cases, and
the Williams and Henderson
upon the supposed equitable principles
governing such actions. The Shepard Case
somewhat conspicuously illustrates the
powers a court of equity may arrogate to
itself with the object of completely determining and quieting the questions before
it when it has once acquired jurisdiction
of the action. It follows, in that reby auspect, a rule long established
thority. It is true that in these cases the
right to demand a jury trial as to past

12

PEINCIPLES LIMITmG JUKISDICTION.

cIumaKes was not precisely or In terms
stated as the proposition advanced ; but
that, as it seems to me, would be a very
narrow evasion of thi^ effect of the opinions delivered. They did consider the nature of such actions, and deliberately declared the power of the court in equity, as
an incident of the main relief of injunction,
In Carto assess the damages sustained.
penter V. Osborn, 102 JSi. Y. 552, 7 N. E.
Eep. 82.3, the court, in an action to set
aside certain conveyances as fraudulent,
granted the equitable relief prayed for,
and. in addition, decreed the judgment a
lien upon theland for some unpaid installments of interest,
to the payment of
which the defendant had obligated himself
agreement.
Chief Judge
in a certain
KuGER delivered the opinion of this court
in affirmance of the judgment, and said:
"This principle has been applied in many
eases in awarding judgment for pecuniary
damages, even when the party had an
adequate remedy at law, it the damages
were connected with a transaction over
which the courts had jurisdiction for any
purpose; although for the purpose of collecting damages merely they would not
have had jurisdiction."'
In support of the
principle declared by him, the learned
judge cited Pom. Eq. Jur. § 181, and various cases.
I think some confusion of thonght concerning the constitutional guaranty of a
trial by jury may arise in a misapprehension as to its proper application.
That
Ijrovision relates to the trial of issues of
fact in civil and criminal i)roceedings in
the courts, as it was held by the chancellor in the case of Beekman v. Railroad, 3
Paige, 45. Where the trial of a civil proceeding presents for determination a question of fact the right of trial by jury is
proper, and can be invoked. But an action brought to restrain the commission
of trespasses
which are continuous in
their nature is necessarily in equity, and
the court interferes to prevent multiplicity of suits, and grants equitable relief by
way of an injunction. The question presented for determination in such an action
is one of law, whether, up(m the facts to
be established upon the tripl, the plaintiff
is entitled to such relief. Upon the proofs,
showing the nature of the trespasses, and
the consequent injury to the complainant's property, the court decides the question of plaintiff's right to an injunction.
It does not seem to me that it can be said
that any issue of fact as to damage remains.
That was necessarily decided in
the action, and all that remains is to fix
its amount; and I do not think the constitutional provision was aimed at such a
proceeding.
As defined by the chancellor
in the case above referred to, it seems difficult to rationally give it an application to
what is simply an assessment of the damages. I may extract, and may appositely
quote here, a remark of Judge Andrews
in his opinion in Cogswell v. Railroad
Co., 105 N. Y. 319, 11 N. E. Rep. 518:
"We think," he says, "it is a reasonable rule, and one in consonance
with
the authorities, that where a plaintiff brings an action for both legal and
equitable relief, in respect to the same
cause of action, the case presented is not

one of right triable by jury under the concase was one wherein the
plaintiff's complaint demanded judgment
for damages and an abatement of a nuisance, and also for an injunction against
its continuance. The learned judge's opinion is upon the question of whether such
an action was one for a nuisance, under
section 968 of the Code, which must be
tried by jury, unless waived or referred,
and he held that it differed from Hudson
V. Caryl, 44 N. Y. 553, which was a common-law action, in that equitable relief by
way of injunction was asked, and not
simply the relief obtainable by writ of
nuisance for damages and an abatement.
His remark upon the right to a jury trial
inequitable actions is not out of place,
however, here. To carry this discussion
backwards, and to a time anterior to decisions of tliis court, we find warrant in
the opinions then held by our own and
the English chancery courts for holding
that a trial by jury was not usual in cases
where equity had acquired jurisdiction,
and that the court would administer all
the relief which the facts warranted, including the assessment and awarding of

stitution." The

compensation for injury sustained.
In
Watson V. Hunter, 5 Johns. Ch. 169, the
bill was filed to enjoin the cutting of timber and to restrain the removal of that
which had already been cut. Chancellor
Kent confined the relief of injunction to
the timber standing, and refused it as to
the removal of the cut timber, on the
ground that it would be an application to
an "incidental remedy." He said that
"the practice of granting injunctions in
cases of waste is to prevent or stay the
future conimissiou of waste, and the
remedy for waste already committed is
merely incidental to the jurisdiction in the
other case, assumed to prevent multiplicity of suits, and to save the party the necessity of resorting to trover at law."'
The chancellor's exposition of the principle upon which equity acts in cases of
waste obviously is as applicable to cases
of trespass.
If the action at law in trover was deemed unnecessarj' for the personal property already converted in that
case, it seems unnecessary in such an action as this, in order to recover the loss
sustained from the trespass.
The chancellor in the Watson Case relied upon the
practice followed by the English chancellors. LordHAKDwiCKE,in Garth v. Cotton,
1 "Ves. Sr. 528, had held that the decree for
the waste already committed was an incidsnt to the injunction to stay waste.
Before that, in Jesus College v. Bloom, 3
Atk. 262, where the bill was filed for an account and satisfaction for waste in cutting ti-ees, and no injunction was prayed
for, Lord Hardwiokb saidthatthe bill was
improper, and that an action of trover
was the remedy. He asserted the rule,
however, that where the bill was for an
injunction to prevent waste, and for
waste already committed, the court, to
prevent a double suit, would award an
injunction to prevent future waste, and
decree an account and satisfaction for
what was past. He held that to prevent
multiplicity of suits the court will, on bills
for injunction, make a complete decree,
and give the injured party a satisfaction
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for wliat had been done, and not oblise
him to bring another action at law. In

the subsequent case of Smith v. Cooke, Id.
the same lord chancellor declared the
same doctrine, as did also Lord Thurlow
in Lee v. Alston, 1 Ves. Jr. 78. I quote a
remark of Lord Nottingham in Parker v.
Dee, 2Ch. Cas. 201, that -when a court of
chancery has once grained possession of
the cause, if it can determine the whole
matter, it will not be the handmaid of
other courts, "nor beget a suit to be ended
"
elsewhere.
In our former court of errors Chancellor
(then Judge) Kent held, in Armstrong v.
(lilchrist, 2 Johns. Cas. 424, 431, (decided in
1800,) that "the court of chancery, having
acquired cognizance of a suit, for the purpose of discovery or injunction, will, in
most cases of account, whenever it is in
full possession of the merits, and has snffi•cient materials before it, retain the suit in
order to do complete justice between the
parties and to prevent useless litigation
'"
That case was upon a bill
and expense.
for specific relief, and to restrain an action at law brought to i-euover the value
of certain bank-stock, and it set up certain equitable considerations as against
the justice of a recovery in the other acdecided
The chancellor below
tion.
against the whole relief sought by the bill,
and decreed intavorof thedefendants that
the complainants should pay them the
value of the stock, and ordered a reference
to state the account. This procedure the
court of errors upheld as being right, and
the duty of the chancellor to follow.
do
not consider the cases cited by the appellants to be at all controlling upon the
question. In Murray v. Hay, 1 Barb. Ch.
59, the bill was filed by two persons, who
were owners of different dwelling-houses
i5!sl.

I

in severalty, having no joint interest in
either of them, to restrain a nuisance
which was a common, but not a joint, injury to both complainants. The objection to the prayer for an account and
compensation for their respective damages
was upon the ground of multifariousness,
Another case, of Hudand so considered.
son v. Caryl, 44 N. Y. 553, was an action
to recover damages for the overflowing of
plaintiff's lands, and to c(jmpel the removal of the dam ; and the decision turned
upon the ancient right to a jury trial in
such an action of nuisance, which the
€ode had not affected. It was not an action in equity to restrain a nuisance,
which, according to Judge Andrews' opinion In the Cogswell Case, supra, would not
directed by
be an action for a nuisance
the Code to be tried by jury. But the
judge who delivered the opinion of the majority of the commission of appeals in
Hudson T. Caryl spoke obiter in his remarks upon the general right of trial by
jury, as his opinion indicates, for he says
" But, whatever maybe said
<page555:)
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or decided in regard to the trial of other
actions, in which two causes of action —
one exclusively of legal, and another exclusively of equitable, cognizance, arising
out of the same transaction — are united,
this action should, for an independent reason, have been tried by jury, and that is
that the action, when brought for the
double object of removing the nuisance

and recovering
the damages occasioned
by it, was always tried by jury ; " and he
proceeds to refer to Blackstone and to the
old Revised Statutes. As, therefore, "a
case is presented in which a trial by jury
has been heretofore
used, "the commissioner concluded it was error to refuse it.
It does not seem to me necessary to
pursue further the contiideration of authorities. The respondent's counsel has
cited others in this and the lower courts.
In a note to Armstrong v. Gilchrist,
supra, will be found reference to other
early cases in tuis state and in the United
States supremo court in support of the
"settled rule that when the court of chancery has gained jurisdiction of a cause lor
one purijose, it may retain it generally for
relief." Underlying the system
upon
which courts of eijuity have exercised their
power, as I understand it, is the principle
that when they have gained jurisdiction
of a cause by reason of the infirmity of
the courts of law to entertain it, or to
give full relief, they will retain their control of the cause generally, and settle up
the whole matter between the parties.
have discussed the question here at considerable length, in order that a rule, long
settled by careful judicial utterances, and
in itself reasonable and commendable as
promoting the public convenience in the
disposition of litigated cau-ses, might not,
at this day, be shaken by doubts. The
conclusion which I think we must reach is
that, in this complaint, thecause of action
is single, and constitutes a claim for
equitable relief, and there is not mixed up
with it a cause of action for legal relief.
The facts alleged as a basis for an appeal
to the court to exart its equitable power
may well have constituted a claim for
legal relief, and might have been set up in
an action at law; but that consideration
cannot affect nor change the equitable
nature of the action Itself. It was not
error, therefore, to deny the motion for a
trial by jury as to past damages, and the
court could competently proceed with the
trial of the cause in equity. The only
other point presented to us upon this appeal is that it was error to award damages for portions of the property which
were in the possession of tenants. As to
this question the case is controlled by the
decision of the Kernochan Case, 29 N. E.
Rep. 65, (at this term.) The judgment
should be affirmed, with costs. All concur, except EARL and PECKHAM,

I

dissenting.

JJ.,
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Paige, 277.)

Court of Chancery of New York.

Dec. 3, 1844.

This was an appeal from a decree of the
late assistant vice chancellor of the first cirThe bill was filed for the specific percuit.
formance of a contract under the following
circumstances : The defendant, Lucus Blmendorf, and Dutcher & Hogeboom, all supposing that there was a gore of land, containing about 183 acres, between lot No. 11 of
the subdivisions of great lot No. 49, in the
Hardenburgh patent, and the south line of
great lot No. 50, in the same patent, and that
Elmendorf was the owner thereof, an agreement was entered into between them, in the
following words: "I do by these presents,
agree to and with G. Dutcher and C. Hogeboom, to lease to them the gore lot, of about
183 acres, situate in the town of Prattsville,
Greene county, lying between lot No. 11 in
great lot No. 49, and the south line of great
lot No. oO, in the Hardenburgh patent; by
a durable lease to them, either jointly, or to
each a separate lease, which shall contain a
reservation on the whole lot of 32 bushels of
good, merchantable winter wheat, after three
years rent free; the lease or leases to contain the usual reservations and covenants of
my durable leases on my Stratsburgh tract, in
Schoharie county. They have my permission
immediately to move on to the same, provided they shall take and execute leases within
three years, rent free, from this date. March
Shortly afterwards, Dutcher and
1, 1839."
Hogeboom assigned all their interest in the
contract to G. B. Morss, the complainant, upon condition that they should have all the
bark upon the land at the market price, to be
peeled, and drawn and delivered bj"^ them to
Morss, and to be paid for by him in the manThe instruner in the assignment specified.
ment called an assignment then concluded in
these words: "If this memorandum is not
sutficiently strong to hold the bark, we are to
give the said Morss another one as soon as
requested." Soon afterwards, the complainant ascertained that it was doubtful whether
Elmendorf had title to any such land as was
referred to in the agreement; and neither he,
nor Dutcher and Hogeboom, ever went Into
possession of the supposed gore, under the
contract. In 1840, Elmendorf became satisfied that there was no such gore as the parties at the time of entering into the agreement, supposed existed; and he refused to
execute a lease to Morss, who demanded the
execution of the same to him, under such
agreement. The complainant thereupon filed
his bill in this cause, for a specific performance of the contract. The defendant, by his
answer, stated that there was no such gore
of land as, by the contract for a lease, was
supposed
to exist, and that there was no
land between lot No. 11, of the subdivision
of great lot No. 40 and the line of great lot
No. 50. The testimony of a surveyor, who

was well acquainted with the comers and
locations of the several lots, also showed
that there was no such gore; but that great
lot No. 50, and lot No. 11 of the subdivisions
of great lot No. 49, were bounded upon one
and the same line, and upon each other. The
cause was heard upon pleading and proofs,
decreed
and the assistant vice chancellor
that the complainant was entitled to relief
against the defendant, in this court. And he
further decreed that it be referred to a master to ascertain the location and boundaries
of what was designated as the gore lot, and
to make a map thereof if he should be able
to locate the same; and if he could not locate the same, or should find that the supposed gore was within the bounds of great lot
No. 50, or of some other lot than great lot
No. 49, then to ascertain whether the defendant, at the date of the contract, was the owner of lot No. 11 of the subdivision of great lot
No. 49, or of any and what part thereof, and
if so, whether he was still the owner, or
when he ceased to be such owner; and if the
defendant was such owner, the master was
directed to set off a strip of lot No. 11, on
the westerly side thereof, equal in contents
and value to the gore of 183 acres, as it was
at the date of the contract. And the defendant was directed to execute to the complaiiiant a pei-petual lease hereof, according to the
terms of the contract. It was fm-ther decreed, in case the master should find that the
defendant did not then own lot No. 11, or any
part thereof, and was not the owner thereof
at the date of the contract, that such master
proceed to assess the damages which should
be allowed and paid to the complainant by
the defendant, for the non-perfoi-mance of
the contract. Prom this decree the defendant appealed to the chancellor.
M. McDonald,

for respondent.

for appellant.

A.

J.

Parker,

WALWORTH, Ch. There is no principle upon which this decree or any part thereof can
be sustained. The 'question whether there
was in fact any gore, between lot No. 20 of
the subdivisions of great lot No. 49 and the

line of great lot No. 50, was distinctly put
in issue by the defendant's answer, and by
the replication filed to the same; so that
each pai-ty had a full opportunity
to take
testimony to that point. And the evidence
of Keirstead, the surveyor, and the map of
the location of the lots, produced by him,
show conclusively that no such gore ever
existed except in the Imaginations of the inhabitants of the neighborhood, and In that
of the defendant who resided at some considerable distance from the supposed premises intended to be leased. It, therefore, was
useless and improper to direct a reference,
and subject the parties to further expense,
when the complainant had not attempted to
controvert this fact, stated in the defendant's answer, by any testimony whatever in
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opposition to the positive evidence of Keirstead; who established the fact beyond all
doubt. Another surveyor who surveyed the
supposed gore for the complainant, and who
was examined by him as a witness, does not
pretend to dispute the fact sworn to by
lieirstead, that the supposed gore is in fact
within the bounds of great lot No. 50, as
actually run out and located upon the land
by Tappan and Cockburn; the commissioners
who made the partition of the patent more
than -fifty years since. It must, therefore,
be considered as settled, for all the purposes of this suit, that all the parties to the
contract of the first of March, 1839, were
under a mistake in supposing that there was
any such gore as is described in that contract. It is true the letters of the defendant, written
soon after the contract was
made, and when he supposed great lots No.
20 and No. 49 cornered together, state that
there was a gore. But the answer and the
evidence show that the defendant was then
laboring under a mistake. And as the lease,
if executed in conformity with that contract,
and purporting to convey land which has In
fact no existence, would have been a mere
nullity, there was nothing of which a specific
performance could be decreed. I am also satisfied, from the evidence, that the complainant must have been aware of the fact that
there was no such gore of land, at the time
of filing this bill.
The assistant vice chancellor has indeed
attempted to make a new contract for the
parties, and to decree a specific performance
thereof, provided the defendant owns any
land in lot No. 11. That, however, is land
which neither of the parties supposed was
to be included in the lease. For by the
terms of the contract the whole of great lot
No. 50, and the whole of lot No. 11 of the
subdivisions of great lot No. 49, are necessarily excluded from the operation of such
contract. See Jackson v. Woodruff, 1 Cow.
276.
Where the vendor has contracted to
convey a tract of land the title to a part of
which fails, the vendee may claim a specific
performance of the contract as to the residue of the land, with a compensation in
damages in relation to the part as to which
the vendor is unable to give a good title. At
least /urts of equity have in some instances
upon that principle. But I am not
acte
awaio of any case in which the vendor has
been decreed to convey an entirely different piece of land from that which the parties had in contemplation at the time of
making their contract, and which is not in
fact embraced in such contract. Here It is
perfectly evident that neither party, at the
time of making this contract, expected that
Elmendorf was to lease to Butcher and Hogeboom any part of lot No. 11. That part of
the decree which directs the master to set
off to the complainant 183 acres of lot No.
pro11, to be leased to him by Elmendorf,
vided it shall be found by the master that
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the defendant is the owner of lot No. 11,
is therefore clearly erroneous.
Nor do
think this is a proper case for
the court to decree a compensation in damages to the complainant; even if this court
has jurisdiction to entertain a suit for damages merely, where the defendant never had
the title to land which he has positively
agreed to convey, or where he has parted
with his title before the commencement of
the suit, and that fact is known to the complainant at the time of filing of his bill.
Here the evidence shows that the parties
were acting under a mutual mistake, as to
the actual existence of the gore between lots
No. 20 and 50, at the time the contract was
made.
If the contract has any legal force
or effect whatever, which is at least doubtful, there is no reason why Butcher and
Hogeboom, or the complainant who claims
the benefit of the contract under them,
should not be left to their action at law
to recover damages for the non-performance
of the contract, if any damages have in fact
been sustained. Nothing had been done by
them, or either of them, under the contract,
and nothing had been paid. Nor was there
any mutuality in it. For the defendant could
not have sustained any suit or action, against
Dutcher and Hogeboom, If they had refused
to take a lease of the supposed gore of land;
which, in fact, had no existence. The most
that can be said in this case is, that Dutcher
and Hogeboom have lost the speculation
which they supposed they were making when
they entered into the contract of March,
1839. The means of ascertaining whether
the supposed gore had any existence was
equally accessible to both parties, as the
lines of the lots were run out and marked
upon the land. And the defendant being
mLsled by the reports In the neighborhood of
the existence of a gore, when there was no
such gore, no fault Is attributable to him.
In such a case, the proper course is to leave
the parties to their legal remedies, if they
have any.
It is also perfectly evident in this case,
that the complainant, at the time he filed
his bill, was aware that the supposed gore
had no actual existence, and that no specific
performance of the agreement could be obtained in this court. And, in a case of that
kind, Chancellor Kent correctly decided that
this court ought not to entertain the suit
merely for the assessment of damages.
Hatch V. Cobb, 4 Johns. Ch. 559. Kempshall V. Stone, 5 Johns. Ch. 193. But where
the defendant deprives himself of the power
to perform the contract specifically, during
the pendency of a suit to compel such performance, this court may very properly retain the suit, and award to the complainant
a compensation In damages; to prevent a
multiplicity of suits. And I am not prepared
to say that such a decree might not be
proper, where the defendant had deprived
himself of the power to perform the con-
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tract prior to the filing of the bill, but withor
even where he never had the power to perform, if the complainant had filed his bill
in good faith, supposing at the time he iniStituted his suit here that a specific performance of the contract could be obtained under
the decree of this court. But this court does
not entertain jurisdiction where the sole object of the bill is to obtain a compensation in
■damages for the breach of a contract, except where the contract is of equitable cognizance merely. Nor can the complainant entitle himself to the Interference of this court,
to give him a compensation in damages for
the non-performance of a contract, by neglecting to state, in his bill, that the defendant is unable to perform the contract specifi•cally; where that fact is known to him at
the time of filing his bill in this court. For
if the facts which were then known to him
had been fully stated in his bill, the defendant might have demurred, upon the
.ground that the complainant's remedy, if any
Jie had, was at law and not in equity. Or

out the knowledge of the complainant;

might have raised that objection in his
answer. In this case, therefore, the complainant's bill cannot be retained, for the
purpose of obtaining a compensation in damages merely, when he knew that he could
expect nothing more than such a compensation in damages at the time of filing his bill.
And the complainant having made a case, by
his bill, apparently entitling him to a specific
performance, he cannot now insist that the
defendant has waived the objection, that the
remedy of the complainant was at law; because he did not demur to the bill, or state
that objection in his answer.
The decree appealed from is erroneous, and
must be reversed. And the complainant's
bill must be dismissed, with costs in the
court below; but without prejudice to the
complainant's remedy at law, upon the contract, if he has any such remedy there. The
defendant having died since this cause was
submitted upon the appeal, the decree to be
entered upon this decision must be entered
nunc pro tunc, as of the time of such submission.
he
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of the court.
This case is free from the ohjeclions usually made to a recovery upon municipal bonds.
It is beyond doubt that the bonds were
issued by the authority of an act of the legislature of the State of Wisconsin, and in the
It is not
manner prescribed by the statute.
denied that the railroad, in aid of the construction of which they were issued, has
been built, and was put in operation.
Upon a class of the defences interposed in
the answer and in the argument it is not
The theories
necessary to spend much time.
They
upon which they proceei! aie vicious.
are based upon the idea that a refusal to pay
it
because
an honest debt is justifiable
would distress the debtor to pay it. A voluntary refusal to pay an hcmest debt is
a high offence in a commercial community and is just cause of war between nations. So far as the defence rests upon these
principles we And no difliculty in overruling it.
There is, however, a grave question of the
power of the court to grant the relief asked
for.
We are of the opinion that this court has
not the power to direct a tax to be levied
This
for the payment of these judgments.
power to impose burdens and raise money is
the highest attribute of sovereignty, and is
exercised, fiist, to raise money for public
purposes only; and, second, by the power of
It is a power
legislative authority only.
tiiat has not been extended to the judiciary.
Especially is it beyond the power of the Federal judiciary to assume the place of a State
in tlie exercise of this authority at once so
The question is
delicate and so important.
not entirely new in this court.
In the case of Supercisors v. Rogers,* an
order was made by this court appointing the
marshal a commissioner, with power to levy
of the
a tax upon the taxable property
county, to pay the principal and interest of
certain bonds issued by the county, the payment of which had been refused. That case
was like the present, except that it occurred
in tlie State of Iowa, and the proceeding was
taken by the express authority of a statute
of that State. The court say: "The next
question is as to the appointment of the
marshal as a commissioner to levy the tax
This dein satisfaction of the judgment.
pends upon a provision of the code of the
State of Iowa. This proceeding is found in
a chapter regulating proceedings in the writ
of mandamus, and the power is given to the
court to appoint a person to discharge the
duty enjoined by the peremptory writ which
the defendant had refused to perform, and
for which refusal he was liable to an at*7 Wallace,

175.
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taehment, and is express and unqualified.
The duty of levying the tax upon the taxable property of the county to pay the principal and interest of these bonds was specially
enjoined npon the board of supervisors by
the act of the legislature- tliat authorized
their issue, and the appointment of the marshal as a commissioner in pursuance of the
above section is to provide for the performance of this duty where tlie board has disobeyed or evaded the law of the State and
the peremptory mandate of the court."
The State of Wisconsin, of which the city
of Watertown is a municipal corporation, has
The case of Supervisors
passed no such act.
V. Rogers is, therefore, of no authority in
the case before us. The appropriate remedy
of the plaintiff was and is a writ of manThis may be repeated as often as
damus.f
the occasion requires. It is a judicial writ,
a part of a recognized course of legal proIn the present case it has been
ceedings.
thus far unavailing, and the prospect of its
future success is, perhaps, not flattering.
However this may be, we are aware of no
authority in this court to appoint its own
officer to execute the duty thus neglected by
the city in a case like the present.
In WeMi V. St. &eneBieve* at a Circuit Court
for the district of Missouri, a tax was ordered
to be levied by the marshal under similar
We are not able to recognize
circumstances.
No counsel apthe authority of the case.
peared for the city (Mr. Reynolds as amicus
curicB only) ; no authorities are cited which
sustain the position taken by the court;
the power of the court to make the order is
disposed of in a single paragraph, and the
execution of the order suspended for three
months to give the corporation an opportunity to select officers and itself to levy and
collect the tax, with the reservation of a
longer suspension if it should appear advisable. The judge, in delivering the opinion
of the court, states that the case is without
precedent, and cites in support of its decision no other cases than that of Riggs v.
Johnson County,** and Lansing v. Treasurer.X The first case cited does not touch
The question in that
the present point.
case was whether a mandamus having been
issued by a United States court in the regular course of proceedings, its operation could
be stayed by an injunction from the State
court, and it was held that it could not be.
It is jirobable that the case of Supercisors y.
Rogers^ was the one intended to be cited.
This case has already been considered.
. The case of Lansing v. Treasurer
(also
It
cited), arose within the State of Iowa.
fell within the case of Supervisors v. Rogers,
tRiggs
»10 Am.
373.

1). Johnson County,

Law Reg. (N. S.)

**6 Wallace, 166.
t9 Am. Law Reg. (N. S.)
§7 Wallace,

175.

6 Wallace,

193.

.512, Fed. Cas. No. 1',-

415, Fed. Cas. No. 16,538.
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and was rightly decided because authorized is presented in a specific form. It is of a
by the express statute of the State of Iowa. statutory character.
The remedies for the collection of a debt
It offered no precedent for the decision of a
case arising in a State where such a statute are essential parts of the contract of indebtedness, and those in existence at the time
does not exist.
preThese are the only authorities upon the it is incurred must be substantially
Thus a statute propower of this court to direct the levy of a tax served to the creditor.
under the circumstances existing in this case hibiting the exercise of its taxing power by
the city to raise money for the payment of
to which our attention has been called.
The plaintiff insists that the court may these bonds would be void.* But it is
accomplish the same result under a differ- otherwise of statutes which are in existence
Of
ent name, that it has jurisdiction of the per- at the time the debt is contracted.
sons and of the property, and may subject these the creditor must take notice, and if
the property of the citizens to the payment all the remedies are preserved to him which
of the plainti ff's debt without the in tervention were in existence when his debt was conof State taxing officers, and without regard tracted he has no cause of complaint.f
His theory is that the court
By section nine of the defendant's charter
to tax laws.
should make a decree subjecting the indi- it is enacted as follows: "Nor shall any
vidual property of the citizens of Watertown real or personal property of any inhabitant
to the payment of the plaintiff's judgment; of said city, or any individualorcorporation,
direct the marshal to make a list thereof be levied upon or sold by virtue of any exefrom the assessment rolls or from such other cution issued to satisfy or collect any debt,
sources of information as be may obtain; re- obligation, or contract of said city."
If the power of taxation is conceded not
port the same to the court, where any objections should be heard; that the amount of to be applicable, and the power of the court
the debt should be apportioned upon the sev- is invoked to collect the money as upon an
eral pieces of property owned by individual execution to satisfy a contract or obligation
citizens; that the marshal should be directed of the city, this section is directly applicable
The process or
to collect such apportioned amount from and forbids the proceeding.
such persons, or in default thereof to sell order asked for is in the nature of an executhe property.
tion ; the property proposed to be sold is that
As a part of this theory, the plaintiff of an inhabitant of the city; the purpose to
argues that the court has authority to direct which it is to be applied is the satisfaction
the amount of the judgment to be wholly I of a debt of the city.
The proposed remedy
made from the property belonging to any in- is in direct violation of a statute in existence
habitant of the city, leaving the citizens to when the debt was incurred, and madeknown
settle the equities between themselves.
to the creditor with the same solemnity as
This theory has many difficulties to en- the statute which gave power to contract
In seeking to obtain for the plain- the debt. All laws in existence when the
counter.
tiff his just rights we must be careful not to contract is made are necessarily referred to
invade the rights of others. If an inhab- in it and form a part of the measure of the
itant of the city of Watertown should own obligation of the one party, and of the right
a block of buildings of the value of $20,- acquired by the
other.J
000, upon no principle
of law could the
But independently of this statute, upon
whole of tlie plaintiff's
debt be collected the general principles of law and of equity
from that property.
Upon the assumption i' jurisprudence, we are of opinion that we canthat individual property Is liable for the pay- not grant the relief asked for. The plaintiff
ment of the corporate debts of the munici- Invokes the aid of the principle that all legal
pality, it is only so liable for its proportion
remedies having failed, the court of chancery
ate amount.
The inhabitants are not joint must give him a remedy; that there is a
and several debtors with the corporation, nor wrong which cannot be righted elsewhere,
does their property stand in that relation to and hence the right must be sustained in
the corporation or to the creditor.
This is chancery. The difficulty arises from too
not the theory of law. even in regard to tax- broad an application of a general principle.
ation.
The block of buildings we have sup- The great advantage possessed by the court
posed is liable to taxation only upon its
of chancery is not so much in its enlarged
value in proportion to the value of the entire jurisdiction as in the extent and adaptabilproperty, to be ascertained by assessment, ity of its remedial powers.
Generally its
and when the proportion is ascertained and jurisdiction is as well defined and limited as
paid, it is no longer or further liable.
It is that of a court of law. It cannot exercise
is discharged. The residue of the tax is to jurisdiction when there is an
adequate and
be obtained from other sources.
There may complete remedy at law. It cannot assume
be repeated taxes and assessments to make
control over that large class of obli<;ations
up delinquencies, but tlie principle and the called imperfect obligations,
resting upon
general rule of law are as we have stated.
•Van Hoffman v. City of Quincy, 4 Wallace, 535.
In relation to the corporation before us,
tCooley, Constitutional Limitations, 835, 337.
this objection to the liability of individual
tCooley, Constitutional Limitations, SS3.
property for the payment of a corporate debt
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of the town, naming it; the individual inhab«
itants,
is said, may and do appear and defend the suit, and hence it
held that the
individual inhabitants have their day in
court, are each bound by the judgment, and
that
may be collected from the property of
any one of them.*
This is local law peculiar to New England.
It is not the law of
this country generally, or of England.
It
has never been held to be the law in New
York, in New Jersey, in Pennsylvania, nor,
as stated by Mr. Cooley, in any of the Western States.'!
So far as
rests upon the rule
that these municipalities have no common
fund, and that no other mode exists by
which demands against them can be enforced,
he says that it cannot be considered as applicable to those States where prpvision is
to satisfy
made for compulsory taxation
judgments against a town or city.g
The general principle of law to which we
have adverted is not disturbed by these
references. It
applicable to the case before us. Whether, in fact, the individual
has a defence to the debt, or by way of exemption, or is without defence, is not imTo assume that he has none, and
portant.
therefore, that he is entitled to no day in
court, is to assume against him the very
point he may wish to contest.
Again, in the case of Emerie v. Qilman,
is said: "The inhabitants of
before cited,
county are constantly changing; those who
contributed to the debt maybe non-residents
upon the recovery of the judgment or the
Those who opposed
levy of the execution.
the creation of the liability may be subjected to its payment, while those, by whose
fault the burden has been imposed, may be
.
.
entirely relieved of responsibility.
To enforce this right a^jainst the inhabitants
of
county would lead to such a multiplicity
of suits as to render the right valueless."
We do not perceive, if the doctrine concorrect, why the money might
tended for
not be entirely made from property owned by
the creditor himself, if be should happen to
own property within the limits of the corporation, of sudicient value for that purpose.

The difficulty and the embarrassment arisor contribution
among those bound to make the payment we
serious objection.
Condo not regard as
tribution and apportionment are recognized
be asheads of equity jurisdiction, and
sumed that process could issue directly
against the citizens to collect the debt of the
court of equity could make the apporcity,
tionment more conveniently than could
court of law.f

a

a

it

if

a

ing from an apportionment

•See the cases coUected in Cooley's Constltn
tional Limitations, 240-315.
Russell V. Men of Devon, Term R. 667.
See Emerio v. Qilman, 10 California, 408, wberi
all the cases are collected.
JCooley's Constitutional Limitations, 246.
470 apd onStory's Equity Jurisprudence,
wards.
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tl K^uity Jurisprudence, 61.
JHeai-d v. Stanford, Cases Tempore Talbot, 174.
00.
*1 Story's Equity Jurisprudence,
*» We.stervelt v. Gregg, 13 New York, 309.
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Bonscience and moral duty only, unconnected
■with legal obligations.
Judge Story says.f
"There are cases of fraud, of accident, and
of trust which neither courts of law nor of
equity presume to relieve or to mitigate," of
which he cites many instances.
Lord Talbot says:J "There are cases, indeed, in which
a court of equity gives remedy where the
law gives none, but where a particular
remedy is given by law, and that remely
bounded and ciicumscribed
by particular
rules, 'it would be very improper for this
court to take it up where the law leaves it,
and extend it further than the law allows."
Generally its jurisdiction depends upon
legal obligations, and its decrees can only enforce remedies to the extent and in the mode
With the subjects of
by law established.
fraud, trust, or accident, when properly before it, it can deal more completely than can
These subjects, however,
a court of law.
may arise in courts of law, and there be well
disposed of.*
A court of equity cannot, by avowing that
there is a right but no remedy known to the
law, create a remedy in violation of law, or
even without the authority of law.
It acts
not only, but
upon established principles
Thus, asestablished channels.
through
sume that the plaintiff is entitled to the payment of his judgment, and that the defendant neglects its duly in refusing to raise the
amount by taxation, it does not follow that
this court may order the amount to be made
from the private estate of one of its citizens.
This summary proceeding would involve a
He has
violation of the rights of the latter.
He has had no
never been heard in court.
to establish a defence to the
opportunity
debt itself, or if the judgment is valid, to
show that his property is not liable to its
payment. It is well settled that legislative
exemptions from taxation are valid, that
such exemptions may be perpetual in their
duration, and that they are in some cases beThe proceedyond legislative interference.
ing supposed would violate that fundamental principle contained in chapter twenty-ninth of Magna Charta, and embodied in
of the United States, that
the Constitution
no man shall be deprived of his property
without due process of law — that is, he must
be served with notice of the proceeding, and
have a day in court to make his defence.**
"Due process of law (it is said) undoubtedly means in the due course of legal proceedings, according to those rules and forms
which have been established for the protecIn the New Engtion of private lights
judgment obis held that
land States
town may be levied upon
tained against
and made out of the property of any inhabitant of the town. The suit in those ^tate3
brought In form against the inhabitants
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We apprehend, also, that there is some
proposition,
confusion in the plaintifE's
upon which the present jurisdiction is
claimed. It is conceded, and the authorities are too abundant to admit a question,
that there is no chancery jurisdiction where
there is an adequate remedy at law. The
writ ofjnandamus is, no doubt, the regular
remedy in a case like the present, and ordinarily it is adequate and its results are
The plaintiff alleges, however,
satisfactory.
in the present case, tliat he has issued such
a writ on three different occasions; that,
by means of the aid afforded by the legislature and by the devices and contrivances set
forth in the bill, the writs have been fruitless; that, in fact, they afford Iiim no remedy.
The remedy is in law and in theory adequate and perfect. The difficulty is in its
The want of a remedy and
execution only.
the inability to obtain the fruits of a remedy
are quite distinct, and yet they are confounded in the present proceeding. To illustrate: the writ of habere facias possessionem is the established remedy to obtain
the fruits of a judgment for the plaintiff in
ejectment. It is a full, adequate, and complete remedy. Not many years since there
existed in Central New York combinations of

settlers and tenants disguised as Indians,
and calling themselves such, who resisted
the execution of this process in their counties,
and so effectually that for some years no
landlord could gain possession of his land.
There was a perfect remedy at law, but
through fraud, violence, or crime its execution was prevented. It will hardly be argued
that this state of things gave authority to inaid of a court of
voke the extraordinary
of tlie legal
The enforcement
chancery.
remedies was temporarily
suspended by
means of illegal violence, but the remedies
remained as before. It was the case of a
miniature revolution.
The courts of law
lost no power, the court of chancery gained
none. The present case stands upon the
same principle.
The legal remedy is adequate and complete, and time and the law
must perfect its execution.
Entertaining the opinion that the plaintiff
has been unreasonably obstructed in the pursuit of his legal remedies, we should be quite
willing to give him the aid requested if the
We cannot, however, find
j law permitted it.
authority for so doing, and we acquiesce in
; the conclusion of the court below that the
bill must be dismissed.
|
I

Judgment AFriEiiED.

