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§ 13. Contract principles apply.-The law of bailments is
a branch of the law of commercial contracts. Accordingly,
all the requisites of contracts, such as competent parties,
mutual assent, consideration, etc., apply to all classes of bail
ments.
As any bailee may, and the great carrying corporations.
such as railways, steamship lines, express and forwarding
companies, constantly do, act by agent, the principles of
agency are always applicable. Without detailed notice, there
fore, of the rules of contracts and agency, it will be under
stood that they apply to every class of bailments. Further
more, .partnerships or corporations, as bailors or bailees, are
subject to the same rules of law that apply to them in other

contract relations.

7

§§ 14-16 OF BAILMENTS IN GENERAL.

§§ 14-16

OF BAILMENTS IN GENERAL.

§14. Principles applicable to all bailments.—It will avoid

needless repetition to discuss in the present chapter those

principles which are applicable to bailments generally, leaving

for consideration in later chapters those legal‘ results pe-

culiar to the several classes of bailments.

§15. Gare.—A matter of prime importance in bailments

is the care of the bailed goods to be exercised by the bailee.

§ 14. Principles applicable to all bailments.-It will avoid
needless repetition to discuss in the present chapter those
principles which are applicable to bailments genera:µy, leaving
for consideration in later chapters those legal, results pe
culiar to the several classes of bailments.

This does not admit of precise deﬁnition. Whether due care

has been exercised in a given case is ordinarily a question of

fact to be determined by the common sense of a jury in view

of all the circumstances surrounding the case.

Manifestly, the care to be exacted should vary with the

nature and value of the thing bailed, the use to which it is to

be put, the hazard of the bailment, and many other circum-

stances. Great stress is laid by the law on the beneﬁt to be

derived from the bailment. The greatest diligence is, in gen-

eral, demanded of the bailee if he receives the sole beneﬁt of

the bailment; less diligence is required if the bailment is mu-

tually beneﬁcial to bailor and bailee; while comparatively

slight diligence sufﬁces if the bailor alone proﬁts by the bail-
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ment. .

§ 16. ——Three degrees of diligence.—In the eﬁort to reach

some degree of certainty in this necessarily uncertain question,

the courts, from Lord Holt’s time down, have recognized

three degrees of care, which have been variously deﬁned. Un-

fortunately, they have also recognized three degrees of negli-

gence, and by implication, at least, have held that there might

be negligence with no resulting legal liability.

The three degrees of diligence are slight, ordinary and

great. To these correspond gross, ordinary and slight negli-

§ 15. Ca.re.-A matter of prime importance in bailments
is the care of the bailed goods to be exercised by the bailee.
This does not admit of precise definition. Whether due care
has been exercised in a given case is ordinarily a question of
fact to be determined by the common sense of a jury in view
of all the circumstances surrounding the case.
Manifestly, the care to be exacted should vary with the
nature and value of the thing bailed, the use to which it is to
be put, the hazard of the bailment, and many other circum
stances. Great stress is laid by the law on the benefit to be
derived from the bailment. The greatest diligence is, in gen
eral, demanded of the bailee if he receives the sole benefit of
the bailment ; less diligence is required if the bailment is mu
tually beneficial to bailor and bailee ; while comparatively
slight diligence suffices if the bailor alone profits by the bail
ment.

W»! ..,.n~.> -

-...

§15. [—] Doorman v. Jenkins,

2 Ad. & El. 256, 29 E. C. L. 80;

[—~] Gray v. Merriam, 148 Ill. 179,

35 N. E. R. 810, 39 Am. st. R. 172;

[—] Preston v. Prather, 137 U. S.

604; State v. Meagher, 44 Mo. 356,

100 Am. D. 298.

§16. [—] Steamboat New

World v. King‘, 16 How. (U. S.)

469; [—] Railway v. Lockwood, 17

Wall. (U. S.) 357; [—] Foster v.

§ 16.
Three degrees of diligence.-In the effort to reach
some degree of certainty in this necessarily uncertain question,
the courts, from Lord Holt 's time down, have recognized
three degrees of care, which have been variously defined. Un
fortunately, they have also recognized three degrees of negli
gence, and by implication, at least, have held that there might
be negligence with no resulting legal liability.
The three degrees of diligence are slight, ordinary and
great. To these correspond gross, ordinary and slight negli--

Essex Bank, 17 Mass. 479; 9 Am. D.

168; [—] Gray v. Merriam, 148 Ill.

179; 39 Am. St. R. 172; [—] Wil-

son v. Brett, 11 Mees. and W. 113;

[—] Preston v. Prather, 137 U.

S. 604; First National Bank v.

Graham, 79 Pa. St. 106, 21 Am.

R. 49; Woodruﬁ v. Painter, 150

Pa. St. 91, 24 Atl. R. 621,‘3O Am.

St. R. 786.
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Doorman v. Jenkins,
Ad. & El. 256, 29 E. C. L. 80;
[-] Gray v. Merriam, 148 Ill. 179,
3:> N. E. R. 810, 39 Am St. R. 172;
[ -] Preston v. Prather, 137 U. S.
604; State v. Meagher, 44 Mo. 356,
100 Am. D. 298.
§ 16.
[-]
Steamboat
New
World v. King, 16 Row. ( U. S.)
469; [-] Railway v . Lockwood, 17
Wall. (U. S.) 357; [-] Foster v.

Essex Bank, 17 Mass. 4 79; 9 Am. D.
[-] Gray v. Merriam, 148 Ill.
179; 39 Am St. R. 172; [-]
Wil
son v. Brett, 11 Mees. and W. 113;
[-] Preston v. Prather, 137 U.
S. 604; First National Bank v.
Graham, 79 Pa. St. 106, 21 Am.
R. 49; Woodruff v. Painter, 150
Pa. St. 91, 24 Atl. R. 621, '30 Am.
St. R. 786.
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. LEGAL RESULTS OF TllE RELA'l'ION.

-LEGAL RESULTS OF THE RELATION. §17

§ 17

gence, each degree of negligence being regarded as the want of

the corresponding degree of care.

From the many deﬁnitions attempted, it is perhaps enough

to say that-

: Ordinary diligence is such as an ordinarily prudent man is

wont to exercise in the conduct of his own aﬁairs of like

kind. Less than this is slight diligence, more is great diligence.

It will be seen that this adds little to the deﬁniteness of

the subject, and some courts have expressed dissatisfaction

with the distinctions, preferring to determine in each case

whether, in view of all the circumstances, the requisite care

has been exercised. Courts recognizing the three degrees

hold that-

In bailments for the sole beneﬁt of the bailor slight care

is all that is required of the bailee, and he is liable only for

gross negligence.

In bailments for the sole beneﬁt of the bailee great care

is required, and the bailee is responsible for slight negligence.

In mutual beneﬁt bailments ordinary care is required, and

the bailee must answer for ordinary neglect.
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In a later chapter it will appear that the innkeeper and

common carrier are subject to special rules.

§17. ——The burden of proof in showing negligence, at

the outset, rests upon the plaintiff. Some authorities say that

while the weight of evidence may shift, the burden of proof

never shifts, but remains throughout with the plaintiff. Others

say that the burden shifts. The plaintiff certainly must es-

tablish negligence by a preponderance of evidence.

According to most cases, the plaintiff makes out a prima

facie case by showing loss or injury. The defendant must

then explain the loss or else show affirmatively that he exer-

gence, each degree of negligence being regarded as the want of
the corresponding degree of care.
From the many definitions attempted, it is perhaps enough
to say that-

Ordinary diligence is such as an ordinarily prudent man is
wont to exercise in the conduct of his own affairs of like
kind. Less than this is slight diligence, more is great diligence.
It will be seen that this adds little to the definiteness of
the subj ect, and some courts have expressed dissatisfaction
with the distinctions, preferring to determine in each case
whether, in view of all the circumstances, the requisite care
has been exercised. Courts recognizing the three degrees
hold thatIn bailments for the sole benefit of the bailor slight care
is all that is required of the bailee, and he is liable only for
gross negligence.
In bailments for the sole benefit of the bailee great care
is required, and the bailee is responsible for slight negligence.
In mutual benefit bailments ordinary care is required, and
the bailee must answer for ordinary neglect.
In a later chapter it will appear that the innkeeper and
common carrier are subj ect to special rules.

•

cised due care.

§17. Compare [—] Claﬂin v.

Meyer, 75 N. Y. 260, 31 Am. R.

467, and Higman v. Camody, 112

Ala. 267, 20 So. R. 480, 57 Am. St.

R. 33. See also Boies v. Hartford,

ctc., R. R., 37 Conn. 272; 9 Am.

E. 347; Cumins v. Woods, 44 Ill.

416, 92 Am. D. 189; Mills v. Gil-

breth, 47 Me. 320; 74 Am. D. 487;

[—] Schmidt v. Blood, 9 Wend.

(N. Y.) 268, 24 Am. D. 143; Hilde-

brand v. Carroll, 106 Wis. 324, 82

N. W. R. 145, 80 Am. St. R. 29;

§ 17. --The burden of proof in showing negligence, at
the outset, rests upon the plaintiff. Some authorities say that
while the weight of evidence may shift, the burden of proof
never shifts, but remains throughout with the plaintiff. Others
say that the burden shifts. The plaintiff certainly must es
tablish negligence by a preponderance of evidence.
According to most cases, the plaintiff makes out a prima
facie case by showing loss or injury. The defendant must
then explain the loss or else show affirmatively that he exer
cised due care.

Hislop v. Ordner, 28 Tex. Civ. App.

540, 67 S. W. R. 337; Willett v.

Rich, 142 Mass. 356, 7 N. E. R. 776,

56 Am. R. 684.

§ 17. Compare [-] Claflin v.
Meyer, 75 N. Y. 260, 31 Am . R .
467, and Higman v. Camody, 112
Ala. 267, 20 So. R. 480, 57 Am. St.
R. 33. See also Boies v . Hartford,
etc., R. R., 37 Conn. 272 ; 9 Am.
R. 347 ; Cumins v. Woods, 44 Ill.
416, 92 Am. D. 189 ; Mills v. Gil·
bretb, 47 Me. 320 ; 74 Am. D. 487 ;

[-] Schmidt v. Blood, 9 Wend.
(N. Y. ) 268, 24 Am. D. 143 ; Hilde·
brand v. Carroll, 106 Wis. 324, 82
K. W. R. 145, 80 Am. St. R. 29;
Hislop v. Ordner, 28 Tex. Civ. App.
540, 67 S. W. R. 337 ; Willett v.
Rich, 142 Mass. 356, 7 N. E. R . 776,
56 Am. R. 684.
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§§ 15-21 OF BAILMENTS IN GENERAL.

§18. Considera.ti0n.—Like every contractual relation the

bailment must be upon consideration. In gratuitous bailments

this consists, not in any beneﬁt to the promisor, but in detri-

ment to the promisee. In the bailment for the sole beneﬁt of

the bailor, this detriment arises from the fact that the bailee,

by undertaking the service, prevents the bailor from securing

another to perform it, while in a bailment for the beneﬁt of

the bailee it is the bailee who is prevented from securing the

beneﬁt at the hands of another. It follows, then, that until

the bailee, in the ﬁrst case, has entered upon the undertaking",

or in the second, until the bailor has loaned the chattel, there

is no consideration. Hence there can be no liability for non-

feasance but only for misfeasance, in gratuitous bailments.

§19. Expenses.—In the absence of a special contract, or-

dinary expenses for caring for the chattel are to be borne by

the bailee, extraordinary expenses by the bailor, unless they

arise from default on the part of the bailee, when the latter

will be liable for the consequences of his own fault. It fol-

§§ 18-21
§ 18.

OF BAILMEN'llS IN GENERAL.

Consideration. -Like every contractual relation the

bailment must be upon consideration. In gratuitous bailments
this consists, not in any benefit to the promisor, but in detri
ment to the promisee. In the bailment for the sole benefit of
the bailor, this detriment arises from the fact that the bailee,
by undertaking the service, prevents the bailor from securing
another to perform it, while in a bailment for the benefit of
the bailee it is the bailee who is prevented from securing the
benefit at the hands of another. It follows, then, that until
the bailee, in the first case, has entered upon the undertaking,
or in the second, until the bailor has loaned the chattel, there
is no consideration. Hence there can be no liability for non
feasance but only for misfeasance, in gratuitous bailments.

lows that, for extraordinary expenses necessary for proper

preservation of the bailed chattel, the bailee may bind the
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bailor by a contract with third persons.

§20. Defect in bailed chattel.-—The bailor owes the bailee

the duty to inform him of defects in the bailed article which

are, or reasonably should be, known to the bailor, and which

are likely to be the source of danger to the bailee. For any

injury suﬁered by the bailee in consequence of his failure so

to do, the bailor is liable, unless the defects were patent and

equally within the knowledge of both parties.

§ 21. Right to use.—The bailee has no right to use the chat-

tel unless it appears from the bailment contract, or from the

§ 19. Expenses.-In the absence of a special contract, or
dinary expenses for caring for the chattel are to be borne by
the bailee, extraordinary expenses by the bailor, unless they
arise from default on the part of the bailee, when the latter
will be liable for the consequences of his own fault. It fol
lows that, for extraordinary expenses necessary for proper
preservation of the bailed chattel, the bailee may bind the
bailor by a contract with third persons.

circumstances, that the consent of the owner to the use may

§18. [—] Coggs v. Bernard, 2 Dana, 69 N. H. 264, 39 Atl. R. 982,

Ld. Raymond 909, 1 Sm. Lead. Cas. 76 Am. St. R. 170.

199; [—] Thorne v. Deas, 4 §21. [—] Wentworth v. Mc-

Johns. (N. Y.) 84. Duﬁie, 48 N. H. 402; [——] Spoonef

§19. Harter v. Blanchard, 64 v. Manchester, 133 Mass. 270, 43

Barb. (N. Y.) 617; [—] Leach v. Am. R. 514; Ray v. Tubbs, 50 Vt.

French, 69 Me. 389, 31 Am. R. 296. 688, 28 Am. R. 519; Alvord v.

§20. Hadley v. Cross, 34 Vt. Davenport, 43 Vt. 30.

586, 80 Am. D. 699; Gagnon v. '

- 10

§ 20. Defect in bailed chattel.-The bailor owes the bailee
the duty to inform him of defects in the bailed article which
are, or reasonably should be, known to the bailor, and which
are likely to be the source of danger to the bailee. For any
injury suffered by the bailee in consequence of his failure so
to do, the bailor is liable, unless the defects were patent and
equally within the knowledge of both parties.
§ 21. Right to use.-The bailee has no right to use the chat
tel unless it appears from the bailment contract, or from the
circumstances, that the consent of the owner to the use may
§ 18. [-] Coggs v. Bernard, 2
Ld. Raymond 909, 1 Sm. Lead. Cas.
[-] Thorne v. Deas, 4
199 ;
Johns. ( N. Y. ) 84.
§ 19. Harter v. Blanchard, 64
Barb. ( N. Y. ) 617 ; [-] Leach v.
French, 69 Me. 389, 31 Am . R. 296.
§ 20. Hadley v. Cross, 34 Vt.
586, 80 Am. D. 699; Gagnon v.

Dana, 69 N. H. 264, 39 Atl. R. 982',
76 Am. St. R. 1 70.
§ 21. [-] Wentworth v. Mc
Duffie, 48 N. H. 402 ; [ -] Spooner
v. Manchester, 133 Mass. 270, 43
Am. R. 514 ; Ray v. Tubbs, 50 Vt.
688, 28 Am. R. 519 ; Alvord v.
Davenport, 43 Vt. 30.
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LEGAL RESULTS OF THE RELATION. §§ 22-24

LEGAL RE SULTS OF THE RELA'rION.

§§ 22-24

fairly be presumed. Such consent will be presumed in so far

as the use of the chattel is necessary to its preservation.

If the bailee without authority use the thing, or if having

authority he use it in a manner unauthorized, he does so at his

peril and is absolutely liable for any loss or injury that may

result. His wrongful use, as will appear later, in many cases

amounts to a conversion of the chattel.

§22. Property of ba.ilee.—In general, the bailee has a spe-

cial property in the thing bailed while the general property

remains in the bailor. It is a disputed point whether the pos-

fairly be presumed . Such consent will be presumed in so far
as the use of the chattel is necessary to its preservation.
If the bailee without authority use the thing, or if having
authority he use it in a manner unauthorized, he does so at his
peril and is absolutely liable for any loss or injury that may
result. His wrongful use, as will appear later, in many cases
amounts to a conversion of the chattel.

sessory interest of the gratuitous bailee, or of the bailee at

will, amounts to a property interest. All agree, however, that

the interest of the bailee is such as to enable him to maintain

trespass or trover against third persons who interfere with

his possession. All, except gratuitous bailees, may also main-

tain replevin, an action foimded upon a property right, while

right of possession is sufficient basis for trespass or trover.

Even the bailee who is a ﬁnder has a title good against all the

world except the true owner and may maintain his possessory

rights by appropriate actions.
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The bailor, also, has a right of action in replevin, trover,

trespass, or case, against a wrong-doer, but a recovery by

either is a bar to an action by the other.

§23. Liability to third persons.—If the bailee’s use of the

chattel result in injury to third persons he alone is responsible,

he alone has control of the chattel, and he is not, in its use,

the agent of the bailor. The bailee is also liable for injuries

resulting from the use of the chattel by his servants acting in

the course of their employment.

§22. [—] Armory v. Delamirie,

1 Strange 505, 1 Sm. Lead. Cas.

470; [—] Little v. Fossett, 34 Me.

§ 22. Property of bailee.-In general, the bailee has a spe
cial property in the thing bailed while the general property
remains in the bailor. It is a disputed point whether the pos
sessory interest of the gratuitous bailee, or of the bailee at
will, amounts to a property interest. All agree, however, that
the interest of the bailee is such as to enable him to maintain
trespass or trover against third persons who interfere with
his possession. All, except gratuitous bailees, may also main
tain replevin, an action founded upon a property right, while
right of possession is sufficient basis for trespass or trover.
Even the bailee who is a finder has a title good against all the
world except the true owner and may maintain his possessory
rights by appropriate actions.
The bailor, also, has a right of action in replevin, trover,
trespass, or case, against a wrong-doer, but a recovery by
either is a bar to an action by the other.

545, 56 Am. D. 671; Baggett v. Mc-

Cormack, 73 Miss. 552, 19 So. R. 89,

55 Am. St. R. 554. See the early

rule in Hostler’s Adm ’r v. Skull,

2 Haywood (N. C.) 179, 1 Am. D.

583.

§23. Sproul v. Hemmingway, 14

Pick. (Mass.) 1, 25 Am. D. 350.

11

§ 23. Liability to third persons.-If the bailee 's use of the
chattel result in injury to third persons he alone is responsible,
he alone has control of the chattel, and he is not, in its use,
the agent of the bailor. The bailee is also liable for injuries
resulting from the use of the chattel by his servants acting in
the course of their employment.
§ 22. [-] Armory v. Delamirie,
1 Strange 505, 1 Sm. Lead. Cas.
470; [-] Little v. Fossett, 34 Me.
545, 56 Am . D. 671; Baggett v. Me·
Cormack, 73 Miss. 552, 19 So. R. 89,
55 Am. St. R. 554. See the early

rule in Hostler's Adm 'r

v.

Skull,

2 Haywood (N. C.) 179, I Am. D.

583.
§ 23. Sproul v. Hemmingway, 14
Piek. (Mass.) I, 25 Am. D. 350.
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§§ 25-27 Or BAILMENTS IN GENERAL.

§24. Termination of bai1ment.-—Like other contractual re-

lations, the bailment relation may be terminated—-

A. BY ACT Or THE PARTIES.

1. By the accomplishment of the bailment purpose

or the expiration of the time for which the prop-

erty was bailed.

2. By the rescission of the bailment contract. This

may be—— -

(1) By mutual consent of bailor and bailee.

(2) By redelivery of the chattel by the bailee.

(3) By abatement of the contract by the

bailor.

B. BY OPERATION Or LAW.

1. By change in the status of the parties.

2. By change in the status of the bailed chattel.

A. TERMINATION BY AcT Or THE PARTIES.

1. Accomplishment of purpose or eﬁlua: of time.

§ 25. Bailment contract executed.—When the purpose of the

bailment is fully accomplished, or the time for which the

property was bailed has expired, the life of the bailment is
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ended and the bailee is bound to dispose of the bailed chattel

OF BAILMENTS 1N GEN:J!JRAL.

§§ 25-27

§ 24. Termination of bailment.-Like other contractual re
lations, the bailment relation may be terminatedA. BY ACT OF THE PARTIES.
1. By the accomplishment of the bailment purpose
or the expiration of the time for which the prop
erty was bailed.
2. By the rescission of the bailment contract. This
may be(1) By mutual consent of bailor and bailee.
(2) By redelivery of the chattel by the bailee.
( 3 ) By abatement of the contract by the
bailor.
B. BY OPERATION OF LAW.
1. By change in the status of the parties.
2. By change in the status of the bailed chattel.

as directed by the bailor,- or excuse his failure so to do. If he

A.

does not, the bailor may treat his failure as conversion of the

TERMINATION BY A CT OF THE PARTIES.

property, or as a renewal of the bailment for a new period

1.

on the same terms.

2. Rescission of the Bailment Contract.

Accompliskment of purpose or etftux of time.

§26. (1.) By act of both parties.—Like other contracts,

baihnents may be terminated at any time by mutual consent

of the parties. The law has no interest in requiring the full

performance of a contract which both parties desire to re-

nounce.

§27. (2.) By act of ba.i1ee.—The bailee has always the

§25. [—] Green v. Hollings- §26. See Story, Bailments &

worth, 5 Dana (Ky.) 173, 30 Am. Carriers, §§ 418, 418a.

D. 680; Benje v. Creagh, 21 Ala. §27. Story, Bailments & Car-

151. See Sehouler, Bailments & riers, §§ 202, 258, 271.

Carriers, § 159; Story, Bailments &

Carriers, § 259. .
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§ 25. Bailment contract executed.-When the purpose of the
bailment is fully accomplished, or the time for which the
property was bailed has expired, the life of the bailment is
ended and the bailee is bound to dispose of the bailed chattel
as directed by the bailor,, or excuse his failure so to do. If he
does not, the bailor may treat his failure as convers ion of the
property, or as a renewal of the bailment for a new period
on the same terms.
2.

Rescission of the Bailment Contract.

§ 26. (1.) By act of both parties .-Lik e other contracts,
bailments may be terminated at any time by mutual consent
of the parties. The law has no interest in requiring the full
performance of a contract which both parties desire to re
nounce.
§ 27.

(2.)

By

act of bailee

§ 25.
[-] Green v. Hollin gs
worth, 5 Dana (Ky.) 173, 30 Am.
D. 680; Benje v. Creagh, 2'1 Ala.
151.
See Schouler, Bailments &
Carriers, § 159; Story, Bailments &
Carriers, § 259.

.-

The bailee has always the

§ 26.
See Story, Bailments &
Carriers, H 418, 418a.
§ 27. Story, Bailments & Car
riers, §§ 202, 2581 271.

12

LEGAL RESULTS OF THE RELATION. 28-30
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§§ 28-30

power, though not usually the right, to terminate the bailment

at any time. The bailor has no action at law to compel the

bailee to retain the chattel and perform the bailment purpose.

And equity will not decree speciﬁc performance of personal

services, nor will it, where damages are adequate, grant an in-

junction to prevent the return of the chattel bailed. The

bailor is left to an action for such damages as he can show he

has suffered by reason of the bailee’s wrong.

In gratuitous bailments, the bailee need not enter upon th‘e

undertaking, and in bailments for his sole beneﬁt even after

the chattel has been delivered to the bailee, he has the right

to return it at any time. A depositary or mandatary, how-

ever, though he is to receive no compensation, has no right

after he has entered upon the undertaking to abandon it to

the injury of the bailor. Common carriers and innkeepers

are subject to special rules.

§28. (3.) By act of bai10r.—The bailor’s power to ter-

minate the relation depends upon the nature of the contract.

In bailments at will and in bailments for his sole beneﬁt, the

bailor may end the relation at any time. In bailments for the
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beneﬁt of the bailee for an indeﬁnite term, there must be a

demand by the bailor and a reasonable time for the return

power, though not usually the right, to terminate the bailment

at any time. The bailor has no action at law to compel the
bailee to retain the chattel and perform the bailment purpose.
And equity will not decree specific performance of personal
services, nor will it, where damages are adequate, grant an in
junction to prevent the return of the chattel bailed. The
bailor is left to an action for such damages a.s he can show he
has suffered by reason of the bailee 's wrong.
In gratuitous bailments, the bailee need not enter upon th'b
undertakin g, and in bailments for his sole benefit even after
the chattel has been delivered to the bailee, he has the right
to return it at any time. A depositary or mandatary, how
ever, though he is to receive no compensation, has no right
after he has entered upon the undertaking to abandon it to
the injury of the bail or. Common carriers and innkeepers
are subject to special rules.

of the chattel by the bailee. The bailee’s rights cannot be

wantonly disregarded. In bailments for a deﬁnite time or

purpose, the bailee may hold the chattel even against the

bailor.

§ 29. ——Bailee’s wrong.—The bailee’s wrong, it is usually

held, does not terminate the relation but gives the bailor the

right to do so at any time. Thus, the use of the chattel in

a different manner or for a different purpose from that agreed

upon, its appropriation or sale by the bailee, his refusal to

redeliver it, may be treated by the bailor as ground for termi-

nating the bailment, and in many cases for suing the bailee

in trover for conversion.

§28. [—] Cobb v. Wallace, 5 §29. [—] Green v. Hollings-

Cold. (Tenn.) 539, 98 Am. D. 435; worth, 5 Dana (Ky.) 173, 30 Am.

Smith v. Niles, 20 Vt. 315, 49 Am. D. 680; [—] Wentworth v. Mc-

D. 782; Story, Bailments & Carriers, Duﬂiie, 48 N. H. 402; Schouler,

§§ 119, 210; Schouler, Bailments & Bailments & Carriers, §§ 56, 156.

Carriers, § 81. . . --
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§ 28. (3. ) By act of bailor.-The bailor 's power to ter
minate the relation depends upon the nature of the contract.
In bailments at will and in bailments for his sole benefit, the
bailor may end the relation at any time. In bailments for the
benefit of the bailee for an indefinite term, there must be a
demand by the bailor and a reasonable time for the return
of the chattel by the bailee. The bailee 's rights cannot be
wantonly disregarded. In bailments for a definite time or
purpose, the bailee may hold the chattel even against the
bailor.
§ 29. --Bailee's wrong.-The bailee 's wrong, it is usually
held, does not terminate the relation but gives the bailor the
right to do so at any time. Thus, the use of the chattel in
a different manner or for a different purpose from that agreed
upon, its appropriation or sale by the bailee, his refusal to
redeliver it, may be treated by the bailor as ground for termi
nating the bailment, and in many cases for suing the bailee
in trover for conversion.
§ 28. [-] Cobb v. Wallace, 5
Cold. (Tenn.) 539, 98 Am. D. 435;
Smith v. Niles, 20 Vt. 315, 49 Am .
D. 782; Story, Bailments & Carriers,
U 119, 210; Schouler, Bailments &
Carriers, § 81.

§ 29.
[-]
Green v. Hollings
worth, 5 Dana (Ky.) 173, 30 Am.
D. 680; [-] Wentworth v. Mc
Duffiie, 48 N. H. 402; Schouler,
Bailments & Carriers, §§ 56, 156.
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§§ 31-35 OF BAILMENTS IN GENERAL.

§ § 31-35

OF BAILMENTS IN GENERAL.

B. BY OPERATION Or LAW.

B.

§30. 1. By changed status of the parties.—There are

cases in which the happening of some event so affects the

performance of the bailment contract as to terminate the re-

lation by operation of law. In other cases the happening of

the same event, though not ipso facto a termination of the

relation, is nevertheless a sufﬁcient cause for the termina-

tion of the contract by one of the parties.

§31. iDeath.—The death of either bailor or bailee will

terminate the relation unless the .contract is of such a nature

that it can be performed by the personal representative of

the deceased. Thus, the hire of personal services about a

chattel involves a personal trust that ceases at the death of the

bailee. And death, if not ipso facto a termination of the re-

lation, is usually held to justify either party or‘ his repre-

sentative in terminating it, but not so as to absolve the parties

from antecedent liabilities of the bailment.

§32. ——Bankruptcy, marriage, insa.nity.—Any change in

legal status of either party, as by bankruptcy, marriage of

the woman at common law, insanity, probably terminates the
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bailment relation as it does that of agency, at least so far as

the performance of the bailment purpose depends upon the

party whose status is thus affected.

§33. 2. Change of status of bailed chattel.—If the bailee

becomes full owner, or if the subject-matter of the contract is

destroyed, the bailment relation at once ceases. The liability

of the bailee when the subject-matter of the bailment is de-

stroyed will be hereafter considered.

§34. Rede1ivery.—It has already been said that upon ter-

mination of the bailment the bailee must deal with the chattel

according to the directions of the owner, upon peril of liability

for loss if he fails to do so. It is now in order to inquire what

is to be redelivered, and where and to whom the redelivery is

to be made.

§ 35. ——What is to be rede1ivered.—As already indicated,

the identical thing bailed is to be returned in its condition at

§30. Schouler, Bailments & Car- riers, §§ 277, 418, 419; Schouler,

riors, §§ 56, 61. Bailments & Carriers, § 156.

§31. Story, Bailments & Car- §35. Atkins v. Gamble, 42 Calif.
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BY OPERATION OF LAw.

§ 30. 1. By changed status of the parties.-There are
cases in which the happening of some event so affects the
performance of the bailment contract as to terminate the re
lation by operation of law. In other cases the happening of
the same event, though not ipso facto a termination of the
relation, is nevertheless a sufficient cause for the termina
tion of the contract by one of the parties.
§ 31. --Death.-The death of either bailor or bailee will
terminate the relation unless the .contract is of such a nature
that it can be performed by the personal representative of
the deceased. Thus, the hire of personal services about a
chattel involves a personal trust that ceases at the death of the
bailee. And death, if not ipso facto a termination of the re
lation, is usually held to justify either party or his repre
sentative in terminating it, but not so as to absolve the parties
from antecedent liabilities of the bailment.
§ 32.
Bankruptcy, marriage, insanity.-Any change in
legal status of either party, as by bankruptcy, marriage of
the woman at common law, insanity, probably terminates the
bailment relation as it does that of agency, at least so far as
the performance of the bailment purpose depends upon the
party whose status is thus affected.
§ 33. 2. Change of status of bailed chattel.-If the bailee
becomes full owner, or if the subj ect-matter of the contract is
destroyed, the bailment relation at once ceases. The liability
of the bailee when the subj ect-matter of the bailment is de
stroyed will be hereafter considered.
--

§ 34. Redelivery.-It has already been said that upon ter
mination of the bailment the bailee must deal with the chattel
according to the directions of the owner, upon peril of liability
for loss if he fails to do so. It is now in order to inquire what
i·� to be redelivered, and where and to whom the redelivery is
to be made.
§ 35. --What is to be redelivered.-As already indicated ,
the identical thing bailed is to be returned in its condition at
§ 30. Schouler, Bailments &
rie rs, §§ 5G, 61.
§ 31.
Story, Baifments &

Car
Car-

riers, §§ 277, 418, 419 ; Schouler,
Bailments & Carriers, § 1 56.
§ 35. Atkins v. Gam ble, 42 Calif.
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the termination of the bailment. In the case of stocks or

bonds, others of different numbers but representing the same

property may be substituted for the stocks or bonds bailed.

In addition to the chattel itself, however, the bailee is bound

to return all increase of it, such as the young of animals and

dividends and interest from stocks and bonds. If the chattel

is returned in an injured or depreciated condition, the bailee

is always liable for such loss when it was clue to his failure to

use the requisite care.

§ 36. ‘Where returned.—The place where delivery is to

be made is to be gathered, if possible, from the contract.‘ In

the absence of a contract, custom, usage, and the nature of the

bailment often determine the place of delivery. In gratui-

§§ 36-38

the termination of the bailment. In the case of stocks or
bon<ls, others of different numbers but representing the same
pr operty may be substituted for the stocks or bonds bailed.
In addition to the chattel itself, however, the bailee is bound
to return all increase of it, such as the young of animals and
dividends and interest from stocks and bonds. If the chattel
is returned in an injured or depreciated condition, the bailee
is always liable for such loss when it was due to his failure to
use the requisite care.

tous bailments the party receiving no advantage should be

especially considered and his convenience consulted. In all

bailments there is a natural presumption, in the absence of

other indications, in favor of the place of business or resi-

dence of the bailor, or of the party to whom he has directed

delivery to be made.

§37. iTo whom rede1ivered.—The bailment contract
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usually determines whether the property is to be redelivered

to the bailor or his agent, or to some third person. In the

case of a bailment with an option to purchase the property

may be retained by the bailee.

The exercise of care, however great, aﬁords no excuse for

delivery to the wrong person. All bailees must at their peril

deliver to the proper party. Failure to do so amounts to con-

§ 36. --Where returned.-The place where delivery is to
be made is to be gathered, if possible, from the contract.. In
the absence of a contract, custom, usage, and the nature of the
bailment often determine the place of delivery. In gratui
tous bailments the party receiving no advantage should be
especially considered and his convenience consulted. In all
bailments there is a natural presumption, in the absence of
other indications, in favor of the place of business or resi
dence of the bailor, or of the party to whom he has directed
delivery to be made.

version by the bailee, even though he may have acted in good

faith, and so does refusal to deliver to the rightful claimant.

In case of change of residence of the proper party the bailee

should make reasonable efforts to discover his new location

and in case of his death delivery should be made, ordinarily,

to his personal representative.

As already indicated, a bailee cannot set up against his

86, 10 Am. R. 282; [—] Allen v. Plains Co. v. R. R., 1 Gray (Mass.)

Delano, 55 Maine 113, 92 Am. D. 263, 61 Am. D. 423.

573; [—] Krause v. Commonwealth, §37. [—] Pulliam v. Burlin-

93 Pa. St. 418, 39 Am. R. 762. game, 81 Mo. 111, 51 Am. R. 229;

§36. [—] Esmay v. Fanning, 9 The Idaho, 93 U. S. 575, see Sec.

Barb. (N. Y.) 176; [—] Norway 7, rmte.
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§ 37. --To whom redelivered.-The bailment contract
usually determines whether the property is to be redelivered
to the bailor or his agent, or to some third person. In the
case of a bailment with an option to purchase the property
may be retained by the bailee.
The exercise of care, however great, affords no excuse for
delivery to the wrong person. All bailees must at their peril
deliver to the proper party. Failure to do so amounts to con
version by the bailee, even though he may have acted in good
faith, and so does refusal to deliver to the rightful claimant.
In case of change of residence of the proper party the bailee
should make reasonable efforts to discover his new location
and in case of his death deliver y should be made, ordinarily,
to his personal representative.
As already indicated, a bailee cannot set up against his
Allen v.
86, 10 Am R. 282; [-]
Delano, 55 Maine 1 13, 92 Am . D.
573 ; [-] K rause v. Commonwealth,
93 Pa. St. 418, 39 Am. R. 762.
§ 36. [ -] Esmay v. Fanning, 9
Bnrb. (N. Y. ) 176 ; [-] Norway
.

Plains Co. v. R. R., 1 Gray
263, 61 Am D. 423.
Pulliam v.
[-]
§ 37.
game, 81 Mo. 111, 51 Am.
The Idaho, 93 U. S. 575,
7, ante.

(Mass. )

.
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Burlin·
R. 229 ;
see Sec.

§ 39 OF BAILMENTS IN GENERAL.

§ 39

OF BAILMENTS IN GENERAL.

bailor the claims of himself or of any other parties, but he

will always be protected by delivery to the rightful owner.

§38. ——Adverse c1aims.—The bailee is justiﬁed in de-

bailor the claims of himself or of any other parties, but he
will always be protected by delivery to the rightful owner.

livering to the bailor, even when he is not the owner, unless

he has notice of adverse claims. In such case he should notify

the bailor and give him opportunity to defend against such

adverse claimants, or if there be privity between the bailor

and the third parties the bailee may require them to inter-

plead.

§39. Special contract.—Fina1ly, it is important to notice

that the parties may always deﬁne their rights and liabilities

by special contract, unless such contract is illegal or con-

trary to public policy. A contract to hire property for an il-

§ 38.
Adverse claims.-The bailee is justified in de
livering to the bailor, even when he is not the owner, unless
he has notice of adverse claims. In such case he should notify
the bailor and give him opportunity to defend against such
adverse claimants, or if there be privity between the bailor
and the third parties the bailee may require them to inter
plead.
--

legal purpose, or to relieve the bailee from all responsibility for

his negligence or fraud would be invalid. But the terms of

any legal contract entered into by the parties will govern

their relations in so far as those terms are clear in their im-

port. It must be understood, then, that the foregoing princi-

ples are within the above limits subject to enlargement or

retraction by the contract of the parties.
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§38. [—] -Pulliam v. Burlin- Ball v. Liney, 48 N. Y. 6, 8 Am. R.

game, 81 Mo. -111, 51 Am. R. 229; 511. Note to 91 Am. St. R. 608.
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§ 39. Special contract.-Finally, it is important to notice
that the parties may always define their rights and liabilitie s
by special contract, unless such contract is illegal or con
trary to public policy. A contract to hire property for an il
legal purpose, or to relieve the bailee from all responsibility for
his negligence or fraud would be invalid. But the terms of
any legal contract entered into by the parties will govern
their relations in so far as those terms are clear in their im
port. It must be understood, then, that the foregoing princi
ples are within the above limits subj ect to enlargement or
retraction by the contract of the parties.
§ 38.
[-) Pulliam v. Burlingame, 81 Mo. 1 11, 5 1 Am. R. 229 ;
·

Ball

511.
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Liney, 48 N. Y. 6, 8 Am. R.
Note to 91 Am. St. R. 608.

v.

