EQUITY PLEADING AND PRACTICE

LECTURE I.

PARTIES TO A SUIT IN EQUITY.

It is necessary for the pleader to determine, first of

all, what persons he shall make parties to the bill. It

is a rule of law, recognized by all courts, that no one's

rights, either of person or property, shall be adjudi-

cated unless he is present in court. Every one is

entitled to be heard, to have his day in court. It fol-

lows, therefore, from this rule that every person
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against whom the pleader desires to obtain a personal

decree, that is a decree requiring him to do or to refrain

from doing some particular act, must be made a party.

Again a court of equity insists that all persons whose

interests will be affected adversely by the decree shall

LECTURE I.

be before the court, to the end that one litigation may

put at rest forever the controversy in all its ramifica-

tions. Combining these two rules we have the gen-

eral rule as to the proper parties to a suit in equity.

U A11 persons having an interest in the subject and

PARTIES TO .A. SUIT IN EQUITY.

object of the suit, and all persons against whom relief

must be obtained in order to accomplish the object of
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the suit, must be made parties."
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It js nece sary for the p1eader to determine fir t of
all, what persons he hall make partie to the bi11. It
is a rnle of law, recognized by all court , that no one's
right either of person or property, shall be adjndicated nn1e ~ he is present in court. Every one 1
en titled to be heard, to have his day in court. It follo\vs, therefore, f rorn this rnle that every person
against whom the pleader deuire to obtain a per onal
decree, that is a decree requiring liim to do or to refrain
from doing some particn1ar act, must be made a party.
Again a court of equity jn i ts that a11 per ons who e
interests will be affected a<.h·er ely by the decree hall
be before the court, to the end that one litigation may
put at rest forever the controver..,y in all it ramifications. Combining the e two rule we have the general rule as to the proper I arties to a nit in equity.
'-'All persous having an in tere t in the nbject antl
object of the snit, and all por.. on again t whom relief
inust be obtained in order to aceomp1i h the bject of
the suit, must be made l a1'tics. ·
[ 531
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Stevenson v. Austin, 3 Met. 474, 480; West v. Randall, 2

Mason 181; Walkins v. Worthington, 2 Bland 509; Russell v.

Clark, 7 Cranch 74; Williams v. Bankhead, 19 Wal. 563; McAr

thur v. Scott, 113 U. S. 340.

The parties to a suit in equity are styled plaintiffs

and defendants as at law, but while at law the inter-

ests of all the plaintiffs is adverse to that of all the

Stevenson v. Au tin, 3 Met. 474, 480; West v. Randall, 2
Mason 181; Walkins v. Worthington, 2 Bland 509; Russell v.
Clark, 7 Cranch 74; Williams v. Bankhead, 19 Wal. 563; McAr ·
thur v. Scott, 113 U. . 340.

defendants, in equity the interest of the party does not

determine the question as to whether he is plaintiff or

defendant. It frequently happens that some of the

defendants to a suit have interests which are identical

with those of some of the plaintiffs. It is desirable

that all the persons having interests that will be

affected in the same manner should be arranged on the

same side, but it is far from necessary, and if any per-

son whose natural position is among the plaintiffs re-

fuses to so appear he can be made a defendant, and

the fact that he is a defendant will not affect his

rights. The court in ascertaining and determining

the rights and interests of the several parties to the

controversy does so without considering at all the fact
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as to whether they are plaintiffs or defendants.

Contee v. Dawson, 2 Bland 264, 292 ; Fawkes v. Pratt, 1 Pere

Wm. 593; Bedford v. Leigh, 1 Dickens 707.

" All persons having an interest in the subject-matter

of the suit" refers to those having an interest which

will be affected by the decree rencfered.

Mich. State Bank v. Gardner, 3 Gray 305, 308.

The court will in its discretion, modify the rule

that all persons having an interest in the subject-

The parties to a suit jn equit.Y are styled plaintiffs
and defendants as at law, but while at law the interests of all the plaintiffs is ad verse to that of all the
defendants, in equity the interest of the party does not
deter1nine the question as to whether he is plaintiff or
defendant. It frequently happens that some of the
defendants to a uit have intere"ts which are identical
with tho e of ome of the plaintiffs. It is desirable
that all the person having interests that will be
affected in the same manuer should be ar1·anged on the
same side, but it is far from necessary, and if any person wlio e natural position i" among the plaintiffs refuses to so appear he can be made a defendant, and
the fact that he i a defendant will not affect his
rights. The court in ascertaining and determining
the rights and interest of the several parties to the
controversy does so without con idering at all the fact
a to whether they are plaintiffs or defendants.
Contee v. Dawson, 2 Bland 264, 2!-J2; Fawkes v. Pratt, 1 Pere
Wm. 593 ; Bedford v. Leigh, 1 Dickens 707.

' All per ons having an interest in the subject-matter
of the nit' refers to those having an interest which
will be affected by the decree rend"ered.
)lich. State Bank v. Gardner, 3 Gray 303, 30 .

The court will in its discretion, modify the rule
that all pel'sons having an intere t in the subject-
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matter must be made parties when its strict enforce-

ment would be equivalent to denying relief alto-

gether.

Wendell v. Van Rensselaer, 1 Johns. Ch. 344, 349; Hallettv.Hal-

lett, 2 Paige 15; Cullen v. Duke of Queensbury, 1 Br. C. C. 101;

Whitney v. Mayo, 15 111. 251; Society for the Propagation of the

mat.t er must be made partie when it strict enforce1nen t would be equivalent to denying relief altogether.

Gospel v. Hartland, 2 Paine C. C. 536.

When it appears that one or more who of right

ought to be made parties, are out of the jurisdiction

of the court, or that making them parties would oust

the court of jurisdiction, the court may proceed with-

out their presence, provided the interests of those

made parties are such that the controversy can be

satisfactorily determined as to them, without prejudic-

ing the rights of those not made parties.

Mulligan v. Melledge, 3 Cranch 220; Elmendorf v. Taylor, 10

Wheat. 152 ; Mallow v. Hinde. 12 Wheat. 193 ; Payne v. Hook,

7 Wall. 425 ; Bank v. Campbell, 14 Wall. 87 ; Story v. Living-

stone, 13 Pet. 359.

And when the parties on either side are very numer-

ous, and cannot, without inconvenience and delay, be
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all brought in, the suit may proceed if all the adverse

interests are sufficiently represented by the parties

before the court.

Mandeville v. Riggs, 2 Pet. 482; Williams v. Bankhead, 19

Wall. 563; Robinson v. Smith, 3 Paige 222.

When parties who are known to be interested in the

suit are not made parties to the bill, the reason for

Wendellv.Van Renssela r, 1 Johns. Cb. 344, 349; Hallettv.Hallett, 2 Paige 15; Cullen v. Duke of Queensbury, 1 Br. C. C. 101;
Whitney v. Mayo, 15 Ill. 251; Society for the Propagation of the
Go pel v. Hartland, 2 Paine C. C. 536.

When it appears that one or more who of right
ought to be made parties are out of the jurisdiction
of the court, or that_ making them parties would oust
the court of jurisdiction, the court may proceed without their presence, provided the interests of those
made parties are such that the controversy can be
satisfactorily determined as to them, without prejudicing the rights of those not made parties.

not making them parties should be set forth, because

if the interest of those not made parties is such that

a final decree cannot be made without injuriously

:Mulligan v. Melledge, 3 Cranch 220; Elmendorf v. Taylor, 10
Wheat. 152; Mallow v. Hinde. 12 Wheat. 193; Payne v. Hook,
7 Wall. 425; Bank v. Campbell, 14 Wall. 87 ; Story v. Livingstone, 13 Pet. 359.

And when the parties on either side are very numerous and cannot, without inconvenience and delay, be
all brought in, the snit may proceed if all the adverse
interests are su:fficien tly represented by the parties
before the court.
)fandeville v. Riggs, 2 Pet. 482; Williams v. Bankhead, 19
Wall. 563; Robinson v. Smith, 3 Paige 222.

When parties who are known to be interested in the
uit are not made parties to the bill, the reason for
not making them parties should be set forth, because
if the interest of those not made parties fa such that
a final decree cannot be made without injuriously
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affecting their interests, the court will require them

to be made parties, and if that cannot be clone the" bill

will be dismissed.

Riddle v. Mandeville, 5 Cranch 322; Russell v. Clark, 7

Cranck74: Marshall v. Beverly, 5 Wheat. 313; Mallow v. Hinde,

12 Wheat. 193; Barney v. Baltimore, 6 Wall. 280; Bank v. Rail-

affecting their interests, the court will require the1n
to be made parties, and if that cannot be done the' bill
will be dismissed.

road, 11 Wall. 624; Bank v. Campbell, 14 Wall. 87; Ribon v.

Railroad, 16 Wall. 446; Ober v. Gallagher, 93 U. S. 199; Cassidy

v. Shimin, 122 Mass. 406; McPike v. Wells, 54 Miss. 136; Tyler

v. Peatt, 30 Mich. 63.

Persons incapable of instituting suits for themselves

may sue by guardian or prochein ami, and the court

will appoint a guardian ad litem to defend a suit on

behalf of such a person.

U. S. Rule 87; Puterbaugh Ch. Pr., Chap. 40, § 1.

To illustrate the rule as to parties, take the case of

the foreclosure of a mortgage. 1. All persons against

Riddle v. Mandeville, 5 Crancli 322; Russell v. Clark, 7
Cranch 74: Marshall v. Beverly, 5 Wheat. 313; Mallow v. Hinde,
12 Wheat. 193; Barney v. Baltimore, 6 Wall. 280; Bank v. Railroad, 11 Wall. 624; Bank v. Campbell, 14 Wall. 87; Ribon v.
Railroad, 16 Wall. 446; Ober v. Gallagher, 93 U. S. 199; Cassidy
v. Shimin, 122 Mass. 406; McPike v. Wells, 54 Miss. 136; Tyler
v. Peatt, 30 Mich. 63.

whom a personal decree is desired must be made par-

ties ; that is, the maker of the note, the mortgage was

given to secure and other persons liable upon the note

as endorsers, &c. 2. All persons who have a right to
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redeem from the mortgage lien must be made parties ;

that is, all who have any interest in the premises cov-

ered by the mortgage, and all who hold liens upon

them created subsequent to the mortgage being fore-

Persons incapable of instituting suits for themselves
may sue by guardian or prochein Cllmi, and the court
will appoint a guardian ad litmn to defend a suit on
behalf of such a person.

closed.

Cummings v. Fearey, 44 Mich. 39, 44; McGown v. Yerks, 6

Johns. Ch. 450; Reed v. Marble, 10 Paige 409; Goodenow v.

Ewer, 16 Cal. 461.

And it has been held that prior incumbrancers are

proper although not indispensable parties.

U. S. Rule 87; Puterbaugh Oh. Pr., Chap. 40, § 1.

To illustrate the rule as to parties, take the case of
th~ foreclosure of a inortgage. 1. All persons against
whom a personal decree is desired must be made parties; that is, the inaker of the note, the mortgage was
given to secure and other persons liable upon the note
as endorsers, &c. 2. All persons who have a right to
redeem from the mortgage lien must be made parties;
that is, all who have any interest in the premises covered by the mortgage, and all who hold liens upon
them created subsequent to the mortgage . being foreclosed.
Cummings v. Fearey, 44 Mich. 39, 44; McGown v. Yerks, 6
Johns. Cb. 450; Reed v. Marble, 10 Paige 409; Goodenow v.
Ewer, 16 Cal. 461.

And it has been held that prior incumbrancers are
proper although not indispens~ble parties.
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Haines v. Beach, 3 Johns. Ch. 459; Finley v. Bank, 11 Wheat.

304.

In a partition suit, all persons having an interest in

Haines v. Beach, 3 Johns. Ch. 459; Finley v. Bank, 11 Wheat.
304.

the premises, whether in possession or otherwise, even

a dower interest, which has not been admeasured,

must be made a party.

Striker v. Mott, 2 Paige Ch. 387.

In proceedings to enforce a mechanics' lien, all per-

sons having interests in the property affected or to be

affected by the lien, and all persons holding like liens

must be made parties.

In a partition snit, all persons having an intere t in
the premises, whether in possession or otherwise, even
a dower interest, which has not been admeasured,
must be made a party.

Loniax v. Dore, 45 111. 379; Raymond v. Ewing, 26 111. 329.

Parties to a suit are sometimes designated as nom-

Striker v. Mott, 2 Paige Ch. 387.

inal, proper or necessary, and indispensable. A

nominal party is one who has no legal or equitable

interest to be affected by the decree, but who stands

in such a relation to some of the other parties that he

is made a party for the sake of conformity.

A proper or necessary party is one who has such an

interest in the suit that he should be made a party to

enable the court to adjust all the rights involved.
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An indispensable party is one whose interests are

such that a decree cannot be made without affecting

him.

In proceedings to enforce a mechanic ' lien, all persons havir)g interests in the property affected or to be
affected by the lien, and all persons holding like liens
nu1st be made parties.
Lomax v. Dore, 45 Ill. 379; Raymond v. Ewing, 26 Ill. 32!).

Tobin v. Walkinshaw, 1 McAllister 26, 31 ; Shields v. Barrow,

17 Howard 130, 139.

The distinction between an interest in the suit and

an interest in the subject-matter of the suit, must be

borne in mind. One may have an interest in the

Parties to a suit are sometimes designated as n 01ninal, proper or necessary, and indispensable. A
nominal party is one who has no legal or equitable
interest to be affected by the decree, but who tands
in such a relation to some of the other partie that he
is made a party for the sake of conformity.
A proper or necessary party is one who has such an
interest in the snit that he should be made a part. r to
enable the court to adjust all the rights involved.
An indispensable party is one whose interest are
such that a decree cannot be made without a:ffectinohim.
Tobin v. Walkinshaw, 1McAllister26, 31; Shields v. Barrow,
17 Howard 130, 139.

The distinction between an interest in the nit an l
an· interest in the subject-matter of the snit, must be
borne in mind. One may have an interest in the
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subject-matter of the suit and have no interest in the

suit ; but having an interest in the suit presupposes

an interest in the subject-matter. For example, sup

pose A and B both claim title to a parcel of land, one

from the National and the other from the State gov-

ernment, and that several persons are interested as

mortgagees or otherwise under A, and others are

interested in like manner under B. Now, to a suit

involving the conflicting titles of A and B, both A

and B and all the persons interested under either of

them are necessary parties, but in a suit for the fore-

closure of a mortgage given by A, neither B nor any

person claiming under him is a proper party, because

the foreclosure of A's mortgage does not affect B or

any one claiming under him.

You must, therefore, in determining who ought to

be made parties to a particular suit, ascertain first who

are interested in the subject-matter, and secondly,

which of those so interested will be affected by the

decree you hope to obtain. The latter are to be made

parties and they only. If you make the others par-
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ties, there will be a misjoinder.

"When the pleader is in doubt as to whether or not

a particular person is a proper party, it is advisable to

omit him, since if it should be found afterwards that

he is a necessary party he may be added. ' And if

such a person is made a party in the first instance, he

should be made a party defendant rather than com-

plainant. When parties are improperly joined as

complainants, the misjoinder is usually fatal, but when

subject-matter of the suit and have no interest in the
suit~ but having an interest in the suit presupposes
an interest in the subject-matter. For example, sup
pose A and B both claim title to a parcel of land, one
from the National and the other from the State govern1nent, and that several persons are interested as
mortgagees or otherwise under A, and others are
interested in like manner under B. Now, to a snit
involving the conflicting titles of A and .E, both A
and B and all the persons interested under either of
them are necessary parties, but in a suit for the foreclosure of a mortgage given by A, neither B nor any
person claiming under him is a proper party, because
the foreclosure of A's mortgage does not affect B or
any one claiming under him.
Yon inust, therefore, in determining who onght to
be n1ade parties to a particular snit, ascertain first who
are interested in the subject-matter, and secondly,
which of those so interested will be affected by the
decree you hope to obt.ain. The latter are to be made
parties and they only. If you make the others parties, there will be a misjoinder.
When the pleader is in don bt as to whether or not
a particular person is a proper party, it is advisable to
omit him, since if it should be found afterwards that
he is a necessary party he may be added . • And if
such a person is made a party in the first instance, he
honld be inade a party defendant rather than co1nplainaut. When parties are improperly joined as
complainants, the misjoinder is usually fatal bnt when
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there has been a misjoinder of defendants, the suit

wiil usually be dismissed as to those who are not

proper parties and proceed as to the others.

Daniel Ch. Pr., Chap. 5.

MULTIFARIOUSNESS.

Not all persons whose interests will be affected by

the decree are indispensable parties, and they are not

always proper parties. The rule that the whole of a

given controversy must be determined in one pro-

there ha been a mi j inder of defendant the nit
wiil usually be di mis ed a to tho
who are n t
proper parties and proceed as to the other .
Daniel Ch. Pr. , Chap. 5.

ceeding is limited by another rule which prohibits

1\1 LTIF ARIO

uniting in one suit two or more causes of action.

NESS.

For example, suppose A is about to erect on a stream

a mill-dam which B claims will necessarily cause the

water to overflow a portion of his lands above the dam,

and C claims that such dam will necessarily interfere

with his rights in the stream below the dam. Both

B and C desire that A should be enjoined from erect-

ing such dam, and both are interested in and will be

affected by a suit instituted for that purpose, but they

may not unite in a bill filed to enjoin A from erecting

such dam, for the reason that there are two separate
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and distinct contentions, and the flooding of B's land

above the dam has no connection with C's rights in

the stream below the dam. They must bring separate

suits, and if they join in the same bill it is said to be

multifarious.

1 Don. Ch. Pr. 382, note.

Again, suppose there are several persons having

land in the same situation as B, which will be affected

ot all persons whose interests will be affected by
the decree are indispensable parties, and they are n ot
alway proper partie . The rule that the whole of a
given controver y must be determined in one proceeding i limited by another n1le which prohibit
uniting in one snit two or more causes of action.
For example, suppose A i about to erect on a stream
a mill-dam which B claims will necessarily cause the
water to overflow a portion of his lands above the dan1,
and
c1ain1s that such dam will necessarily interfere
with hi rights in the stream below the dam. Both
B and 0 desire that A should be enjoined from erectin O' "nch dam, and both are interested in and will be
affected by a nit instituted for that purpose, but they
inay not unite in a bill fil ed to enjoin A from erecting
nch dam , for the reason that there are two separate
and distinct contentioris, and the flooding of B s land
above the darn ha no connection with 0 s dghts in
the tream below the da1n. They must bring separat
snits, and if they join in the same bill it is said to be
innltifarions.
1 Don.

Ch. Pr.

382, note.

Again, suppo e there are seYeral persons haying
land in the same situation as B, which will be affected
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by the proposed dam in the same manner, they are all

proper parties complainant, having all the same

plaint, but they are not required to unite, and if any

of them refuse to do so they may not be made parties

defendant, for this reason, that they have no interest

in the other lands flooded, and as to their own lands

they may not be compelled to litigate. The subject-

matter of the controversy is the effect of the dam

upon the lands mentioned in the bill, and its effect

upon other lands is outside the record.

Judge Campbell, of this State, has given the fol-

lowing rule as to multifariousness: "The general

rule of equity is that every several grievance must be

redressed by a several proceeding. The only recog-

nized exception to it (and they are considerably quali-

fier!) are instances where there is a single right asserted

on one side which affects all the parties on the other

side in the same way, or a single wrong which falls on

them all simultaneously and together. The instances

which are most familiar are rights in common which

are resisted by the owner of the estate which is
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charged, tax rolls assessing all parties on an equal ratio,

frauds by trustees affecting all the cestius que trustent,

and the like. * * * * If there is any distinction

in the proportion or character of the several griev-

ances, there can be no joinder."

"When the cause of grievance does not arise out of

the same wrong, affecting all at once as well as simi-

larly, there is no foundation for such joinder."

by the proposed dam in the same manner, they arc all
proper partieR complainant, having all the same
plaint, but they are not required to unite, and if any
of them refuse to do so the.Y may not be made partie
defendant, for this reason, that they have no intere t
in the other lands flooded, and as to their own 1ands
they may not be compelled to litigate. The snbjectrnatter of the controversy is the effect of the dam
upon the lands mentioned in the bill, and its effect
upon other lands is outside the record.
J uclge Campbell, of this State, has given the fo1lowing rule as to m nl tifarionsness: "The general
rule of equity is that every several grievance innst be
redressed by a several proceeding. The only recognized exception to it (and they are considerab1y iualifietl) are instances where there is a single right asserted
on one side which affects all tlie partie on the other
side in the same wa.Y, or a single wrong which falls on
them all simultaneously and together. The instances
which are most familiar are rights
in con1mon which
._
are resisted by the owner of the estate which is
charged, tax rolls assessing all parties on an cq ual rati o
frands by trustees affecting all the cestiits que t rnstent,
and the like. -x- * * * If there is any distinction
in the proportion or character of the several grievances, there can be no joinder."
"When the cause of grievance does not arise out of
the same wrong, affecting all at once as well as s1m1larly, there is no foundation for such joinder."
1
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Winslow v. Jenness, 64 Mich. 84-87; Kerr v. Lansing, 17 Mich.

34; Walsh v. Varney, 38 Mich. 73; Bigelow v. Booth, 39 Mich.

622; Woodruff v. Young, 43 Mich. 548; Brunner v. Bay City, 46

Mich. 236; Jones v. Garcia Del Reo, 1 Turn. & R. 297; Yeaton

v. Lennox, 8 Pet. 123.

One of the instances mentioned by Judge Camp-

bell is that of several taxpayers who may unite when

\Vinslow v. Jenness, 64 Mich. 84-87; Kerr v. Lansing, 17 Mich.
34; Walsh v. Varney, 38 Mich. 73; Bigelow v. Booth, 39 Mich .
622; Woodruff v. Young, 43 Mich. 548; Brunner v. Bay City, 46
Mich. 236; Jones v. Garcia Del Reo, 1 Turn. & R. 297; Yeaton
v. Lennox, 8 Pet. 123.

a particular tax lias been assessed against all of them

upon the same roll upon the same basis. But in this

class of cases they must not only have a common

grievance, but that common grievance must be the

result of the same facts and circumstances. They

must not only all object to the same tax, but they

must have one common objection. For instance, if it

is a tax levied for the cost of some public improve-

ment, a paving tax, ditch tax, or the like, the

irregularity complained of must affect them all alike.

One cannot complain of one irregularity which makes

the tax void as to him, and another of some other

irregularity which makes the tax void as to him. If

each has a separate grievance, although it goes to the
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whole tax or to some part of the tax, each must bring

a separate suit.

Kerr v. Lansing, 17 Mich. 34; Barker v. Vernon, 63 Mich. 516-

519; Scofield v. Lansing, 17 Mich. 437; Sherlock v. Wenitka, 59

111. 389.

A bill is not multifarious because it unites several

parties as defendants, each of whom is not interested

in the whole of the subject-matter of the suit. As

when a bill is filed against several persons, for

instance, for an accounting for a stock of goods which

One of the instances mentioned by Judge Campbell is that of several taxpayers who may unite when
a particular tax has been assessed against all of them
upon the same roll upon the same basis. But in this
clas" of cases they must not only ha\'e a common
grievance, but that common grievance must be the
resnlt of the same facts and circumstances. They
must not only all object to the same tax, but they
must have one common objection. For instance, if it
i a tax levied for the cost of some public improvement, a paving tax, ditch tax, or the like, the
irregularity complained of must affect them all alike.
One cannot complain of one irregularity which makes
the tax void as to him, and another of some other
irregularity which inakes the tax void as to him. If
each has a separate grievance, although it goes to the
whole tax or to some part of the tax, each must bring
a separate snit.
Kerr v. Lansing, 17 Mich. 34; Barker v. Vernon, 63 Mich. 51G519; Scofield v. Lansing, 17 Mich. 437; Sherlock v. Wenitka, 59
Ill. 389.

A l)ill is not inultifarious because it unites several
parties as defendants, each of who1n is not 1nterested
in the whole of the snbject-rnatter of the suit. A
when a bill is filed against several persons, for
instance, for an accounting for a stock of goods which
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one of the defendants has fraudulently disposed of to

the others, who had knowledge and were parties to

the fraud.

Ingersoll v. Kerby, Walk. Ch. 65; Blake v. Van Tilbury, 21

Wis. 679; Fellows v. Fellows, 4 Cow. 682; BrinkerhofI v. Brown,

6 Johns. Ch. 139; Salvidge v. Hyde, 5 Madd. 138.

one of the defendants ha fraudulently di po. e<l of to
the others, who had knowledO'e and ·w ere partie::; tu
the fraud.

X

A bill filed for a partition of land between tenants

in common is not multifarious, because it asks for an

accounting as to the property and that a tax title

obtained by one of the tenants for a tax levied while

the land was owned in common.

Page v. Webster, 8 Mich. 263; Williams v. Gray, 3 Greenl.

207; Overton v. Woolfolk, 6 Dana, 374; Woodruff v. Young, 43

Mich. 548.

When several persons hold each a separate and dis-

tinct claim of title to a parcel of ground, one of them

tiling a bill to quiet title cannot unite the others in

the same bill as defendants; but if, before the suit is

commenced, the others should have each conveyed

his title to some one person, then all these several

suit.
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titles, .or claims to title, could be litigated in the same

Hunter v. Piatt, 11 Mich. 264; Blackwood v. Van Vleet, 11

Mich. 252; Woods v. Monroe, 17 Mich. 237; Finch v. Martin,

19 111. 105. Contra, Alterauge v. Christiansen, 48 Mich. 60;

Hammontree v. Lott, 40 Mich. 190-193.

To determine whether a bill is multifarious, you

must look to the stating part and not to the prayer.

The prayer may ask for separate and distinct relief,

only a part of which the plaintiff is entitled to under

the case made in his bill.

Ingersoll v. Kerby, Walk. Ch. 65; Blake v. Van Till ury, 21
Wis. 679; Fellows v. Fellows, 4 Cow. 682; Brinkerhoff v. Brown,
6 J olrns. Ch. 139; Salvidge v. Hyde, 5 Madd. 138.

.X A bill filed for a partition of land between tenants

in common is not mnltifariou , because it a~k for an
accounting as to the property and that a tax title
obtained by one of the tenants for a tax le\'ied while
tbe land was owned in common.
Page v. Webster, 8 Mich. 263; Williams v. Gray, 3 Greenl.
207; Overton v. Woolfolk, 6 Dana, ~74; Woodruff v. Toung, 43
Mich. 548.

When everal person hold each a eparate and dj tinct claim of title to a parcel of ~round one of tbe1n
filing a bill to quiet title cannot unite the other in
the sa1ne bill as defendan ts; but if, before the snit is
commenced, the others should have each conveyed
hi title to ome one person, then all these everal
titles,.or claims to title, conld be litigated in the ...ame
suit.
Hunter v. Platt, 11 Mich. 264; Blackwood v. Van Vleet, 11
Mich. 252 ; Woods v. Monroe, 17 Mich. 237; Finch v. Martin,
19 Ill. 105. C'ont1·a, Alterauge v. Christiansen, 4 Mich. 60;
Hammontree v. Lott, 40 Mich. 190-193.

To detennine whether a bill i multifarious, you
must look to the tating part and not to the prayer.
The prayer may ask for eparate and distinct relief
only a part of which the plaintiff is entitled to under
the case made in his bill.
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Hammond v. Bank, Walk. Ch. 214, 247.

Hammond v. Bank, \Valk. Ch. 214, .A7.

If the defendant thinks that a bill is multifarious,

and he desires to take advantage of that defect, he

should demur, for if he answers, and the objection is

made for the first time at the hearing, the court will

act wholly upon its own judgment as to whether,

under the pleadings and proofs, a decree can conveni-

ently, be made which will readily settle the adverse

interests of all the parties. The proofs may have

eliminated the objection altogether. And the court

will, after the proofs are taken, dispose of the whole

matter upon the merits rather than submit litigants

to further expense and delay.

Ryan v. Shawneetown, 14 111. 20; Burnett v. Lester, 53 111.

325; Beach v. Shaw, 57 111. 17; Greenwood v. Churchill, 1 Myl.

& K. 546; Olion v. Piatt, 3 How. Sup. Ct. 333; Nelson v. Hill,

5 How. (U. S.) 127; Campbell v. McKay, 1 Mylne & Craig 003,

618, 624; Chew v. Bank, 14 Md. 299; Bartlett v. Boyd, 34 Vt.
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256: Hoggart v.Uutts, 1 Craig & Phil. 204, 205.

If the defendant thinks that a bill i multifari o n~
and he de ire to take ad van tagc of that <lefe ·t, be
should dem111· for if be an wer , and the objecti on i ~
made for the fir t time at the hearing, the conrt will
act wholly upon it own judgment a to whether,
under the pleadings and pl'oof" a de rec can con,·eniently be made \vhich will readily '"ettle the atlver~e
intere t of all the partie . The proof.' nrny ha vc
eliminated the objection altogether. And the court
will after the proofs are takeu, dispo c of the whole
n1atter upon the merits rather than ubmit litio·ant
to further expense and delay.
Ryan v. Shawneetown, 14 Ill. 20; Burnett v. Le ter, 53 Ill.
325; Beach v. Shaw, 57 Ill. 17; Greenwood v. Churchill, 1 ~Iyl.
& K. 546; Olion v . Piatt, 3 How. Sup. Ct. 333; Nel on v. Hill,
5 How, (U. S.) 127; Campbell v. McKay, 1 Mylne & Craig 60;j,
61 , 624:; Chew v. Bank, 14 l\Id. 299; Bartlett v. Boyd, 34: Vt.
256: Hoggart v. t:Jutts, 1 Cra.i g & Phil. 204, 905.

