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Civil Rights 3.0

Nan D. Hunter

President Obama's endorsement ofgay marriage... was by any measure a watershed.
A sitting United States president took sides in what many people consider the last
civil rights movement...
-New York Times, May 9, 2012 1

The LGBT (lesbian, gay, bisexual, and transgender) rights movement
owes an immeasurable debt to the advocates for racial justice who created the modem American idea of civil rights as well as its doctrinal
foundation. Perhaps an even greater debt is owed to those midcentury
civil rights leaders for creating one of the nation's most compelling
cultural narratives: a scripture-like account of suffering, Exodus, and
redemption that has inspired every campaign for social justice since that
time. The quasi-mythologized history of civil rights in the 1960s has
created the sense of the eventual inevitability of victory over the most
extreme forms of irrational bias and the achievement of formal equality.
This narrative now attaches to LGBT rights, as evidenced by how frequently LGBT equality is being described as the last, or the next, or
today's, preeminent civil rights issue. 2 Indeed, it was this background
narrative that gave such rhetorical power to President Obama's phrasing
of his support for LGBT equality in his second inaugural address, a passage that cements the place of LGBT rights squarely in the civil rights
heritage, in implicit equivalence to its forebears. 3 But the march-ofprogress narrative, while not entirely untrue, is deeply misleading.
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In this chapter, I will explore what it means, for better and for worse, to
be (arguably) this generation's emblematic civil rights campaign. What
does the label tell us about the civil rights paradigm itself? If the achievement of marriage equality is the great civil rights achievement of this
generation, what does that suggest about a future for equality more
generally? How have new forms of, and technologies for, movementbuilding affected the idea and practice of civil rights? Does the civil
rights paradigm have a future? Or are we on the cusp of reaching the
civil rights version of the end of history? 4
This chapter addresses three aspects of the social meaning of civil
rights: legal doctrine and legal institutions, especially as they relate to
statutory mandates for equal treatment; social movement strategies,
with a focus on the professionalization and corporatization of a civil
rights campaign; and the tension between the discourse of social hierarchy and that of civil rights.
The gay story began with what many saw as an upstart, even faux, civil
rights movement as compared to the traditional civil rights movements
that were thought to be the real thing. Until recently, LGBT rights advocates struggled to join the informal alliance of constituency-based rights
groups, to get a place at the civil rights table and entree to the diversity
industry that flourishes among large employers, and to build their own
niche as part of the base of the Democratic Party. Those goals have been
achieved, along with a broad public recognition that the LGBT movement counts as a civil rights struggle.
As other movements in the American civil rights tradition have each
brought new insights, approaches, and problems to the fore, so too has
the LGBT movement. Over time, the movement itself has changed,
acquiring greater resources and responding to changes in the broader
political climate. LGBT organizations have utilized increasingly sophisticated technologies to achieve fundamental social movement objectives
of framing issues, mobilizing a constituency, forging alliances, and interacting with political parties and state actors.
LGBT legal rights work began in earnest after the ascent of ReaganBush era conservatives whose elections were fueled by the coalition of
social issues and probusiness policies. For many of the current leaders-in all civil rights movements-that Reagan-Bush political culture
forms the baseline for goals and expectations.5 This context of backlash
and retrenchment contributed to the growth of multidimensional advocacy: LGBT rights advocates have moved, or been forced, into a variety
of lawmaking venues- state and federal courts and legislatures, elections, and advertising. The result is a melding of new and old models
of persuasion in which themes developed in nonjuridical contexts may
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migrate to courts and legislatures. The hyperinvestment in litigation
during the height of the Warren Court era has ceased. Advocates now
routinely develop campaigns to eliminate discriminatory laws consciously using litigation as only one component of an array of techniques.
Underlying the chapter is an understanding that the social meaning of
civil rights in the United States is extraordinarily rich, with issues being
framed and reframed in a continuous iterative process. Evety marginalized group seeks pathways and portals into greater power, whether
through institutions of the state, the market, or civil society. The discourse of civil rights has been productive in both jurisgenerative and
culture-generative terms.
Examining the meaning of civil rights through the prism of the LGBT
rights movement provides a window into strengths, weaknesses, and
dynamism of the struggle for social justice in the United States. What
we learn is that LGBT advocates have contributed to the overall project
of formal equality under law primarily by developing an extraordinary
strategic and tactical dexterity, uniquely so at the state level and in their
alliance with the bu siness sector. Particularly as to the latter, however,
there are maj or trade-otfs that have yet to become manifest. Meanwhile, because of a broader retrenchment in civil rights law generally,
the possibility of advances in substantive equality law-either statutory
or constitutional-has shrunk. Even as LGBT rights groups make breakthroughs in achieving goals such as marriage equality, they will have
to contend with conservative pressu re to dismantle overarching protections such as the disparate impact principle or heigh tened scrutiny
under the Equal Protection Clause. For the future, the big question for
this movement-and all other social justice movements in the United
States- is whether it will deploy its talents and resources to meet the
more difficult challenge of dislodging embedded, structural forms of
discrimination and social hierarchy.
I. The Law: Equality and Containment

I got nothing but homage an holy think in for the ol songs and stories
But now there's me an you..
-Bob Dylan6

The project that civil rights movem ents and arguments framed under
the rubric of equality do best, and for which the law is perfectly suited, is
ending exclusions and categorical inequalities. What civil righ ts movements and equality arguments more broadly do not do so well is dismantling h ierarchies? The fundamental critique of formal equality is
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that its very achievement perpetuates more deeply embodied patterns
of straufication, m part because me existence of civil nghts laws tends to
legitimate the hierarchy that remains. Whether constiruuonal or statutory, formal equality rights are differentially deployed by differently situated subjects in a complex stratified society.
To date, LGBT equality has been overwhelmingly framed as being
about ending exclusions- currently and most dramatically the exclusion
from marriage, but prior tO that, a series of other ca tegorical exclusions:
from legal shelter fo r the exercise of sexual intimacy, from protection of
one's parental rights, and often from employment. So in that structural
sense at least, LGBT rights should be an easy fit for a civil rights paradigm. And indeed there is truth in this parallel cons truction: the LGBT
movement does offer its own narrative of progress in ending exclusions.
Gay sex is no longer criminal in the United States, even in the most conservative jurisdictions. Several million Americans have achieved at least
a bounded liberty to live honest lives that arc more economically and
physically secure than was imagined possible fifty years ago. Prospecuvely, a demographically driven tectonic shift in public opinion suggests
that more progress is on the way.
Yet 1t is also true that the LGBT equality movement has not yet
attained the two traditional markers of formal equality in law. One is
adopuon by the Supreme Court of an equal protecuon analysis under
which laws differentiating on the basis of a specific characteristic are p resu mptively unconstitutional under a heightened scrutiny analysis. The
other is national legislation that regulates the private as well as the public
sectors and that prohibits discrimination based on the given cha racteristic in a variety of contexts. Neither has occurred in the field of LGBT
rights.
From a political point of view, we must ask whether this institutional
reluctance by both the Supreme Court and Congress stems from someLhing more than hostility to a particular and relatively "new" minority.
Doubtless some pan of it derives from comroversies specific to homosexuality and gender identity, but it also reflects a shri nking of the vision
of equality. Mapping civil rights legal doctrine from the perspective of a
constituency that seems to stand on the cusp of crossing the finish line
into formal equality can tell us much about how the dialog between law
and politics has constructed the evolving social meaning of "civil rights."
LGBT groups are poised ro follow in the foOlstcps of older movements
based on race and gender, but the parameters of what is possible have
narrowed.
In both constitutional and statutory law, the Supreme Court has cut
back on the promise that law would serve as a tool to achieve racial,
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and to a lesser extent gender, justice. These examples of retrenchment
are easy to overlook in the LGBT rights context because, for this group,
they stunt forward progress, which is less dramatic than forcing a group
backward, as has occurred with people of color and women. Since Congress enacted the Civil Rights Act in 1964, an increasingly conservative
Supreme Court has in effect discounted the value of achieving equivalent protection by interpretations that have undermined the efficacy of
the underlying statute. 8 Together, these changes have redefined equality
under law in more limited ways, even if the number of constituencies
protected under civil rights law has expanded.
The shrinkage of the civil rights paradigm is evident in comparing the
Civil Rights Act of 1964 to its closest analog in the field of sexual orientation or gender identity that has gotten to a floor vote in Congress. The
Senate adopted a version of the Employment Non-Discrimination Act
(ENDA) in November 20139 but the bill died in the House ofRepresentatives.l0 In this section, I will describe how ENDA and the current law on
the standard of review for sexual orientation discrimination under the
Equal Protection Clause illustrate ways in which constrictions of existing
civil rights law are channeling future law. Ironically, the strongest protection against discrimination for LGBT persons may come not from a
twenty-first-century civil rights bill but instead from a dynamic reading
of the fifty-year-old Title VII.
A. A Cabined Vision

As its name indicates, the ENDA legislation covered only one of the

realms-employment-that fall within the scope of the 1964 Civil Rights
Act. Congresswoman Bella Abzug introduced omnibus legislation in
1974 that would have added sexual orientation protection to a range of
issues covered in the Civil Rights Act, but Washington-based advocates
decided in 1993 that redrafting the bill to cover only employment would
increase the possibility of legislative success, because the workplace was
the context that drew the greatest level of popular support for an antidiscrimination law. 11 More recently, hoping to build on the momentum
from the Supreme Court's ruling on same-sex marriage, rights groups
introduced a new version of the omnibus approach. Its future appears
dim, however, as long as Republicans control Congress.
Despite the increased numbers in public opinion polls voicing agreement that LGBT persons should not be fired based on that characteristic,12 the needle has not moved for twenty years on advancing federal antidiscrimination legislation in this area. In addition to the power
of social conservatives who view homosexuality with distaste, forward
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progress is stymied by hostility toward civil rights and government regu lation more generally.
Compare the United Kingdom, which enacted a new civil rights law
in 2010. The Equality Act unified dozens of laws and policies into one
comprehensive statute, eliminating fragmented coverage for race, gender, disability, and sexual orientation. 13 The new British law is designed
to modernize and clarify, rather than expand, the reach of the civil rights
paradigm, in an effort to render the overall concept more accessible to
the public and to eliminate areas of confusion for employers and other
institutions that must comply. Civil rights law in the United States has
expanded since 1964 only through a series of one-off measures, each
increasing the complexity of the legal edifice of antidiscrimination.14
Despite the political modesty of the British law, enacting its equivalent
here seems impossible in the current political environment.
The second telling characteristic of the version of ENDA that passed
the Senate is that it explicitly forbade claims based on disparate impact
theory.15 The disparate impact doctrine allows proof of discrimination
without the need to prove the defendant's intent to discriminate. While
disparate impact claims in the context of sexual orientation or gender
identity have so far been rare, 16 the insistence by business interests on
the inclusion of its prohibition in ENDA 17 reflects a much larger campaign against the underlying concept.
In Griggs v. Duke Power Co.,18 the Supreme Court held that proof of
the disparate impact on racial minorities of facially neutral employment
rules constituted a violation of Title VII. Its effect was a powerful boost
to the continued efficacy of that statute after employers discarded once
explicitly discriminatory policies. More than one scholar has characterized Griggs as the Court's most important civil rights decision aside from
Brown. 19 T h e disparate impact principle comes the closest of any aspect
of antidiscrimination law to reaching structural patterns of stratification.20 In other words, at least in theory, disparate impact claims have
the potential tO achieve more than formal equality, something more like
concrete steps toward disestablishing hierarchy.
Since Griggs, the battle over disparate impact has become a central
point of back-and-forth dispute between those who seek to expand the
concept of civil rights and those who seek to shrink it. The Supreme
Court has ruled that disparate impact does apply to claims filed under
the Fair Housing Act and the Age Discrimination in Employment Act, 21
but it has precluded disparate impact claims under Title VI of the Civil
Rights Act, 22 Section 1981,23 and the Fou rteenth 24 and Fifteenth25
Amendments. In Wards Cove Packing Co. v. Atonio,26 the Court severely
limited disparate impact by its ruling on allocation of burden of proof
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and the scope of the business necessity defense. Congress responded to
Wards Cove with the Civil Rights Act of 1991, 27 which effectively reversed
most of the Court's decision, returning the burden of proof to the defendant and requiring the defendant to show that practice with disparate
effects was job related and consistent with business necessity. 28 In one of
the most recently enacted antidiscrimination laws, the Genetic Information Nondiscrimination Act, the issue arose again. Congress barred disparate impact claims pending review by an Advisory Commission.29
In light of this ongoing battle, it is a mistake to consider the disparate
impact exclusion in ENDA as turning on gay-specific issues or as of trivial significance. The enactment of a prohiliition on disparate impact in
LGBT civil rights legislation would contribute to a precedent against it
in future legislative debates beyond LGBT issues.
A third weakness of the version of ENDA that passed the Senate was its
overly broad exemption for religious organizations. In contrast to Title
VII, which allows religious employers to give preference to employees based on religion (but not based on other characteristics), the 2013
iteration of ENDA would have given such employers a blanket exemption from antidiscrimination requirements based on sexual orientation
and gender identity and prohibited the denial of federal contracts on
the ground of noncompliance. The acceptance of this provision as part
of the negotiations with Senate leadership produced a split among the
LGBT rights groups; ultimately, all the LGBT groups opposed the version of ENDA that emerged from the Senate. 30
B. Equal Protection

Many people use the term "civil rights" to encompass equal protection
law as well as the statutory antidiscrimination prohibitions. In this aspect
of equality law, the Supreme Court has struck down forms of sexual orientation discrimination, most recently and importantly in the marriage
decision.31 Remarkably, however, it bas done so without articulating a
dear standard of review for such classifications, leaving lower courts to
conclude that some form of a rational basis test was used, even though
there is little possibility that the outcomes would have been the same
had the traditional and highly deferential version of rational basis been
the operative standard.32
The Court's treatment of this next, last, or most contemporaneous
civil rights issue signals that, like the scope of antidiscrimination statutes,
the future likely holds only the possibility of additional one-off invocations of constitutional equality. The Court has become allergic to any
extension of a more stringent standard for scrutiny beyond the groups
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to which it has traditionally been applied. 33 I read the Court's message
in the gay cases as indicating that the Justices accept that they will have
to address whether sexual orientation exclusions violate the Constitution but are determined to do so without articulating standards for equal
protection scrutiny that will have broader application.

c. Sex Discrimination Claims: A Return to the Future?
With the failure to enact national legislation prohibiting employment
discrimination, advocates have turned to the prohibition on sex discrimination in Title Vll to reach adverse workplace actions against LGBT
persons. To date, the progress is uneven but promising. The majority of
circuits have ruled that adverse actions that result from sex stereotyping based on gender nonconformity can constitute sex discrimination
against LGBT people. 34 Courts increasingly accept that antipathy toward
homosexuality or transgender status is vulnerable because it hinges on
stereotypes of masculinity or femininity. 35 These rulings reopen the
possibility of using sex discrimination theories, regardless of whether
new legislation is enacted.
The EEOC has led the movement forward on this front by issuing
decisions finding that gender identity and sexual orientation discrimination are both covered under Title VII asperse sex discrimination. 36
As a result, the EEOC accepts claims of both forms of discrimination
for investigation and conciliation and has also initiated or supported litigation on these theories. 37 Thus administrative agency enforcement of
Title VII as it applies to discrimination based on either sexual orientation or gender identity is already occurring nationwide, and hundreds
of persons have sought redress through this channel. 38
In many respects-the availability of disparate impact claims and a
more targeted religious exemption-Title VII is a stronger law than was
ENDA.39 Thus, ironically, the best hope for the future of civil rights protection for LGBT Americans, at least in the workplace, may well lie in
the 1964 Civil Rights Act, a law that is older than most of the lobbyists
who are working on this issue.
II. The Law Reform Movement: Mobilization in an Era of Retreat

While there are lots oflessons that we have learned from chapters one and two of the
civil rights movement, we're in a new day. We need a little boost. There is so much to
be learned from [the LGBTforces].
-judith Browne Dianis, quoted in San Francisco Magazine, 2012 40
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One cannot understand the ways in which legal claims for LGBT equality signal both continuity and change in the civil rights paradigm without understanding the historical context and legal culture in which those
claims were formulated, debated, and adjudicated. Lawyers who brought
LGBT rights claims beginning roughly in the 1980s had the advantage
of well-established constitutional law doctrines and equal rights statutes
that were in their infancy for an earlier generation of civil rights lawyers
working in the 1950s and 1960s. Ironically, however, the LGBT rights
lawyers who sought to build on the legal foundations set in place by
earlier social justice lawyers discovered that the foundations themselves
were eroding. The adaptations made by the legal wing of the LGBT civil
rights movement offer a window into changes in strategy and innovations in tactics that other civil rights movements can learn and utilize.
LGBT rights strategies emerged on a large scale only after-indeed,
long after-the end of the Warren and early Burger Courts. LGBT rights
litigation got off the ground not in the afterglow of Brown v. Board ofEducation,41 but in the midst of a rights counterrevolution. The result was
a strange disconnect. Many of us grew up with civil rights movement
lawyers as heroes and with an aspirational understanding of the potential for using law to achieve justice that grew out of experiencing the
1960s during childhood. When baby boomers (including the first generation of women in significant numbers) began attending law school,
public interest law was already a recognized field. Some of us studied
with civil rights lawyers who had become law professors. We took
courses designed to train us as advocates for disadvantaged groups, an
opportunity that did not exist when the older generation had been in
law school. Upon graduation, many of us securedjobs with public interest and civil rights groups or worked with civil rights units of government agencies-organizations that were available for young lawyers to
join, rather than to have lo invent.
The legal culture into which we graduated, however, had changed dramatically in a conservative direction. The single most prominent issue in
legal politics grew out of a backlash movement rather than a civil rights
movement: the continuing effort to reverse Roe v. Wade, 42 a goal adopted
as official policy by the Department of Justice after President Ronald
Reagan took office.43 As the Reagan administration brilliantly used the
power of judicial appointment to deepen the conservative nature of the
federal bench that had begun under President Nixon, 44 a new consensus emerged among progressives: that federal courts had become unreliable, at best, as allies in struggles for equality. In response to Reagan's
policies and appointments, traditional civil rights groups were drawn
to Congress, where Democrats controlled both chambers from 1986 to
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1994.45 Congress, rather than the courts, became the site for expansions
of rights to new groups and for legislation effectively reversing Supreme
Court decisions that had narrowly interpreted civil rights statutes. 46
Advocates seeking to establish equality protections for LGBT persons
adopted the adjustments made by the older groups and developed new
ones. The federal cou rts almost literally closed to equal protection
claims based on sexual orientation after the Supreme Court upheld the
legitimacy of a state law that criminalized same-sex intimacy. In Bowers
v. Hardwick, 47 the Court torpedoed what was then the movement's legal
priority-eliminating sodomy laws, upon which so much antigay discrimination was based. Although grounded in liberty rather than equality analysis, that decision prevented any significant victory for a class
understood as being defined by criminal conduct until the Court's decision in Romer v. Evans ten years later.
LGBT advocates turned to state courts as an alternative. When Hardwick was decided, a deliberate shift to litigation strategies based on state
constitutional claims had already occurred among progressive lawyers
engaged with issues such as school financing. 48 Building on this base,
LGBT rights lawyers began identifying and litigating challenges to state
sodomy laws in state courts. The successes in the campaign to invalidate
sodomy laws eventually became the most successful use of state constitutions to expand rights. Half of the sodomy laws that had been in existence at the time of Hardwick were eliminated, which paved the way for
the Supreme Court's repudiation of Hardwick in the 2003 Lawrence v.
Texas decision. 49
On the national level, LGBT rights lawyers joined other civil rights
groups in seeking relief in Congress, but to a lesser extent. Their major
success was the inclusion of HIVI AIDS as a presumptively covered disability in the Americans with Disabilities Act adopted in 1990.50 Most of
the Washington-based LGBT lobbying addressed issues that arose from
the first decade of the HIVI AIDS crisis:51 The movement's greatest congressional setback was the enactment of Don't Ask Don't Tell legislation
following President Clinton's failed attempt to allow openly gay persons
to serve in lhe military.52
What the LGBT legal groups did much more extensively than traditional civil rights groups was to focus on state legislatures. During
the 1980s, this strategy was defensive-driven primarily by the need to
respond to proposals for coercive restrictions on persons with HIVI AIDS
that arose as amendments to state public health laws. 53 LGBT organizations often formed alliances with public health officials, who understood that prevention and treatment efforts would be more successful
if patients and those at risk trusted them. To a large extent, the strat-
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egy worked; the kinds of quarantines and forced testing that many had
feared did not materialize.54
A second, positive rather than defensive, factor drew LGBT rights
advocates to state legislatures: campaigns to add protection based on
sexual orientation-and later gender identity-to state antidiscrimination laws. The initial adoption of laws prohibiting discrimination based
on race and religion had also begun with state legislatures. The pace
of enactment of sexual orientation protection between 1990 and today
resembles that of the race discrimination laws between 1945, when New
York adopted the nation's first such law, and 1963, just before the federal
statute was enacted.55 With their attention appropriately directed to
national civil rights laws, the traditional racial justice constituency
groups had little ongoing engagement with state legislatures. As a result,
the discourse of civil rights in state legislatures since th.e 1980s has
focused almost exclusively on LGBT issues, together with contests over
abortion laws.
The tum to the state level of lawmaking-in both courts and legislatures-has been a distinguishing characteristic of LGBT rights lawyering, and it has served the movement well. The mutual familiarity
between state lawmakers and LGBT rights advocates that has developed
since the 1980s has probably contributed significantly to legal progress
in moderate to liberal regions of the United States. On the biggest issue
of family law-marriage equality-the extent of legislative success was
dramatic. Of the twelve jurisdictions where same-sex marriage was
authorized under state law at the time of the Supreme Court decision
requiring the federal government to accept those expanded definitions
of marriage for the purpose of federal benefits, the change in law
occurred by legislative action in ten.56 Marriage equality was forced by a
judicial decision in only two states.57
Some scholars, most prominently Gerald Rosenberg,58 continue to
assert an old critique of civil rights lawyers, now adding to it the lawyers

in marriage equality cases: that they have been blind to the lack of
social progress achieved by litigation and the risk of backlash it generates. In fact, civil rights groups long ago began to develop multidimensional forms of advocacy that are not dependent on litigation.59 The
LGBT rights movement provides the strongest refutation of Rosenberg's
arguments. Although some marriage equality litigation undoubtedly has
triggered backlash in the short term, advocates have adeptly managed a
complex overall strategy, relying on organizing and education and coordinating lawsuits with lobbying in state legislatures and even with anticipated referenda. 60 Litigation is no longer seen as the rifle-shot path to
equality but rather as merely one device in an increasingly high-tech set
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of tools. Litigation, in other words, has become radically decentered in
civil rights strategy.
In this environment, LGBT lawyering groups have developed an
extraordinary level of sophistication with regard to nonjuridical modes
and technologies of advocacy. If the emblematic movement tactic during the late 1980s and early 1990s was an ACT-UP (AIDS Coalition to
Unleash Power) sit-in or demonstration,, the core tactic now is polling.
Today, LGBT groups commission their own polling, the results of which
often shape their messaging strategies, which in turn suggest the parameters of "story banks" that solicit and authorize the collection of
accounts of certain kinds of experiences, stories that one often finds
summarized in the opening portions of the complaints that initiate litigation, in legislative testimony, and in media feature stories. 61 Until
recently, a nonprofit group's media strategy consisted of efforts to attract
media attention and coverage of its issues; today it is likely to be an
intentional and data-driven set of techniques to change public opinion,
the success or failure of which can be measured.
Use of new technologies of social change is not unique to the LGBT
civil rights movement,62 but LGBT groups have been early adopters of
mechanisms generated by broader technological change. One reason is
necessity: the frequency of antigay ballot initiatives has forced LGBT
groups into the electoral arena more often than other civil rights
groups.63 This experience has required LGBT advocates to develop
more sophisticated methods for persuading voters-not simply judges
or legislators-to reject antigay arguments.
Direct electoral political battles over LGBT rights issues culminated
in the unsuccessful effort to defeat Proposition 8 in California in 2008.
Approximately 53 percent of a total of 13.4 million voters supported a
state constitutional amendment to prohibit same-sex marriage.64 Each
side raised and spent more than $40 million, making it second only
to the presidential contest that year in the amount of money spent on
an election campaign. 55 The scale of fundraising and the nature of the
political expertise required to compete in that kind of electoral environment creates an immediate need for the capacity to play to win in the
big leagues, and its urgency simultaneously discourages any instinct to
challenge the structures of wealth that distort the electoral system. Just
as civil rights groups learn from each other, so, of course, do conservatives, and this history of repeated ballot initiatives may be predictive of
continuing antiequality campaigns on other issues, such as immigration.
Combined, these interventions outside the courtroom have helped
shape new constitutional meanings of LGBT equality. In an ironic full
circle return to Rosenberg's criticism, high-stakes court challenges on
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the issue of marriage have become virtually a no-lose proposition. Messaging campaigns do not explain all of this success, and there were some
aspects of the marriage equality campaign that fell short. The litigation
to invalidate Proposition 8 succeeded but only for California; it did not
produce the nationwide ruling that plaintiffs had sought. 66 And even
in requiring all states to allow same-sex marriage, the Supreme Court
declined to adopt heightened scrutiny in analyzing the constitutionality
of sexual orientation discrimination more generally.67 But public opinion shifts surely did pave the way for the remarkable number of lower
court opinions that struck down exclusionary marriage laws in the wake
of Windsor, 68 despite the lack of guidance in that opinion.69 In the spring
of 2013, Time Magazine declared on its cover that "gay marriage [has]
already won."7 For the marriage equality campaign, it would be only a
slight exaggeration to say that the Supreme Court became a very, very
important opinion poll.
These nonlitigation skills are not unique to LGBT groups, but multidimensional advocacy has been formative in its impact on relatively
newer rights organizations like the LGBT groups and on a younger generation of leaders in all groups. The by-products of new technologies
of advocacy and the blurred lines between legal advocacy and election
campaigns will shape the future dimensions of civil rights practice in
American political culture.

°

Ill. Social Change: Civil Rights+ Corporate Social Responsibility
=Corporatist Civil Rights
Struggles for human rights always begin with brave men and women who stand
up, isolated, against the forces ofoppression. But, in the United States, victory really
arrives on the glorious day when the people with money decide discrimination is bad
for business.
-New York Times, Feb. 26, 201471

Law is not an autonomous realm, least of all when one seeks social justice reforms. Other dimensions of movement advocacy interact with the
kinds of legal work described in the prior section. The meaning of constitutional principles and the aspiration to equality are shaped by many
actors-not only courts and legislatures, or even only those in the legal
profession more broadly.
One distinguishing mark of the LGBT civil rights movement is the
extent to which the corporate business sector has become an important
nonjuridical voice. More so than in other civil rights movements,72 gay
advocates have negotiated directly with employers to obtain internal
policies against discrimination and have enlisted corporate support to
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stress economic reasons for greater equality. Out of these efforts, a major
coalition has emerged: an alliance between LGBT rights and corporate
interests that has become one of the most effective movement resources
for combating the arguments of moral conservatives.
Again, historical context is everything. The LGBT civil rights movement grew up under and into a Reagan-Bush-Clinton-Bush-Obama corporatist political culture. Throughout that period, the political and economic dynamics of globalization weakened the power of government to
regulate multinational enterprises and to mitigate the localized externalities of downward pressure on wages and benefits. The balance of power
between business on the one hand and labor and environmental interests on the other shifted dramatically from what it was in 1964. It should
not be surprising that the significance and presumed legitimacy of business interests would be baked into any overall strategy for achieving civil
rights that essentially began during this era.
The alliance with corporate interests in the LGBT rights movement
grew out of the effort to eliminate workplace discrimination. Outside
of municipalities, usually in either large urban or university-dominated
areas, most of the early successes in securing protection came through
negotiations with large corporate employers rather than from legislation.73 As more employers agreed to adopt antidiscrimination rules, the
Human Rights Campaign began a Corporate Equality Index that itself
has become a major factor in further driving adoption of these policies,
fostering a competition among human relations and diversity professionals as they sought the 100 percent score awarded to entities that satisfied each of the HRC's indicia of" corporate equality."74
The larger political context for this effort was the rise of a Corporate
Social Responsibility (CSR) concept within the business sector roughly
coexistent with the rise of the LGBT rights movement. 75 CSR consists
of voluntary, nonenforceable practices by which companies use methods of self-regulation to integrate social and environmental concerns in
their business operations and in their relations with stakeholders?6 The
power of internal corporate law has grown as firms have been able to
bargain with public authorities and to relocate in search of less restrictive legal regimes. Implicit in the CSR concept is recognition that corporations comprise a privatist layer of sovereignty, with internal law that
crosses traditional political boundaries of state and nation.
Antidiscrimination agreements for LGBT employees are a classic CSR
strategy. Especially in sectors such as technology and tourism, corporations have long viewed the LGBT population as an important source
of skilled labor or an important market segment for their products,
or both?7 Today, with popular support for LGBT equality increasing,
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88 percent of Fortune 500 companies have adopted policies that prohibit discrimination and provide benefits for LCBT employees?8 LCBT
employee groups exist at nearly three hundred large employers?9
The corporate-friendly approach has brought cascading benefits to
the LCBT civil rights movement, at least among elites. Most significantly, it has produced a mutually legitimating discourse that can be
deployed in multiple settings. Advocacy groups repeatedly invoke a
"business leads the way" theme in efforts to persuade Congress or other
legislatures to enact antidiscrimination protections. so When the leading
corporate actors in a state, region, or nation have endorsed equal treatment, it is much easier to depict companies that continue to discriminate as laggards or outliers. Corporate support extended to marriage as
well. Amicus briefs were filed by a number of large corporate employers
in both the challenge to the "Defense of Marriage Act" and the challenge
to state laws prohibiting same-sex marriage. Employers argued that
businesses were harmed by the unnecessary complexities in personnelrelated laws caused by their inability to treat married same-sex couples
in the same way as married different-sex couples under federallaws. 81
A Wikipedia entry lists almost 125 corporations that have issued statements in support of same-sex marriage. 82
The power of corporate support for LCBT rights burst into public
view in 2014 when Arizona Governor jan Brewer vetoed legislation that
would have allowed persons with religious objections to same-sex marriage to decline service to gay customers. 83 Behind her decision was a
business-led lobbying effort that stressed the potential of antigay laws
to harm prospects for economic development.84 The episode illustrated
the value to LCBT 1ights advocates of using corporate interests to peel
off economic from social conservatives. Indeed, LCBT rights, including
marriage, seems to have become a reverse wedge issue that once fueled
support for conservative politicians but is now weakening the free
market-traditional values coalition on which the Republican Party has
depended.
There are three major costs to this alliance, however. First, it is contingent on a discourse of cultural and political sameness-that is, that the
achievement of LGBT equality would change very little in the broader
society, in family dynamics and certainly in the economic structure.85
As Patricia Cain has noted, every civil rights movement has relied on
sameness arguments to allay fears about the effects of eliminating legal
stigma,86 but such arguments, by their very nature, tend to de -radicalize
a social movement and distance it from broader efforts to rectify injustice.
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Second, the mutual legitimation effect of an LGBT-corporate alliance
strengthens a discourse promoting privatization of social costs and risks.
In family law, for example, the tendency to shift the cost associated
with vulnerable populations (unemployed homemakers, children, the
elderly) to individual caretakers has long been criticized by feminist theorists but was largely unexamined in LGBT advocates' proposals for new
family status forms of domestic partnerships and same-sex marriage. 87
More generally, the effort to allocate to individuals the expenditures that
flow from increasingly unregulated corporate discretion in hiring, firing,
and compensation of employees has become a major theme in conservative politics in the United States. 88 This development conflicts with all
but the narrowest conception of equality.
Lastly, the man-bites-dog narrative that results when well-known conservatives, such as Theodore Olson, endor se LGBT rights issues tends
to garner an outsize amount of media attention and public interest.
This can provide a powerful mechanjsm for breaking through media
noise and clutter to convey a message that equality is a demand with
broad support, but it can also be used to reinforce old stereotypes that
the LGBT community is almost exclusively composed of affluent white
males.

IV. The Future: Toward Antihierarchy
For years groups seeking equality for gays drew inspiration [rom the civil-rights
era...[Afier the adoption of Prop 8}, Gay campaigners concluded that their approach
had been wrong. With their talk ofdiscrimination, they had been appealing to voters'
heads.. .[The new strategy] involves persuading voters that their existing values allow
them to accept gay marriage... because same-sex couples are asking to join the institution, rather than to change it.
-The Economist, Feb. 201489

The future of the civil rights paradigm turns on what "civil rights"
means in a political an d legal environment in which formal equality has
been incorporated into institutions of governance and cultural authority, although structural forms of subordination continue and even
worsen. The gains of race and gender civil rights movements have
reshuffled those hierarchies, benefiting most the women and people of
color who are socially advantaged in terms of class. Those least likely
to benefit have been persons with intersecting vectors of social disadvantage, for whom the indicia of social inequality h ave hardened or
condensed at the bottom of the social pyramid. The prospect that formal equality will fail to achieve social equality, which is so eviden t with
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regard to race and gender, 90 looms for the LGBT civil rights movement
as well.
Liberal equality discourse may provide an essential tool in a long-term
effort to more fundamentally alter patterns of social stratification. But
there is an inevitable temptation to declare victory, paired with a tendency to run out of steam (not to mention donors), when a civil rights
movement has achieved a dramatic success such as marriage. The big
question for LGBT advocates is whether, when that point is reached on
these issues, "today's civil rights movement" will take on the project of
challenging the economic and social hierarchy associated with sexuality.
The paradoxical effect of securing formal equality can be to
strengthen the subordination of those at the bottom of the pyramid.
Progress in ending sex discrimination, for example, can reinforce (and
not merely pass by) the oppression of low-income women and women
of color by creating a mutually reinforcing dynamic of invisibility. 91 If
harms disproportionately affecting LGBT people of color or who have
low incomes are not challenged as such and if privileged sectors of the
LGBT community tum their attention away from a seemingly completed set of goals, the least powerful groups will become even more vulnerable. The entrenched nature of discrimination against some women
and some LGBT people not only will remain but also will worsen.
There are ideological consequences as well as material harms associated with the condensation of social hierarchy. The resilience of stratification along lines of race and poverty, in the face of civil rights progress,
creates a naturalization effect-a sense that there are intractable, irremediable causes associated with the very nature of the people who suffer
the worst that explains why they have not succeeded.
Let me close by briefly sketching two possible futures for the social
meaning of "civil rights.'' The first model is civil rights as a cultural commodity. LGBT equality is a global brand, grounded in the most desirable market demographic: young adults (gay and straight) who are in
the process of developing public policy loyalties, as they do product
loyalties, that they will continue to favor for the rest of their lives.
LGBT equality is a stakeholder-governed, public-private partnership. It
is both consumer friendly and a consumer durable. It combines value
and growth. It is market-friendly equality, embedded in the concepts
associated with CSR.
The second model of civil rights is grounded in egalitarianism and
the project of dismantling hierarchy. It is made visible by demographic
data documenting the LGBT individuals at greatest risk of harm, such as
low-income parents who-even if entitled to lawfully marry-routinely
engage with a variety of hostile public and private institutions. Such per-
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sons are at high risk of HIV infection, of police harassment, of incarceration, and of inadequate educations-all for reasons that are not limited
to, but are related to, their sexuality or gender identity. 92 They are concentrated not in the well-known gay strongholds of D.C., Fort Lauderdale, and San Francisco but in San Antonio, Memphis, and Virginia
Beach.93
One does not have to strain to identify intersectionality in such situations. Relatively advantaged LGBT people experience modified, usually mitigated systems of stratification, often sheltered by race or gender
privilege. Those without such shelters are trapped in complex hierarchies, mutually constituted by multiple vectors of subordination. Exclusions can be attacked one by one. But it is not possible to engage any
hierarchy-whether sexual, racial, or other-without addressing this
complexity. Heteronormativity is a layered set of interlocking hierarchies, not just a collection of exclusions. It is not merely straight-it has
a race, a class, and even a geography.
One of these models of civil rights-perhaps even a mixture of
both-will comprise Civil Rights 3.0.
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