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FOR WHAT PURPOSE ORGANIZED.
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CHESTER vs. DICKERSON.

Commission of Appeals of New York, 1873.

54 N. Y. 1, 13 Am. Rep. 550.

_ Action brought by Chester and other against Dickerson,

Reed, Jones and Dewitt for damages arising from fraud and

deceit in the sale. of'lands. It appeared that in November,

1864, defendants entered into written agreement whereby they

agreed to purchase. lease and take refusals of lands on their

IJ.

joint account, and that they should sell, lease or work the

lands thus taken. They further agreed that the expenses and

losses, gains and proﬁts, should be shared equally. There

FOR WHAT PURPOSE ORGANIZED.

was evidence that this agreement had existed by parol from

September, 1864. Lands were accordingly taken, and Reed

entered into negotiations with plaintiffs, and represented the

lands to be oil-producing. showing the indications of oil, which

it appeared had been produced by petroleum poured on the

lands by one Higgs, through the connivance of Jones. The

plaintiffs purchased the lands on the faith of these represen-

CHEATER vs. DICKERSON.
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tations and indications, and the purchase money was divided

among the defendants. There ‘was evidence that Reed par-

Com.mission of Appeals of New York, 1813.

ticipated in the fraud, but Dickerson was not implicated by

the evidence. Dewitt died pending the action. Plaintiffs

54 N. Y. 1, 13 Am. Rep. 550.

brought suit against defendants, on discovering the fraud.

|_The court charged that the partnership could exist by parol,

and that all of the defendants were liable for the fraud com-

mitted by either in and about the partnership. The plaintiﬂs

obtained a verdict and judgmenﬂ The general term affirmed

ti ,—/"*/—~ - .— _

A

v

Action brought by Chester and others against Dickerson,
Reed, Jones and Dewitt for damages arising from fraud and
df'ceit in th .. sale of.lands. It appeared that in November,
1864, defendants entered into written agreement whereby they
ngree>d to pnrehase, lease and take refusals of lands on their·
joint account. and that they should sell, lease or work thE•
lands thus taken. They further agreed that the expenses and
losses, tiains and profits, should be shared equally. There
was evidence 1hat this agrC'emen t had existed by parol from
September, 18f>-!. J,,ands were ac('ordingly taken, and Reed
entered into nl'gotiations with plaintiffs, and repreRC'nt.ed the
lands to be oil-producing-. showin~ the indications of oil, which
it appeared had been prndu<·<'d by petroleum poured on the
lands by mw Higgs, through the connirnnce of Jon<>s. Tht>
plaintiffs 1mreha~<>d the landi;; on the faith of these rt°'preseutations and indieations, and the purchase money was divided
among the d<:>fendants. There "vas evidence that Heed participated in the fraud, but Dickerson was not impli<-ated b,v
the evidence. Dewitt died pending the action. Plaintiff8
brought suit against defendants, on discovering the fraud.
LThe court charged that the partnership could exist by parol,
and that all of the defendants were liable for the fraud committed by either in and about the partnership. The plaintiffs
obtained a verdict and ju.dgmen.£ The general term affirmed

A

"

Cnnsrnn vs. DICKERSON. 21

CHESTER VS. DICKERSON.

the judgment, and defendants, Dickerson and Reed, appealed

21

to this court.

the judgment, and defendants, Dicke1·son and Reed, appealed

James Emott, for appellants.

A. Anthony, for respondents.

to this court.

Esnn, C. It cannot be questioned that two or more persons

may become partners in buying and selling land. There is

James Emott, for appel1ants.

nothing in the nature or essence of a partnership which

A. Anthony, for respondents.

requires that it should be conﬁned to ordinar_v trade and com-

merce, or to dealings in personal property. Story on 1'art., sec.

82, 83; Collyer on Part, sec. E}, 51, and note; I)udIe_:/ rs. I.-itHc-

ﬁcld, 21 Me. 418; Sage vs. Sherman, 2 N. Y. 417; Mead rs. Shcp-

a/rd, 5-1 Barb. 474; Pendlcton vs. Wambcrsic, -1 (Branch, (U. S.)

73; Thompson rs. Bowman, 6 Wall (U. S.) 316; Ho.ric vs. Carr,

1 Sumner (U. S. C. G.) 173. N

Kent says: “-\ partnership is a contract of two or more per-

sons to place their money, etfects, labor and skill, or some or

all of them, in lawful commerce or business, and to divide the

proﬁt and share the loss in certain proportions; and that it

is not essential to a legal partnership that it be conﬁned to

commercial business. It may exist between attoi-nc_vs, con-
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veyancers, mechanics, owners of a line 'of stage coaches, arti-

sans or farmers, as well as between merchants and bankers,“

3 Kent’s Com."_’4, 28; and wh_\' may it not exist between deal-

ers and speculators in real estate?

But, as it is claimed that the partnership in this case existed

0

b_v parol before the execution of the written agrecnie-nt, dated

November 28. 1364. it is necessary to inquire whether a part-

nership. in reference to lands, can be formed and proved by

parol. Upon this question there is considerable conllict in the

authorities. On the one hand it is claimed that a parol agree-

ment for such a partliership would be within the statute of

frauds which provides that no estate or interest in lands shall

be created, assigned or declared, unless by act or operation of

law, or by a deed or conveyance in writing subscribed by the.

party creating, granting. assigning or declaring the same; and

to this effect is the case of Smith rs. Burnham, 3 Sumner 435.

On the other hand it is clainicd that such an agreement is not

aifected by the statute of frauds, for the reason that the real

estate i treated and administered in equity as personal prop-

erty for all the purposes of the partnership. A court of equil y

EARL, C. It cannot be questioned that two or more persons .
may become pm·tners in buying and selling land. Tht>re is
nothing in the nature or e88l'Uce of a partnerRhip which
require8 that it shonld be confined to Ol'dinary trade and COlll ·
merce, or to dealings in per8onal property. Htor·.v 011 Pm·L se1·.
82, 83; Coll~1 e1· on Part., sec. :;, 51, and note; Dudley rs. Littlefield, 21 :Me. 418; Sage vs. Nlwrman, ~)I", Y. -117; Jlead rs. Slu·pllird, 54 Barb. 474; P('ndfoton vs. ffambcrsi<', 4 Craneh, (tr. ~-)
7;.1; Thompson rs. Bo1nnan, G \\'all (G. S.) :HG; Ho.de V8. Carr,
1 ~umner ( U. K C. C.) 17:t
Kent says: ".\ partnl'l'8hip is a contract of two or more pet'·
sons to plaee their money, l ffects, labor aml skill. or some or
all of them, in lawful commerce or lmsim•ss, and to di\·ide the
profit and sharp the losR in certain p1·opm·t ions; and that it
is not essl·nl ial to a ll'gal pai·t11p1·sliip that it ill' 1·ontined to
eommerdal ltnsinPss. 1t may exist between ntto1·m·ys, conveyauee1·s, lll(•c·hanfrs, owners of a line 'of stage eoac·hes, artisans or far1111·1·s. as well as hf•twl'en me1Thants nnd uankt>t's,"
3 Kent's Con1. :!J., ~8; and wh,,· may it not exist between dt•al·
ers and s1weulato1·s in n·al estatl'?
But, as it is daimed that the partnership in this case• existt•11
by parol lwfort• tl11• ex<'cui ion of the writtPn agreP11H'11 I", da 1Pcl
NovPmber :!~. 1~fi -L it is m•cessary to inquil'e wlwthPr a pa1·tnership. in I'l'ft•l'Ptl<'e to lan<ls, eirn be fo1·1m·d nnd pl'lH"t•cl hy
parol. Upon this quPstion there is considp1·ahh• 1·onllil·t iu the
authorities. On the on(~ hautl it is dairnt•tl that a pa1·ol ag1·ec'ment fo1• such a part11p1·sliip would be withi11 the statutt• of
frauds which 1n·o,·ides that no t•staft• or inter(•st in lands shall
be created, assigned or dl·t·la1·~l. u11less hy act or opPmtion of
law, or by a deed or com·pyimce in \\Tiling- suhs1·1·ihed by thP
party creating, grantin~. n~sig11ing- 01· dl'c·lal'in~ thP l'mme; and
to this effect is the case of 8111itl1 rs. Burnham, 3 Sumner 435.
On the other hand it is claimed that suel1 an agrPPnwnt is not
affected by the statute of frauds, for the J'<•nso11 that tht• real
estate is treated and adrninh~te1·t><l in equity as pl.'rsonal propPrty for all the purposes of the partnership. A court of equi1y

..

22 Osszs on PARTNERSHIP.

22

OASES ON PART:SEHSHlP.

having full jurisdictionof all cases between partners touching

the partnership property, it is claimed that it will inquire into,

take an account of, and administer upon all of the partnership

property. whether it be real or personal, and in such cases will

not allow one partner to commit a fraud or a breach of trust

upon his copartner by taking advantage of the statute of

frauds; and to this effect are the followingauthorities: Dale

vs. Hamilton, 5 Hare 369; Essex vs. Esser, 20 Beavan 449; Bun-

nell rs. Taintor, 4 Conn. 568. A full discussion of the question

is found in Dale rs. Hamilton; and the reasoning and review

of the cases there by Vice Chancellor ‘Wigram are quite sat-

isfactory. The general doctrine is there laid down that “a

partnership agreement between A and B that they shall be

jointly interested in a speculation for buying, improving for

sale and selling lands may be proved without being evidenced

by any writing, signed by or by the authority of the party to

be charged therewith within the statute of frauds; and such an

agreement being proved, A or B may establish his'interest

in land, the subject of the partnership, without such interest

being evidenced by any such writing.” I am inclined to think
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this doctrine to be founded upon the best reason and the most

authority. But whether it -is or not, it is not very important

to decide in this case. Most of the conﬂict in the authorities

has arisen in controversies about the title to the real estate

after the dissolution of the partnership or the death of one of

the partners. But suppose two persons, by parol agreement;

enter into a partnership to speculate in lands, how do they

come in conﬂict with the statute of. frauds? No estate or inter-

est in land has been granted, assigned or declared. \Vhen the

agreement is made no lands are owned by the ﬁrm, and neither

party attempts to convey or assign any to the other. The con-

tract is 'a valid one, and in pursuance of this agreement they

go on and buy, improve and sell lands. VVhile they are doing

this, do they not act as partners and bear a partnership rela-

tion to each other? VVithin the meaning of the statute in such

case neither conveys or assigns any land to the other, and

hence 'there is no conﬂict with the statute. The statute is not

so broad as to prevent proof by parol of an interest in lands;

it is simply aimed at the creation or conveyance of an estate

in lands without a writing. If there was a parol agreement

'in this case before the written one, it was just like the one

haling fall jurisdiction·of all cases between partners touching
the partnership property, it is claimed that it will inquire into,
take an account of, and administer· upon all of the partnership
property, whether it be real or personal, and in such cases will
not allow one partner to commit n fraud or a breach of trust
upon his copartner by taking udnmtage of the statnte of
frauds; and to this effect nr·e the following_autlwrities: Dale
vs. Hamilton, 5 Hare 369; Essex vs. Bssr.r, 20 Beavan 449; Bun·
nell i•s. 7'aintor, 4 Conn. 568. A full discussion ·of the question
is found in Dale i·s. Hamilton; and the reasoning and review
of the cases there by Vi<'t' Chaneellor '\Yigram are quite sat·
isfnctory. The general doctrine is there laid down that "a
partnership agrt.>ement between A and B that thc>y shall be
jointly interested in a speculation for buying, improving for
sale and selling lands may be proved without being evideuced
by any writing, signed by or by the authority of the party to
be charged therewith within the statute of frauds; and such an
agreement being provC'd, ~\ or B may establish his· interest
in land, the subject of the partnership, without such interest
bPing evidenced by any such writing." I am inclined to think
this doctrine to be founded up-0n the best reason and the most
authority. But whether it is or not~ it is not very important
to decide in this case. Most of the conflict in the authorities
has arisen in controversies about the title to the real estate
after the dissolution of the partnership or the death of one of
the partners. But suppose two persons, by parol agreement;
enter into a partnership to speculate in lands, how do they
come in conflict with the statute of. frauds? No estate or interest in land has been gmnted, assigned or declared. "rhen the
agreement is made no lands are owned by the firm, and neither
party attempts to convey or assign any to the other. The con·
tract is ·a valid one, and in pursuance of this agreement they
go on and buy, improve and sell lands. While they are doing
this, do they not act as partners and bear a partnership relation to each other? \Vithin the meaning of the statute in such
case neither conveys or assigns any land to the other, and
hence there is no conflict with the statute. 'fhe statute is not
so broad as to prevent proof by parol of an interest in lands;
it is simply aimed at the creation or conveyance of an estate
in lands without a writing. If there was a parol agreement
'in this case before the written one, it was just like the one

Onssrna vs. Drcxsnsozt. 23

embodied in the writing, to wit, a partnership to purchase,

0HESTER VS. DICKERSON.

23

lease and take refusals of land and then sell, lease or work

ithem for the joint beneﬁt of the parties. This is not a con-

troversy about the title to any of the lands taken or owned by

the partners, but it simply relates to the conduct of the defend=

ants while they were acting as partners; and in such a case

the statute of frauds certainly can present no obstacle to

relief.

\\’e then come to the question whether there was suﬁicient

proof of the existence of this partnership by parol before the

28th of November. 1864, and I cannot doubt that there was.

Jones distinctly testified that the partnership between all the

defendants did exist as early as September, and that it was

afterwards put into writing. Neither Reed nor Dickerson, in

their testimony, denied this, and neither of them claimed that

they did not become partners until the writing was executed.

There is abundant evidence that Reed was associated with

Jones as early as the later part of September, or the fore part

of October. It does not appear how or by what negotiation

the members of the ﬁrm were brought together in partner-
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ship, and it does not appear through what agency Dickerson

was induced to join with the others. As to him, all we have

is the evidence of Jones, above referred to, and the writing,

and the fact that he, subsequently, without objection, in the

division of the money received from the plaintiffs, allowed his

share of the sums paid for the services of Higgs, who was

employed to pour oil upon the lands, from some time about

the ﬁrst of September. Hence we must take it as proved, in

this case, that this partnership existed as early as September.

1864. But it is claimed, on the part of the appellants, that all

the rules of commercial partnerships do not apply to part-

nerships in real estate. They apply to every other kind of part-

nership, and why not to this? This kind of partnership is

formed like every other, for the mutual proﬁt and advantage

of the parties, and there is no reason why it should not be

governed by the same rules. -

In all partnerships one partner is the general agent of all

the partners for the transaction of all the partnership busi-

ness, and_I can perceive no reason for not applying the same

rule of agency to partnerships in real estate. In fact, all the

powers, duties and rights which usually appertain to partner-

embodied in the writing, to wit, a partnership to purchaae,
lease and take refusa}s of land and then sell, lease or work
ithem for the joint benefit of the parties. 'fhis is not a controversy about the title to an.r of the lands taken or owned by
the partners, but it simply relates to the conduct of the defend.
ants while they were acting as partners; and in such a case
the statute of frauds certainly can present no obstacle to
relief.
\Ve then come to the question whether there was sufficient
proof of the existence of this partnership by parol before the
28th of November~ 1864, and I cannot doubt that there was.
Jones distinctly testified that the partners4ip between all tlle
defendants did exist as early as September, and that it was
afterwards put into writing. Neither Reed nor Dickerson, in
their testimony, denied this, and neither of them claimed that
they did not become partners until the writing was executed.
'.rhere is abundaQ.t evidence that Reed was associated with
J<>nes as early as the later part of September, or the fore part
of October. It does not appear how or by what ne'g otiation
the members of the firm were brought together in partnership, and it does not appear through what agency Dickerson
was induced to join with the others. As to him, all we have
is the evidence of Jones, above referred to, and the writin~,
and the fact that he, subsequently, without objection, in th1~
division of the money received from the plaintiffs, allowed hiH
share of the sums paid for the services of Higgs, who was
employed to pour oil upon the lands, from some time about
the first of September. Hence we must take it as proved, in
this case, that this partnership existed aa early as September.
1864. But it is claimed, on the part of the appellants, that all
the rules of commercial partnerships do not apply to partnerships in real estate. They apply to every other kind of pa1'tnership, and why not to this? This kind of partnership is
formed like every other, for the mutual p1·ofit and advantage
of the parties, and there is no reason why it should not be
gov~!l!ed by the same rules.
In all partnerships one partner is the general agent of an
the partners for the transaction of all the partnership business, and! can perceive no reason for not applying the same
rule of agency to partnerships in real estate. In fact,, all the
powers, duties and rights which usually appertaiD; to partner·

•

24 Cases on I’An'rs1~;usu1r.

24

CASES ON PAHT.S.IH<:HllP.

ships must appertain to partnerships in real estate, except

as they are modiﬁed by the character of the property;

and the only difference grows out of the rules of law

in reference to the conveyance and transmission of real

estate. One partner cannot convey the whole title to real

estate unless the whole title is vested in him. Tan Brunt vs.

A pplcgatc, 44 N. Y.‘ 544. But he can enter into an executory

contract to convey, which a court of equity will enforce. While

a contract for the conveyance of land must be in writing. yet

an agent to execute the contract may be appointed by parol.

Willard on Real Estate, 376. .\nd hence, when the partnership

business is to deal in real estate. ouc partner has ample power.

as general agent of the ﬁrm, to enter into an executory con-

tract for the sale of real estate. I ﬁnd no authority holding

that the rules of ordinary commercial partnerships do not

apply to partnerships in real estate. except the case of Pitt-s:

vs. Wuugll, 4 Mass. -1234. It was there held that the law iner-

chant respecting dormant partners did not extend to specu-

lators in land. The learned judge writing the opinion did not

cite any authority for the decision he made, and his reasons
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for the conclusions which he reached are not satisfactory.

Dormant partners are held liable for the debts and contracts

of the ﬁrm, because they are, in fact, members of the ﬁrm, and

share in its proﬁts, and the law will not allow them secretly

to share in the proﬁts of the ﬁrm without taking their share

of the risks and bearing their share of the losses, as to third

persons. And there is precisely the same reasons for holding

a dormant partner in a real estate partnership liable to all

persons dealing with the ﬁrm. In Patterson rs. I§rcu'.<:tcr, -L

Edw. (N. Y.) Ch. I152. the vice chancellor expressed the opinion

that the law merchant does not apply to partners in buying

and selling land. This case and Pitts rs. ll'uu_r/Ii are com-

mented on by Judge Mitclicll in licnncr rs. Harrison, 19 Barb.

53, and are there shown not to be precise authority for the doc-

trines announccd. It follows, therefore, that the court com-

mitted no error in holding that all the partners were liable for

the frauds committed by either in the transaction and prose-

cution of the partnership enterprise, for it is well settled that

the ﬁrm is bound for the fraud committed by one partner in

the course of the transactions and business of the partnership,

even when the other partners have not the slightest connection

ships must appt•rtain to parlnerslilps in real estate, except
as they are modified by the cha1·acter of the 1>roperty;
and the only difference grows out of the rult-8 of law
in refert•nce to the com·evanee
and transmission
of real
.
.
estate. One partner cannot <'Oll \"p~· the whole title to real
(•state unless the whole titlt• is n•sh•<l in him. l"an Brunt v.s.
Applegate, 44 N. Y. 544. Hut he ('an entn· into an executory
C'ontract to conve~·, which a court of equity will enforn•. While
a contract for the conveyanee of land must be in w1·iting. yet
an agent to exPeute the contmct may be appointed b.v parol.
lViUard on Real E.~taft'. :~7G. .\nd heiwe, when the partnership
lrnsiness is to dPal in t·t~al estate. one partner hns ample power,
as general agent of the firm, to entl•r into an eXP<'Utory contract for the sale of real estatt>. I find no authority holding
that the rules of ordinary <·ommt•reial partnerships do not
apply to partnPrRhipR in r1•al t>Htate. 1·x<·t~pt the <'a:-w of Pitt~
vs. Wu11gh, 4 )lai-;K. 4:!4. It Wai'\ tht•1·1· lu•ld that the law nu•1·chant resp<·<·ting dormant partner!'.! •lifl not PXt<>nd to spl•enlators in Jund. The learned jud~e writing the opinion did not
cite any authority for the deeision he mad<', au<l his reasons
for the conclusions which ht~ reaehc>d are not satiMfactory.
Dor·mant partnt:rs are helcl liable fm· the debts and contracts
of the firm, bf:>l'ause they arl', in fad, 11u•111b<:>rs of th<> firm, and
share in itl'I profits, and the law will not allow thPm secretly
to share in tltt-> profits of tlw firm without taking thl'ir share
of the risks and bPa1·ing thr·ir share of the lossps, as to third
persons. ..:\nd tlu're is precis<•ly the 1-\HllW r(•a:-;ons for holding
a dormant parim·1· in a real estate pa1·tnership liable to all
persons denliu~ with the fi1111. In Pattcr.~on n~. lln·tr~fer, 4
Edw. (~. Y.) Ch. :i:>:!, the vice chancellor expr<·ssl'd the opinion
that the law Jll('l'(·lr:.111t does not applJ• to partnPrs in buying
and sdling land. Tl1is case :rnd Pitts rs. ll'au!Jh are commented on hy Ju,lgP )litcltell in Jfr1111cr rs. Harrison, rn Barb.
53, and are thPJ'(' shown not to be lH"el'ise authority for the doctrines anno111H <•1l. It follows , therefore, that the court committed no error in holding that all the partners were liable for
the frauds committed hy either in the transaction and prosecution of the partnPrf'lhip enterprise, for it is well settled that
the firm is bound for the fraud committed by one partner in
the course of the trammctions and business of the partnership,
even when the other partners ha n~ not the slightest connection
0

Wooowonmi vs. .BENNETT. 25

WooDWORTH VS • . BENNETT.

with, or knowledge of, or participation in the fraud. Story

25

on Part., sec. 108. Collyer on Part, sec. 445; Griswold -vs.

Haven, 25 N. Y. 595, S2 Am. Dec. 380.

[The remainder of the opinion is unimportant]

Judgment affirmed.

Norm: For other cases bearing upon partnerships organized for the

purpose of dealing in land, see Mechem’s Elem. of Pai-tn., § 17 and notes.

WOOD\\'ORTH vs. BENNETT.

Court of Appeals of New York, 1870.

with, or knowledge of, or participation in the fraud. Story
on Part., sec. 108. Collyer on Part., sec. 445; Gt··iswold ·1;s.
Ha,,;en, 25 N. Y. 595, S2 Am. Dec. 380.
[The remainder of the opinion is unimportant.]
Judgment aftlrmed.

43 N. Y. 273, 3 Am. Rep. 706.

Appeal from a judgment of the supreme court affirming a

Judgment allowing a counter claim, in favor of the defendan\

NoTE: For other ca'!es bearing upon partnerships organized for the
purpoee of dealing in land, see Mechem's Elem. of Partn., § 17 and notes.

Bennett and against the plaintiff Woodworth for $100. Opiu-

ion states the facts.

G. F. Birknell, for appellant.

Charles Mason, forprespondent. '

CHURCH, C. J . The point in this case is, whether the court

below erred in allowing to the defendant the sum of $100 as

an offset. The facts are substantially as followsz" The plaint-

WOOD,VORTH vs. BENNETT.

iﬂ’, defendant, Stephens and Truesdell, made an agreement
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in the naturetof a copartnership, to propose or bid for public

Court of Appeal.fl of

work on_ the Seneca river improvement. The bid was to be

N~w

York, 1810.

put in in the name of the plaintiff alone, the defendant and

43 N. Y. 273, 3 Am. Rep. 706.

Stephens to become sureties. Truesdell was at the time an

engineer in the employ of the State on the canals. The bid

was made in the name of the plaintiff, in accordance with the

arrangement. Before the work was awarded, the said parties

made an agreement with one Haroun, to withdraw their claim

to the work, and sell their bid to him for $400 (he being a

higher bidder for the same work), which was consummated.

Appeal from a judgment of the supreme court affirming- a
JUdgment allowing a counter claim, in favor of the defendam
Bennett and against the plaintiff \Yoodworth for flOO. Opiuion states the facts.

and he gave his note for the amount. It wa then arranged

that the note should be left with the plaintiff for collection.

G. F. JNf'knell, for appellant.

and that when collected each of said persons should be entitled

4

Olta.rles JI a.~011, for respondPnt.
CmmcH, C . .J. The point in this case is, whether the com·t
below erred in allowing to the defendant the sum of $100 as
an offset. The faets are snb~1antially as follows: The plaintiff, defendant, ~tephens and TrnesdPII, ~nnrle an agr«>ement
in the nature of a copartnership, to propose or bid for public
wor·k on. the Senera riYer improvement. 'fhe bid was to be
put in in the name of the plaintiff alone, the defendant and
Stephens to become snreti<>s. 'frnesclell was at th<.• time an
engineer in the en1plo.v of the 8tate on tlw eauals. The bid
was made in the name of the plaintiff, in aceordance with the
arrangement. Before the work was awarded, the said parties
made an agreement with one Haroun, to withdraw their claim
to the work, and sell their bid to him for $-100 (he being a
higher bidder fo1· the Aame work), which was consummated,
and he gave his note for the amount. It was then arranged
that the note shonld be left with the plaintiff for collection.
and that when collected each of said persons should be entitled
4

26 Ossss ON_ Purrs ERSEIP.

26

CASES ON. PARTNERSHIP.

to $100. The plaintiff collected the note, paid to Stephens and

Truesdell each $1.00, and promised to pay the defendant, and

apply it on their deal, but never did. It is claimed that it can-

not be allowed, on account of the illegality of the transaction

out of which it arose. To enable the court to apply correct

legal principles, it is necessary to analyze the transaction and

ascertain its true nature and character. .

The original arrangement for a joint interest or copartner-

ship was illegal, and contrary to a positive statute in two

respects. The law of 1854, chapter 329, in substance requires

that every proposal for work shall contain the names of all

persons who are interested, and prohibits any secret agree-

ment or understanding that any person not named shall

become interested in any contract that may be made, and engi-

neers, and all other persons in the employ of the State on the

canals, are also prohibited from becoming interested in any

contract or job on the public works.

In the next place, the transaction with Haroun was contrary

to public policy, and illegal. It is manifest that the object and

purpose of the purchase of the bid was to have it withdrawn
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so as to enable Haroun to take the contract upon a higher

bid. This was directly against the interests of the State, and

tended to destroy that honest competition which public bid-

ding is designed to secure; and when, as in this case, it was

done partly for the beneﬁt of an oﬂicer of the State, whose

duty it was to protect its interests, it was not only contrary

to public policy, but was grossly corrupt.

The supreme court placed its decision in favor of the defend-

ant, upon the ground that as between these parties, the illegal

contract had been fully executed when Haroun paid the money,

and that the plaintiff then became a mere depositary, and held-

the money for the use of the other parties.

It is undoubtedly true that, if the contract or obligation

does not depend upon nor require the enforcement of the unexc-

cuted provisions of the illegal contract, it will be carried out.

It has been laid down as a test, that whether a demand con-

nected with an illegal transaction is capable of being enforced

at law depends upon whether the party requires any aid from

the illegal transaction to establish the case: Ohitty on Con.

657. So it has been settled that where a party pays money to

a third person for the use of another, which, on account of

to flOO. The plaintift' collected the note, paid to Stephens and
Truesdell each $1.00, and promised to pay the defendant, and
apply it on their dc>al, but never did. It is claimed that it cannot be allowed, on account of the illegality of the transaction
out of which it arose. To enable the court to apply correct
legal principles, it is necessary to analyze the transaction and
ascertain its true nature and character.
The original arrangement for a joint interest or copartnership was illegal, and contrary to a positive statute in two
respects. The la_w of 1854, chapter 3:!9, in substance requires
that every proposal for work shall contain the names of all
persons who are interested, and prohibite any secret agreement or unde1·standing that any person not named shall
become interested in any contract that may be made, and engineers, and all other persons in the employ of the State on the
canals, are also prohibited from becoming interested in any
contract or job on the public works.
In the next place, the transaction with Haroun was contrary
to public policy, and illegal. It is manifest th.at the object and
purpose of the purchase of the bid was to have it withdrawn
so as to enable Haroun to take the contract upon a higher
bid. 'fhis was dil'ectly against the interests of the State, and
tended to destroy that honest competition which public bidding is designed to sec.ore; and when, as in this case, it was
<lone partly for the benefit of an officer of the State, whose
duty it was to protect its interests, it was not only contrary
to public policy, but was grossly corrupt.
The supreme court placed its decision in favor of the defendant, upon the ground that as between these parties, the illegal
contract bad been fully executed when Haroun paid the money,
and that the plaintiff then became a mere depositary, and held·
the money for the use of the other parties.
It is undoubtedly true that, if the contract or obligation
does not depend upon nor require the enforcement of the unexecuted provisions of the illegal contract, it will be carried out.
l t has been laid down as a test, that whether a demand connected with an illegal transaction is capable of being enforced
at law depends upon whether the party requires any aid from
the illeg-al transaction to establish the case: Chitty on Con.
G57. So it has been settled that where a party pays money to
a third person for the use of another, which, on account of

i Woonwonrn vs. Bnxxnrr. 27

the illegality of the transaction, he was not obliged to pay,

°WOODWORTH

ys.

BENNETT.

21

such third person cannot interpose the defense of illegality

[to an action for the money brought by the person for whose

use it was so. paid]. Tenant vs. Elliott, 1 Bos. & Pull. 3; Mer-

ritt vs. Millard, 4 Keyes, (N. Y.) 208. This principle is based

upon the undoubted right of a. person to waive the illegality,

and pay the money; and that when once paid, either to the

other party directly or to a. third person for his use, it can-

not be recalled; and that the third person, who was in no

way connected with the original transaction, cannot avail

himself of a defense which his principal saw ﬁt to waive.

If the only illegal transaction was the contract with Haroun

for the sale of the bid, these principles might be applicable,

and would probably constitute a good answer to the objection

to this counter claim. The payment of the money by Haroun

completed that contract, and nothing remained unexecuted.

But here the original partnership was illegal; not because of

its purposes and objects, but its composition was prohibited

by law. If a lawful ﬁrm should receive "funds from an illegal

trallic or business, it may be that the illegality would be
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regarded at an end, and a division of the money enforced by

virtue of the rights of the members under the contract of part-

nership. This is the utmost limit to which the rule can be car-

ried: Brooks vs. Martin, 2 Wall. (U. S.) 70.

In such a case the obligation to divide would not arise out

of the illegal purposes of tl1e.ﬁrm, nor would the division carry

out any of those purposes, but the obligation would arise out

of the contract of partnership itself. Here this contract was

illegal. The object of the statute was to enable the State

ofﬁcers to know with whom they contracted, and also to see

that the statute. prohibiting engineers and other canal oiﬁcers

from becoming interested, was not violated, and to prevent

all secret combinations in relation to obtaining work.

The money obtained by this bid belongs to the ﬁrm; and the

plaintiff could have been compelled to divide, if the ﬁrm had

been lawful, by force of the contract organizing it. In this

case he also agreed to pay the money, and defendant asks the

court to compel him to perform this obligation. The answer

to it is obvious. There is no obligation, because it was incurred

contrary to law. It rests upon the contract of partnership,

and that is void for illegality.

the illegality of the tran~action, he was not obliged to pay,
such third person canuot interpose the defense of illegality
[to an action for the money brought by the person for whose
use it was so. paid]. Tenant vs. Elliott, 1 Bos. & Pull. 3; Merritt vs. Millard, 4 Keyes, (N. Y.) 208. This principle is based
upon the undoubted right of a person to waive the illegality,
and pay the money; and that when once paid, either te the
other party directly or to a thir~ person for his use, it cannot be recalled; and that the third person, who was in no
way connected with the original transaction, cannot avail
himself of a defense which his principal saw tit to waive.
If the only illegal transaction was the contract with Haroun
for the sale of the bid, these plinciples might be applicable,
and would probably constitute a good answer to the objection
to this counter claim. The payment of the money by Haroun
completed that contract, and nothing remained µnexecuted.
But here the original partnership was illegal; not because of
its purposes and objects, but its composition was prohibited
by law. If a lawful firm slwuld receive tunds from an illegal
traffic or business, it may be that the illegality would be
regarded at an end, and a division of the money enforced by
virtue of the rights of the members under the contract of partnership. This is the utmost limit to which the rule can be carried: Brooks vs. Martin, 2 Wall. (U. S.) 70.
In such a case the obligation to divide would not arise out
of the illegal purpoRes of the.firm, nor would the division carry
out any of those purposes, but the obligation would arise out
of the contract of partnership itself. Here this contract was
illegal. The object of the statute was to enable the State
officers to know with whom they contracted, and also to see
that the statute. prohibiting engineers and other canal officers
from becoming interested, was not Yiolated, and to prevent
all secret combinations in relation to obtaining work.
The money obtained by this bid belongs to the firm; and the
p~aintiff could have been compelled to divide, if the firm had
been lawful, by force of the contract organizing it. In this
case he also agrE>ed to pay the money, and defendant asks the
court to compel him to perform this obligation. The answer
to it is obvious. There is no obligation, because it was incurred
contrary to law. It rests ,upon the contract of partnership,
and that is void for illegality.

28 Cases on PABTNERs‘lllP.

2S

OASES ON PARTNEll~lllP.

In law there was no‘ partnership, and none of the parties

obtained any rights under the contract creating it: Armstrong

vs. Lewis, 3 Mylne & Keene 45.

The sentiment of "honor among thieves” cannot be enforced

in courts of justice. Suppose the engineer had sued for his

share after an express promise, would any court have tolerated

his claim for a moment in the face of a statute prohibiting him

from being interested? If not, in what respect does the defend-

ant occupy any better position? The ﬁrst step in his case is

to prove that he was a secret partner and entitled to a share

of this money. The law prohibits secret partners, and he is,

‘therefore, not a partner.

The express promise does not aid the defendant, because the

promise was only to carry out the unexecuted provision of the

contract of partnership to divide the money. The two cases

‘cited by the counsel for the defendant, if they are to be re-

regarded as good law,are distinguishable from this. In the case

of Faiknry rs. Rrnous. 4 Burr. 2060, one of two partners had

paid £3,000 to settle differences in illegal stock-jobbing opera-

tions, and the defendant executed his bond to secure the share
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of the other partner. The court overruled the defense recog-

nizing the exploded distinetion between acts malum prohibit-um.

and malum in se, and held that as between those parties the

bond was to secure the plaintiff for money paid, and the pur-

poses of the payment would not be inquired into. A similar

decision was made upon the authority of this case in Pet:-in

vs. Hannay, 3 Term Report 418, Lord I{l<lXYO.\I dissenting. The

distinction between the above cases and this is in the circum-

stance that there the illegal transactions had been closed up

and settled. and the obligations sought to be enforced were

for the money advanced for that purpose. Here it is sought

to consummate the illegal contract by a. new agreement that

it shall be performed. No case has gone this length, and the

two cases above cited have been very much shaken by sub-

sequent decisions, and are, to say the least, questionable

authority, especially the latter: Aubert vs. Jlazc, 2 Bos. & Pu].

370; Zllitchcll rs. Cockburne, 2 H. Blackstone 380; Ea: par-te Dan-

iels, 14 Ves. 190; Lozcry vs. Bourdicu, 2 Douglas 467; B-rozrn. -vs.

Turner, 7 Term Rep. 630; Balding vs. Pitkin, 2 Caines (N. Y.)

147, note a.

The general rule on this subject is laid down in this court,

._.| . W ; >

In law there was no partnership, and none of the parties
obtained any rights under the contract creating it: Armstrong
va. Lewis, 3 M~·lne & Keene 45.
The sentiment of '·honor among thieves" cannot be enforced
in courts of justice. Suppose the engineer had sued for his
share after an express promise, would any court have tolerated
his claim for a moment in the face of a statute p1·ohibiting him
from being interested? If not, in what respect does the defendant occupy any better position? The fkst step in his case is
to prove that he was a secret partner and entitled to a share
of this money. The law prohlbits sec1·et partners, and he is,
therefore, not a partner.
The express promise does not aid the defendant, because the
promise was only to carry out the unexecute<l provision of the
·contract of partnership to didde the moneJ·. The two cases
'cited by the coum1el fo1· the defendant, if thPy are to be reregarded as good law, are dh~tinguishable from this. In the case
of Faikne!f rs. Hf'1w111~. 4 Burr. 206fl, one of two partners had
paid £3,000 to settle differences in ill(•gal stock-jobbing operations, and the defendant executed his bond to secure the share
of the other partner. The court owrruled the d('fense recog-ni?.ing the exploded distinction between acts malum pt"ohihit11111.
and rnalum in se, and held that as between those parties tlie
bond was to secure the plaintiff for money paid, and the purposes of the payment would not be inquired into. A similar
dcci!-1.ion w;1s made upon the authority of this caRe in Petrir.
vs. Ha1111a!J~ 3 Term HPport -118, Lord KE'.'i'Yo;-.; clissenting. Tht~
distiudion betwl't'n the abon~ cases and this is in the circunistanee that tlwre the illegal transactions lrnd been closed up
and settled, nnd the obligations sought to he (•nforc<>d were
for the mmwy ad\'anced for that purpose. llere it is sought
to con"nmmate the illegal oontract by a new agreement that
it shall be pt>rformed. No case has gone this lPngth, and the
two cases abov0 cited ha,·e been very much shaken by subsequent decisions, and are, to say the least, questionable
authority, especially the latter: Aubert i:s. Jlazc, 2 Bos. & Pul.
370; M itchcll t;S. Cockburne, 2 H. Blackstone ~~80; Ex pa rte Daniels, 14 VeR. 190; Lou:ry vs. Rourdicu, 2 Douglas 467; Brotrn. ·vs.
Turner, 7 Term Rep. 630; Belding vs. Pitkin, 2 Caines (N. Y.)
.147, note a.
The general rule on this subject is laid down in this court,

Woonwonrn vs. BENNETT. 29

in Gray vs. Hook, 4 N. Y. 499, by liIULua'r'r, J., as follows:

WOODWORTH VS. BENNETT.

29

“The distinction between a void and a valid new contract in

relation to the subject-matter of a former illegal one depends

upon the fact whether the new contract seeks to carry out or

enforce any of the unexecuted provisions of the former con-

tract, or whether it is based upon a. moral obligation growing

out of the execution of an agreement which could not be

enforced by law, and upon the performance of which the law

will raise no implied promise. In the ﬁrst class of cases, no

change in the form of a contract will avoid the illegality of

the first consideration, while express promises based upon the

last class of considerations may be sustained.”

It is sometimes difficult to apply general rules to particular

caes, but this case comes clearly within the ﬁrst class men-

tioned in the above rule. It is not from any regard to the

rights of the party setting up this defense that courts refuse

to enforce illegal contracts, but it is for the protection of the

public. The plaintiff in this case is entitled to no sympathy

or favorable consideration. He must have made an aﬁidavit

that no other person was interested with him in the proposal,
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and when he received this money, as between him and the

defendant, the latter was entitled to it; and while we have no

disposition to justify his conduct, his position enables him to

secure the advantage of a decision which we are compelled to

make in obedience to a principle of public policy which is indis-

pensable for the protection of the community against the cor-

rupting inﬂuences of illegal transactions. S

The observation of Lord M.\Nsr1nI.n in H olmun vs. Johnson,

1 Cowper 3-13, is applicable here. He said: “The objection

that. a contract is immoral or illegal as between plaintiff and

defendant, sounds at all times very ill in the mouth of the

defendant (in this case the plaintiff). It is not for his sake,

however, that the objection is ever allowed, but it is founded

in general principles of policy which the defendant has the

advantage of, contrary to the real justice, as between him and

the plaintiff, by accident, if I may so say.”

Judgment must be reversed and a new trial ordered, costs

to abide the event.

' All the judges concurring.

Judgment reversed and a new trial ordered.

Non-1:: See following case. '

in Gray vs. Hook, 4 N. Y. 499, by :ML'LLETT, J., as follows:
"The distinction between a void and a valid new contract in
relation to the subject-matter of a former illegal one 'depends
upon the fad whether the new contract seeks to carry out or
enforce any of the unexecuted provisions of the former contract, or whether it is based upon a moral obligation growing
out of the exer'.ution of an agreement whkh could not be
enforced Ly law, aud upon the performance of whieh the law
will raise no implied promise. In the first class of f'ases, no
chan~e in the form of a contract will avoid the illc•gality of
the first considel'ntion, while express promii;ic>s lJased upon the
last class of considt>ratio1_1s ma~· be sustahwd."
It is sonwtimes ditlit:nlt to apply general rules to particular
cases, but this case conws cleal"ly within th~ first class mentioned in the above rule. It is not from any regard to the
rights of the party setting up this defense that co~tt'ts refuse
to enforce illegal eout rads. hut it is for the proketion of the
public. The plaintiff in this case is entitled to no s.nnpathy
or favorable eonsiderntion. He mnst ha,·e made an affidavit
that no other ppt·son was interested with him in the 1woposal,
and when he rece>in•d thii-; money, as hetwe<•11 him aud the
defendant, the lat1Pt' w:is entitled to it; and while we have no
disposition to jm;tif.v his comh1ct, his position enables him to
secure the advantag-e of a clPl'ision whil'h we are compPlled co
make in obPlli<'nee to a p1fodple of pnbli<- polil',Y whi<'h is indisJH'n~able for the p1·ot<•dio11 of the community against the corrupting influences of illt>gal transactions.
The olJsenation of Lord )lAKSfiELD in II ol11wn vs. ,fol111son,
1 Cowpe1· :~43, is applkahle here. He sairl: ''The ohjt•1·tio11
that a contract is immoral or illegal as betw<'<'ll plaintiff and
defendant, soundR at all times n•r.v ill in the mouth of the '
defendant (in this tas<' ihe plaintiff). It is not for his sak<'.
boweYer, that the objedion is ever allowed, hut it is fonndect
in general prineiples of polie~· which the defendant has the
advantage of, contrary to tht> real justice, fif-1 lwtween him and
the plaintiff, by accident, if I mu.v so say."
Judgment must be ren.'rsed and a new tl'ial 01·dered, costs
to abide the event.
All the judges concurring.
Judgment revprsed and a new trial ordered.
NOTJ1:: See following case.

30 Oasns on l’AB'1‘Nl~2RSHlI'q
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CRAF'I'Yvs. McCONOUGHY.

Supreme Court of Illinois, 1875.

79 Illinois, 346, 22 Am. Rep. 171.

Bill in equity by Mcflonoughy against (‘raft and others for

an account and distribution of the proﬁts of an alleged partner-

CRAFTYvs. McCONOUGHY.

ship existing under the contract referred to in the opinion.

'l‘he defense was that the contract was void as in restraint of

trade. and opposed to public policy. Decree below for com-

Supreme Qourt of Illinois, 1815.

plainant and defendants appeal.

M. D. H athawag/, Wm. Barge and S. Diron, for defendants.

79 Illinois, 846, 22 Am. Rep. 171.

Jas. K. Eds-all, for complainant. ~

CRAIG, J. (After stating the facts.) Two questions arise

upon the record: First, whether the contract set out in the

bill is void. Second, if illegal and void, will a court of equity.

after it has been executed, require one of the parties to account

to another for a portion of the gains arising under the cou-

tract?

Prior to and up to the time of the execution of the agreement

set out in the bill, the four parties were engaged in the grain

P.iJI in equity by ?tfcConoughy against Craft and others for
an account and distribution of the profits of an allc~ged partnei·ship existing under the contract referred to in the opinion.
The d<'fense was that the contract was ,·oid as in restraint of
trade and opposed to public policy. Dec1·ee below for complainant and defendants appeal.

business in the town of Rochelle, each one on his own account.
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and in competition with each other, but, after the agreclnent

was executed, all competition ceased. All the warehouses in

U. D. Hatltm()ay, Wm. Barge and S. Di.IJon, for defendants.
Jas. K. Edsall, for complainant.

the city, and every lot suitable to erect a warehouse upon, were

controlled by the combination. Some were purchased and

others were leased, so that the combinations formed effectually

excluded all opposition in the purchase, sale, storage and ship-

ment of grain in that market.

Secret meetings were held in the night time by the parties to

the contract, at which the price to be paid for grain was :1 greed

upon, rates for storage and shipment ﬁxed, in order that the

public should be kept in ignorance of the plans and operations

of this illegal combination.

'1‘o the public the four houses were held out as competing

ﬁrms for business. Secretly they had conspired together. and

were working in a common cause, in the sole interest of each

other.

CRAIG, J. (After stating the facts.)
Two qtwstions arise
npon thP record: First, whether the contract set out in the
bill is Yoid. Second, if illegal and void, will a court of equity.
after it has been executed, require one of the partks to account
1o anotht>r for a portion of the gains arising under the contract?
Prior to and up to the time of the execution of the> agrt'l'lll<'ll t
set out in the bill, the four parties were engaged in the ~rain
busint>ss in the town of Rodwlle, each one on his own aeeonnt,
and in tompC:'tition with each other, but, after the agreenwut
was executed, all eornpetition ceased. All the warel1ousc•s ha
the city, and every lot suitable to erect a warehouse upon, wc>re
controlled by the combination.
Some were purchased and
others were leased, so 1.bat the combinations formed effectually
excluded all opposition in the purchase, sale, storage and shipment of grain in that ma1·ket.
Secret meetings were held in the night time by the parties io
the contract, at which the price to be paid for grain wa~ ag1•p1~d
upon, rates for storage and shipment fixPd,. in ort1P1' that tltr~
public f!hould be kept in ignorance of tht• plans an<l operations
of this illegal combination.
'l'o the public the four houses were held out as competing
firms for business. Secretly they had l'OnRpil'Pd togt>ther, and
W(>I'e working in a common ca mw, in tlw sole iu h·l'est of each
other.

CRAFT vs. M00021 ouenr. 31

The language used in the contract itself leaves no room for

0.&AllT VS• .McOONOUGHY.

a1

doubt as to the purpose for which the agreement was entered

into, as a few extracts will show: “Each separate ﬁrm shall

conduct their own business as heretofore, as though there was

no partnership in appearance, keep their accounts, pay their

own expenses, ship their own grain, and furnish their own fund

to do business with.” * " ' “Prices and grades to be ﬁxed

from time to time as convenient, and each one to abide by

them. All grain taken in store shall be charged one and one-

half cents per bushel monthly.” ' " " “No grain to be

shipped by any party at less rates than two cents per bushel.”

\Vhilc the agreement, upon its face, would seem to indicate

that the parties had formed a copartnerhip for the purpose

of trading in grain, yet, from. the terms of the contract, and the

other proof in the record, it is apparent that the true object

was to form a secret combination which would stiﬂe all compe-

tition, and enable the parties, by secret and fraudulent means,

to control the price of grain, cost of storage, and expense of

shipment. In other words, the four ﬁrms, by a shrewd, deep-

laid, secret combination, attempted to control and monopolize

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

the entire grain trade of the town and surrounding country.

That the effect of this contract was to restrain the trade and

commerce of the country is a proposition that can not be suc-

cessfully denied. -

\"V e understand it to be a well settled rule of law, that an

agreement in general restraint of trade is contrary to public

policy, illegal and void, but an agreement in partial or particu-

lar restraint upon trade has been held good, where the

restraint was only partial, consideration adequate, and the

restraint reasonable.

This subject was ably discussed in the leading case of

Mitchel cs. Re_1/nolds, 1 P. \Villiams 181; see, also, 1 Smith’s

Lead. cases, 172, and notes, and the rule of law established,

which has been followed and adhered to in numerous cases

since. l

In reference to the point, what might be regarded a reason-

able restriction, numerous cases might be cited, but what was

said in Horner vs. Graves, 7 Bing. 743, 20 Eng. Com. L. 330, will

illustrate the principle. Tindal, C. J., said: “We do not see

how a better test can be applied to the question, whether rea-

sonable or not. than by considering whether the restraint is

The language used in the contract itself leaves no room for
doubt as to the purpose for which the agreement was entered
into, as a few extracts will show: "Each separate firm shall
conduct their own business as heretofore, ns though there was
no partnership in appearance, keep their accounts, pay their
own expenses, ship their own grain, and furnish their own fund
to do business with." • • • "Prices and grades to be fixed
!from time to time as convenient, and each one to abide by
them. A II grain taken in store shall be charged one and one- .
half centR per bushel monthly." • • • "No grain to be
shipped by any party at less rates than two cents per bushel."
'Vhile the agreement, upon its face, would seem to indicate
that the parties had formed a copartnership for the ;purpose
of trading in grain, yet, from the terms of the contract, and thP
other proof in the record, it is apparent that the true object
was to form a se~ret combination which w·ould stifle all competition, and enable the parties, by secret and fraudulent means,
to control the price of grain, cost of storage, and expense of
shipment. In other wordi,l, the four firms, by a shrewd, deep·
laid, secret co;nbination, attempted to control and monopolize
the entire grain trade of the town and surrounding country.
That the effect of this contract was to restrain the trade and
commerce of the country is a proposition that can not be successfully denied. .
'Ve understand it to be a well settled rule of law, that an
agreement in general restraint of trade is contrary to public
policy, illegal and void, but an agreement in partial or particular restraint upon trade has been held good, where the
restraint was only partial, consideration adequate, and the
restraint reasonable.
This subject was ably discussed in the IPading case of
Mitchel i·s. Re!fTtolds, 1 P. \Villiams 181; seP, also, 1 ~mith's
Lead. cases, li:!, and notes, and the rule of law established,
which has bPen followed and adhered to in numerous cases
since.
In reference to the point, what might be regarded a reasonable restriction, numerous cases might be cited, but what was
said in Horner vs. Graves, 7 Bing. 743, 20 Eng. Com. L. 330, will
illustrate the principle. Tindal, C. J., said: "We do not see
h-Ow a better test can be applied to the queHtion, whether reasonable or not. than by considering whether the restraint is
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such only as to afford a fair protection to the interest of the

party in favor of whom it is given, and not so large as to inter-

fere with the interests of the public. Whatever restraint is

larger than the necessary protection of the party, can be of

no beneﬁt to either. It can only be oppressive, and if oppres-

sive, it is, in the eye of the law unreasonable. Whatever is

injurious to the interest of the public is void, on the ground

of public policy.” '

If, therefore, the restraint imposed by the contract in ques-

tion was but partial, as insisted upon by the complainant, as

it was unreasonable, oppressive and injurious to the public,

it cannot be sanctioned in a court of equity.

YVhile these parties were in business, in competition with

each other, they had the undoubted right to establish their

own rates for grain stored and commissions for shipment and

sale. They could pay as high or low a price for grain as they

saw proper, and as they could make contracts with the _pro-

ducer. So long as competition was free. the interest of the

public was safe. The laws of trade. in connection with the

rigor of competition, was all the guaranty the public required,
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but the secret combination created by the contract destroyed

all competition and created a monopoly against which the pub-

lie interest had no protection. Morris Run Coal Co. rs. Barclay

Coal C'o., 68 Penn. St. 173, 8 Am. Rep. 159.

It is, however, insisted that, even if the contract was con-

trary to public policy, as it has been executed, a court of equity

will require an account.

The rule is, however, well settled in this State, that a court

of equity will not lend its aid in the division of the proﬁts of

an illegal transaction between associates. Xcusturlt rs. Hall,

58 Ill. 172; Skccls rs. Phillips, 54 Ill. 309; Jerome rs. Bigclozr,

66 Ill. 452.

The complainant and the defendants were equally involved

in the unlawful combination. A court of equity will assist

neither.

The decree will be reversed and the cause remanded.

Decree reversed.

Norm: For other cases upon the eﬁect of illegality in the purpose, see

Mechem’s Elem. of Pa:-tn., §§ 18, 20.
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such only as to afford a fair protection to the interest of the
party in favor of whom it is given, and not so large as to interfere with the interests of the public. \VhateYer restraint is
larger than the necessary protection of the party, can be of
no benefit to either. It can only be oppressive, and if oppressive, it is, in the eye of the law unreasonable. "·hateYer is
injurious to the interest of the public is void, on the ground
of public policy."
·
If, therefore, the restraint imposed by the contract in ques·
tion was but partial, as insisted upon by the complainant, as
it was unreasonable, oppressive and injurious to the public,
it cannot be sanctioned in a court of equity.
"Thile these parties were in business, in competition with
each other, they had the undoubted right to establish their
own rates for grain stored and commissions for shipment and
sale. They could p~\y as high or low a priee for grain as they
saw proper, and as they could make contracts with the .producer. So long as competition was free. the interest of the
public was safe. The laws of trade, in connection with the
rigor of competition, was all the guarnnty the public required,
but the secret combination created by the contract destroyell
all competition and created a monopol~· against whkh the public interest bad no protection. ill orri.<J Run Coal Co. i·s. Barclay
Coal Co., 68 Penn. St. 173, 8 Am. H<~p. l 59.
It iR, however, insisted that, even if the contract was contrary to public policy, as it bas been executed, a court of equity
will require an account.
The rule is, however, well settled in thi~ 8tate, that a court
of equity will not lend its aid in th<' diYision of the profits of
an illegal transtl<'tion betwN•n a8so<"ia1<'s. Scusta<lt rs. Hall,
58 Ill. 172; fJl:cels -i;s. Phillips, 54 Ill. 30!l; Jerome vs. Bigc1ou',
66 Ill. 452.
The complainant and the defendants were equally involvc>d
in the unlawful combination. A court of equity will assist
neither.
The decree will be reversed and the cause remanded.
J)ecree reversed.
Non: For other cases upon the effeot of illegality in the purpoee, eee
Mechem's Elem. of Parto., §§ 18, ~.
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