CHAPTER I.

WRITS OF SUMMONS.

CHAPTER I.

Section 1. What is Process.

BEOOKS V. NEVADA NICKEL SYNDICATE.

Supreme Court of Nevada, 1898,

WRITS OF SUMMONS.

24 Nevada, 311,

By the Court, Massey, J. :

The first objection made to the validity of the judgment,

based upon defects appearing in the judgment roll, is that

SECTION

no summons was ever issued in the action — that the paper

1.

w HAT IS PRO CESS.

purporting to be a summons is void for the reason that it

runs in the name of "The People of the State of Nevada."

Section 13, article VI of the constitution requires that the

BROOKS V. NEVADA NICKEL SYNDICATE.

style of all process shall be "The State of Nevada." Is a

Supreme Court of Nevada, 1898.

summons issued under our law a process within the mean-

ing of the provision of said article?

24 Nevada, 311.

Under our practice act, which has been in force since

1869, provision is made for the issuance of summons to be

signed by the attorney for the plaintiif, or by the clerk,
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and, when issued by the clerk, requiring that it shall be

By the Court,

fines the contents of the same. There is nothing in the act

requiring the summons to run in any particular form. It

has never been treated as a process within the meaning of

our constitution either by the legislature or the courts, and,

while there is conflict of authority upon a similar question,

under constitutions and statutes similar to our own, in

other states, we are disposed to hold that a summons is not

a process, within the meaning of our constitution.

Upon this point we quote from a decision of the Supreme

Court of Colorado, in which it says: "As to the first point

raised — that the summons is such a process as may be is-

sued in the name of the people of Colorado — we are strong-

T. p.— 1

MASSEY,

J.:

• • • • • * • • • •

under the seal of the court. The same act specifically de-

The first objection made to the validity of the judgment,
based upon defect appearing in the judgment roll, is that
no summon was ever is ued in the action-that the paper
i urporting to be a ummon i void for the reason that it
runs in the name of ''The People of the State of Nevada.''
ection 13, article VI of the constitution requires that the
. tyle of all process shall be ''The State of Nevada.'' Is a
ummons issued under our law a process within the meanin o· of the provision of aid article~
Under our practice act, which bas been in force since
1869, provi ion is made for the is uance of summons to be
signed by the attorney for the plaintiff, or by the clerk,
and, when i ued by the clerk, requiring that it shall be
under the seal of the court. The same act specifically defines the contents of the same. There is nothing in the act
requiring the ummons to run in any particular form. It
has never been treated as a process within the m aning of
our con titution eith r by the legislature or the courts and
while there i conflict of authority upon a similar que tion
under con titution and tatute
imilar to our own, in
other state , we are di o d to hold that a summon i not
a proce
within the meaning of our con titution.
Upon tbi point w quot from a d cision of the upreme
Court of olorado, in which it ay : ''
to the first point
rai d-that the summons is su h a proce s as may be i u d in the name of the people of Colorado-we are strono-T. P.-1

[Chap. 1
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ly inclined to follow the conclusion of the Supreme Court

of Florida in Gilmer v. Bird, 15 Fla. 411. In this case the

identical question here presented is discussed at some

length — that is, 'that the summons, as authorized by the

code, is a "process", within the meaning of the constitu-

tional provisions which require the style of all process to

be the "State of Florida"; that the summons had no such

style; that this was essential to the validity of thb judg-

ment, there having been no appearance.' And the court

said: 'But is the notice given by an attorney of the insti-

tution of a suit, in a form similar to a summons, but not

issuing out of a court, a "process" within the meaning of

the constitution? Baron Comyn, in giving the definition

of the term "process" says it imports the writs which

issue out of any court to bring the party to answer, or for

doing execution. There is no definition of "process" given

by any accepted authority, which implies that any writ or

method by which a suit is commenced is necessarily "pro-
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cess." A party is entitled to notice and to a hearing under

the constitution before he can be affected, but it is nowhere

declared or required that that notice shall be only a writ

issuing out of a court.' " {Comet Consolidated M. Co. v.

Frost, 25 Pac. (Col.) 506; Hamia v. Russel, 12 Minn. 80;

Bailey v. Williams, 6 Or. 71; Nichols v. The Planh Road

Co., 4 G. Greene, 44.)

Section 2. Designation of Court and Parties.

EGGLESTON V. WATTAWA.

Supreme Court of Iowa. 1902.

117 Iowa, 676.

Action on a judgment recovered by default in the cir-

r'uit court of South Dakota in and for Brule county. De-

fendant denmrred on tlie ground tliat the summons in the

action on which the judgment was recovered was not suffici-

ent to give the court jurisdiction. The trial court sustained

this demurrer, and, on phiintiff's election to stand on his

1 inclined to follow the conclusion of the Supreme Court

of Florida in Gilnier v . Bird, 15 Fla. 411. In this case the
identical question here presented is di cussed at some
length-that is, 'that the summons, as authorized by the
ode, is a "proces ", within the meaning of the constitutional provisions which require the style of all process to
be the ''State of Florida''; that the summons had no such
. tyle; that this was es ential to the validity of thb judgment, ther:e having been no appearance.' And the court
aid: 'But is the notice given by an attorney of the institution of a suit, in a form similar to a summon , but not
issuing out of a court, a "proce ·s" within the meaning of
the constitution~ Baron Comyn, in giving the deflni.tion
of the term ''process'' says it imports the writs which
i .·. ue out of any court to bring the party to answer, or for
loing execution. There is no definition of ''process'' given
by any accepted authority, which implies that any writ or
method by which a suit is commenced is necessarily "process.'' A party is entitled to notice and to a hearing under
the constitution before he can be affected, but it is nowhere
declared or required that that notice shall be only a writ
i uing out of a court.' " (Comet Consolidated M. Co. v.
Frost, 25 Pac. (Col.) 506; Hanna v. Ru sel, 12 Minn. 80;
Bailey v. liVilliams, 6 Or. 71; Nichols v. The Plank Road
Co., 4 G. Greene, 44.)

• • * * • * * * * •

SECTION

2.

DESIGNATION OF

EGGL

1

Co

RT AND PARTIES.

TON V. WATTA W .

Supreme Court of Iowa.

1902.

117 Iowa, 6'76.

A ti n on a judgm nt recover d by def a ult in the cirr·ui c urt f ~ nth ak ta in and for Brul ounty. Def'f'nd · nt mnrr d n th ()'round that th umm n in the
a ·ti n
whi ·h th jud m nt was r ov r d w not su!Iicig i v th
urt juri li ti
The trial court ustained
: . urr r, an 1,
1 in tiff' 1 cti n to tand on hi.
i

Sec. 2]
Sec. 2] Writs of Summons 3

petition, rendered judgment for defendant, from whicli

plaintiff appeals. — Affirmed.

McClain, J. — Although the action on which the judg

ment was rendered in South Dakota was entitled in the

circuit court, the summons required defendant "to answer

the complaint of N. W. Eggleston, plaintiff, wliich will be

filed in the office of the clerk of the district court within

and for said Brule county, at Chamberlain, Brule Co., S.

D., and to serve a copy of your answer to the said com-

plaint on the subscriber at the office in the city of Cham-

berlain, S. D., in said county and state, within thirty days

after the service of this summons, exclusive oi the day of

service, or the plaintiff will apply to the court for the re-

lief demanded in the complaint, besides costs." This sum-

mons was served on January 9, 1892. The complaint on

which judgment was rendered by the circuit court of Brule

county was not filed until December 9, 1892, and judgment

by default was entered on that day. The provisions of the
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statutes of South Dakota, set out by plaintiff in his petition,

provide, with reference to the summons, that it shall re-

quire defendant ' * to answer the complaint and serve a copy

of his answer on the person whose name is subscribed to the

summons, at a place within the state to be therein specified,

in which there is a postoffice, within 30 days after the ser-

vice of the summons, exclusive of the day of service." It

is evident that under such statutory provision the sum-

mons in question was fatally defective in not correctly nam-

ing the court in which the complaint would be filed. The

statutes of the state do not, so far as made to appear in

this record, specifically require that the court in which the

defendant is to appear shall be named, but certainly that is

essential to such a notice as would be sufficient to consti-

tute due process of law. Moreover, it is required by the

statutes of that state, if a copy of the complaint is not

served with the summons, that "the summons must state

where the complaint is or will be filed." The summons in

question did not state that essential fact, for no complaint

was ever filed in the "district court." There was in fact

no such court then in existence, the "district court" as

known under the territorial government, having been re-

placed by the "circuit court" by the provisions of the con-

stitution under which the state was admitted. This change

"\VRIT

OF

UM.M"ON8

petition, rendered judgment for defendant, from which
plaintiff appeal .-Affinned.
McCLAIN, J.-Although the action on which the judo·
ment was rendered in outh Dakota wa
ntitl d in the
·circuit court, the ummon r quired defendant ''to an w 1·
the complaint of N. 'vV. E 0 ·gle ton, plaintiff, whi h will be
filed in the office of the 1 rk of the di tri t court within
and for aid Brul ounty, at Chamberlain, Brule Co., S.
D., and to serve a copy of your answer to the said complaint on the subscriber at the office in the city of Chamberlain, S. D., in aid c unty and state, within thirty day
after the service of thi ummon , exclusive of the da of
ervice, or the plaintiff will ar ply to the court for the relief demanded in the complaint, be ide co t . '' Thi ummons was served on January 9, 1892. Th om plaint on
which judgment wa rendered by the circuit court of Brule
county wa not filed until December 9 189:... and judgment
by default was entered on that da . The pro i ions of the
statute of South Dakota, set out by plaintiff in his petition,
pro ide, with reference to the summons, that it shall require defendant ''to an wer the complaint and erve a cop}
of bis an wer on the per on who e name is ub crib d to the
summons, at a place within the tate to be therein pecified,
in which there i a po toffice within 30 days after the service of the summon , exclu i e of the day of service." It
is evident that under such . tatutory provi ion the ummon in que tion wa fatall defective in not corre tly naming the court in which the complaint would be fil . The
statutes of the state do not, o far as made to appear in
this record, specifically require that the court in whi h the
defendant is to appear shall be named, but certainl that i
es ential to uch a notice a would be ufficient to con titute due proce of law. ~1oreover it i r quired by the
tatut
of that state if a cop of the comr laint is not
served with the ummon that ''the um on mu t tate
where the complaint i r ill e filed.' The ummon in
question did not tat that
ential fa t for no rn1 laint
was e er filed in th ' i trict ourt.' There wa in f ct
no such court then in xi t n
the di trict court a.
known under th t rritorial O'OYernm nt ha in b en r .
placed b the ' ir ui t ourt ' b the pro Yi ion of the onitution under whi h th tate wa admitted. Thi change

4
4 Teial Practice [Chap. 1

of courts is pleaded in the case by plaintiff as an ex-

cuse for the mistaken description, but the fact remains

that defendant was not notified that the complaint would

be filed in the circuit court, in which the judgment was

rendered, but was advised that it would be filed in another

court, which in fact did not exist. Under such circum-

stances we think defendant was justified in assuming

that no valid judgment could be rendered against him. The

circuit court acquired no jurisdiction, and the judgment

on which this action is based was therefore void. See, as

bearing in general on the question, Lyon v. Vanatta, 35

Iowa 521. Other questions are argued, but, as they involve

the construction of statutes of another state, their decision

would be of no advantage to anyone.

The demurrer was rightly sustained, and the judgment

is affirmed.

LYMAN V. MILTON.

Supreme Court of California. 1872,
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44 California, 630.

By the Court, Belcher, J.:

The plaintiff seeks by this action to enforce the execution

of a resulting trust.

TRIAL PRACTICE

[Chap. 1

of courts is pleaded in the case by plaintiff as an excuse for the mistaken description, but the fact remains
that defendant was not notified that the complaint would
be filed in the circuit court, in which the judgment was
rendered, but was advised that it would be filed in another
court, which in fact did not exist. Under such circumstances we think defendant was justified in assuming
that no valid judgment could be rendered against him. The
circuit court acquired no jurisdiction, and the judgment
on which this action is based was therefore void. See, as
bearing in general on the question, Lyon v. Vanatta, 35
Iowa 521. Other questions are argued, but, a.s they involve
the construction of st<J. tutes of another state, their decision
would be of no advantage to anyone.
The demurrer was rightly sustained, and the judgment
is affirmed.

The complaint names as defendants, Martha Ellen Mil-

ton, administratrix of the estate of Daniel Milton, deceased,

Martha Ellen Milton, and Ida May Milton. It alleges the

death of Daniel Milton, leaving him surviving as his only

heirs at law his widow, Martha Ellen Milton, and his daugh-

ter, Ida May Milton, an infant of about the age of three

years, and that Martha Ellen Milton had been duly ap-

pointed the administratrix of his estate.

LYMAN V. MILTON.

Upon the complaint a summons was issued, entitled: '*W.

Lyman, plaintiff, v. M. E. Milton {administratrix, etc.) et

Supreme Court of California.

1872.

al., defrjidants." It was addressed to *'M. E. Milton, ad-

ministratrix et al., defendants," the name of Ida May Mil-

ton nowhere appearing in it. This summons was served

44 California., 630.

upon both defendants, and afterwards, upon application of

By the Court, BELCHER, J.:
The plaintiff seeks by this action to enforce the execution
of a re ulting trust.
The complaint names as defendants, Martha Ellen Milt n, ad ini tratrix of the state of Da:r:iel Milton, deceased,
Martha 1 llen Milton, and Ida May Milton. It alle e the
ath of Daniel Milton, leaving him surviving as his only
b irs at law hi wjdow, Martha 111 n Milton, and his daughLr, Ida May Milton, an infant of about the age of three
y ars, and that Martha 1 11 n Milton had been duly app int
th a mini tratrix of his stat .
nth · mplaint a su mons was i u d, entitled: "W.
Lym a plaintiff', v. M. 1. Milton ( adniini tratri , tc.) et
({l., d f r>11dants." It a addre d to "M. ~ . Milt n, adrni ni tratrix t al.,
f ndants," the name of Ida May Milt n
wh r
ring in it. This summons was s rved
11
n th d
dant , and ft rwards, upon a plication of

Sec. 2]
Sec. 2] Writs of Summons 5

the plaintiff, the adult defendant was appointed the guard-

ian ad litem of the infant defendant. The said Martha El-

len accepted the trust of guardian ad litem, and, thereupon,

before filing answer, or otherwise appearing, appeared in

court by counsel, stating to the court that she appeared on

behalf of said infant for the purpose only of moving to

quash the summons. The court refused to permit such an

appearance, and refused to recognize counsel, or hear any-

thing they might have to say on behalf of the infant, unless

they entered an unqualified appearance for the general pur-

pose of defense. Having duly entered an exception to this

ruling, counsel then, in obedience thereto, stated without

qualification that they appeared on behalf of all the de-

fendants. Thereupon they submitted a written motion on

the part of the said infant and her guardian, that the sum-

mons be quashed on the ground, among others, that the

same is radically defective in not stating the parties to the

action. The court overruled this motion and the defendants
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excepted.

Afterwards, upon answers filed in behalf of each defend-

ant, the case was tried by the court and judgment entered

in favor of the plaintiff.

The statute (Practice Act, Sec. 24) provides that "the

summons shall state the parties to the action, the Court in

which it is brought, the county in which the complaint is

filed, the cause and general nature of the action, and re

quire the defendant to appear and answer the complaint

within the time mentioned in the next section after the

service of the summons, exclusive of the day of service, or

that judgment by default will be taken against him accord-

ing to the prayer of the complaint, briefly stating the sum

of money or other relief demanded in the complaint."

It is manifest that the summons in this case did not state

the parties to the action. M. E. Milton, in her representa-

tive capacity of administratrix, was but one of three parties

defendant. The words ''et al.," in the connection in which

they are used, are of no significance. They indicate, at

most that there are still other parties who are not named.

Without them, so far as a compliance with the statute is

concerned, the summons would have been as complete as

with them.

Is a summons, in which one defendant onlv is named,

WRITS OF SUMMONS

5

the plaintiff, the adult defendant was appointed the guardian ad titem of the infant defendant. The said ·Martha Ellen accepted the tru t of guardian ad litem, and, th reupon,
before filing an wer, or otherwise app arin<>" appeared in
court by counsel, stating to the court that he a1 peared on
behalf of said infant for the purpose only of m ving to
quash the summons. The court refu ed to permit such an
appearance, and refu ed to recognize coun el, or hea,r anything they might have to say on behalf of the infant, unle s
they entered an unqualified appearance for the <>"eneral purpose of defen e. Having duly entered an ex ption to thi.
ruling, counsel then, in obedience thereto, stated without
qualification that they ap1 eared on behalf of all the defendants. Thereupon they submitted a written motion on
the part of the said infant and her guardian that the summons be quashed on the round, among others, that the
same is radically defective in not stating the parties to the
action. The court overruled this motion and the defendant
excepted.
Afterwards, upon answers filed in behalf of each defendant, the case was tried by the court and judgment entered
in favor of the plaintiff.
The statute (Practice Act, Sec. 24) provides that "the
summon shall state the parties to the action, the Court in
which it is brought, the county in which the complaint is
filed, the cause and general nature of the action, and re
quire the defendant to appear and an wer th complaint
within the time mentioned in the next e tion after the
service of the summons, exclu ive of the day of ervice, or
that judgment by default will be taken again t him according to the prayer of the complaint, briefl tating the sum
of money or other relief demanded in ihe complaint. ''
It is manifest that the ummons in this ca e di not stat
the parties to the action. M. E. 11ilton in her representative capacity of admini tratrix, wa but one of thre partie.defendant. The words '' t al. '' in the connection in which
in icate, at
they are u ed, ar of n . io-nificanc . Th
most that there are till oth er I arties who are not named.
Without them, so far a a om lian e with the statute i
concerned, the summon would have been as complete a.
with them.
Is a summon , in whirh one d fendant only i nam d.

6
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when in fact there are several defendants to the action, a

good summons to the defendants not named in it? Must

one who is served with a summons to which he does not

appear to be a party take notice at his peril that he is

really a party to the action? To hold so we must hold that

the section of the statute referred to is only directory in

its requirements. But if it be directory and not manda-

tory, why may the summons not omit to state the court in

which the action is brought, or the county in which the

complaint is filed, or the cause and general nature of the

action, or the time within which the defendant is required

to appear, or the amount of money or other relief de-

manded in the complaint, or all of them together, and still

be held good? All of these things are stated in the com-

plaint, except the time within which the defendant must

appear, and that is a matter regulated by law, which every

one is presumed to know. If notice only is required, the

])arty has that when he sees a copy of the complaint and

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

liimself named in it as a defendant. And yet no one would

contend that a summons which omitted to state the several

matters required by the statute could be held good.

The summons is the process by which parties defend-

ant are brought into Court, so as to give the Court juris-

diction of their persons. Its form is prescribed by law;

and whatever the form may be it must be observed, at least

substantially. It may be that a summons under our system

is required to state more than is necessary for the informa-

tion of the defendant ; that a copy of the complaint served

by the Sheriff or the attorney would have been all that is

needful. If that be so it is a matter for the legislature and

not for the Courts. We entertain no doubt that a sum-

mons must contain all that is required by the statute,

whether deemed needful or not, and, among other things,

must state the parties to the action.

It may be that when the defendant moved to quash the

summons for insufficiency the Court might have entertained

u counter motion to have it amended by inserting the omit

ted names of the defendants, and, on its being so amended,

might have denied the original motion.

In Polack v. Hunt, 2 Cal. 193, it was held that the

court had power to amend the summons so as to make

it conform to the law, when it operated no hardship or

TRIAL PRACTICE

[Chap. l

when in fact there are everal defendants to the action, a
ood summons to the defendants not named in it T Must
0
one who is served with a summons to which he does not
appear to be a party take notice at his peril tha;t he is
r eally a party to the action' To hold so we must hold that
'-he section of the statute referred to is only directory in
it r equirements. But if it be directory and not mandatory, why may the summons not omit to state the court in
wh ich the action is brought, or the county in which the
omplaint is filed, or the cause and general nature of the
a tion, or the time within which the defendant is required
to appear, or the amount of money or other relief demand ed in the complaint, or all of them together, and still
be held good' All of these things are stated in the complaint, except the time within which the defendant must
appear, and that is a matter regulated by law, which every
one is presumed to know. If notice only is required, the
party has that when he sees a copy of the complaint and
Jijmself named in it as a defendant. And yet no one would
contend that a summons which omitted to state the several
matters required by the statute could be held good.
The summons is the process by which parties defendant are brought into Court, so as to give the Court jurisdiction of their persons. Its form is pre cribed by law;
and what ever the form may be it must be observed, at least
: ub t antially. It may be that a summon under our system
i r equired to state more than is n ece sar y for the inf ormation of the defendant; that a copy of the complaint served
by th
heriff or the attorn y would have been all that is
n dful. If that be so it is a matter for the 1 gi lature and
n t for the Courts. We entertain no doubt that a summ n mu t contain all that is required y the statute.
\ h ther de m d needful or not, and, amono- other things,
mu t state the parties to the action.
t may be that when the d f ndant moved to quash the
n
f r in Cfi i n y the Court might have entertain d
a
tion to have it am n ed by in erting the omitna
f th d f ndant., and, on its being so amended ,
migh t h v d ni th
r iginal motion.
In P la k . llunt, ,.., al. 193, it was held that tJw
w r t am nd the summons so as to makr
" urt b
i L conform to th law, wh n it operated no hardship or

ec. 3]
Sec. 3] Wbits of Summons 7

surprise to the defendants. No such counter motion,

however, was made in this case, and we cannot pass up-

on that question.

A defendant has a right to appear for the purpose of

moving to dismiss a defective summons, and it is error

in the Court to refuse him that privilege. Nor does the

fact that he afterwards appears and answers waive his.

right or cure the error. {Deidesheimer v. Brown, 8 Cal.

339; Gray v. Haives, id. 569.)

For the error named the judgment must be reversed

and cause remanded for further proceedings, and it is so

ordered.^

iln Saddler v. Smith, (1907) 54 Fla. 671, 45 So. 718, the court said;

"Where there are several parties defendant it would not be suificient to give

the name of one defendant in the tody of the subpoena or copy, followed by

the words et al. Lyman v. Milton, 44 Cal. 630. And so we have held that

WRITS OF SUMMONS

7

urpnse to the defendants. No such counter motion ,
however, was made in this case, and we cannot pass upon that question.
A defendant has a right to appear for the purpose of
moving to dismiss a defective summon , and it is error
in the Court to refuse him that privil ge. Nor does th
fact that he afterwards appears and answer waive his.
right or cure the error. (Deidesheinier v. Broi n, 8 Cal.
339; Gray v. Hawes, id. 569.)
For the error named the judgment must be reversed
and cause remanded for further proceedings, and it is o
ordered. 1

in a writ of error or appeal, all parties thereto must be named and cannot

be included in the words et al. * * * While the words et al. are incapable of
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standing in the place of the names of parties required by law to be stated

in a subpoena or writ of error, they may be used in endorsing the title of

the cause on the copy of subpoena where there is no statute or rule requiring

the names of the parties to be indorsed thereon. ' '

Section 3. Designation of Time for Appearance.

LAWYER LAND COMPANY V. STEEL.

Supreme Court of Washington. 1906.

41 Washington, 411,

Hadley, J. —

1 In Saddler v. Smith, (1907) 54 Fla. 671, 45 So. 718, the court said;
''Where there are several partie defendan t it "'ould not be . ufficient to give
the name of one defendant in the body of the subpoena or copy, followed by
the words et al. Lyman v. Milton, 44 Cal. 630. And so we h ave held that
in a writ of error or appeal, all parties thereto mu t be namecl and cannot
be included in the words et al. * * * While the words et al. are incapable of
standing in the place of the names of parties required by law to be stated
in a subpoena or writ of error, they may be used in endorsing the title of
the ea.use on the copy of subpoena where there is no tatute or rule requiring
tbe names of the parties to be indorsed thereon.''

**********

This appeal is from an order quashing a summons and

the service thereof. The essential part of the summons

reads as follows:

"You and each of you are hereby summoned to appear

within twenty days after the service of this summons, ex-

clusive of the day of service, if served within the state

of Washington, and within sixty days if served out of

SECTION

3.

DESIGNATION OF TIME FOR APPEARANCE.

the state of Washington, and defend the above entitled

action in the court aforesaid, and answer the complaint

of the plaintiff and serve a copy of your answer on the

LAWYER LAND COMPANY V. STEEL.

Supreme Court of W a hington. 1906.
41 Washington, 411.
HADLEY,

J.-

• • • • • • • • • •

This appeal is from an order quashing a ummons and
the service thereof. The e ential part of the summon
r ads as follows:
"You and each of you are hereby summoned to appear
within twenty days after the ervice of this summons, exlusive of the day of ervic if served within the state
of Washington, and within ixty d ys if served out of
the state of W a hington, and d f nd the above entitled
action in the court afore aid, and answer the complaint
of the plaintiff and serve a copy of your answer on the.

8
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person whose name is subscribed to this summons at Spo-

kane, Spokane county, state of Washington, and in case

of your failure so to do, judgment will be rendered

against you according to the demand of the complaint

which will be filed with the clerk of said court, a copy of

which is herewith served upon you."

The summons and complaint were personally served up-

on respondents in the state of North Carolina. The

affidavit of service is in all respects regular and sufficient.

Bal. Code, Section 4879, provides as follows:

"Personal service on the defendant out of the state shall

be equivalent to service by publication, and the summons

upon the defendant out of the state shall contain the same as

personal summons within the state except it shall require

the defendant to appear and answer within sixty days after

Fuch personal service out of the state."

It is argued by respondents, and such seems to have been

the view of the superior court, that inasmuch as the sum-
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mons was so drawn that it contemplated that a service

might be made either within or without the state, it is

fatally defective. It is contended that the duty was upon

appellant in advance to determine whether service was

to be made within or without the state, and that the sum-

mons should have been drawn with reference to one or the

other only. It seems to us that the essential inquiry is,

Was the summons by its terms confusing or misleading to

respondents? We cannot see that it was. It plainly told

them that, if they were served without the state, they were

required to appear within sixty days. That portion re-

lating to service within the state became mere surplusage

in view of the service that was made, and it was so mani-

festly such that it was in no sense confusing. We there-

fore think the court erred in quashing the summons and

its service. Under the above statute, the service was equiv-

alent to service by publication.

The judgment quashing the summons and service is

therefore reversed, and the cause remanded, with instruc-

tions to vacate that part of the order appealed from and

proceed with the action,^

^ Return Dny. Tn C1ont,'h v. MrDoiialrl, (1877) 18 Kan. 114, the statute

required that the summons should be served and returned by the officer with-
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person who e name is subscribed to this summons at Spokane, Spokane county, state of W a hington, and in case
of your failure so to do, judgment will be rendered
ao·ain t you according to the demand of the complaint
which will be filed with the clerk of said court, a copy of
vhich is herewith served upon you."
The summons and complaint were personally served upon re pondents in the tate of North Carolina. The
affidavit of service is in all respects regular and sufficient.
Bal. Code, Section 4879, provides as follows:
"Personal service on the defendant out of the state shall
he equivalent to service by publication, and the summons
upon the defendant out of the state shall contain the same as
personal summons within the state except it shall require
the defendant to appear and answer within sixty days after
.·nch per onal service out of the state.''
It is argued by respondents, and such seems to have been
the view of the superior court, that ina much as the summons was so drawn that it contemplated that a service
mjght be made either within or without the state, it is
fatally defective. It is contended that the duty was upon
appellant in advance to determine whether service was
t be made within or without the state, and that the sumn n hould have been drawn with reference to one or the
other only. It eems to us that the es ential inquiry is,
Was the ummons by its terms confu ing or misleading to
r . pondent ~ We cannot see that it was. It plainly told
th m that, if they w re served without the state, they were
r 1uir d to appear within sixty day . That portion rel Lin · to rvice within the state became mere surplusage
i vi w of the service that was made, and it was so manif . tl
u h that it was in no s n confu ing. We there£ r think the court erred in quashing the summons and
it. , r i . Under the above statute, the service was equiv] nt to ervice by publication.
T

• • • • • • • • • •
Th ju ]o-m nt qua hin the summons and service is
r f r r v r . d, an th cau e remanded, with in truci n: t
c·( t th at p, rt f the order appealed from and
proc·c cl with th(> arti n. 1
t

1 Tlc/11rn /Jr111.
Tn ( 'ln 11
r quir d lhat the su mni 11

'11

v.

frD011alrl (l 877) 18 Kan. 114, the statute
u ~ rved and returned by the officer with-

~ho11 ld

ec. 4]
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in ten days from its date. The sumnione .vas in fact made returnable In six

days, and was served on the day before the return day. The court said:

"Now a suninioii.s of tliis kind wo think is never void. It might l)e voidable

however, if the oilier slioiild take the whole tiir.e (ten days) given him by

law within which to .serve it uj>on the defendant, for in that case the time

given to the defendant withiri which to answer or demur would be shortened.

But V hen tJ'C olficcr serves the summons before the return day thereof, as in

this case, we do not think that either the summons or the service is either

void, or voidable. In such a case the defendant has lost nothing. He has

his full twenty days after the return day of the summons within which to

answer or demur, and that is all that the law gives him in any case. It is

the time of the officer, and not that of the kfeudant, that is shortened, by

makinir the return of the summons less th:.i, !(_ti days from its date."

Where the retarn d:iy and ajijearance day arc the same, as in some states,

9
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in ten days from its date. The summons ;\·as in fact made returnable in six
days and was served on the dny
for' tl e return day. The court said:
''Now a sm11r.io11 of this kind \ o think is never void. It might be voidable
hOWt!\'er, if the ofn er s}1ould take t!:Je whole tiT!:e (ten daj'S) given him by
Jaw within which to ervc it upon the JcfcnCl:Lnt, for in tJ.::i.t C!lse the time
given to the defendant withi!t which to an wer or demur wouH Le shortened.
But v hen t!•c officer crv U:e umm011s before the return clay thereof, as in
thi ca c, we •lo I!ot think that either the summons or the service is either
void, or voidable. In such a ca e the defendant has lo t no hing. He has
his fnll twenty 1lnys after the return day of the summons within whirh to
answer or demur, and that is all that the l::tw gives him in any case. It iA
the time of the officer and llot thut of the ~efendant, that is hortened, by
makin~~ the return of the summons le!is tb;11 , te n ·1ays frorn its date."
Wncrc tbe return a~y a11J ap earance day nrt the same, as in sooe states,
the argument just quoted would of course not apply.
See, also, Morris v. llealy Lumber Co., (1903) 33 Wah. 451. 74 Pac. 662.

the argument just quoted would of course not apply.

See, also, Morris v. Uealy Lumber Co., (1903) 33 Wash. 451. 74 Pac. 662.

Section 4. Desckiption of Cause of Action.

BEWICK V. MUIR.
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Supreme Court of California. 1890.

83 California, 368.

Sharpstein, J, This was an action to foreclose a num-

SECTION

4.

DESCRIPTION OF CAUSE OF ACTION.

ber of liens npon a mine for labor and materials under the

BEWICK V. :MUIR.

act of 1880. There were forty-five plaintiffs, each claim-

ing a separate lien. Judgment was given for the plaintiffs,

and two of the defendants appealed.

1. The summons is sufficient. It states the nature of

Supreme Court of California.

1890.

the action in general terms, and this is all the statute re-

83 California) 368.

quires. It is apparent from the statements of the summons

that the action in which it was issued was to recover money

and to foreclose liens. This is the general nature of the

action. It is unnecesary to state whether the right to the

money sought to be recovered accrued from work and la-

bor, or from goods sold and delivered, or to state the kind

of lion, or on what property the lien attached. All these

things appear in the complaint on file, of which filing he

is notified by the summons, and if he is not notified he is

bound in law to know it. He is bound to know that a com-

plaint has been filed; for otherwise a summons could not

issue. It makes no difference that a copy of the com-

plaint is not served on the party moving. The above is in

accordance with the dictum in Lyman v. Milton, 44 Cal. 631.

J. This wa an action to foreclose a num.
ber of lien upon a mine for labor and materials under the
act of 1 0. rh re were fort; -five plaintiff , each claiming a separate lien. Judgment was given for the plaintiff
an two of the defendant appealed.
1. The ummon i suf'ficient. It state the nature of
the action in general term , and this is all the statute require . It is apparent from the statement of the summon
that the action in which it wa is ued was to recover mone
and to f oreclo e lien . This is the general nature of the
action. It is unnece ary to tate whether the rio-ht to the
money ought to be recovered accrued from work and labor or from goods sold and delivered or to tate the kind
of Ji n, or on what prop rt the lien attached. All these
thi 0 • appear in the complaint on file of which filing he
i notifi d by the summon , and if he i not notified he is
bound in law to know it. H i bound to know that a comlaint ha be n fil ; f r otherwi e a ummons could not
i ue. It mak
no iff rence that a co
of the comlaint i not n d on the arty mo ing. The above is in
accordanc with the dictum in Lyman v. Milton, 44 Cal. 631.
SHARPSTEIN)

].')
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The summons states what the statute requires and all thai

is needful. The cases decided in Lyman v. Milton, supra,

as also in Ward v. Ward, 59 Cal. 141, were different from

this, and, as said above, there is a compliance with the

dictum in the former case and with the statute. Why re-

quire that to be inserted in the summons which must ap-

pear in the complaint ? Our practice is cumbersome enough

without its being made more so by judicial decision. We

cannot understand how it can be said that the summons

does not contain '*a statement of the nature of the action

in general terms." The Code of Civil Procedure provides

(which is equivalent to a command to all of the courts of

the state) that all of its provisions are to be liberally con-

strued, with a view to effect its objects and promote jus-

tice. (Code Civ. Proc. Sec. 4.) The objects of the require-

ments of the statute as to what the summons shall contain

are carried out by serving it with a general statement which

is specialized in the complaint, and it is injustice to turn a
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party out of court or reverse a judgment on a view of the

summons merely technical, when the summons points to

the complaint where the particular statement is made, and

if a copy of the complaint is not served on the moving-

party, he knows where to j&nd it. When the motion was

made at the bar of the court, the complaint was no doubt

within reach, or it could have been procured in a moment.

King v. Blood, 41 Cal. 316, is precisely in point, and treats

the question as it is here, as a perusal will at once show.

The court did right in denying the motion.

[Reversed on other grounds.]

TRIAL PRACTICE

[ Lap. 1

Th summons stat what the statute requires and all th~ L
i n edful. The a
d cided in Lyman v. ll1ilton, supra,
a al o in Hard v. Ward, 59 Cal. 141, were cliff rent from
thi and, a
aid above, there is a compliance with the
dictwn in the former a e and with the ta tute. Why require that to be in erted in the ummon:s which mu t appear in the complaint 1 Our practice i cumbersome enough
without its being made more so by judicial decision. We
cannot understand how it can be said that the summons
does not contain ''a statement of the nature of the action
in general terms.'' The ode of Civil Procedure provide
(which is equivalent to a command to all of the courts of
the tate) that all of its provisions are to be liberally contrued, with a view to effect it object and promote ju tice. (Code Civ. Proc. Sec. 4.) The objects of the requirements of the statute as to what the summons shall contain
are carried out by serving it with a general statement which
is peciali ed in the complaint, and it is injustice to turn a
party out of court or reverse a judgment on a view of the
ummon merely technical, when the ummons points to
the complaint where the particular statement i made, and
if a copy of the complaint is not served on the movin ·
party, he knows where to find it. When the motion wa
made at the bar of the court, the complaint was no doubt
-nithin reach, or it could have b en procured in a moment.
J(ing v. Blood, 41 Cal. 316, i. preci ly in point, and treat
the question as it is here, as a peru al will at once show.
The court did right in den ino- the motion.

• • • • * * * * • •
[Reversed on other grounds.]
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Section 5. Signature, Teste and Seal.

SECTION

5.

SIGNATURE, TESTE AND SEAL.

LOWE V. MOERIS.

LOWE V.

Supreme Court of Georgia. 1853,

13 Georgia, 147,

~1:0RRIS.

Motion to dismiss writ of error.

Supreme Court of Georgia. 1853.

Lumpkin, J., concurring.

Is a writ of error a nullity without a seal?

13 Georgia, 147.

My first impression was, that this defect was fatal. Up-

on reflection, my final conclusion is, the other way. * * *

**********

Lord Coke defines a seal to be, wax with an impression,

:Motion to dismis writ of error.

* * * * * * * • • •

(3 Inst. 169.) " Sigillum" says he, "est certa impressa,

quia cera sine impressione non est sigillum." And this has

been adopted as the Common Law definition of a seal.

Perk. 129, 134, Bra. tit. Faits. 17, 30. 2 Leon. 21. But it is

a curious fact that there is neither an Act of Parliament

nor an adjudged case, up to Lord Coke's day, to bind the

courts as to what constitutes a seal. His opinion was prob-
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ably founded on the practice of the country in his day.

New York, and most of the States North, have held that

a seal is an impression upon wax, wafer or some other

tenacious substance, capable of being impressed. 5 John.

Rep. 239, 2 Caine's Rep. 262. 21 Pick. Rep. 417. But in

Pennsylvania, New Jersey, and the Southern and Western

States generally, the impression upon wax has been dis-

used, and a circular, oval, or square mark, opposite the

name of the signer, is held to have the same effect as a seal,

the shape of it being altogether indifferent. It is usually

written with a pen, sometimes printed. 2 Serg. d Raivle,

503. 1 Ball. 63. 1 Watts, 322, 2 Halst. 272.

The truth is, that this who^e sul)ject, like many others,

is founded on the usage of the times, and of the country.

A scroll is just as good as an impression on wax, wafer, or

parchment, by metal, engraved with the arms of a prince,

potentate, or private person. Both are now utterly worth-

less, and the only wonder is, that all technical distinctions

growing out of the use of seals, such as the Statute of Lim-

itations, plea to the consideration, etc., are not at once uni-

LUMPKIN,

J., concurring.

Is a writ of error a nullity without a seaH
My first impression was, that this defect was fatal. Upon reflection, my final conclusion is, the other way. * •

.

* * * * * * * * * *
Lord Coke defines a seal to be, wax with an impre ion,
(3 Inst. 169.) "Sigillum" says he, "est certa impre sa,
qi(,ia cera sine impressione non est sigillum. '' And thi ha
een adopted as the Common Law definition of a eal.
Perk. 129, 134, Bro. tit. Faits. 17, 30. 2 Leon. 21. But it i
a curiou fact that there is neither an Act of Parliament
nor an adjudged case, up to Lord Coke's day, to bind the
ourts as to what constitutes a seal. His opinion was probably founded on the practice of the country in his day.
New York, and most of the States North, have held that
a seal is an impres ion upon wax, wafer or some other
tenaciou sub tance, capable of being impre s d. 5 John.
Rep. 239 2 Caine's Rep. 262. 21 Pick. R ep. 417. But in
Pennsylvania, New J er ey, and tbe Southern and We tern
tates generally, the impre ion upon wax ha been di used, and a circular, oval, or quare mark oppo ite the
name of the iO'ner, i held to have the am effect a a eal,
the hape of it being alto,°'ether in ifferent. It i u ually
written with a pen, sometime printed. 2 Berg. & Rawle,
503. 1 Dall. 63. 1 Watts, 3~2, Hal t. 27 _,,
The truth i that thi who 0 • ubject like any other
i found d on th u a 0 of the time and of the country.
A scroll i ju t a
od a an impr ion on wax waf r or
parchm nt y metal n r ve with the arm f a I rjnc ,
otentat or ri' at I er. on.
oth are now utterl w rth1
nnd th onl. -r wond r i that all te hnical di tjn ti n
.o-rowino- out of the u of €al
uch a the tatute of Limlta ti n. , plen to th~
. iii ration. tc. are not at on e uni..J

1
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versally abolished. The only reason ever urged at this,

day, why a seal should give greater evidence and dignity to

writing is, that it evidences greater deliberation, and there-

fore should impart greater solemnity to instruments. Prac-

tically we know that the art of printing has done away with

this argument. For not only are all official and most in-

dividual deeds, with the seals appended, printed previ-

ously, and filled up at the time of their execution, but even

merchants and business men are adopting the same prac-

tice, as it respects their notes.

Once the seal was everything, and the signature was

nothing. Now the very reverse is true: the signature is

everything, and the seal nothing. * * *

So long as seals distinguished identity, there was pro-

priety in preserving them. And as a striking illustration

see the signatures and seals to the death warrant of Charles

the First, as late as January, 16-1:8. They are 49 in num-

ber, and no two of them alike. But to recognize the wav-
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ing, oval circumflex of a pen, with those mystic letters to the

uninitiated, L. S. imprisoned in its serpentine folds, as

equipotent with the coats of arms taken from the devices

engraven on the shields of knights and noblemen; shades

of Eustace, Roger de Beaumont, and Geoffry Gifford, what

a desecration! The reason of the usage has ceased; let the

custom be dispensed with altogether.

**********

With these desultory remarks I am content to leave the

law, learning and logic of the case to my brother Warner,

to whom it legitimately belongs, and who, I have no doubt,

will do ample justice to the argument, and with whom I

concur, in retaining the writ of error.^

iThe entire opinion, only a small part of wLich is ^iven liere, is replete

with Avit and learning, and a reading of it will afTi)rd both entertainment and

profit.

TRIAL PRACTICE

[Chap. 1

versally abolished. The only reason ever urged at thi
day, why a seal should give greater eYidence and dignity to l
writing is, that it evidences greater deliberation, and therefore should impart greater solemnity to instruments. Practically we know that the art of printing has done away with
this argument. For not only are all official and mo t individual deeds, with the seal appended, printed previously, and filled up at the time of their execution, but even
merchants and bu iness men are adopting the sam practice, as it respects their notes.
Once the seal was everything, and the signature was
nothing. Now the very reverse is true: the signature is
everything, and the seal nothing. * * *
So long as seals distinguished identity, there was propriety in preserving them. And as a striking illustration
see tho signatures and seals to the death warrant of Charles
the First, as late as January, 1648. They are 49 in number, and no two of them alike. But to recognize the waving, oval circumflex of a pen, with those mystic letters to the
uninitiated, L. S. imprisoned in its serpentine folds, as
equipotent with the coats of arms taken from the d vice
engraven on the shields of knights and no bl men; shad s
of Eustace, Roger de Beaumont, and Geoffry Gifford, what
a desecration ! The reason of the usage has cea ·ed; let the
custom be dispensed with altogether.

* • * • * • * • * *

With these desultory remarks I am cont nt to leave th
law, learning and logic of the ca e to my brother TVarner,
to whom it legitimat ly belono- , and who, I have no doubt,
will do ample justice to the argument, and with w born I
concur, in retaining th writ of error. 1
1 The entire opinion, only '1. srn:ill part of wL i h i · gin~ n }1ere, is replete
with wit and l~rning, nnd a reading cf it will afford both entertainment and
profit.
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CHOATE V. SPENCER.

Supreme Court of Montana. 1893.

CHOATE V. SPENCER.

13 Montana, 127.

Action to annul sheriff's deed. Defendants' demurrer

Supreme Court of Montana.

1893.

to the complaint was sustained by Henry, J. Reversed.

Pemberton, C. J.

**********

The appellant insists that the summons issued out of the

district court of the fourth judicial district of the territory

of Montana, in and for Choteau county, on the seventeenth

day of June, 1888, in the suit of Jere Sullivan against this

appellant, was absolutely void, because it was not authenti-

13 Montana, 127.

Action to annul sheriff's deed. Defendants' demurrer
to the complaint was sustained by HENRY, J. Reversed.
PEMBERTON, C. J.

cated by the seal of the said court. If this contention is cor-

rect, the district court never acquired jurisdiction of this

appellant, who was defendant in that suit, by the issuance

and service of such summons ; and any judgment said court

may have entered in said cause, as well as the execution

issued for the enforcement of such judgment, and all other
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proceedings thereunder, including the levy thereof on the

property of appellant, and the sale and execution and

delivery of the sheriff's deed complained of, would neces-

sarily be null and void. *****

At common law, a writ issuing from a court having a

seal, in order to be considered authentic or of any value,

must be attested by the seal of the court from which it is

issued. The laws of this state provide that the district

courts shall have a seal (Code Civ. Proc. Sec. 527) and

that the clerk of the court shall keep the seal (Code Civ.

Proc. Sec. 528). And section 68 of the Code of Civil Pro-

cedure requires that the summons must be issued under

the seal of the court. So that, under our statutes, there is

no departure from the common law rule requiring such

writs to be authenticated by the seal of the court from

which they issue. The appellant has cited a number of

authorities holding the common law doctrine that such

writs must be authenticated by the seal of the court from

which they are issued in order to give them validity, and

without which they would be void. The principal case re-

lied upon by appellant in support of his contention

that the summons under discussion was void for want of

The appellant insists that the summons issued out of the
district court of the fourth judicial district of the territory
of Montana, in and for Choteau county, on the eventeenth
day of June, 1888, in the suit of Jere Sullivan against this
appellant, was absolutely void, because it was not authenticated by the seal of the said court. If this contention is correct, the di trict court never acquired jurisdiction of this
appellant, who was defendant in that uit, by the issuance
and service of such summons; and any judgment said court
may have entered in said cau e, as well as the execution
is ued for th e enforcement of such judgment, and all other
proceeding thereunder, including the levy thereof on the
property of appellant, and the sale and execution and
delivery of the heriff 's deed complained of, would neces·arily be null and void. * * * * *
At common law, a writ issuing from a court having a
seal, in ord r to be considered authentic or of any value,
must be atte ted by the seal of the court from which it i
i ued. The laws of this state provide that the district
courts shall have a seal (Code lJiv. Proc. Sec. 527) and
that the clerk of the court shall keep the seal (Code Civ.
Proc. Sec. 528). And section 68 of the Code f Civil Procedure r equire that the summons must be i ued und r
the eal of the court. So that, under our statutes, there i
no eparture from the common law rule requiring u h
writs to be auth nti ated by the eal of th court from
which th y i . u . The appellant ha cited a number of
authoritie holdi ng the co mon law doctrine that uch
writ mu t e auth nticat d by th
al of the court from
whi h th y ar i,. ued in order to o-i
them validity and
without which th y would b 'oi . The prin ipal ca e relied upon by a pellant in upport of his contention
that th ummons under dis cu ion was oid for want of
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the seal of the court is Insurance Co. v. Hallock, 6 Wall.

556. This ease went to the supreme court of the United

States, from Indiana, and involved the validity of a deed

executed and delivered by a sheriff to real estate, under an

order of sale, under a statute of that state. The statute re-

quired the order of sale to be issued under the seal of the

court. The seal was omitted from the order of sale. In

delivering the opinion of the court, Mr. Justice Miller, says :

*'If the paper here called an 'order of sale' is to be treated

as a writ of execution or fieri facias issued to the sheriff,

or as a process of any kind issued from the court, which

the law required to be issued under the seal of the court,

there can be no question that it was void, and conferred no

authority upon the officer to sell the land. The authorities

are uniform that all process issuing from a court which by

law authenticates such process with its seal is void if is-

sued without a seal. Counsel for plaintiffs in error have

not cited a single case to the contrary, nor have our own re-
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searches discovered one. We have decided in this court

that a writ of error is void for want of a seal, though the

clerk had returned the transcript in obedience to the writ.

We have held that a bill of exceptions must be under the

seal of the judge." This was a collateral attack made upon

the deed executed by the sheriff, under the order of sale

from which the seal had been omitted. Counsel for the

respondents contend that the case just cited is not control-

ling, and claim that the Indiana courts have declined to

follow the rule therein asserted, and cite a number of Indi-

ana cases in support of their position. From an examina-

tion of the Indiana cases cited by respondents we are of

opinion that the departure from the rule asserted in

Insurance Co. v. Hallock, 6 Wall. 556, has been occasioned

by the legislation in Indiana since the decision in 6 Wall.

556. In support of this view, we quote from State v. Davis,

73 Ind. 360, this case being cited by respondents. In this

case the court say: "It is undoubtedly true, as appellees

insist, that at common law a writ issuing from a court

nmst, in order to be entitled to be considered as regular and

authentic, be attested by the seal of the court from whicli

it issued. {Williams v. Vanneter, 19 111. 293; State v.

Flemming, 66 Me. 142; 22 Am. Rep. 552; Wheaton r.

Thompson, 20 Minn. 196; Reeder v. Murray, 3 Ark. 450.)
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the seal of the court is Insurance Co. v. Hallock, 6 Wall.
556. This case went to the supreme court of the United
States, from Indiana, and involved the validity of a deed
executed and delivered by a sheriff to real estate, under an
order of sale, under a statute of that state. The statute required the order of sale to be issued under the seal of the
court. The seal was omitted from the order of sale. In
delivering the opinion of the court, Mr. Justice Miller, says:
''If the paper here called an 'order of sale' is to be treated
as a writ of execution or fieri f acias issued to the sheriff,
or as a process of any kind issued from the court, which
the law required to be issued under the seal of the court,
there can be no question that it was void, and conferred no
authority upon the officer to sell the land. The authorities
are uniform that all process issuing from a court which by
law authenticates such process with its seal is void if issued without a seal. Counsel for plaintiffs in error have
not cited a single case to the contrary, nor have our own researches discovered one. We have decided in this court
that a writ of error is void for want of a seal, though the
clerk had returned the transcript in obedience to the writ.
We have held that a bill of exceptions must be under the
seal of the judge.'' This was a collateral attack made upon
the deed executed by the sheriff, under the order of sale
from which the seal had been omitted. Counsel for the
respondents contend that the case just cited is not controlling, and claim that the Indiana courts have declined to
follow the rule therein asserted, and cite a numb r of Indiana cases in support of their 1 o ition. From an examination of the Indiana cases cit
by re pondents we are of
opinion that the departure from the rule asserted in
Insurance Co. v. Hallock, 6 Wall. 556, ha been occa ioned
by the legislation in Indiana since the d ci ion in 6 Wall.
556. In upport of this view, w quote from State v. Davi
73 Ind. 360, this case b ing cit
by respondent . In thi
ca tl e court say: "It is uncl ubtedly true, as appellee.
in i t, that at c m n law a writ i suing from a court
mu. t, in ord r to be ntitl d to be con idered as r gular and
utb nti , be att t
by th s al of the court fr m whicl1
it i ·ue .
(TVilliam v. Vanneter, 1 Ill. 2. ; State v .
Fl ?1Mning, 6 11 . 4,.J; 22 Am. R p. 55 .. ; J11heaton 'I ' .
T·hompson, 20 Minn. 1 6; Reeder v. Murray, 3 Ark. 450.)
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The case of Insurance Co. v. Hallock, 6 Wall. 55G, does de-

cide that an order of sale issued by a court of this state was

void because not attested by the seal of the court. It has

also been held by this court that, where there is no statute

to the contrary, a writ or record must be attested by the

seal of the court from which it comes. (Jones v. Frost, 42

Ind. 543; Hinton v. Brown, 1 Blackf. 429; San ford v. Sin-

ton, 34 Ind. 539.) The older cases did hold that a writ

lacking the seal of the court was absolutely void, but there

is much conflict upon this point among the modern cases,

many of them holding that such a writ is not void but mere-

ly voidable. Our court long since held that such a writ was

not void. It is true, as argued by appellees, that a sum-

mons so clearly defective as to be insufficient to confer juris-

diction cannot, after judgment, be so amended as to give

jurisdiction. If a summons without a seal be conceded to

be void, then there can be no amendment, for it is axiomatic

that a void thing can not be amended. The liberal provis-
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ions of our statute respecting the summons would take

such writs from under the old common-law rule, even if it

were conceded that it is the rule which must be adopted

respecting other writs. The provisions of the code upon

this subject are contained in article IV., and the provision

which directly bears upon this point is found in section 37,

and is as follows: 'No summons or the service shall be

set aside or be adjudged insufficient where there is sufficient

substance about either to inform the party on whom it may

be served that there is an action instituted against him in

court.' " It must appear as conclusive that the court in

this case would have held the summons void but for the

statute of Indiana, quoted in their opinion. This case

seems to us to be strong authority for holding that, but for

the statute of Indiana in relation to the essentials of a

summons, that court would have held to the doctrine con-

tained in 6 Wall. 55G, to-wit, that such writs, without the

seal of the court from which they issued, are void.

**********

The appellant further contends that, at the time of the

issuance and service of the summons under discussion, Mon-

tana was one of the Territories of the United States, and

for this reason the opinion of the supreme court of the

United States in 6 Wall. 556, is decisive of the question as

ec. 5]
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The ase of Insura uce Co. v. Hallo k} 6 Wall. 5G do deide that an ord r of. ale i. ued b: a court f thi tate wa8
void cau e n t att t d b. the eal of th court. It ha
a]so been held by thi court that where there i no , tatute
to the contrar , a writ or re ord mu '"'t be atte ted by the
eal of the court from which it comes. (Jones v . Frost, 42
Ind. 543; Hinton v. Broicn, 1 Blackf. 429; Sanford v . Sinton, 34 Ind. 539.) The older ca es did hold that a writ
lacking the seal of the court was absolutely vojd, but there
is much conflict upon this point among the mod rn cases,
many of them holding that uch a writ is not void but merely voidable. Our court long since held that uch a writ was
not void. It is true, a argued by appellee , that a ummons so clearly defective as to be insufficient to confer juri diction cannot, after judgment, be so amended as to give
jurisdiction. If a summons without a seal be conceded to
be void, then there can be no amendment for it is axiomatic
that a void thing can not be amended. The liberal provisions of our stat ute re pecting the summons would take
such writs from under the old common-law rule, even if it
were conceded that it is the rule which must be adopted
re pecting other writs. The provi ions of the code upon
this subject are contained in article IV., and the provi ion
which directly bears upon thi point is found in section 37,
and is as follows: 'No summons or the service hall be
.'et aside or be adjudged in ufficient where there is sufficient
ub tance about either to inform the party on whom it may
be served that there is an action instituted against him in
court.' '' It must appear as conclusive that the court in
this case would have held the summons void but for the
statute of Indiana, quoted in their opinion. This case
ems to us to be strong authority for holding that, but for
the tatute of Indiana in relation to the e sentials of a
ummon , that court would have held to the doctrine contained in 6 Wall. 556, to-wit, that uch writ , without the
seal of the court from which they i ued, are void.

* * * * * * * * * *
The appellant further contends that, at the time of the
i uance and er ice of the ummon under di cu sion, Montana was one of the T rritorie of the United tat , and
f r thi · rea on the opinion of the supreme court of the
United States in 6 Wall. 556, is deci ive of the que tion as
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to the validity of said summons, and controlling upon

this court in the determination of this question ; and relies

upon the authority and reasoning in Sullivan v. City of

Helena, 10 Mont. 134. We are of opinion that this posi-

tion is unassailable, our statute being, in effect, the same

as that of Indiana at the time of the rendition of the opin-

ion in 6 Wall. 556. This reasoning and holding do not in

our opinion, contravene section 119 of our Code of Civil

Procedure, which provides that "the court shall in every

stage of an action, disregard any error or defect in the

pleadings or proceedings which shall not affect the sub-

stantial rights of the parties; and no judgment shall be re-

versed or affected by reason of such error or defect." This

section presupposes an action pending, of which the court

has acquired proper jurisdiction, and we are not passing up-

on the powers of the court under such circumstances. We

hold in the case at bar that the summons — the jurisdic-

tional writ — under the law and decisions in force and con-
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trolling in this jurisdiction at the time of its issuance was

void, because not issued under the seal of the court. If

this case involved a defective process, issued subsequent

to summons, and the acquiring of jurisdiction by the court

thereunder, then the contention of respondents that such

defect or irregularity could be amended or disregarded

might be urged with great force. Judgment reversed and

cause remanded, with directions to overrule the demurrer.

Reversed.^

Harwood, J. and DeWitt, J., concur.

iWliere the requisites of a summons or other writ are prescribed by consti-

tution or statute, it is frequently held that such constitutional or statutory

requirements are mandatory, that the writ is void without all of them, and

that the want of any one cannot be supplied by amendment. Gordon v. Bod-

well, (1898) 59 Kan. 51, 51 Pac. 906; Sharman v. Huot, (1898) 20 Mont.

555, 52 Pac. 558.
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to the validity of said summons, and controlling upon
this court in the determination of this question; and relie,
upon the authority and reasoning in Sullivan v. City of
Helena, 10 Mont. 134. We are of opinion that this position is unassailable, our statute being, in effect, the same
as that of Indiana at the time of the rendition of the opinion in 6 Wall. 556. This reasoning and holding do not in
our opinion, contravene section 119 of our Code of Civil
Procedure, which provides that "the court shall in every
stage of an action, disregard any error or defect in the
pleadings or proceedings which shall not affect the substantial rights of the parties; and no judgment shall be reversed or affected by reason of such error or defect.'' This
section presupposes an action pending, of which the court
bas acquired proper jurisdiction, and we are not passing upon the powers of the court under such circumstances. We
hold in the case at bar that the summons-the jurisdictional writ-under the law and decisions in force and controlling in this jurisdiction at the time of its issuance was
void, because not issued under the seal of the court. If
this case involved a defective process, issued subsequent
to summons, and the acquiring of jurisdiction by the court
thereunder, then the contention of respondents that such
defect or irregularity could be amended or disregarded
might be urged with great force. Judgment reverse<l and
cause remanded, with directions to overrule the demurrer.
Reversed. 1
HARWOOD, J. and DEWITT, J., concur.
lWhere the requisites of a summons or other writ are prescribed by constitution or statute, it is frequently held that such constitutional or statuto·1·y
requirements are mandatory, that the writ is void without all of them, and
that the wan t of any one cannot be supplied by amendment. Gordon v. Bodwell, (1898) 59 Kan. 51, 51 Pac. 906 i Sharman v. Huot, (1898) 20 Mont.
555, 52 Pac. 558.
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AMBLER V. LEACH.

AMBLER V. LEACH.

Supreme Court of Appeals of West Virginia. 1879.

15 West Virginia, 677.

At the fall term, 1869, an office-judgment was confirmed

by the circuit court of Wood county in favor of James M.

Supreme Court of Appeals of West Virginia.

1879.

Stephenson, Thompson Leach and K. B. Stephenson, part-

15 West Virginia, 677.

ners under the firm name and style of Stephenson, Leach

& Co., against John Council and J. G. Blackford for $310.-

49, with interest from September 25, 1869, till paid, and

costs of suit. * * * Tiie summons, by which this suit

was commenced, was as follows:

''State of West Virginia.

"To the Sheriff of Wood County, Greeting:

''We command you that you summon John Council and

J. Gr. Blackford to appear before the judge of our circuit

court for W^ood county at rules, to be held in the clerk's

office of said court, on the first Monday in August next, to

answer James M. Stephenson, Thompson Leach and K. B.
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Stephenson, partners under the name and style of Steph-

enson, Leach & Co., of a plea of debt for $301.75, damages

$20.00. And have then and there this writ.

"Witness, William H. Hatcher, clerk of our said circuit

court, at the court house of said county, the day

of and in the year of the State."

* * * At the time this judgment was rendered J. G.

IMackford owned several parcels of land in said county,

and also a considerable amount of personal property. On

the 23rd day of February, 1876, he conveyed all his prop-

erty, real and personal, to B. Mason Ambler, trustee, for

the jDayment of all his debts ratably. This conveyance was

duly recorded the same day, October 12, 1878, that this

trustee instituted this suit.

In his bill he states all the above facts, filing with it a

copy of the record in this common law suit, a copy of this

execution and return thereon and an abstract of this judg-

ment from said judgment lien docket. He alleges in his

bill that this judgment was a mere nullity, as the summons,

which was the commencement of the suit, was not dated

and was not signed by the clerk. But says that it being

T. P.— 2

At the fall term, 1869, an office-judgment was confirmed
by the circuit court of Wood county in favor of James M.
Stephenson, Thompson Leach and l{. B. Stephenson, partners under the firm name and style of Stephen on, Leach
& Co., against John Connell and J. G. Blackford for $310.49, with interest from September 25, 1869, till paid, and
costs of suit. * * * The summons, by which this suit
wa commenced, was as follows:
''State of West Virginia.
"To the Sheriff of Wood Coimty, Greeting :
''We command you that you summon John Connell an<l
J. G. Blackford to appear before the' judge of our circuit
court for Wood county at rules, to be held in the clerk's
office of said court, on the first Monday in August next, to
answer James M. Stephenson, Thompson Leach and K. B.
tephenson, partners under the name and style of Stephen on, Leach & Co., of a plea of debt for $301.75, damage.
$20.00. And have then and there this writ.
"Witne s, William H. Hatcher, clerk of our said circuit
court, at the court house of said county, the . . . . . . day
of . . . . . . and in the . . . . . . year of the State."
* * * At the time this judgment was rendered J. G.
Blackford owned everal parcels of land in said county,
and also a considerable amount of personal property. On
the 23rd day of February, 1876, he conveyed all his proprty, real and personal, to B. Mason Ambler, trustee, for
the payment of all his debts ratably. This conveyance wa
duly recorded the same day, October 12, 1878, that thi.
tru te in tituted this suit.
In his bill he tates all the above fact , filing with it a
01 of the record in this common law suit, a copy of thi
execution and return thereon and an ab tract of this judgment from aid judO'ment lien docket. He alleges in his
ill that thi ju o·m nt was a mere nullity, as the ummon
which was the comm ncement of the suit, was not dated
and wa not io·ned y the clerk. But say that it heino·
'I'. P.-2
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claimed to be a valid judgment, and being on the judgment

lien docket, it is a cloud on the real estate conveyed to

him as trustee, and prevents his selling to advantage tlif

real estate conveyed by said deed, as he is thereby author-

ized and directed to do. * * * The two Stephensons

being dead, the bill makes Okey Johnson, their several

executor, Thompson Leach, J, G. Blackford and John Con-

nell defendants, and asks the court to declare said judg-

ment null and void. * * * The court by its final decree

* * * dismissed the bill and decreed that the plaintiff

pay to said defendants their costs in said suit expended.

From this decree the plaintiff, B, M. Ambler, on March

22, 1879, obtained from this court an appeal and super-

sedeas.

Green, President, delivered the opinion of the court:

The first question presented by this record is : Was the

judgment of the circuit court of the fall term, 1869, null

and void, because the summons in the suit in which such
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judgment was rendered was blank as to its date, and be-

cause it was not signed by the clerk or his deputy? The

appellant's counsel claims that it is absolutely void, and

should be so pronounced by this Court ; while the appellees

claim that it was only voidable by plea in abatement, or

motion to quash it in the original suit, or at furthest by

having the judgment set aside by a motion by the defend-

ants before the circuit court which rendered it, or, if it

refused, by a writ of error after such refusal and a revers-

al of this judgment by this Court; and these steps not hav-

ing been taken, this judgment is valid, and a lien on the

real estate of the defendant, Blackford, superior to the

lien created by said deed of trust.

* * * In some of the States their constitutions or laws

require that process shall be signed by the clerk of the court,

and sealed with the seal of the court, and as the sealing as

well as signing is clearly intended for the like purpose, of

autlienticating the process, the decision as to the effect

of omitting to attach the seal of the court I regard as bear-

ing directly on the question under discussion in this case.

In Maine, where the process has to be under the seal of the

'!0urt, it was decided that a writ returnable to the Supreme

Judicial Court, wliirli ought to have had the seal of that

claimed to be a valid judgment, and being on the judgment
lien docket, it is a cloud on the real estate conveyed to
him as trustee, and prevents his selling to advantage tlH·
real e tate convey d by said deed, as he is thereby authorized and directed to do. * * * The two Stephensons
being dead the bill make Okey Johnson, their several
xecutor, Thompson Leach, J. G. Blackford and John Connell defendants, and a k the court to declare said judgment null and void. * * * The court by its final decree
* * * dismis ed the bill and decreed that the plaintiff
pay to aid defendants their costs in said uit expended.
From this decree the plaintiff, B. M. Ambler, on March
~2, 1879, obtained from this court an appeal and supersedeas.
GREEN, President, delivered the opinion of the court:
The first question presented by this record is: Was the
judgment of the circuit court of the fall term, 1869, null
and void, because the summons in the suit in which such
judgment was rend red was blank as to its date, and beause it was not igned by the clerk or his deputy? The
appellant's coun el clai s that it is absolutely void, and
.. hould be so pronounced by this Court; while the appellee
claim that it wa only voidable by plea in abatement, or
motion to quash it in the original suit, or at furthest by
having the judgment et a ide by a motion by the defend' nt before the circuit court which r ndered it, or, if it
refu e , by a writ of error after uch r fu al and a rever · 1 of thi ju gment by thi C urt; and the e teps not ha ving been taken, thi jud ·ment is valid, and a lien on the
r al e tate of the d fend nt, Bla kford, uperior to tho
lien creat d by said deed of trust.
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Court attached to it, but did not have, was to be quashed

on motion of the defendant, though made at a term long

subsequent to the term at which the writ was returnable.

The court say: ''Upon the whole we regard the seal as a

matter of su])stance, and the process, being an original

ivrit, not amendable. We regret that the defect was not

pointed out at an earlier stage of the proceedings; but we

are not satisfied that it is now too late to take the objection.

We do not abate the proceedings so much for the sake of

the defendants, as because the plaintiff has departed from

a substantial requirement of law of a public nature, in

bringing his action." It is obvious that the court did not

regard this process as absolutely null and void, but as a

voidable process; but the defect being a substantial one.

the defendant was not confined to the term at which pro-

cess was returnable to make his motion to quash this pro-

cess, but was allowed to do so long afterwards. Still if he

had permitted a judgment to be entered by default, the
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court would doubtless have held this judgment valid. All

they did decide was, that at any time pending the case he

might avoid this process ; but unless avoided, it was good.

That it was not a mere nullity and absolutely void is

shown by the case of Sawyer v. Baker, 3 Greenl. (8 Me.)

29, where the court held that an execution issued without

the seal of the court, which the law required, was not ab-

solutely void, but might be afterwards amended. And

this decision is approved in the case of Bailey v. Smith, 3

Fairfield, (12 Me.) 196. So in Massachusetts. Upon a plea

in abatement to a writ, that the seal of the court was not

attached, the court held the plea good and refused to per-

mit the writ to be amended by attaching the seal. Hall v.

Jones, 9 Pick. 446. But in New York in the case of Pepron

et al., V. Jenkins, Coleman & Caine's cases 60, on a motion

to quash a writ, because not signed by the clerk, the court

permitted the writ to be amended by the clerk's then sign-

ing it. Both these cases evidently treat the writ as not

void, but as voidable only. And in the People v. Dunning,

1 Wend. 16, the court expressly decide that an execution,

to which the seal of the court was not attached as the law

requires, was not void or a nullity, but only voidable, and

the sureties of a sheriff were held liable for money collected

under such an execution. In the case of Stayton v. New-
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ourt atta hed to it, but did not have, was to be quashe
on motion of tb d f ndant, thou ·h made at a t rm long
ub. equ nt to th t rm at which th~ writ wa returnable.
The court ay:
U on the whole we r gar the eal as a
matt r of ul1 tan
an the proce
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writ not am ndabl . We re Tet that th e def t wa not
point d out at an earlier . tage of the proceeding · but we
are not ati :fi d that it i now too late to take the objection.
W do not a at the proceeding o much for th ake of
the def ndant a b au e the plaintiff ha departed from
a ub tantial r quir ment of law of a public na ure in
brin ·ing hi a tion.
It i obviou that the court did not
reo·ard thi proce a a olu tely null and void but as a
voi lable proce · but the defect being a ub tantial one.
the defendant wa not confined to the term at which proc
was returnable to make hi motion to qua h thi proce
but wa allowed to do o long afterward .
till if he
had permitted a jud m nt to be entered by d fault, the
court would doubtle have held this judgment valid. All
they did decide wa , that at any time pending the case he
mi ·ht avoid thi proce ; but unle avoided it wa good.
That it was not a mere nullity and ab olutely void i.
shown by the ca e of aivyer v. Baker, 3 Greenl. ( l\ie.)
29 where the court hel that an execution i ued without
the eal of the court which the law required wa not abolutely 'oid, but mi ·ht l e aft rward. amended. An
thi deci ion i appro ed in the ca e of Bailey v. mith, 3
Fairfield, (L, Me.) 196.
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in abatement to a writ that the eal of the court was not
attached, the court h ld the plea O'Ood and refu ed to p rmit the writ to be am nd d by attaching the eal. Hall v.
Jon es, 9 Pick. 446. But in New York in the ca e of Pepron
et al., v. Jen kin , oleman & aine' ca.;; 60 on a motion
to qua h a writ becau. e not i ed by the 1 rk the court
p rmitted th writ to b amen 1 by the lerk then i ·nin it.
oth th e ca e e id ntly treat the writ a not
void ut a voida I nl.'".
n in the P eople v. Dunning
1 Wend. 16, the court xpr 1., decid that an execution
to which the al of the court wa not atta hed a th law
requires wa not oi or a nullity but onl. voi abl , an
the sur tie of a sheriff were held liable for money coll te
under uch an execution. In the case of tayton v.
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comer, 1 Eng. (Ark.) 451, there was a judgment by default

on a writ to which the seal of the court was not attached.

Upon writ of error this judgment was reversed. We could

not from this infer that the writ was a mere nullity, but

rather the reverse, that it was voidable, and was avoided

by the defendants obtaining a writ of error. But Oldham,

Judge, in delivering the opinion of the court, used very

strong language to show that the writ was a mere nullity.

He says, ''this writ totally fails to confer any jurisdiction

over the person of the appellant. The writ being unsealed

is a mere nullity, and as such imposes no legal obligation

upon the appellant to appear and defend against the ac-

tion. The judgment by default is therefore erroneous and

ought to be reversed." This language is so specific that

it is obvious that the court intended to hold that a writ to

which the seal of the court was not attached, was an abso-

lute nullity, unless confirmed by the defendant's appear-

ance. And that a judgment by default based on it would
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also be null and void, even had it not been reversed by the

Appellate Court.

**********

In Parson v. Sweft, 32 N. H. 88, the court decided that,

though the Constitution of New Hampshire expressly pro-

vides that ''all writs shall bear the teste of the chief jus-

tice of the court," yet a writ not bearing this teste was not

void, but only voidable by motion to quash made at the

Ijroper time in the progress of the suit. The court say:

"The Constitution of this State, article 87, provides that

all writs issuing out of the clerk's office in any court of
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co11ier, 1 Eng. (Ark.) 451, there was a judgment by default
on a writ to which the seal of the court was not attached.
Upon writ of error this judgment was reversed. We cou:d
not from this infer that the writ was a mere nullity, but
rather the reverse, that it was voidable, and was avoided
by the defendants obtaining a writ of error. But Oldham,
Judge, in delivering the opinion of the court, used very
strong language to show that the writ was a mere nullity.
He says, ''this writ totally fails to confer any jurisdiction
over the person of the appellant. The writ being unsealed
is a mere nullity, and as such imposes no legal obligation
upon the appellant to appear and defend against the action. The judgment by default is therefore erroneous and
ought to be reversed.'' This language is so specific that
it is obvious that the court intended to hold that a writ to
which the seal of the court was not attached, was an absolute nullity, unless confirmed by the defendant's appearance. And that a judgment by default based on it would
also be null and void, even had it not been reversed by the
Appellate Court.

• • • • • • • • * *

law, shall be in the name of the State of New Hampshire,

shall be under the seal of the court whence they issue, and

bear teste of the chief, first or senior justice of the court,

and shall be signed by the clerk of said court, yet a writ

which issues without the proper teste is not in terms de-

clared by the Constitution to be void, and wo think it is

not to be held so by construction. In the same article of

the Constitution writs are required to be signed by the

clerk ; but a writ is not void because it wants the signature

of the clerk; and the objection will be overruled, if not

seasona))ly made. LoveU v. Sahin, 15 N. IT. 37. In Massa-

chusetts, upon tlie construction of a similar provision of

their Constitution, it has been decided that the want of ?

In Parson v. Swett, 32 N. H. 88, the court decided ·that,
though the Constitution of New Hamp hire expressly provides that ''all writs shall bear the teste of the chief justice of the court,'' yet a writ not bearing this teste was not
void, but only voidable by motion to qua h made at the
vroper time in the progre s of the suit. The court say:
"The Constitution of this State, article 7, provide tbat
all writs is ·uing out of the clerk's offir in any court of
law, shall be in the name of the Stat of New Hamp hire,
shall be under the seal of the court wh nc th y is u , and
ear teste of the chief, :first or senior ju tice of the court,
and shall be si ned by the cl rk of said cour t, yet a writ
which i ue without the proper te te is not in t rm delar d y t e on titution to be void, an w think it i
n t t b h ld so by onstruction. In the same arti le f
th
i n titution writ
are r quir d to be ign d by the
ut a writ i. not void b cau it want the io·nature
f t
l rk; an the objecti n will
o rrul d, if not
'"' L u .••~unal ly mad .
Lo ell v. Sabin, 15 N. . 37. In Mas a·hu. it., up
th
n tr tion of a jmi1 ar rovi ion of
th ir on titution, it has b en
jd d th t th wan t of !:I
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propor iesfe is mere matter of form, and must be taken ad-

vantage of by seasonable objection; otherwise it will be

held to be waived. Ripley v. Warren, 2 Pick. 592. In this

ease the want of a proper teste did not make the writ void.

If a motion to quash had been seasonably made, the writ

might have been amended; for it was not void, and the

court had jurisdiction. It was so decided in Bcyuolds v.

Donnell, not reported. The ordinary process of the court

never in fact bears the actual signature of the chief justice,

but his name is printed into the blank writs before they

are delivered out of the clerk's office. The teste of a writ

is therefore in practice a mere matter of form."

Yet in HiitcJiins v. Edson, 1 N. H. 139, a sheriff was

held not liable for the escape of a prisoner, whom he held

in custody, because the execution under which he held him

was not under seal, and the court say: "A writ not under

seal is not process warranted by law. The Constitution

in our opinion has rendered a seal essential to the validity
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of all our writs; and no officer can justify anything done

under a writ of execution not under seal. It is no better

warrant for arrest than a piece of blank paper." Comment-

ing on this case the court in Parson v. Sivett, 32 N. H, 89,

say: ''The general language used in that case might tend

to the conclusion that writs of mesne, as well as final, pro-

cess were void, unless under the seal of the court. It is ob-

vious, however, that there is an important distinction be-

tween the two kinds of writs, because to a writ of final pro-

cess the defendant has no opportunity to object, by plea or

motion that it wants a seal or other constitutional requisite.

It may perhaps be found, when a case shall arise which

presents the question, that the doctrine of Hidchins and

Edson ought not to be extended beyond the point expressly

decided. Foote v. Knowles, 4 Mete. 586; Brewer v. Lihhey,

13 Mete. 175 ; People v. Dunning, 1 Wend. 17 ; Jackson v.

Broivn, 4 Cow. 550."

There has been in the State of Arkansas a very large

number of decisions as to the effect upon a judgment of the

writ being defective in almost all sorts of ways. The de-

cisions at first were quite strong, or the language used in

them strong, to indicate that for many of these defects the

judgments would be void. These cases were all reviewed
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prop r t te is mere matt r of form, and must be taken advanta · of by ea onable objection; otherwise it will be
h ld to be waived. Ripley . TV arren, ..., Pi k. 59-. In this
ea e the want of a pro er teste did not mak th writ void.
lf a motion to qua h had been seasonably mad , the writ
miO'ht have been amended; for it was not void, and the
<'Ourt had juri diction. It was so decided in Reynolds v.
Donn ll, not reported. The ordinary proce s of the court
never in fact bears the actual signature of the chief justice,
lmt his name is printed into the blank writs before they
are delivered out of the clerk's office. The te te of a writ
is therefore in practice a mere matter of form."
Yet in Hidchins v. Ed on, 1 N. H. 139, a sheriff was·
held not liable for the escape of a prisoner, whom he held
in custody, because the execution under which he held him
was not under seal, and the court say: ''A writ not under
'eal is not process warranted by law. The Constitution
in our opinion has rendered a seal essential to the validity
of all our writs; and no officer can justify anything done
under a writ of execution not under seal. It is no better
warrant for arrest than a piece of blank paper.'' Commenting on this case the court in Parson v. Swett, 32 N. H. 89,
ay: ''The general language used in that case might tend
to the conclusion that writ of 11iesne, as well as final, process were void, unle sun er the eal of the court. It is obvious, however, that there is an important distinction between the two kinds of writ , because to a writ of final process the defendant ha no opportunity to object, by plea or
motion that it want a eal or other constitutional requi ite.
It may perhaps be found, when a ca e shall arise which
presents the question, that the doctrine of Hiitchins a11d
Ed on ought not to be extended beyond the point expres ly
decided. Foote v. J{noi les, 4 Mete. 586; Br wer . Libbey
13 J\1etc. 175; People v. Dimning, 1 Wend. 17; Jackson v.
Brown, 4 ow. 550."
There ha b n in th
tate of Arkan as a very large
numb r of de i ion a to the ff ct upon a ju ·ment of the
writ being def ctive in almo t all sort of wa. . The dei ion at first were quit strong, or the lanO'UaO'e used in
them trong to indicat that for many of these defects the
judgments would be void. Th e ca es were all reviewed
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however in Mitchell v. Conley, 8 Eng. 414, and the court on

full review of them then held an original summons not run

ning in the name of tlie State is not void, but amendable, and

may be amended after plea in abatement filed. In Rodcl.

surv. V. Thompson d Barnes, 22 Ark. 363, the court held a

writ of summons is not void for want of the official seal

of the clerk. It is voidable only and may be amended on

application to the court; but if no application to amend

has been made, the defect is ground for a reversal of judg-

ment by default. The court say: ''It has been the practice

of this court to reverse judgments by default in cases where

the summons were without the official seal of the clerk, and

such writs were treated as void. But in Mitchell v. Con-

ley, 13 Ark. 418, the court upon review of its previous de-

cisions held that they were not void for such defects, but

voidable, and the court below possessed the power to amend

them on application. Here no application was made to

amend; and the defect in the writ is cause of reversal."
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The authorities we have cited show that the decided

weight of authorit}^ is against holding a writ absolutely

void, because not signed by the clerk, or not having the seal

of the court attached to it, or not being properly attached,

or for not running in the name of the State, even where

these things, or any of them, are required in the Constitu-

tion; but such defects in a writ render it only voidable.

In some States it is held that these things, or most of them,

are so much a matter of form, that no advantage can be

taken of them except by a plea in abatement, or by a mo-

tion to quash made at the proper time. Others hold that

while none of these defects render a writ void, or the judg-

ment based on it a nullity; yet they, or some of them, are

such defects of substance that the writ can be avoided

by motions to quash, though not made promptly, and where

on such a defective writ, at least where some of these de-

fects exist, a judgment by default is obtained against the

defendant, it will be ;feversed on writ of error. But no

decision, which I have been able to find, holds in a collateral

proceeding that such a judgment is a nullity. It is true, as

we have seen, that some of the judges use very strong lan-

guage, from which we m.ight infer, that in their opinion a

judgment by default based on a wi-it in which some of these

defects existed was an absolute nullitv; but we are liable
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however in llf itchell v. Conley, 8 Eng. 414, and the court on
full review of them then held an original summons not rm1
ning in the name of the State is not void, but amendable, and
may be amended after plea in abatement filed . In Rodd.
urv. v. Thompson & Barnes, 22 Ark. 363, the court held a
writ of summons is not void for want of the official seal
of the clerk. It is voidab]e only and may be amended on
application to the court; but if no application to amend
ha been made, the defect is ground for a reversal of judgment by default. The court say: ''It has been the practice
of thi court to reverse judgments by default 1n cases where
the summons were without the official seal of the clerk, and
such writs were treated as void. But in 111itchell v. Conley, 13 Ark. 418, the court upon review of its previous decisions held that they were not void for such defects, but
voidable, and the court below possessed the power to amend
them on application. Here no application was made to
amend; and the defect in the writ is cause of reversal."
The authorities we have cited show that the decided
weight of authority is against holding a writ absolutely
void, because not signed by the clerk, or not having the sea1
of the court attached to it, or not being properly attached,
or for not running in the name of the State, even wher these things, or any of them, are required in the Constitution; but such defects in a writ render it only voidable.
In some States it is held that these things, or most of them,
are so much a matter of form, that no advantage can be
taken of them except by a plea in abatement, or by a motion to qua h mad at tl1c roper time. Others hold that
while non of th se d f ts r nder a writ void, or the judo·m nt hase 1 on it a nullity; yet they, or some of th m, ar
su h d fc t of substance that the writ can be avoided
l m t] n to qua h, thouo·h ot made promr tly, and where
n .'U h a d f ·tiv writ, at 1 a t wh re ome of the e def t. ,'i t, a ju Jo-m nt 1 y d fault is obtained against the·
f :n lent, it ill b ;r v r d on writ of error. But no
<l ·.· i n, w11i ·h I hav b n abl to fin , hold jn a collateral
pr c 1ing th t . u h a judgm nt is a nnllit r. It is true, as
w h v .·e n, that . om
f th ju o· . u . v ry trono- lan1-i l g J' fr
11i ·h w
ight inf r that in th ir I inion n
jmlg1 rnt hy ·fault hn s<•<l on "rii in , hi h .
of the
<l •f t · xi"t 1 wa. an al> ·olut' nurnt)' ; l ut w are liabl
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to mistake their views, as in none of the cases, we have

seen, were they called upon to decide more than that the

judgment might be reversed, or the writ quashed on mo-

tion in the same suit; and it is obvious that this might

properly be done, though the judgment was not a mere

nullity.

In this case the defendants in the common law suit had

a summons regularly served on them by the sheriff, which

on its face showed it came from the clerk's office, though

not signed by the clerk. It was served on the 2nd. dav

of August, 1869, and required them to appear at a speci-

fied time to answer the plaintiff's demand. It is true the

summons was not dated, but the law required that a writ

should be returned in not exceeding ninety days. The

defendants knew therefore that this writ had been issued

at sometime within the preceding ninety days, and could

not therefore have supposed it was issued in some pre-

ceding year, as has been suggested, and must therefore
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have known at what specific time they were required to

appear and answer. They also knew in what court to an-

swer from the face of the writ, and at what particular

time to answer. It does seem to me therefore that such a

writ ought not to be regarded as an absolute nullity. It

was no doubt very defective and might have been properly

quashed; but as it really gave with reasonable certainty

all the information to the defendants that a regular and

perfect writ would have done, it cannot justly be regarded

as a nullity.

For these reasons the decree of the circuit court of Octo-

ber 28, 1878, * * * dismissing the plaintiff's bill at his

costs, must be affirmed. * * *

Decree affirmed.

'
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to mistak their view , a in none of the cases, we ha e
. een, were th y called upon to decide more than that the
judgment might be rever ed, or the writ qua hed on m0.
tion in the same uit; and it is obvious that this might
properly be done, though the judgm nt was not a mere
nullity.

* * * * * * * * * *
In this case the def ndant in the common law suit had
a ummons reo·ularly sen ed on them by the sheriff, which
on its face howed it came from the clerk's office, though
not signed by the clerk. It wa served on the 2nd. da"
of August, 1 69, and required them to appear at a specifi d time to an wer the plaintiff's demand. It is true th ,
. ummons was not dated, but the law required that a writ
hould be returned in not exc eding ninety days. The
defendants knew therefore that this writ had been i uerl
at ometime within the I receding ninety days, and could
not therefore have supposed it was issued in some pr ·
ceding year, as has been uggested, and must therefor
have known at what specific time they were required to
appear and answer. They al o knew in what court to anwer from the face of the writ, and at what particular
time to an wer. It doe eem to me therefore that such a
writ ought not to be r garded as an absolute nullity. It
was no doubt very defective and might have been properly
quashed; but as it really gave with rea onable certainty
all the information to the defendants that a regular and
perfect writ would have done, it cannot justly be regarded
as a nullity.

* * * * * * * * * *
For the e rea ons the decree of the circuit court of October 2 , 1878, · * * dismi ing the plaintiff's bill at hi·
cost , must be affirmed. • • •
Decree affirmed.
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SECTION 6. INDORSEMENT OF AMOUNT CLAIMED.

ELMEN V. CHICAGO, BURLINGTON & QUINCY

RAILROAD COMPANY.

Supreme Court of Nebraska. 1905.

75 Nebraska, 37.

ELMEN V. CHICAGO, BURLINGTON & QUIN Y
RAILROAD COl\1P ANY.

Letton, C. This action was brought by George P. El-

Suprenie Court of Nebraska. 1905.

men, as administrator of the estate of Robert Stewart,

deceased, to recover damages for the widow and next of

75 Nebraska, 37.

kin on account of the death of his intestate, which lie al-

leges was caused by the negligence of the defendant rail

road while the deceased was working in its Havelock shops.

* * * * On July 17, 1901, one day before the time limited

by the statute for the beginning of an action for death

by wrongful act, a petition was filed in this action and a

summons issued. The praecipe for the summons did not

ask for the indorsement of any amount for which judg-

ment would be taken if the defendant did not appear, nor

did the summons which was issued have either upon its face
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or indorsed thereupon any amount for which judgment

would be taken in such case. This summons was duly served

upon the defendant and returned. No appearance wa**

made and no default was entered. On February 10, 1902,

the plaintiff filed a motion requesting to be permitted to

amend the praecipe so as to show the amount for whicli

plaintiff would take judgment, in case of default, to be

$5,000, that the clerk be directed to amend the original

summons by indorsing that amount upon it, and that an

alias summons be issued, with that amount indorsed, re-

quiring the defendant to answer on or before March 17,

1902, and that the amended summons, a copy of the mo-

tion and order allowing it, and the alias summons, be

served upon the defendant the same as an original sum-

mons. The court, by an ex parte order, sustained the mo-

tion. * * *

* * * We have repeatedly held that no judgment can be

rendered in excess of the amount indorsed upon the sum-

mons in case of default in an action where the only relief

sought is a money judgment. Croivell v. Galloway, 3 Neb.

215; Roggencamp v. Moore, 9 Neb. 105; Co-operative Stove

· LETT

C. This action was brought by Georo·e P . E lmen, as admini trator of the estate of Robert Stewart,
deceased, to recover dama es for the widow and next of
kin on account of the death of his inte tate, which he al leges was caused by the negligence of the defendant rail road while the deceased was working in its Havelock shop . .
* * * * On July 17, 1901, one day before the time limite 1
by the statute for the beginning of an action for death
by wrongful act, a petition wa filed in this action and a
ummons is ued. The praecipe for the summon did not
a k for the indor ement of any amount for which jud ...:ment would be taken if the defendant did not appear, nor
did the summons which was issued have either upon it fac
or indor ed thereupon any amount for which judgment
would be taken in uch case. This ummons was duly served
upon th def ndant and returned. No appearan e wa'-'
made and no default wa ent red. On February 10, 190~,
the plaintiff filed a motion r questin · to be p rmitt
to
amend the praeci1 e so a to bow the amount for whi 11
plaintiff would take ju g nt, in a
of d fault, to 1
$ ,000, that th clerk b lir t
to amend th ori~dna l
ummon by i dor ing that amount
on it, and tbat an
alia
ummon be i ued, with that
ount indor ], r the d f n ant to an w r on or befor Mar h 17
that the am nded ummon , a opy of th m rd r allow· rw i , an th a1ia
ummon , 1
th
f ndant th
a an ori ·in 1 umcourt, by an e parte ord r u tain d th m N,

h 1d that n
in x .
am unt. ind r
umr
f l f ult in an a ti n wh r:i th only r li f
.' lwht i a m n
ju 1gm nt. Croi ll v. Galloway,
5; Roggencamp v. "f.1 oor ,, . N . 1 ; Co-operative tove
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Co. V. Grimes, 9 Neb. 123; Forbes v. Bringe, 32 Neb. 757,

The plaintiff in error contends that the amendments to the

summons and praecipe, which were permitted by the court,

relate back to the time of the issuance and service of the

original summons, and that therefore the action was begun

within the two year period, while the position of the rail-

road company is that, since no judgment could have been

rendered for any amount whatever upon the summons as

it was when issued and served, an amendment which gave

to the writ a force and effect of which it was entirely devoid

was in effect the beginning of a new action, and that, in such

case, if the bar of the statute had fallen, it could not over-

ride the same. We have been cited to no cases directly in

point in either this or any other jurisdiction. This court

has held that a motion to amend an affidavit for attachment

may be sustained, even though a motion is pending to quash

the writ on account of the very defect which it is sought to

cure by amendment. Struthers v. McDowell, 5 Neb. 491;
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Rathman v. Peycke, 37 Neb. 384; Moline, Milburn <& Stod-

dard Co. V. Curtis, 38 Neb. 520; Dohry v. Western Mfg.

Co. 57 Neb. 228. In such cases the amendment relates

back to the issuance of the writ of attachment. The gen-

eral rule is that irregular or voidable process may be

amended, but that void process is incapable of amend-

ment. The reasons are obvious. A void writ is not a

writ, and an amendment which would give such a writ

force and effect would call the process into being at the

time of the so-called amendment. The courts of other states

have not been uniform in their holdings as to the effect

of the failure to include an ad damnum clause in a sum-

mons or to indorse upon the back of the writ the amount

claimed, where required by statute. See Campbell v. Chaf-

fee, 6 Fla. 724:;Kagay v. Trustees, 68 111. 75; State v. Hood,

6 Blackf. (Ind.) *260. In Ohio, in such a case, it was held

by an inferior court that such a summons could be amended,

but unless appearance were made the amendment would

have to be served. Williams v. Hamlin, 1 Handy 95.

While in another such court in the same state it was held

that a judgment rendered upon the service of a writ with

no amount indorsed was erroneous, but not void, and there-

fore valid and subsisting, since not directly attacked, Gil-

lett V. Miller, 12 Ohio C. C. 214.
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Co. v. Grimes, 9 Neb. 123; Forbes v. Bringe, 32 Neb. 757.
The plaintiff in error contend that the amen ments to the
ummon and praecipe which were per itte by the court,
relate back to th ti me of the issuanc and rvice of the
original ummon , and that therefore the action wa begun
within the two year period, while the po ition of the railroad company is that, since no judgment could have been
rendered for any amount whatever upon the ummons as
it was when i sued and served, an amendment which gave
to the writ a force and effect of which it was entirely devoid
was in effect the beginning of a new action, anil that, in such
ca , if the bar of th tatute had fall en, it could not override the ame. We have been cited to no cas
irectly in
point in either thi or any other juri diction. This court
has held that a motion to amend an affidavit for attachment
may be u tained, even though a motion i pending to quash
the writ on account of the very defect which it i ought to
cure by amendment. Struthers v. ~1 cDowell, 5 Neb. 491;
Rath11ian v. Peycke, 37 Neb. 384; Moline, Milburn d!; Stoddard Co. v. Curtis, 3 Neb. 520; Dobry v. TVestern Mfg.
o. 57 Neb. 228. In such ca es the amendment relates
back to the i uance of the writ of attachment. The genral rule is that irr o-ular or voidable proce s may be
amended, but that void proce s is incapable of amendment. The rea on are obviou . A void writ i not a
writ, and an amendment which would give such a writ
force and effect would call the proce s into b ing at the
time of the so-call d am ndment. The courts of other states
have not been uniform in their holdino- as to the effect
of the failure to include an acl daninwn clau e in a ummon or to indor upon the back of the writ the amount
laim 1 where required by statute.
ee Campbell v. Chaffee, 6 Fla. 724; Kagay v. Tru . tees, 68 Ill. 75; tate v. Hood,
Blackf. (Ind.) · - 0. In hjo, in uch a a e, it was held
b~ an inferior court that , uch a ummon could be amended,
but unl
a
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w r made the amendment woul
have to be erY
Williams v. Hamlin, 1 Handy 95.
While in anoth r u h ourt in the ame tate it wa held
that a judo-ment r n 1 r cl u1 n the ervice f a writ with
wa rron ous but not voi , and thereno amount indor
fore valid and ub i tin
ince not directly attacked. Gil-

lett v. Miller, 12 Ohio

. C. 214.
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If the first position is correct the latter is wrong. Tho

holdings are clearly irreconcilable. This court, however,

in an early case, pointed out the proper procedure and in-

dicated the effect of such an amendment. In Watson v.

McCartney, 1 Neb. 131, the action was to enforce a ven-

dor's lien upon certain lands. The summons was indorsed

with the notice required in cases where a judgment for

money only is sought. The defendants did not appear,

and the indorsement was by leave of court amended so as

to conform to the nature of the action, and judgment was

rendered accordingly. In that case as in this both the

praecipe and the summons were defective as to indorse-

ment. In the opinion Judge Lake says :

''So well am I satisfied that this amendment was irregu-

lar and unwarranted, that I have not undertaken to look

into the cases relating to amendments cited by counsel for

the defendant in error. Although cases might be found

to support such a proceeding I should deem it unwise, in
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the settlement of the practice which is to govern in the

courts of this state, to conform to precedents of that char-

acter. ***** jjad the defendants appeared, the

amendment might have been made by order of the court.

The office of the notice indorsed on the summons is to

advise the defendant of the amount claimed. He then is

at liberty to consent or resist. ***** tj^^ plain-

tiff's course was to take judgment for the amount indicated

in the notice, with interest from April 1, 1897. If he

desired a further or greater recovery, he should have ob-

tained leave and issued another summons, such as was

proper in the case." See also Reliance Trust Co. v. Ather-

ton, 67 Neb. 305; Atchison, T. S S. F. Ry. Cc. v. Nicholls.

8 Colo. 188, 6 Pac. 512.

In the instant case the summons was issued in all re-

spects in conformity with the praecipe which was filed, and

in conformity with law. It is not a case where an error

has been made by a clerk of the court or other officer.

In such a case, as, for instance, where an error has been

made in the date of the return day of the summons or

the answer day, we have permitted amendments to be

made, and such amendments relate back to the time of the

issuance of the summons. Barker Co. v. Central West In-

vestment Co. 75 Neb. 43. The court, in such case, has
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If the first po ition is correct the latter is wrong. Tho
holdings are clearly irreconcilable. This court, however,
in an early case, pointed out the proper procedure and indicated the effect of such an amendment. In Watson v.
McCartney, 1 Neb. 131, the action wa to enforce a vendor's lien upon certain lands. The summons was indorsed
with the notice required in cases where a judgment for
money only is sought. The defendants did not appear,
and the indorsement was by leave of court amended so a.
to conform to the nature of the action, and judgment was
rendered accordingly. In that case as in this both the
praecipe and the summons were defective as to indorsement. In the opinion Judge LAKE says:
''So well am I satisfied that this amendment was irregular and unwarranted, that I have not undertaken to look
into the ca es relating to amendments cited by counsel for
the defendant in error. Although ca es might be found
to support such a proceeding I should deem it unwise, in
the settlement of the practice which is to govern in the
courts of this state, to conform to precedents of that character. ~ * * * * Had the defendants appeared, the
amendment might have been made by order of the court.
The office of the notice indorsed on the ummons is to
advise the defendant of the amount claimed. He then i
at liberty to consent or re ist. * * * * * The plaintiff's course was to take judgment for the amount indicat ]
in the notice, with intere t from April 1, 1897. If he
desired a further or greater recovery, he should have ob'
tained leave and i sued another
summon , such as wa8
proper in the case."
al o R liance Trust Co. v. Atherton, 67 Neb. 305; Atchison, T. & S. F. Ry. Cc. v. Nicholls.
8 Colo. 18 , 6 Pac. 512.
In the instant ca e th
ummons wa i sued in all r spects in conformity with the praecip
hich was filed, and
in conf r ity with law. It i not a ca e where an error
has b n made by a clerk of the court or other officer.
In su b a a , as, for in tan e, wh re an error has been
mad i th
te of the return day of the summons or
t
an w r day, w h ve p rmitt d amendments to be
m d , an su b am ndm nt r 1 t back to th time of the
i . a c of th umm n . Barker Co. v. Central West Investment Co. 75 Neb. 43. The court, in such case, ha
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y^ower to prosprve the riglits of tlie defendants by grant-

ing such additional time to plead as may be necessary.

In such cases, the defendant is fully advised of the nature

of the judgment which is sought to be rendered against

him, and the only prejudice which he can suffer is being

deprived of the necessary time in which to prepare his de-

fense. The case here, however, is different. Upon its

face the summons was valid, but it failed in anjnvise to

apprise the defendant of any money demand against it.

No sum is mentioned either on the face or upon the

back of the writ. This being the case, an amendment to

the praecipe which directs the clerk to indorse a sum of

money upon the writ, and an indorsemnt of the same

upon the summons, the defendant not being in court, in-

jects into the caF.e a liability upon the defendant to which

he was not subject when the writ was issued, and the

effect as to him is the same as the amendment of a peti-

tion by setting forth a new cause of action, or the issu-
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ance of an alias summons. The defendant may have been,

and evidently was, perfectly satisfied to let judgment go

against him upon the process as it was first issued, but, when

the same was made valid and effectual to charge him with

a money judgment, it was the same as beginning a new

action, and he had the right to the time prescribed by

law for his answer after the indorsement.

It is a significant fact that the plaintiff did not rely upon

the amended praecipe and summons to bring the defendant

into court, but procured the issuance and service of a new

summons, fixing the answer day at a future date. Taking

this fact into consideration, we conclude that the action was

begun so far as the liability for the amount indorsed upon

the summons is concerned, at the time the amendment was

made and the new summons issued. If during the interval

between the issuance of the summons and its amendment,

or the issuance of the new summons, the bar of the statute

of limitations has fallen, it cannot be removed by an

amendment or a new summons which virtually begins the

action. Since the bar of the statute had fallen at the time of

the amendment and the issuance of the new summons, no

right of action existed, and the judgment of the district

court is correct.

27

power to pr n·e the right of the
fend uts by o-rantin · uch a ditional time to lead a
ay be nece sary.
In ucb a s, the defendant is fully advi ed of the nature
of the judgment which is souo-ht to be rendered against
him, and the only prejudice whi b he can suffer i~ being
deprived of the nece ary time in which to prepare his defen e. The ca e here, however, is different. Upon it~
face the summons was alid, but it faileo in anywise to
Pl ri e the defendant of any money demand against it.
o um is mentioned either on the face or upon the
back of the writ. This being the ca e, an amendment to
the praecipe which directs the clerk to indor e a sum of
mone upon the writ, and an indorsemnt of the --ame
upon the summons, the defendant not being in court, inject into the caF.e a liability upon the defendant to which
lie wa not uLject when the writ was is ued, and the
effect as to him i the same as the amendment of a petition by setting forth a new cause of action, or the is uan e of an alia summons. The defendant ma. have been
and e idently was perfectly ati :fied to let judgment go
against him upon the process as it was :first is 'ued, but, when
the ame was made alid and effectual to charge him with
a Tuoney judgment, it was the same a beginning a new
action, and he had the right to the time prescribed by
law for hi an wer after the indor ement.
It is a ·igni:ficant fact that the plaintiff did not rely upon
the amended praecipe and ummons to bring the defendant
into court, but procured the issuance and ervice of a new
ummon :fixing the an wer day at a future date. Taking
thi fact into consideration, we conclude that the action was
begun so far as the liability for the amount indorsed upon
the summon i cone rned, at the time the amendment was
made and the new summon i ued. If during the interval
b tween the is uance of the summons and it amendment
r the i uance of the new ummon , the bar of the statute
of limitation ha fallen, it cannot be removed by an
mendm nt or a new ummon which virtually begins the
tion.
ince the bar of th tatut bad fallen at the time of
th amendment an the i uance of the new ummon no
ri o-ht of action exi t d, and the judgm nt of the district
court i correct.
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We recommend that the judgment of the district court

be affirmed.

Ames and Oldham, CO., concur.

By the court: For the reasons stated in the foregoing

opinion, the judgment of the district court is

A-ffirmed.^

iln Lawton v. Nicholas, (1903) 12 Okla. 550, 73 Pac. 262, it was held

(tyllabus by the court): "A Bummons in an action for the recovery of
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We recommend that the judgment of the district court
be affirmed.
AMES and OLDHAM, CC., concur.
By the court: For the reasons stated in the foregoing
opinion, the judgment of the district court is
Affirmed. 1

money only should have endorsed thereon the amount for which judgment

will be rendered if the defendant fails to appear. Summons without such en-

dorsement is sufficient to give the court jurisdiction of the person and of the

subject matter, and the judgment rendered thereon is not void, but voidable

only, and execution to enforce such judgment cannot be enjoined." Follow-

ing ELansas cases.

Section 7. Alias Writs.

PARSONS V. HILL.

Court of Appeals of District of Columbia, 1900.

IIn Lawton v. Nicholas, (1903) 12 Okla. 550, 73 Pac. 262, it was held
(eyilabus by the court): ''A summons in an action for the recovery of
money only should have endorsed thereon the amount for which judgment
will be rendered if the defendant fails to appear. Summons without such endorsement is sufficient to give the court jurisdiction of the person and of the
subject matter, and the judgment rendered thereon is not void, but voidable
only, and execution to enforce such judgment cannot be enjoined.'' l!,ollowing KaDBas cases.

15 Appeal Cases, 532.
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Mr. Justice Morris delivered the opinion of the Court:

This cause comes here by special appeal; and the ques-

tion involved in it is one of considerable importance in

the practice of the law in this District under existing con-

ditions.

On November 2, 1896, the appellant, Joseph H. Parsons,

as plaintiff, instituted a suit at common law against the

SECTION

7.

ALIAS

wRITS.

appellee, Alice S. Hill, as defendant, in the Supreme Court

of the District of Columbia, by filing a declaration in as-

PARSONS V. HILL.

sumpsit to recover from the appellee the sum of ten thous-

and dollars which he claimed to be due to him for profes-

sional services rendered to the appellee and another per-

Court of Appeals of District of Columbia, 1900.

son in the matter of the location of some land scrip. This

claim was set forth with sufficient minuteness in a bill of

15 Appeal Cases, 532.

particulars annexed to the declaration, which itself was in

the common counts, but which, from the record before us,

does not appear to have been supported by any affidavit;

and, of course, no affidavit was required, except for the

purpose of a summary judgment, if one should be sought.

Mr. Justice MoRRIS delivered the opinion of the Court:
This cause comes here by special appeal; and the question involved in it is one of considerable importance in
the practice of the law in this District under existing conditions.
On November 2, 1896, the appellant, Joseph H. Parsons,
as plaintiff, instituted a suit at common law against the
appellee, Alic S. Hill, as defendant, in the Supreme Court
of th Di 'tri t of Columbia, by filing a d claration in as. ump. it to re ·over from the appell e the sum of ten thousand dollars hich he claimed to be due to him for profes.-ional · rvi · ,, r nd red to the appellee and another perin th matter of the location of som land scrip. Thi
laim was . t forth with suffici nt minut nes in a bill of
rti ular: ann xed t tbe declaration, which itself was in
th om n unt , but which, from the r cord fore us,
do s not app ar to ha' b n upr ort d by any affi avit;
n , of urs , n am
it wa r quired, .,rcept for the
purp s of a umm ry judgmc t, if one should be sought.
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On the same day on wliieh the declaration was filed, a

summons was issued out of the office of the clerk of the

court, in the form prescribed by the rules of the court, re-

quiring the defendant to appear in court on or before the

twentieth day after service of the writ, to answer the plain-

tiff's suit, and to show cause why the plaintiff should not

have judgment for his cause of action. This summons,

with a copy of the declaration, according to the rules and

practice of the court, was placed in the hands of the mar-

shal for seryice, and was by him returned to the clerk's

office on November 25, 1896, with the indorsement thereon

that the defendant could not be found. It is understood

that she was absent from the District at the time, and out

of the jurisdiction.

Nothing further was done for nearly two years. On Oc-

tober 11, 1898, a second summons was issued ; and this was

served on the same day on the defendant, and was returned

by the marshal into the clerk's office with the indorsement
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thereon: "Served copies of the declaration, notice to plead,

affidavit, and this summons on the defendant this 11th. day

of October, 1898." * * *

***** Qjj November 2, 1898, the defendant, by

her attorneys, moved to vacate the second or alias sum-

mons issued and returned in the cause, on the ground, a^

alleged, "that the same was improvidently issued, since

the original summons issued in the said cause was not

legally and duly continued, and that therefore there has

been a discontinuance of the said cause." This motion was

allowed by the court, and the second or alias summons was

accordingly vacated.

Thereupon the plaintiff, by his attorneys, moved tlie

court to direct the clerk to enter upon the docket continu-

ances from the date of the original summons. This mo-

tion was denied. Then the plaintiff moved for a judgment

against the defendant for want of a duly verified plea. This

motion also was denied. The plaintiff next moved for a

judgment by default; but this motion likewise was denied.

**********

***** The error, if any there was, consisted in the

order to vacate the second, or what is called the alias

summons in the case, or else in the refusal of the court

to direct the entry of continuances as preliminary to the
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On the same day on ' hi h the declaration wa filed, a
summon
a ~ i. sued out of the office of th
lerk of the
ourt, in the form pr ribed by the rul
f th court, r equiring the def ndant to appear in court n r ef ore the
twentieth da after rvi e of the writ, to an. r the plaintiff's uit, and to show au why the I lain iff hould not
have jud ·ment for hi cau, e of action. This ummon.,
with a copy of the d claration, according to the rul s and
practice of the court, wa placed in the ban
of the mar, hal for service, and was by him returned to the clerk' ..
office on Nov mber 25, 1896, with the indor ernent thereon
that the defendant could not be found. It i under tood
that she was ab ent from the Di trict at th time, and out
of the juri. diction.
Nothing further was done for nearly two y ar . On October 11, 1898, a second summons was is ued; and thi wa.
erved on the same day on the defendant, and was returned
by the mar hal into the clerk's offic with the indor. ement
thereon: ''Served copie of the declaration, notice to plead
affidavit, and this summon on the defendant this 11th. day
of October, 1898. '' * * *
* * * * * On Nov mber 2, 1898, th defendant, b.
her attorneys, moved to vacate the econd or alias summons issued and returned in the ca use, on the ground, a'
alleged, ''that the same was improvid ntly i. sued, since
the original summon i . u d in the said cau e was not
legally and duly continued and that ther fore there ha'"'
been a di. continuance of the aid cau e. '' This motion wa,
allowed by the court, and the econd or alias summons wa '
accordingly vacated.
Thereupon the plaintiff by his attorney , moved th
court to direct the clerk to nter upon the dock t continuan es from the date of the original ummon . Thi motion a denied. 'fh n h plaintiff moved for a judgm nt
a()'ain t th def ndant for want of a ul. r v rified plea. Thi
m tion aL wa d ni d. Th plaintiff n xt mo' d for a
judgment y d fault; but thi motion lik wi
a d nie 1.

*• * * .· * * * * *
• • * * • The error if any tl'l re was, consi ted in the
order to vacate th
summons in th a
to direct the entry f

on , or what is call
the alia .
r 1 in the refusal of the court
ontinuances as pr liminary to the
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issue of a second or alias writ. And it was from either one

or both of these orders that the appeal should have been

sought.

Yet, under the special circumstances of the present case,

it does not seem to us that the ends of justice or any good

purpose would be subserved by our refusal in this appeal to

consider the true and substantial question in controversy

between the parties. * * *

That question is, whether, when a declaration in a suit

at common law has been filed and a writ of summons has

been issued under it in pursuance of the existing rules of

the Suf)reme Court of the District of Columbia, and a re-

turn has been made upon that writ that the defendant can-

not be found, either by reason of absence from the juris-

diction or for some other cause, and no further proceeding

is had in the case, no further writs issued and no contin-

uances entered, until nearly two years afterwards, when a

second or alias writ of summons is issued and actually
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served upon the defendant, the suit has become abated or

discontinued, and the plaintiff is compelled to have recourse

to a new suit, if he would further prosecute his cause of

action?

Counsel in this case, with admirable ingenuity and in-

cisive logic, have gone to the very foundations of the com-

mon law on the subject of writs, and of continuances, and

especially of proceedings under the old original writ, where-

with, under the ancient English practice, suits in the Court

of Common Pleas were always begun. * * *

We do not think that it is necessary to follow counsel

very far in their discussion of the practice under the old

common law. The original writ, by which all civil suits in

the Court of Common Pleas in England were formerly com-

menced, with its incidents of summons, attachment, dis-

fringas, distress infinite, and outlawry, was never in force

in this country, either during the colonial period or since

our Declaration of Independence. While our ancestors

brought with them from England not only the substantive

law of that country, so far as it was suited to their circum-

stances, but also their law of civil procedure, there was

never any place in our system for tlie original writ. From

the very beginning we proceeded upon a radically differ-

ent theory of jurisprudence in that regard. In England,
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issue of a second or alias writ. And it was from either one
or both of the e orders that the appeal should have been
ought.
Yet, under the special circum tances of the present case,
it does not seem to us that the ends of justice or any good
purpose would be subserved by our refusal in this appeal to
consider the true and substantial question in controversy
between the parties. * * *
That que tion is, whether, when a declaration in a suit
at common law has been filed and a writ of summons has
been issned under it in pursuance of the existing rules of
the Supreme Court of the District of Columbia, and a return has been made upon that writ that the defendant cannot be found, either by reason of absence from the jurisdiction or for some other cause, and no further proceeding
is had in the case, no further writs issued and no continuances entered, until nearly two years afterwards, when a
second or alias writ of summons is issued and actually
erved upon the defendant, the suit has become abated or
discontinued, and the plaintiff is compelled to have recourse
to a new suit, if he would further prosecute his cause of
action~

Counsel in this case, with admirable ingenuity and incisive logic, have gone to the very foundations of the common law on the subject of writs, and of continuances, and
e pecially of proceedings under the old original writ, wherewith, under the ancient English practi e, suits in the Court
of Common Pleas were always beo·un. * * *
We do not think that it i neces ary to follow coun el
very far in their di cu sion of the practice under the old
ommon law. The orjginal writ, by which al] ivil uits in
th
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infinit , and out1awry, was never in fore
in thi
untry, ith r during th olonial p riod or since
ur
·laration of Ind p n n . While our ancestor
l r ught iib them from En lan not only the uhstantiv
] w of th i ountr , o far a it wa ·uite to th ir ircum, t n e , l ut ]. th ir law of rivil pro ·cdur ,, th re wa.
n
r a
1 r i our syst m for th ori l)'inal writ. From
th
ry 1
}r
d0d upon a r i ally di:ff r n t th ory
n jn that r 0 ·ar . In England,

Sec. 7]

\VRITS OF SUMMONS

31

Sec. 7] Writs of Summons 31

the sovereign was the source of all authority, and the courts

were his courts, and had no right to proceed in any cause

without his authority and permission. It was the princi-

pal function of the original writ to give that permission.

With us, on the contrary, the judicial power has always in

fact been an independent co-ordinate branch of govern-

ment; and the Constitutions adopted after the Declaration

of Independence only recognized and emphasized that fact.

It never required any special license or authority from

any executive, by way of original writ or otherwise, to ex-

ercise its functions. The proceedings in England under

the original writ are, therefore, no safe criterion for us

in our practice.

In our practice, a simple writ of summons, or a capias

ad respondendum, a form of proceeding derived to us, from

the English King's Bench, was the usual mode for the

commencement of suits; and these two, which were in form

executive, and not judicial writs, although actually issued
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by the courts, took the place of the old original writ. But in

neither practice was it sought to have, or was it supposed

that there could properly be, any pleadings whatever, until

both parties, the defendant as well as the plaintiff, were

in court; and the plaintiff's cause of action, although in the

summons or capias, and in the memorandum or praecipe

given to the clerk of the court, as the preliminary to the

issue of the process, it was to a certain extent indicated,

was never formerly stated in the shape of a declaration

until after the appearance of the defendant in court in

response to the summons or capias.

But a very radical departure from ancient usage, and

from the former usage of our own jurisdiction, was ef-

fected, when, by the Act of Congress of March 3, 1863,

Chap. 91 (12 Stat. 762), the Supreme Court of the District

of Columbia was established, with power given to it in the

act of its creation " to establish such rules as it might

deem necessary for the regulation of the practice of the

several courts organized by the act, and from time to time

to revise and alter sucli rules;" and when, soon after its

organization, it accordingly promulgated new rules of

pleading and practice to be observed in the conduct of legal

proceedings thereafter to bo instituted in that court. The

radical character of these rules with reference to the ante

the sovereign was the source of all authority, and the court
were hi court , and had no right to proceed in any caus
without his authority and permi ·ion. It was the principal function of the original writ to give that permission.
With u , on the contrary, the judicial power has always in
fact been an independent co-ordinate branch of government; and the Constitutions adopted after the Declaration
of Independ nee only recognized and empha ized that fact.
It never required any pecial licen e or authority from
any executive, by way of original writ or otherwise, to exerci e its functions. The proceedings in England und r
the original writ are, therefore, no safe criterion for u ~·
in our practice.
In our practice, a simple writ of ummons, or a capia .
ad respondendu1n, a form of proceeding derived to us, from
the English King's Bench, was the u ual mode for th e
commencement of suits; and the se two, which were in form
executive, and not judicial writs, although actually i suecl
b the courts, took the place of the old original writ. But in
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in court; and the plaintiff's cau e of action, although in the
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given to the clerk of the court, as the preliminary to the
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was never formerly stated in the shape of a declarati n
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cedent practice is well recognized by counsel in the state-

ment advanced in argument, that if their validity had been

properly tested in due time after their promulgation, thoy

would not have stood the ordeal of judicial scrutiny. But

this argument is not further insisted on than in the

point made in the brief of counsel for the appellee, that

rules of court cannot be permitted to contravene common

right. With reference to this, however, it is sufficient to

say here that ordinarily there can be no such thing as a

common right in the retention of existing rules of plead-

ing and practice. Courts have made these, and courts

may unmake them, especially under legislative authority

given for the pur^Dose. Alterations in the code of civil

procedure must be assumed to have been made, as they are

no doubt always intended to be made, for the better admin-

istration of the substantive law, and not to impair individ-

ual right. Certainly the change in the civil procedure of the

District of Columbia effected by tlie promulgation of the
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rules of the Supreme Court of the District in 1863, being in

line with the general modification of the ancient practice

before and afterwards effected in other parts of our

country, and now, it is believed, become universal through-

out the United States, can not well be said to be antagon-

istic to common right, when the common sentiment every-

where has demanded the change.

**********

Under these rules, as thus modified, it has become the

settled practice for the marshal to make return of all writs

of summons placed in his hands for service at or before the

('X})iration of twenty days. If he makes actual service of

the writ, he returns it forthwith with the indorsement that

he has so served it. If the defendant cannot be found,

the marshal holds the writ for twenty days and then re-

turns it into the clerk's office, with the indorsement thereon

that the defendant is ''not to be found." In either case

Ihe writ by the return becomes functus officio. In the

•3vent tliat it has not been served, it cannot be taken out

dent practice is well recognized by counsel in the statement ad anced in argument, that if their validity had been
l r I erly te ted in due time after their promulgation, they
w uld not have stood the ordeal of judicial crutiny. But
thi argument i · not further in i ted on than in the
point made in th brief of coun el for the appellee, that
rul of court cannot be permitted to contravene common
rio'l1t. With referenc to thi , however, it is sufficient to
.' a ~ here that ordinaril) there can be no such thing as a
e mmon rig ht in the ret ntion of existing rules of pleadin o· and practi e.
ourts have made these, and courts
may unmake th m, e p cially under legi lative authority
,,. j,· n for th
uq o . Alterations in the code of civil
pr c ur
u t be a urned to have been made, as they are
n 1 u l t alway int n ed to be mad e, for the better admini tra tio of th ub tantiYe law, and not to impair individual ri ·ht.
rtainly the han o·e in th e civil procedure of the
i tri ·t f olumbia ff cted by the promulgation of th
rul of tb
upr m
ourt of the Di trict in 1863, being iu
I in with t he · n ral m dification of the ancient practice
b fo r an aft rward effect
in other parts of our
,. untr:r , an now, it i b lieved, b om universal throuO'hnit d tat , can not well be aid to be antagonut th
i. ti t
mmo rj O'ht, wh n th common entiment everywh
d the chang .

* * * * * * * * * *

again for actual service — a new writ or alias must be re-

sortcf] to for tluit ])nr))Ose. Now, the question is presented

A'hetiier, under the rules of the Supreme Court of the Dis-

Irict of Columbia, as they now exist and as they existed

when the present proceedings were instituted, in order to

n 1 r th e rul , a thu rnodifi d, it ha become the
: .! ttlNl pra ·ti e for th m r hal t m k r turn of all writ.
<> r . m im
i Ia
i hi ban for rvi
t or before the
1 .·pi ration
f t nty
f h n: a k s
tual service of
Ii<· writ, h r turn it f rthwith ith th jnd r m nt that
l t<! lia
it.
f th
f n
t ann t be found,
Ii .! rnar lw l 1101L th writ f r t" nt da -, and then r 11 n 1·it into th l rk' .· m , with th ·ind r m nt ther on
t Ii: t IH! cl1.f ·ndan t i
' n t t b f und.'' In ither ca
t.li .! writ h~' tJ1 , r tu rn
fun !ti offi cio. In th
. . vc·nt tl1nt it hn. · not h n
IT
it annot be taken out
'1":ii1 for :t<'1 tn l .· •rvic· - an w writ r alia must be re<11·t11d 1o for 1.IHt t pnrp .· . N w, th
tion i resented
, •lw l 111 r 1111'1 r 1Ii<' r 11l <' f th e '1 ur r
urt f the Di rid 'r ( ol t1 mbh a: h y n \
,j t n
. th y xisted
w It ·n I Ii pr
nt r •fld in g.
r in ti tut d, in or er to
1

7

Se . 7]
Sec. 7] Writs of Summons. 3i1

keep a suit alive and to prevent a discontinuance, succes-

sive ^^'Tits of summons without intermission must be is-

sued until actual service is had upon the defendant, each

successive writ to bear teste and to be issued on the date

of the return of its predecessor into the office of the clerk

of the court.

It is not apparent to us what good puriK)se is to be sub-

served by the continuous and uninterrupted issue of writs

of summons in periods of twenty days, when they cannot

be actually served, and it is perfectly well known to the

plaintiff that they cannot be served, on account of the ab-

sence of the defendant from the jurisdiction or for some

other sufficient cause. A rule of practice that would re-

quire such continuous issue of process might well become

an intolerable burden, in consequence of the utterly useless

trouble and the unnecessary costs to which the parties might

be put, and which would be of no possible benefit to anyone.

Such process might have to be continued for years, with
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the result merely of incumbering the clerk's dockets and the

records of the courts with entries of conspicuous inutility.

When a defendant has gone out of the jurisdiction within

the period allowed for suit by the Statute of Limitations,

and a plaintiff thereafter has brought his suit in due time,

in order to prevent the accruing of the bar of the statute,

as he is undoubtedly entitled to do, there would be neither

justice nor sense in requiring him to have writs constantly

issued periodically until the defendant returns. The time

of such return being indefinite, the result upon litigation

would be prohibitory. "Wlien the plaintiff is a trustee,

executor, administrator, guardian, or something of the kind,

and sues in his representative or fiduciary capacity, and it

is not only his right, but perhaps his duty to sue, which

he may not avoid without grave responsibility, a very grave

burden is placed upon him, and a very great impediment is

interposed to his assertion of just right, if he is compelled

at the same time to incur the penalty of indefinite and

interminable costs before the defendant is actually served

with process. We cannot think that the law requires any-

thing so unreasonable.

**********

Undoubtedly, as opposed to the useless incumbrance of

unserved and unser^^able writs and the risk of liability for

T. p.— 3

vVRrT ,

..

OF 8u~rMON .

.)

k ep a ui alive and to prevent a discontinuance. successive writ of . ummon vvithout intermis ion mu. t be i sued until a ual rvi e i bad upon th d f ndant, each
ucce ive writ to bear t te and to be i sued on the date
of th return of its predece or into the offi e of the clerk
of the court.
It is not appar nt to u what good puq e i to he suberv d bv the ontinuou and uninterrupted i s ue of writ
of ummons in p rio
of twenty day , when th y cannot
he actually erved, and it is perfectly w ll known to the
plaintiff that they annot be served, on ar ount of the abence of the def ndant from the juri, diction or for some
other sufficient cause.
rule of practice that 'ould require such continuous i ue of proce min-ht well become
an intolerabl ur en in con equence of the utterl. u ele
trouble and the unnece ary costs to which the artie mi 0 ·bt
be put, and whi h would be of no po ible benefit to an on .
uch proce s mio·ht ha e to be continued for year , with
the re ult merely of in umbering the clerk' docket and the
r cords of the courts with entries of con pi uou inutility.
\Vhen a defendant has ·one out of the juri di tion within
the period allowed for suit by the Statute f Limitation
and a plaintiff th reafter bas brought hi suit in due tim
in order to prevent the accruing of the bar f the ta tute,
as he is undoubted! entitled to do, there would be neither
justi e nor sen e in requiring him to ha.v e writs con tautly
i sued periodically until the defendant return. . The tim
of such return being indefinite, the result upon liti <Yation
would be prohibitory. Wben the plaintiff is a tru tee,
executor, administrator, guardian, or something of the kind,
and sues in his r epresentative or fidu ciary capacity and it
is not onl. his ri ht, but perhaps his duty to ue which
he may not a oid without grave re pon ibility a' ery grave
burden i place upon him, and a very great impefliment i
interposed to his as ertion of ju t ri ·ht if h i ompelle l
at the am time to incur the penalt. of in l finit and
int rminabl o t before the d fendant i a tuallv en ed
\ ith pro e . We annot think that the law requires anytbirw o unr a ona ble.

* * * * * * * * * *
Undoubtedly, as oppo ed to the u el
incumbrance of
unserved and unservable writ and the ri k of liability for
T. P.-3

•

TRT

34
34 Tbial Practice. [Cliap. 1

indefinite and unascertainable costs on the one side, there

is the danger on the other side that, if snits were permitted

for a long time to lie dormant by the failure to have notice

given to defendants when such notice could well be given,

these latter might be greatly and wrongfully prejudiced

by being brought into court long after the subject matter

of controversy has passed out of their minds, when perliaps

witnesses are dead and testimony lost, and yet the Statute

of Limitations might not be available as a defense. * * *

**********

The suing out of successive writs of summons at inter-

N'als of twenty days, each writ to bear teste as of the date

the only mode that can be pointed out, to effect the actual

continuance of process in the present case. But in the rules

of the Supreme Court of the District we find no requirement

for any such continuance. Those rules, in fact, are entirely
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silent on the subject; and we are apparently remitted to the

])ractice of the common law. But the common law fur-

nishes no guide, and, in our opinion, no analogy even, for

the determination of such a case as the present. As we

have seen, the practice under the original writ in England

affords no analogy; and, as we think has been sufficiently

shown, a requirement for the continuous issue of suc-

cessive writs, when those writs cannot be served, is un-

reasonable. We are advised that the usage under the rules

of the Supreme Court of the District for upwards of thirty-

live years, that is, practically during the whole period of its

existence, has been to the reverse of the contention that a

continuous issue of successive writs is necessary in order to

keep a cause alive, when the first writ has been returned

without actual service on the defendant. * * * On the

contrary the ])ractice has been quite the reverse — namely,

that after the return of the first writ that the defendant can-

not be found, no second or cdias writ is required, until actual

service can be had. And that this has been the practice, we

understand to be conceded, at all events not to be denied

by the appellee; and it seems to be sufficiently established.

It may Ix; that this ])ra('tice or usage is justly amenable

to the criticism that it does not conform to the rigid rule

of continuity and to the doctrine of continuances as applied
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of the return of its predecessor into the clerk's office by the

marshal, is the only mode pointed out to us, and apparently
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iu the old common law. But we think that the radical

change in the law of procedure effected by the rules of

the Supreme Court of the District had the effect of dispens-

ing with the requirement of actual continuances in tlie mat-

ter of the service of original process to bring a defendant

before the court, after one writ had been issued and re-

turned without effect; and that, at the utmost, all that

could reasonably be required in such a case would be the

entry of fictitious continuances on the record to be made

whenever a writ could be actually issued mth effect, in

accordance with what is understood to have been the prac-

tice of the English courts in analogous cases. The making

of fictitious entries, however, is not appropriate in our

American practice ; and it is understood that in the cases

in which they are authorized in England, they are wholly

dispensed wn^th and are unnecessaiy in our legal procedure.

We are not to be understood to be holding that the law

in regard to continuances is not yet in force. On the con-
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trary, we regard it as yet fully in force in many cases ; and

it has been so held. Gait v. Todd, 5 App. D. C. 350 ; Crum-

haugli V. Otterhack, 20 D. C. 434; Thompson v. Beveridge,

3 Mackey, 170. But wherever it has been held that continu-

ance is necessary, actual continuance is meant. There is no

place in our system for the entry of fictitious continuances.

Nicholls V. Fearson, 2 Cranch C. C. Rep. 526 ; Banli v. Brent,

2 Cranch C. C. Rep. 538; Baker v. French, 2 Cranch C. C.

Rep. 539; Thompson v. Beveridge, 3 Mackey, 170.

But the usage which we regard as* having become a rule

of practice under the code of rules promulgated by the

Supreme Court of the District, has its limitations. That

usage has already been stated to be, that when, upon a

declaration at common law, filed in that court, a writ of

summons has been issued, and has been duly returned by

the marshal with the return that the defendant cannot be

found, no further writs are required to be issued in order

to keep the suit alive, until the defendant can actually be

found and a writ can actually be ser\'ed upon him. But

it follows that, when the defendant can be found and the

writ can actually be served upon him, it then becomes ne-

cessary' to follow up the proceeding by the issue of a writ

to be actually served; and if the plaintiff fails to have a
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in the old common law. But we think that the radical
change in the law of procedure effected by the rule of
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to be actually served; and if the plaintiff fails to ha e a
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writ issued in due time for such actual sei-vice, he incurs

the risk of having his suit discontinued.

It is open to a defendant, when service of process has

been improperly and unduly delayed, to show, upon a mo-

tion to vacate the writ, when it has actually been issued,

that there has been discontinuance in consequence of fail-

ure to have it issued in due time. The writ will be pre-

sumed to have been duly issued and duly served, until the

contrary is shown; but actual discontinuance of the suit

may be made to appear, upon affidavit or otherwise to the

satisfaction of the court. And when such actual discon-

tinuance has been made to appear, the court may properly

vacate the writ which has been served upon the defendant,

and discontinue the cause, and remit the plaintiff to a new

action, if he chooses to avail himself of it.

**********

Suits at common law, which have been duly commenced

by tlie filing of a declaration and the issue of process

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

thereunder, cannot thereafter be permitted to remain indefi-

nitely within the control of the plaintiff alone. The suit

should be effectively prosecuted in good faith, or dismissed.

Due diligence in such prosecution is an essential require-

ment on the part of the plaintiff. If that due diligence is

wanting, effect should be given to the rule of law that works

a discontinuance of the suit. But under the code of pro-

cedure of the Supreme Court of the District, that ques-

tion of due diligence is a question of fact to be shown to

the court by the proper proof. This was not done in the

present case ; and we think that it was error to vacate the

writ without such proof.

The cause will be remanded to the Supreme Court of the

District of Columbia, with din^ctions to vacate or rescind

the order vacating the alias writ of summons issued in the

cause, and to vacate all the orders and proceedings had in

the cause subsequent thereto; and with directions further

to pemiit the defendant to renew her motion to vacate said

alias writ, if slie so desires.^

1 In Johnson v. Mead (1885) 58 Mich. 70, the court said: "An examina-

tion of the authorities will show that the continuance roll for a long time

came to he ni^^.irdod very much as a matter of form, although it is said in

Bonie cases, if the ol)ject is to prevent the statute of limitations from run-

ning, a strict compliance should Ixi shown. We have no statute upon the

suhject, but the effect of continuing the suit by the successive issuing of writs

has always been regarded as an arrest of the running of the statute when
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writ issued in due time for such actual service, he incurs
the risk of having his suit discontinued.
It is open to a defendant, when service of process has
been improperly and unduly delayed, to show, upon a motion to va ate the writ, when it has actually been issued,
that th r has been dis ontinuanc.e in consequence of failure to have it issued in due time. The writ will be presum l to have been duly issued and duly served, until the
contrar. is shown; but actual discontinuance of the suit
may b made to appear, upon affidavit or otherwise to the
ati fa tion of the court. And when such actual discontinuanc has been made to appear, the court inay properly
vacat the writ which has been served upon the defendant,
and 1i ontinue the cause, and remit the plaintiff to a new
a tion, if be cboo es to avail himself of it.
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done in good faith with the intent of prosecuting the suit. Plowell v. Shepard,

48 Mich. 472 * * *In this case the record shows the longest interval between

the filing of one writ and the issuing of the other was two days; and inasmuch

as the return and filing of the one was precedent to the issuing of the other,

we Bee nothing unreasonable in the time taken for issuing the pluries writ.

It must be regarded as sufficiently regular to save the running of the statute

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:54 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

against the plaintiff 's claim. ' '

WRITS OF S u .M:MONs

37

done in good faith with the intent of prosecuting the suit. Ho n-ell v. Shepar <l,
48 Mich. 472 * * *In tbis case the record hows the longest interval betweeu
the filing of one writ and th e issuing of the other was t wo days ; a n l inasm uch
as the return and filing of the one was precedent to the issuin cr of the other ,
we see nothing unreasonable in the time t aken for issuing the pl uries writ.
It must be regarded as sufficiently regular to save the running of the sta t ut e
against the plaintiff's claim.''

