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CHAPTER I

JURISDICTION

SECTION I

OF THE SUBJECT MATTER

A. Federal Legislation

1. CONSTITUTIONAL POWER

Constitution of the United States—Article I., Section 8

The Congress shall have power * * * to establish

HOLBROOK & AIGLER'S

• • * uniform laws on the subject of bankruptcies through-

out the United States.

2. CONSTITUTIONALITY OP BANKRUPTCY ACT

HANOVER NATIONAL BANK v. MOYSES

CASES ON BANKRUPTCY

186 U. S. 181, 46 L. ed. 1113, 22 Sup. Ct. 857

(United States Supreme Court. June 2, 1902)

Statement by Mr. Chief Justice FULLER:

This was an action brought by the Hanover National Bank

OBAPTD I

of New York against Max Moyses in the circuit court of the

United States for the eastern district of Tennessee, November

JURISDICTION

20, 1899, on a judgment recovered against him in the circuit

court of Washington county, Mississippi, December 12, 1892.

The amended declaration averred the execution of a certain

SECTION I

promissory note by defendant payable to the bank of Greenville,

OF THE SUBJECT MATTER
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1.

FEDERAL LEGISLATION
CONSTITUTIONAL POWER

tJonstitutio-n of the United States-Article I., Section 8
The Congress shall have power • • • to establish
• • • uniform laws on the subject of bankruptcies throughout the United States.

2.

CONSTITUTIONALITY OF BANKRUPTCY A.CT

HANOVER NATIONAL BANK v. MOYSES
186 U. S. 181, 46 L. ed. 1113, 22 Sup. Ct. 857
(United States Supreme Court. June 2, 1902)
Statement by Mr. Chief Justice FULLER:
This was an action brought by the Hanover National Bank
of New York against Max Moyses in the circuit court of the
United States for the eastern district of Tennessee, November
20, 1899, on a judgment recovered against him in the circuit
court of Washington county, Mississippi, December 12, 1892.
The amended declaration averred the execution of a certain
promissory note by defendant payable to the bank of Greenville,
B. Is A. Bankruptcy- 1

1

2

2
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Mississippi; the indorsement thereof to plaintiff in New York;

default in payment, suit in the state court of Mississippi having

jurisdiction in personam against defendant, who was then a

citizen and resident thereof; recovery of judgment; and that the

judgment "still remains in full force and effect, unappealed

from, unreversed, or otherwise vacated, and the plaintiff hath

not obtained any execution or satisfaction thereof." It was

also averred that after the rendition of the judgment in

Mississippi, defendant changed his domicil and residence to the

state of Tennessee, and thereafter, "not being a merchant or a

trader, nor engaged in business or in any commercial pursuits,

nor using the trade of merchandise, and being without mercan-

tile business of any kind, filed his voluntary petition in bank-

ruptcy in the district court of the United States for the southern

division of said eastern district of Tennessee, under the act of

Congress of the United States of America, approved July 1st,

1898, entitled 'An Act to Establish a Uniform System of Bank-

ruptcy Throughout the United States,'" and was adjudged

bankrupt, and '' since August 1st, 1898," "granted an adjudica-

tion of his discharge in bankruptcy from all his debts, including

that herein sued for."

It was admitted that the discharge was '' good and effectual if
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said act of Congress and the proceedings thereunder are valid,''

but charged that the act was void because in violation of the

Federal Constitution in many particulars set forth.

Plaintiff also stated that it was and had continued to be

domiciled in and resident in New York; that it was not a party

to said proceedings in bankruptcy, nor did it enter its appear-

ance therein for any purpose, nor did it prove its claim, nor did

it in any way subject itself to the jurisdiction of the district

court in said proceedings; that plaintiff was not served with

process of any kind on said petition for adjudication, and had

no notice, personal or otherwise, of the said proceeding by

voluntary petition for adjudication; nor was any notice of the

proceeding to adjudicate defendant a bankrupt given plaintiff,

or anyone else, "nor is any notice of any kind of such pro-

ceeding to adjudicate a person a bankrupt upon his voluntary

petition required by said act of Congress, and in this said act

of Congress violates the Fifth Amendment," as does the "adju-

dication of defendant as a bankrupt;" that the situs of the

promissory note, on which the judgment was rendered, was

never within the jurisdiction of the district court; and that

Mississippi; the indorsement thereof to plaintiff in New York;
default in payment, suit in the state court of Mississippi having
jurisdiction fo personam against defendant, who was then a
citizen and resident thereof; recovery of judgment; and that the
judgment ''still remains in full force &nd effect, unappealed
from, unreversed, or otherwise vacated, and the plaintiff hath
not obtained any execution or satisfaction thereof.'' It was
also averred that after the rendition of the judgment in
Mississippi, defendant changed his domicil and residence to the
state of Tennessee, and thereafter, ''not being a merchant or a
trader, nor engaged in business or in any commercial pursuits,
nor using the trade of merchandise, and being without mercantile business of any kind, filed his voluntary petition in bankruptcy in the district court of the United States for the southern
division of said eastern district of Tennessee, under the act of
Congress of the United States of America, approved July 1st,
1898, entitled 'An Act to Establish a Uniform System of Bankruptcy Throughout the United States,' " and was adjudged
bankrupt, and "since August 1st, 1898," "granted an adjudication of his discharge in bankruptcy from all his debts, including
that herein sued for."
It was admitted that the discharge was ''good and effectual if
said act of Congress and the proceedings thereunder are valid,''
but charged that the act was void because in violation of the
Federal Constitution in many particulars set forth.
Plaintiff also stated that it was and had continued to be
domiciled in and resident in New York; that it was not a party
to said proceedings in bankruptcy, nor did it enter its appearance therein for any purpose, nor did it prove its claim, nor did
it in any way subject itself to the jurisdiction of the die1trict
court in said proceedings; that plaintiff was not served with
process of any kind on said petition for adjudication, and had
no notice, personal or otherwise, of the said proceeding by
voluntary petition for adjudication; nor was any notice of the
proceeding to adjudicate defendant a bankrupt given plaintiff,
or anyone else, ''nor is any notice of any kind of such proceeding to adjudicate a person a bankrupt upon his voluntary
petition required by said act of Congress, and in this said act
of Congress violates the Fifth Amendment," as does the "adjudication of defendant as a bankrupt;" that the situs of the
promissory note, on which tl!e judgment was rendered, was
never within the jurisdiction of the district court; and that
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the court never acquired jurisdiction of plaintiff, nor of the debt

sued on.

Demurrer was filed to the amended declaration, the demurrer

sustained, and final judgment entered dismissing the suit. The

circuit court stated that it took this action on the authority of

Leidigh Carriage Co. v. Stengel, 37 C. C. A. 210, 95 Fed. 637.

Thereupon the bank brought this writ of error.

Errors were, specified as follows: That the discharge under

the act of Congress of July 1, 1898, was a nullity, because:

"1. Said act violates the 5th Amendment to the Constitu-

tion of the United States in this:

"(a) It does not provide for notice as required by due process

of law to the creditor in voluntary proceedings for adjudica-

tion of bankruptcy and for the discharge of the debt of the

creditor.

"(b) Ten days' notice by mail to oreditors to oppose dis-

charge is so unreasonably short as to be a denial of notice.

"(c) The grounds of opposition to a discharge are so un-

reasonably limited as, substantially,, to deny the right of opposi-

tion to a discharge. Thereby the act is also practically a legis-

lative promulgation of a discharge contrary to art. 3, § 1, of

the Federal Constitution.

"2. Said act violates art. 1, §8, ff4, of the Constitution in
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this:

"(a) It does not establish uniform laws on the subject of

bankruptcies throughout the United States.

"(b) It delegates certain legislative powers to the several

states in respect to bankruptcy proceedings.

"(c) It provides that others than traders may be adjudged

bankrupts, and that this may be done on voluntary petitions.''

Mr. Chief Justice FULLER delivered the opinion of the

court:

By the 4th clause of § 8 of art. 1 of the Constitution the power

is vested in Congress "to establish • • • uniform laws on

the subject of bankruptcies throughout the United States.'' This

power was first exercised in 1800. 2 Stat. at L. 19, c. 19. In

1803 that law was repealed. 2 Stat. at L. 248, c. 6. In 1841 it

was again exercised by an act which was repealed in 1843.

5 Stat. at L. 440, c. 9; 5 Stat. at L. 614, c. 82. It was again

exercised in 1867 by an act which, after being several times

amended, was finally repealed in 1878. 14 Stat. at L. 517,

the court never acquired jurisdiction of plaintiff, nor of the debt
sued on.
Demurrer was filed to the amended declaration, the delllurrer
sustained, and final judgment entered dismissing the suit. The
circuit court stated that it took this action on the authority of
Leidigh Carriage Co. v. Stengel, 37 C. C. A. 210, 95 Fed. 637.
Thereupon the bank brought this writ of error.
Errors were. specified as follows: That the discharge under
the act of Congress of July 1, 1898, was a nullity, because:
'' 1. Said act violates the 5th Amendment to the Constitution of the United States in this:
"(a) It does not provide for notice as required hy due process
of law to the creditor in voluntary proceedings f'or adjudication of bankruptcy and for the discharge of the debt of the
creditor.
"(b) Ten days' notice by mail to creditors to oppose uischarge is so unreasonably short as to be a denial of notice.
'' ( c) The grounds of opposition to a discharge are so unreasonably limited as, substantially,. to deny the right of opposition to a discharge. Thereby the act is also practically a legislative promulgation of a discharge contrary to art. 3, § 1, of
the Federal Coutitution.
'' 2. Said act violates art. 1, § 8, U4, of the Constitution in
this:
"(a) It does not establish uniform laws on the subject of
bankruptcies throughout the United States.
"(b) It delegates certain legislative powers to the several
states in respect to bankruptcy proceedings.
" ( c) It provides that others than traders may be adjudged
bankrupt.s, and that this may be done on voluntary petitions.''

Mr. Chief Justice FULLER delivered the opinion of the
court:
By the 4th clause of § 8 of art. 1 of the Constitution the power
is vested in Congress "to establish • • • uniform laws on
the subject of bankruptcies throughout the United States.'' This
power was first exercised in 1800. 2 Stat. at L. 19, c. 19. In
1803 that law was repealed. 2 Stat. at L. 248, c. 6. In 1841 it
was again exercised by an act which was repealed in 1843.
5 Stat. at L. 440. c. 9; 5 Stat. at L. 614, c. 82. It was again
exercised in 1867 by an act which, after being several times
amended, was finally repealed in 1878. 14 Stat. at L. 517,
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c. 1 76; 20 Stat. at L. 99, c. 160. And on July 1,1898, the present

act was approved.

The act of 1800 applied to "any merchant, or other person,

residing within the United States, actually using the trade of

merchandise, by buying or selling in gross, or by retail, or

dealing in exchange, or as a banker, broker, factor, underwriter,

or marine insurer," and to involuntary bankruptcy.

In Adams v. Storey, 1 Paine, 79, Fed. Cas. No. 66, Mr.

Justice Livingston said on circuit: "So exclusively have bank-

rupt laws operated on traders, that it may well be doubted

whether an act of Congress subjecting to such a law every

description of persons within the United States would comport

with the spirit of the powers vested in them in relation to this

subject." But this doubt was resolved otherwise, and the acts

of 1841 and 1867 extended to persons other than merchants or

traders, and provided for voluntary proceedings on the part of

the debtor, as does the act of 1898.

It is true that from the first bankrupt act passed in England,

34 & 35 Sen. VIII. c. 4, to the days of Queen Victoria, the

English bankrupt acts applied only to traders, but, as Mr. Justice

Story, in his Commentaries on the Constitution, pointed out,

"this is a mere matter of policy, and by no means enters into
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the nature of such laws. There is nothing in the nature or

reason of such laws to prevent their being applied to any other

class of unfortunate and meritorious debtors." § 1113.

The whole subject is reviewed by that learned commentator

in c. XVI. §§ 1102 to 1115 of his work, and he says (§ 1111)

in respect of '' what laws are to be deemed bankrupt laws within

the meaning of the Constitution:" "Attempts have been made

to distinguish between bankrupt laws and insolvent laws. For

example, it has been said that laws which merely liberate the

person of the debtor are insolvent laws, and those which dis-

charge the contract are bankrupt laws. But it would be very

difficult to sustain this distinction by any uniformity of laws

at home or abroad. * * * Again, it has been said that in-

solvent laws act on imprisoned debtors only at their own

instance, and bankrupt laws only at the instance of creditors.

But, however true this may have been in past times, as the

actual course of English legislation, it is not true, and never

was true, as a distinction in colonial legislation. In England

it was an accident in the system, and not a material ground to

discriminate, who were to be deemed in a legal sense insolvents,

c. 176; 20 Stat. at L. 99, c. 160. And on July 1, 1898, the present
act was approved.
The act of 1800 applied to ''any merchant, or other person,
residing within the United States, actually using the trade of
merchandise, by buying or selling in groes, or by retail, or
dea.ling in exchange, or as a banker, broker, factor, underwriter,
or marine insurer," and to involuntary bankruptcy.
In Adams v. Storey, 1 Paine, 79, Fed. Cas. No. 66, Mr.
J usticc Livingston said on circuit: "So exclusively have bankrupt laws operated on traders, that it may well be doubted
whether an act of Congress subjecting to such a law every
tlt>scription of persons within the United States would comport
with the spirit of the powers vested in them in relation to this
subject." But this doubt was resolved otherwise, and the acts
of 1841 and 1867 extended to persons other than merchants or
traders, and provided for voluntary proceedings on the part of
the debtor, as does the act of 1898.
It is true that from the first bankrupt act passed in England,
34 & 35 lien. VIII. c. 4, to the days of Queen Victoria, the
English bankrupt acts applied only to traders, but, as Mr. Justice
Story, in his Commentaries on the Constitution, pointed out,
"this is a mere matter of policy, and by no means enters into
the nature of ~uch laws. There is nothing in the nature or
reason of such laws to prevent their being applied to any other
class of uhfortunate and meritorious debtors." § 1113.
The whole subject is reviewed by that learned commentator
in c. XVI. §§ 1102 to 1115 of his work, and he says (§ 1111)
in respect of ''what laws are to be deemed bankrupt laws within
the meaning of the Constitution:'' ''Attempts have been made
to distinguish between bankrupt laws and insolvent laws. For
example, it has been said that laws which merely liberate the
person of the debtor are insolvent laws, and those which discharge the contract are bankrupt laws. But it would be very
difficult to sustain this distinction by any uniformity of laws
at home or abroad. • • • Again, it has been said that insolvent laws act on imprisoned debtors only at their own
instance, and bankrupt laws only at the inAtance of creditors.
But, however true this may have been in past times, as the
actual course of English legislation, it is not true, and never
was true, as a distinction in colonial legislation. In England
it was an accident in the system, and not a material ground to
discriminate, who were to be deemed in a legal sense insolvents,
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or bankrupts. And if an act of Congress should be passed,

which should authorize a commission of bankruptcy to issue at

the instance of the debtor, no court would on this account be

warranted in saying that the act was unconstitutional, and the

commission a nullity. It is believed that no laws ever were passed

in America by the colonies or states, which had the technical

denomination of 'bankrupt laws.' But insolvent laws, quite

coextensive with the English bankrupt system in their opera-

tions and objects, have not been unfrequent in colonial and state

legislation. No distinction was ever practically, or even theo-

retically, attempted to be made between bankruptcies and insol-

vencies. And a historical review of the colonial and state legis-

lation will abundantly show that a bankrupt law may contain

those regulations which are generally found in insolvent laws,

and that an insolvent law may contain those which are common

to bankrupt laws."

Sturges v. Crowninshield, 4 Wheat. 122, 195, 4 L. ed. 529, 548,

was cited, where Chief Justice Marshall said: "The bankrupt

law is said to grow out of the exigencies of commerce, and to be

applicable solely to traders; but it is not easy to say who must

be excluded from, or may be included within, this description.

It is, like every other part of the subject, one on which the

legislature may exercise an extensive discretion. This difficulty
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of discriminating with any accuracy between insolvent and

bankrupt laws would lead to the opinion that a bankrupt law

may contain those regulations which are generally found in

insolvent laws; and that an insolvent law may contain those

which are common to a bankrupt law."

In the case, Re Klein, Fed. Cas. No. 7,865, decided in the

circuit court for the district of Missouri, and reported in a note

to Nelson v. Carland, 1 How. 265, 277, 11 L. ed. 126, 130, Mr.

Justice Catron held the bankrupt act of 1841 to be constitu-

tional, although it was not restricted to traders, and allowed the

debtor to avail himself of the act on his own petition, differing

in these particulars from the English acts. He said, among other

things: "In considering the question before me, I have not pre-

tended to give a definition, (but purposely avoided any attempt

to define) the mere word 'bankruptcy.' It is employed in the

Constitution in the plural, and as part of an expression, 'the

subject of bankruptcies.' The ideas attached to the word in

this connection are numerous and complicated; they form a

subject of extensive and complicated legislation; of this sub-

or bankrupts. And if an act of Congress should be passed,
which should authorize a commission of bankruptcy to issue at
the instance of the debtor, no court would on this account he
warranted in saying that the act was unconstitutional, and the
commission a nullity. It is believed that no laws ever were passrd
in America by the colonies or states, which had the technical
denomination of 'bankrupt laws.' But insolvent laws, <1uite
coextensive with the English bankrupt system in their operations and objects, have not been unfrequent in colonial and state
lPgislation. No distinction was ever practically, or even theoretically, attempted to be made between bankruptcies and insolvencies. And a historical review of the colonial and state legislation will abundantly show that a bankrupt law may contain
those regulations which are generally found in insolvent laws,
and that an in~olvent law may contain those which ar~ common
to bankrupt laws."
Sturges v. Crowninshield, 4 Wheat. 122, 195, 4 L. ed. 529, 548,
was cited, where Chief Justice Marshall said: "The bankrupt
law is said to grow out of the exigencies of -commerce, and to be
applicable solely to traders; but it is not easy to say who must
be excluded from, or may be included within, this description.
It is, like every other part of the subj~t, one on which the
legislature may exerci~e an extensive discretion. This difficulty
of discriminating with any accuracy between insolvent and
bankrupt laws would lead to the opinion that a bankrupt law
may contain those regulations which are generally found in
insolvent laws; an<l that an insolvent law may contain those
which are common to a bankrupt law.''
In the case, Re Klein, Fed. Cas. No. 7,865, decided in the
circuit court for the district of Missouri, and reported in a note
to Nelson v. Carland, 1 How. 265, 277, 11 L. ed. 126, 130, Mr.
•Justice Catron held the bankrupt act of 1841 to be constitutional, although it was not restricted to traders, and allowed the
debtor to avail himself of the act on his own petition, differing
in these particulars from the English acts. He said, among other
things: ''In considering the question before me, I have not pretended to give a definition, (but purposely avoided any attempt
to define) the mere word 'bankruptcy.' It is employed in the
Constitution in the plural, and as part of an expression, 'the
subject of bankruptcies.' The ideas attached to the word in
this connection are numerous and complicated; they form a
subject of extensive and complicated legislation; of this sub-
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ject, Congress has general jurisdiction; and the true inquiry

is,—To what limits is that jurisdiction restricted? I hold, it

extends to all cases where the law causes to be distributed the

property of the debtor among his creditors; this is its least

limit. Its greatest is the discharge of a debtor from his con-

tracts. And all intermediate legislation, affecting substance and

form, but tending to further the great end of the subject,—

distribution and discharge,—are in the competency and discre-

tion of Congress. With the policy of a law letting in all classes,

—others as well as traders,—and permitting the bankrupt to

come in voluntarily, and be discharged without the consent of

his creditors, the courts have no concern; it belongs to the law-

makers."

Similar views were expressed under the act of 1867, by Mr.

Justice Blatchford, then District Judge, in Re Reiman, 7 Ben.

455, Fed. Cas. No. 11,673; by Deady, J., in Re Silverman, 1

Sawy. 410, Fed. Cas. No. 12,855; by Hoffman, J., in Re Cali-

fornia P. R. Co., 3 Sawy. 240, Fed. Cas. No. 2,315; and in

Kunzler v. Kohaus, 5 Hill, 317, by Cowen, J., in respect of the

act of 1841, in which Mr. Justice Nelson, then Chief Justice of

New York, concurred. The conclusion that an act of Congress

establishing a uniform system of bankruptcy throughout the
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United States is constitutional, although providing that others

than traders may be adjudged bankrupts, and that this may

be done on voluntary petitions, is really not open to discussion.

The framers of the Constitution were familiar with Black-

stone's Commentaries, and with the bankrupt laws of England,

yet they granted plenary power to Congress over the whole sub-

ject of "bankruptcy," and did not limit it by the language

used. This is illustrated by Mr. Sherman's observation in the

Convention, that "bankruptcies were, in some cases, punishable

with death by the laws of England, and he did not choose to

grant a power by which that might be done here;" and the

rejoinder of Gouverneur Morris, that "this was an extensive

and delicate subject. He would agree to it, because he saw no

danger of abuse of the power by the legislature of the United

States." Madison Papers, 5 Elliot, 504; 2 Bancroft, 204. And

also to some extent by the amendment proposed by New York,

"that the power of Congress to pass uniform laws concern-

ing bankruptcy shall only extend to merchants and other traders;

and the states, respectively, may pass laws for the relief of

other insolvent debtors." 1 Elliot, 330. See also Mr. Pinkney's

ject, Congress has general jurisdiction ; and the true inquiry
is,-To what limits is that jurisdiction restricted f I hold, it
extends to all cases where the law causes to be distributed the
property of the debtor among his creditors; this is its least
limit. Its greatest is the discharge of a debtor from his contracts. And all intermediate legislation, affecting substance and
form, but tending to further the great end of the subject,distribution and discharge,-are in the competency and discretion of Congress. With the policy of a law letting in all classes,
-others as well as traders,-and permitting the bankrupt to
come in voluntarily, and be discharged without the consent of
his creditors, the courts have no concern; it belongs to the lawmakers.''
Similar views were expressed under the act of 1867, by Mr.
Justice Blatchford, then District Judge, in Re Re~an, 7 Ben.
455, Fed. Cas. No. 11,673; by Deady, J., in Re Silverman, 1
Sawy. 410, Fed. Cas. No. 12,855; by Hoffman, J., in Re California P. R. Co., 3 Sawy. 240, Fed. Cas. No. 2,315; and in
Kunzler v. Kohaus, 5 Hill, 317, by Cowen, J., in respect of the
act of 1841, in which Mr. Justice Nelson, then Chief Justice of
New York, concurred. The conclusion that an act of Congreas
establishing a uniform system of bankruptcy throughout the
United States is constitutional, although providing that others
than traders may be adjudged bankrupts, and that this may
be done on voluntary petitions, is really not open to discussion.
The framers of the Constitution were familiar with Blackstone's Commentaries, and with the bankrupt laws of England,
yet they granted plenary power to Congress over the whole subject of ''bankruptcy,'' and did not limit it by the language
used. This is illustrated by Mr. Sherman's observation in the
Convention, that ''bankruptcies w.ere, in some cases, punishable
with death by the laws of England, and he did not choose to
grant a power by which that might be done here;" and the
rejoinder of Gouverneur Morris, that "this was an extensive
and delicate subject. He would agree to it, because he saw no
danger of abuse of the power by the legislature of the United
States.'' Madison Papers, 5 Elliot, 504; 2 Bancroft, 204. And
also to some extent by the amendment proposed by New York~
''that the power of Congress to pass uniform laws concerning bankruptcy shall only extend to merchants and other traders;
and the states, respectively, may pass laws for the relief of
other insolvent debtors.'' 1 Elliot, 330. See also Mr. Pinkney 's

CONSTITUTIONALITY OF BANKRUPTCY ACT 7

CONSTITUTIONALITY OF BANKRUPTCY ACT

7

original proposition, 5 Elliot, 488; the report of the committee

thereon, 5 Elliot, 503; and The Federalist, No. 42, Ford's ed. 279.

As the states, in surrendering the power, did so only if Con-

gress chose to exercise it, hut in the absence of congressional

legislation retained it, the limitation was imposed on the states

that they should pass no "law impairing the obligation of

contracts.''

In Brown v. Smart, 145 U. S. 454, 457, 36 L. ed. 773, 775,

12 Sup. Ct. Rep. 958, 959, Mr. Justice Gray said: "So long as

there is no national bankrupt act, each state has full authority

to pass insolvent laws binding persons and property within its

jurisdiction, provided it does not impair the obligation of exist-

ing contracts; but a state cannot by such a law discharge one

of its own citizens from his contracts with citizens of other

states, though made after the passage of the law, unless they

voluntarily become parties to the proceedings in insolvency.

• • * Yet each state, so long as it does not impair the

obligation of any contract, has the power by general laws to

regulate the conveyance and disposition of all property, personal

or real, within its limits and jurisdiction." Many cases were

cited, and, among others, Denny v. Bennett, 128 U. S. 498,

32 L. ed. 494, 9 Sup. Ct. Rep. 134, where Mr. Justice Miller

observed: '' The objection to the extraterritorial operation of a
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state insolvent law is that it cannot, like the bankruptcy law

passed by Congress Under its constitutional grant of power,

release all debtors from the obligation of the debt. The authority

to deal with the property of the debtor within the state, so far

as it does not impair the obligation of contracts, is conceded."

Counsel justly says that "the relation of debtor and creditor

has a dual aspect, and contains two separate elements. The

one is the right of -the creditor to resort to present property

of the debtor through the courts to satisfy the debt; the other

is the personal obligation of the debtor to pay the debt, and that

he will devote his energies and labor to discharge it" (4 Wheat.

198, 4 L. ed. 549); and, "in the absence of property, the per-

sonal obligation to pay constitutes the only value of the debt."

Hence the importance of the distinction between the power of

Congress and the power of the states. The subject of "bank-

ruptcies" includes the power to discharge the debtor from his

contracts and legal liabilities, as well as to distribute his prop-

erty. The grant to Congress involves the power to impair the

obligation of contracts, and this the states were forbidden to do.

original proposition, 5 Elliot, 488; the report of the committee
thereon, 5 Elliot, 503; and The Federalist, No. 42, Ford's ed. 279.
As the states, in surrendering the power, did so only if Congress chose to exercise it, but in the absence of congressional
legislation retained it, the limitation was imposed on the states
that they should pass no ''law impairing the obligation of
contracts.''
In Brown v. Slll(lrt, 145 U. S. 454, 457, 36 L. ed. 773, 775,
12 Sup. Ct. Rep. 958, 959, Mr. Justice Gray said: "So long as
there is no national bankrupt act, each state has full authori't,y
to pass insolvent laws binding persons and property within its
jurisdiction, provided it does not impair the obligation of existing contracts; but a state eannot by such a law discharge one
of its own citizens from his contracts with citizens of other
states, though made after the passage of the law, unless they
voluntarily become parties to the proceedings in insolvency.
• • • Yet eac,h state, so long as it does not impair the
obligation of any contract, has the power by general laws to
regulate the conveyance and disposition of all property, personal
or real, within its limits and jurisdiction.'' Many cases were
cited, and, among others, Denny v. Bennett, 128 U. S. 498,
32 L. ed. 494, 9 Sup. Ct. Rep. 134, where l\Ir. Justice Miller
observed: ''The objection to the extraterritorial operation of a
state insolvent law is that it cannot, like the bankruptcy law
passed by Congress under its constitutional grant of power,
release all debtors from the obligation of the dpbt. The authority
to deal with the property of the debtor withm the state, so far
as it does not impair the obligation of contracts, is conceded."
Counsel justly says that ''the relation of debtor and creditor
hu a dual aspect, and contains two separate elements. The
one is the right of .the creditor to resort to present property
o.f the debtor through the courts to satisfy the debt; the other
is the personal obligation of the debtor to pay the debt, and that
he will devote his energies and labor to discharge it'' ( 4 \Vheat.
198, 4 L. ed. 549) ; and, "in the absence of property, the personal obligation to pay constitutes the only value of the debt."
Hence the importance of the distinction between the power of
Congress and the power of the states. The subject of ''bankruptcies" includes the power to discharge the debtor from his
contracts and legal liabilities, as well as to distribute his property. The grant to Congress involves the power to impair the
obligation of contracts, and this the states were forbidden to do.
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The laws passed on the subject must, however, be uniform

throughout the United States, but that uniformity is geo-

graphical, and not personal, and we do not think that the pro-

vision of the act of 1898 as to exemptions is incompatible with

the rule.

Section 6 reads: "This act shall not affect the allowance to

bankrupts of the exemptions which are prescribed by the state

laws in force at the time of the filing of the petition in the state

wherein they have had their domicil for the six months, or the

greater portion thereof, immediately preceding the filing of the

petition." [30 Stat. at L. 544, c. 541.]

Section 14 of the act of 1867 prescribed certain exemptions,

and then added: '' And such other property not included in the

foregoing exceptions as is exempted from levy and sale upon

execution or other process or order of any court by the laws

of the state in which the bankrupt has his domicil at the time

of the commencement of the proceedings in bankruptcy, to an

amount not exceeding that allowed by such state exemption laws

in force in the year eighteen hundred and sixty-four." [14

Stat. at L. 517, c. 176.] This was subsequently amended, and

controversies arose under the act as amended which we need not

discuss in this case. Lowell, Bankruptcy, § 4.
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It was many times ruled that this provision was not in deroga-

tion of the limitation of uniformity because all contracts were

made with reference to existing laws, and no creditor could

recover more from his debtor than the unexempted part of his

assets. Mr. Justice Miller concurred in an opinion to that effect

in the Case of Beckerford, 1 Dill. 45, Fed. Cas. No. 1,209.

Mr. Chief Justice Waite expressed the same opinion in Re

Deckert, 2 Hughes, 183, Fed. Cas. No. 3,728. The Chief Justice

there said: "The power to except from the operation of the

law property liable to execution under the exemption laws of

the several states, as they were actually enforced, was at one

time questioned, upon the ground that it was a violation of the

constitutional requirement of uniformity, but it has thus far

been sustained, for the reason that it was made a rule of the

law to subject to the payment of debts under its operation only

such property as could by judicial process be made available for

the same purpose. This is not unjust, as every debt is con-

tracted with reference to the rights of the parties thereto under

existing exemption laws, and no creditor can reasonably com-

plain if he gets his full share of all that the law, for the time

The laws passed on the subject must, however, be uniform
throughout the United States, but that uniformity is geographical, and not personal, and we do not think that the provision of the act of 1898 as to exemptions is incompatible with
the rule.
Section 6 reads: ''This act shall not affect the allowance to
bankrupts of the exemptions which are prescribed by the state
laws in force at the time of the filing of the petition in the state
wherein they have had their domicil for the six months, or the
greater portion thereof, immediately preceding the filing of the
petition." (30 Stat. at L. 544, c. 541.]
Section 14 of the act of 1867 prescribed certain exemptions,
and then added: ~'And such other property not included in the
foregoing exceptions as is exempted from levy and sale upon
execution or other process or order of any court by the laws
of the state in which the bankrupt has his domicil at the time
of the commencement of the proceedings in bankruptcy, to an
amount not exceeding that allowed by such state exemption laws
in force in the year eighteen hundred and sixty-four." [14
Stat. at L. 517, c. 176.] This was subsequently amended, and
controversies arose under the act as amended which we need not
discuss in this case. Lowell, Bankruptcy, § 4.
It was many times ruled that this provision was not in derogation of the limitation of uniformity because all contracts were
made with reference to existing laws, and no creditor could
recover more from his debtor than the unexempted part of bis
assets. Mr. Justice Miller concurred in an opinion to that effect
in the Case of Beckerford, 1 Dill. 45, Fed. Cas. No. 1,209.
Mr. Chief Justice Waite expressed the same opinion in Re
Deckert, 2 Hughes, 183, Fed. Cas. No. 3,728. The Chief Justice
there said: ''The power to except from the operation of the
law property liable to execution under the exemption laws of
the several states, as they were actually enforced, was at one
time questioned, upon the ground that it was a violation of the
constitutional requirement of uniformity, but it has thus far
been sustained, for the reason that it was made a rule of the
law to subject to the payment of debts under its operation only
such property as could by judicial process be made available for
the same purpose. This is not unjust, as every debt is contracted with reference to the rights of the parties thereto under
existing exemption laws, and no creditor can reasonably complain if he gets his full share of all that the law, for the tir!le
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being, places at the disposal of creditors. One of the effects

of a bankrupt law is that of a general execution issued in favor

of all the creditors of the bankrupt, reaching all his property

subject to levy, and applying it to the payment of all his debts

according to their respective priorities. It is quite proper,

therefore, to confine its operation to such property as other legal

process could reach. A rule which operates to this effect

throughout the United States is uniform within the meaning

of that term, as used in the Constitution.''

We concur in this view, and hold that the system is, in the

constitutional sense, uniform throughout the United States,

when the trustee takes in each state whatever would have been

available to the creditor if the bankrupt law had not been passed.

The general operation of the law is uniform although it may

result in certain particulars differently in different states.

Nor can we perceive in the recognition of the local law in the

matter of exemptions, dower, priority of payments, and the like,

any attempt by Congress to unlawfully delegate its legislative

power. Re Rahrer, 140 U. S. 545, 560, sub nam. Wilkerson v.

Rahrer, 35 L. ed. 572, 576, 11 Sup. Ct. Rep. 865.

But it is contended that as to voluntary proceedings the act

is in violation of the 5th Amendment in that it deprives creditors

of their property without due process of law in failing to pro-
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vide for notice.

The act provides that "any person who owes debts, except a

corporation, shall be entitled to the benefits of this act as a

voluntary bankrupt" (§4a), and that "upon the filing of a

voluntary petition the judge shall hear the petition and make

the adjudication or dismiss the petition." § 18g. With the

petition he must file schedules of his property, and "of his

creditors, showing their residences, if known, if unknown, that

fact to be stated." § 7, subd. 8. The schedules must be verified,

and the petition must state that "petitioner owes debts which

he is unable to pay in full," and "that he is willing to sur-

render all his property for the benefit of his creditors, except

such as is exempt by law.'' This establishes those facts so far as

a decree of bankruptcy is concerned, and he has committed an

act of bankruptcy in filing the petition. These are not issuable

facts, and notice is unnecessary, unless dismissal is sought, when

notice is required. § 59g.

As Judge Lowell said: "He may be, in fact, fraudulent,

and able and unwilling to pay his debts; but the law takes

being, places at the disposal of creditors. One of the effects
of a bankrupt law is that of a general execution issued in favor
of all the creditors of the bankrupt, reaching all his property
subject to levy, and applying it to the payment of all his debts
according to their respective priorities. It is quite proper,
therefore, to confine its operation to such property as other legal
process could reach. A rule which operates to this effect
ttiroughout the United States is uniform within the meaning
of that term, as used in the Constitution.''
We concur in this view, and hold that the system is, in the
constitutional sense, uniform throughout the United States,
when the trustee takes in each state whatever would have been
aYailable to the creditor if the bankrupt law had not been passed.
The general operation of the law is uniform although it may
result in certain particulars differently in different states.
Nor can we perceive in the recognition of the local law in the
matter of exemptions, dower, priority of payments, and the like,
any attempt by Congress to unlawfully delegate its legislative
power. Re Rahrer, 140 U. S. 545, 560, sub nom. Wilkerson v.
Rahrer, 35 L. ed. 572, 576, 11 Sup. Ct. Rep. 865.
But it is contended that as to voluntary proceedings the act
is in violation of the 5th Amendment in that it deprives creditors
of their property without due process of law in failing to provide for notice.
The act provides that "any person who owes debts, except a
corporation, shall be entitled to the benefits of this act as a
voluntary bankrupt" (§ 4a), and that "upon the filing of a
voluntary petition the judge shall hear the petition and make
the adjudication or dismiss the petition.'' § 18g. With the
petition he must file schedules of his property, and ''of his
creditors, showing their residences, if known, if unknown, that
fact to be stated." § 7, subd. 8. The schedules must be verified,
and the petition must state that "petitioner owes debts which
he is unable to pay in full,'' and ''that he is willing to surrender all his property for the benefit of his creditors, except
such as is exempt by law." This establishes those facts so far BB
a decree of bankruptcy is concerned, and he has committed an
act of bankruptcy in filing the petition. These are not issuable
facts, and notice is umweessary, unless dismissal is sought, when
notice is required. § 59g.
As Judge Lowell said: ''He may be, in fact, fraudulent,
and able and unwilling to pay his debts; but the law takes
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him at his word, and makes effectual provision, not only by

civil, but even by criminal, process to effectuate his alleged

intent of giving up all hia property." Re Fowler, 1 Low. Dee.

161, Fed. Cas. No. 4,998.

Adjudication follows as matter of course, and brings the

bankrupt's property into the custody of the court for distribu-

tion among all his creditors. After adjudication the creditors

are given at least ten days' notice by publication and by mail

of the first meeting of creditors, and of each of the various sub-

sequent steps in administration. § 58. Application for a dis-

charge cannot be made until after the expiration of one month

from adjudication. § 14.

Form No. 57 gives the form of petition for discharge and the

order for hearing to be entered thereon, requiring notice to be

published in a designated newspaper printed in the district,

and "that the clerk shall send by mail to all known creditors

copies of said petition and this order, addressed to them at their

places of residence as stated."

Section 14b provides for the granting of discharge unless the

applicant has " (1) committed an offense punishable by imprison-

ment as herein provided; or (2) with fraudulent intent to

conceal his true financial condition, and, in contemplation of
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bankruptcy, destroyed, concealed, or failed to keep books of

account or records from which his true condition might be ascer-

tained. ''

The offenses referred to are enumerated in § 29, and em-

brace misappropriation of property; concealing property belong-

ing to the estate; making false oaths or accounts; presenting

false claims; receiving property from a bankrupt with intent to

defeat the act; extorting money for acting or forbearing to act

in bankruptcy proceedings.

It is also provided by § 15 that a discharge may be revoked,

on application within a year, if procured by fraud and not

warranted by the facts.

Notwithstanding these provisions, it is insisted that the want

of notice of filing the petition is fatal because the adjudication

per se entitles the bankrupt to a discharge, and that the pro-

ceedings in respect of discharge are in personam, and require

personal service of notice. The adjudication does not in itself

have that effect, and the first of these objections really rests on

the ground that the notice provided for is unreasonably short,

and the right to oppose discharge unreasonably restricted. Con-

him at his word, and makes effectual provision, not only by
civil, but even by criminal, process to effectuate his alleged
intent of· giving up all his. property." Re Fowler, 1 Low. Dec.
161, Fed. Cas. No. 4,998.
Adjudication follows as matter of course, and brings the
bankrupt's property into the custody of the court for distribution among all his creditors. After adjudication the creditors
are given at least ten days' notice by publication and by mqil
of the first meeting of creditors, and of each of the various subsequent steps in administration. § 58. Application for a discharge cannot be made until after the expiration of one month
from adjudication. § 14.
Form No. 57 gives the form of petition for discharge and the
order for hearing to be entered thereon, requiring notice to be
published in a designated newspaper printed in the district,
and ''that the clerk shall send by mail to all known creditors
copies of said petition and this order, addressed to them at their
places of residence as stated.''
Section 14b provides for the granting of discharge unless the
applicant has" (1) committed an offense punishable by imprisonment as herein provided; or (2) with fraudulent intent to
conceal his true financial condition, and, in contemplation of
bankruptcy, destroyed, concealed, or failed to keep books of
account or records from which his true condition might be ascertained.''
The offenses referred to are enumerated in § 29, and embrace misappropriation of property; concealing property belonging to the estate; making false oaths or accounts; presenting
false claims; receiving property from a bankrupt with intent to
defeat the act; extorting money for acting or for bearing to act
in bankruptcy proceedings.
It is also provided by § 15 that a discharge may be revoked,
on application within a year, if procured by fraud and not
warranted by the facts.
Notwithstanding these provisions, it Ui insisted that the want
of notice of filing the petition is fatal because the adjudication
per se entitles the bankrupt to a discharge, and that the proceedings in respect of discharge are in personam, and require
personal service of notice. The adjudication does not in itself
have that effect, and the first of these objections really rests on
the ground that the notice provided for is unreasonably short,
and the right to oppose discharge unreasonably restricted. Con-

EFFECT OF NATIONAL ACT

EFFECT OF NATIONAL ACT

11

11

sidering the plenary power of Congress, the subject-matter of

the suit, and the common rights and interests of the creditors,

we regard the contention as untenable.

Congress may prescribe any regulations concerning discharge

in bankruptcy that are not so grossly unreasonable as to be

incompatible with fundamental law, and we cannot find any-

thing in this act on that subject which would justify us in over-

throwing its action.

Nor is it possible to concede that personal service of notice

of the application for a discharge is required.

Proceedings in bankruptcy are, generally speaking, in the

nature of proceedings in rem, as Mr. Justice Grier remarked in

Shawhan v. Wherritt, 7 How. 643, 12 L. ed. 854. And in

New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91

U. S. 662, 23 L. ed. 339, it was ruled that a decree adjudging

a corporation bankrupt is in the nature of a decree in rem as

respects the status of the corporation. Creditors are bound by

the proceedings in distribution on notice by publication and

mail, and when jurisdiction has attached and been exercised to

that extent, the court has jurisdiction to decree discharge, if

sufficient opportunity to show cause to the contrary is afforded,

on notice given in the same way. The determination of the
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status of the honest and unfortunate debtor by his liberation

from encumbrance on future exertion is matter of public con-

cern, and Congress has power to accomplish it throughout the

United States by proceedings at the debtor's domicil. If such

notice to those who may be interested in opposing discharge,

as the nature of the proceeding admits, is provided to be given,

that is sufficient. Service of process or personal notice is not

essential to the binding force of the decree.

Judgment affirmed.

B. State Legislation

1. EFFECT OF NATIONAL ACT

Note.—In the absence of a national bankruptcy statute it is

within the power of the several states to enact such legisla-

tion. Sturges v. Crowninshield, 4 Wheat. 122. State bank-

ruptcy laws, however, in so far as they purport to affect con-

tracts made before the adoption of the statutes are void as

impairing the obligation of contracts. Sturges v. Crowninshield,

supra. As to contracts made after the enactment of the state

sidering the pleuary power of Congress, the subject-matter of
the suit, and the common rights and interests of the creditors,
we regard the contention as untenable.
Cougress may prescribe any regulations concerning discharge
in bankruptcy that are not so grossly unreasonable as to be
incompatible with fundamental law, and we cannot find anything in this act on that subject which would justify us in overthrowing its action.
Nor is it possible to concede that personal service of notice
of the application for a discharge is required.
Proceedings in bankruptcy are, generally speaking, in the
nature of proceedings in rem, as Mr. Justice Grier remarked in
Shawhan v. \Vherritt, 7 How. 643, 12 L. ed. 854. And in
New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91
F S. 662, 23 L. ed. 339, it was ruled that a decree adjudging
a corporation bankrupt is in the nature of a decree £11 rem as
respects the status of the corporation. Creditors arc bound by
the proceedings in distribution on notice by publication and
mail, and when jurisdiction has attached and been exercised to
that extent, the court has jurisdiction to decree discharg<', if
sufficient opportunity to show cause to the contrary is affo!'ded,
on notice given in the same way. The determination of the
status of the honest and unfortunate debtor by his liberatim1
from encumbrance on future exertion is matter of public concern, and Congress has power to accomplish it throughout the
United States by proceedings at the debtor's domicil. If such
notice to those who may be interested in opposing discharge,
as the nature of the proceeding admits, is provided to be given,
that is sufficient. Service of process or pei:sonal notice is not
essential to the binding force of the decree.
Judgment affirmed.
B.

1.

STATE LEGISLATION

EFFECT OF NATIONAL ACT

NOTE.-ln the absence of a national bankruptcy statute it is
within the power of the several states to enact such legislation. Sturges v. Crowninshield, 4 Wheat. 122. State bankruptcy laws, however, in so far as they purport to affect contracts made before the adoption of the statutes are void as
impairing the obligation of contracts. Sturges v. Crowninshield,
11upra. As to contracts made after the enactment of the state

-
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bankruptcy statute there is no constitutional objection to the

state law providing for a full and complete discharge. Ogden

v. Saunders, 12 Wheat. 213. During the times when there

was no national bankruptcy law, when the several states had

covered the ground more or less fully, many interesting and

difficult problems confronted the courts as to the proper law

applicable to given cases. The problem usually presented was

the effect of a discharge by a state court under the state statute

upon contracts made in other states or held by creditors who

were non-residents or citizens of, other states. For a discussion

of this very interesting though now comparatively unimportant

problem see 6 Harv. L. Rev. 349.

Upon the national act taking effect, state statutes covering

the same or part of the same ground (see infra, 12-41) are ipso

facto suspended; and upon the repeal of the national act they

are ipso facto revived. Lothrop v. Highland Foundry Co.,

128 Mass. 120; Oil Co. v. Morse & Co., 97 Ark. 513. In Maine

an insolvency act was passed before the repeal of the national

act of 1867, and it was held that upon the repeal of the federal

statute the state law became operative and covered things done

during the time that the state and federal laws overlapped.

Palmer v. Hixon, 74 Me. 447. See also Lothrop v. Highland
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Foundry Co., supra.

2. WHAT STATE LtAWS ARE SUSPENDED

MAYER v. HELLMAN

91 U. S. 496, 23 L. ed. 377

(United States Supreme Court. January 31, 1876)

Hellman, as assignee in bankruptcy of Bogen and others,

sued Mayer and Evans, assignees of the same parties under the

assignment laws of the State of Ohio, to obtain property which

passed to defendants under the assignment to them. The de-

fendants answered, setting up their title under the assignment;

bankruptcy statute there is no constitutional objection to the
state law providing for a full and complete discharge. Ogden
v. Saunders, 12 Wheat. 213. During the times when there
was no national bankruptcy law, when the several states had
covered the ground more or less fully, many interesting and
difficult problems confronted the courts as to the proper law
applicable to given cases. The problem usually presented was
the effect of a discharge by a state court under the state statute
upon contracts made in other states or held by creditors who
were non-residents or citizens of. other states. For a discussion
of this very interesting though now comparatively unimportant
problem see 6 Harv. L. Rev. 349.
Upon the national act taking effect, state statutes covering
the same or part of the same ground (see infra., 12-41) are ipso
facto suspended; and upon the repeal of the national act they
are ipso facto revived. Lothrop v. Highland Foundrt Co.,
128 Mass. 120; Oil Co. v. Morse & Co., 97 Ark. 513. In Maine
an insolvency act was passed before the repeal of the national
act of 1867, and it was held that upon the repeal o.f the federal
statute the state law became operative and covered things done
during the time that the state and federal laws overlapped.
Palmer v. Hixon, 74 Me. 447. See also Lothrop v. Highland
Foundry Co., supra.

and the plaintiffs demurred to the answer. The Court below

sustained the demurrer, and the defendants sue out their writ

2.

WHAT STATE L.\WS ARE SUSPENDED

of error.

The facts as disclosed by the record, so far as they are material

MAYER v. HELLMAN

for the disposition of the case, are briefly these: On the 3rd of

December, 1873, at Cincinnati, Ohio, George Bogen and Jacob

91 U. S. 496, 23 L. ed. 377

Bogen, composing the firm of G. & J. Bogen, and the same

(United States Supreme Court. January 31, 1876)
Hellman, as assignee in bankruptcy of Bogen and others,
sued Mayer and Evans, assignees of the same parties under the
assignment laws of the State of Ohio, to obtain property which
passed to defendants under the assignment to them. The defendants answered, setting up their title under the assignment;
and the plaintiffs demurred to the answer. The Court below
sustained the demurrer, and the defendants sue out their writ
of error.
The facts as disclosed by the record, so far as they are material
for the disposition of the case, are briefly these : On the 3rd of
December, 1873, at Cincinnati, Ohio, George Bogen and Jacob
Bogen, composing the firm of G. & J. Bogen, and the same
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parties with Henry Muller, composing the firm of Bogen

& Son, by deed executed of that date, individually and as part-

ners, assigned certain property held by them, including that

in controversy, to three trustees, in trust for the equal and

common benefit of all their creditors. The deed was delivered

upon its execution, and the property taken possession of by the

assignees.

By the law of Ohio, in force at the time, when an assignment

of property is made to trustees for the benefit of creditors,

it is the duty of the trustees, within ten days after the de-

livery of the assignment to them, and before disposing of any

of the property, to appear before the probate judge of the

county in which the assignors reside, produce the original assign-

ment, or a copy thereof, and file the same in the Probate Court,

and enter into an undertaking payable to the State, in such

sum and with such sureties as may be approved by the judge,

conditioned for the faithful performance of their duties.

In conformity with this law, the trustees, on the 13th of

December, 1873, within the prescribed ten days, appeared before

the probate judge of the proper county in Ohio, produced the

original assignment, and filed the same in the Probate Court.

One of the trustees having declined to act, another one was
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named in his place by the creditors, and appointed by the Court.

Subsequently the three gave an undertaking with sureties ap-

proved by the judge, in the sum of $500,000, for the per-

formance of their duties, and then proceeded with the adminis-

tration of the trust under the direction of the Court.

On the 22nd of June of the following year, more than six

months after the execution of the assignment, the petition in

bankruptcy against the insolvents was filed in the District

Court of the United States, initiating the proceedings in which

the plaintiff was appointed their assignee in bankruptcy. As

such officer, he claims a right to the possession of the prop-

erty in the hands of the defendants under the assignment to

them. Judgment having been rendered against them, they

sued out this writ of error.

Mr. Justice FIELD delivered the opinion of the Court.

The validity of the claim of the assignee in bankruptcy de-

pends, as a matter of course, upon the legality of the assign-

ment made under the laws of Ohio. Independently of the Bank-

rupt Act, there could be no serious question raised as to its

parties v.;th Henry .Muller, composing the firm of .Bogen
& Son, by deed executed of that date, individually and as part-

ners, assigned certain property held by them, including that
in controversy, to three trustees, in trust for the equal and
common benefit of all their creditors. The deed was delivered
~pon its execution, and the property taken possession of by the
assignees.
By the law of Ohio, in force at the time, when an assignment
of property is made to trustees for the benefit of creditors,
it is the duty of the trustees, within ten days after the delivery of the assignment to them, and before disposing of any
of the property, to appear before the probate judge of the
county in which the assignors reside, produce the original assignment, or a copy thereof, and file the same in the Probate Court,
and enter into an undertaking payable to the State, in such
sum and with such sureties as may be approved by the judge,
conditioned for the faithful performance of their duties.
In conformity with this law, the trustees, on the 13th of
December, 1873, within the prescribed ten days, appeared before
the probate judge of the proper county in Ohio, produced the
original assignment, and filed the same in the Probate Court.
One of the trustees having declined to act, another one was
named in his place by the creditors, and appointed by the Court.
Subsequently the three gave an undertaking with sureties approved by the judge, in the sum of $500,000, for the performance of their duties, and then proceeded with the administration of the trust under the direction of the Court.
On the 22nd ·of June of the following year, more than six
months after the execution of the assignment, the petition in
bankruptcy against the insolvents was filed in the District
CoUl't of the United States, initiating the proceedings in which
the plaintiff was appointed their assignee in bankruptcy. As
such officer, he claims a right to the possession of the property in the hands of the defendants under the assignment to
them. Judgment having been rendered against them, they
sued out this writ of error.
l\lr. Justice FIELD delivered the opinion of the Cou~.
The validity of the claim of the assignee in bankruptcy de.
pends, as a matter of course, upon the legality of the assignment made under the laws of Ohio. Independently of the Bankrupt Aot, there could be no serious question raised as to its
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legality. The power which every one possesses over his own

property would justify any such disposition as did not interfere

with the existing rights of others; and an equal distribution

by a debtor of his property among his creditors, when unable

to meet the demands of all in full, would be deemed not only a

legal proceeding, but one entitled to commendation. Creditors

have a right to call for the application of the property of their

debtor to the satisfaction of their just demands; but, unless there

are special circumstances giving priority of right to the demands

of one creditor over another, the rule of equity would require

the equal and ratable distribution of the debtor's property for

the benefit of all of them. And so, whenever such a disposi-

tion has been voluntarily made by the debtor, the courts in this

country have uniformly expressed their approbation of the

proceeding. The hindrance and delay to particular creditors,

in their efforts to reach before others the property of the debtor,

that may follow such a conveyance, are regarded as unavoidable

incidents to a just and lawful act, which in no respect impair

the validity of the transaction.

The great object of the Bankrupt Act, so far as creditors

are concerned, is to secure equality of distribution among them
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of the property of the bankrupt. For that purpose, it sets aside

all transactions had within a prescribed period previous to the

petition in bankruptcy, defeating, or tending to defeat, such

distribution. It reaches to proceedings of every form and kind

undertaken or executed within that period by which a preference

can be secured to one creditor over another, or the, purpose

of the act evaded. That period is four months for some transac-

tions, and six months for others. Those periods constitute the

limitation within which the transactions will be examined and

annulled, if conflicting with the provisions of the Bankrupt

Act.

Transactions anterior to these periods are presumed to have

been acquiesced in by the creditors. There is sound policy in

prescribing a limitation of this kind. It would be in the highest

degree injurious to the community to have the validity of busi-

ness transactions with debtors, in which it is interested, subject

to the contingency of being assailed by subsequent proceed-

ings in bankruptcy. Unless, therefore, a transaction is void

against creditors independently of the provisions of the Bank-

rupt Act, its validity is not open to contestation by the assignee,

where it took place at the period prescribed by the statute an-

legalitY.. The power which every one possesses over his own
property would justify any such disposition as did not interfere
with the existing rights of others; and an equal distribution
by a debtor of his property among his creditors, when unable
to meet the demands of all in full, would be deemed not only a
legal proceeding, but one entitled to commendation. Creditors
have a right to call for the application of the property of their
debtor to the satisfaction of their just demands; but, unless there
are special circumstances giving priority of right to the demands
of one creditor over another, the rule of equity would require
the equal and ratable distribution of the debtor's property for
the benefit of all of them. And so, whenever such a disposition has been voluntarily made by the debtor, the courts i:n this
country have uniformly expressed their approbation of the
proceeding. The hindrance and delay to particular creditors,
in their efforts to reach before others the property of the debtor,
that may follow such a conveyance, are regarded as unavoidable
incidents to a just and lawful act, which in no respect impair
the validity of the transaction.
The great object of the Bankrupt Act, so far as creditors
are concerned, is to secure equality of distribution among them
of the property of the bankrupt. For that purpose, it sets aside
all transactions had within a prescribed period previous to the
petition in bankruptcy, defea.ting, or tending to defeat, such
distribution. It reaches to proceedings of every form and kind
undertaken or executed within that period by which a preference
can be secured to one creditor over another, or the , purpose
of the act evaded. That period is four months for some transactions, and six months for others. Those periods constitute the
limitation within which the transactions will be examined and
annulled, if conflicting with the provisions of the Bankrupt
Act.
Transactions anterior to these periods are presumed to have
been acquiesced in by the creditors. There is sound policy in
prescribing a limitation of this kind. It would be in the highest
degree injurious to the community to have the validity of business transactions with debtors, in which it is interested, subject
to the contingency of being assailed by subsequent proceedings in bankruptcy. Unless, therefore, a transaction is void
against creditors independently of the provisions of the Bankrupt Act, its validity is not open to contestation by the assignee,
where it took place at the period prescribed by the statute an-
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terior to the proceedings in bankruptcy. The assignment in
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this case was not a proceeding, as already said, in hostility to

the creditors, but for their benefit. It was not, therefore, void

as against them, or even voidable. Executed six months before

the petition in bankruptcy was filed, it is, to the assignee in

bankruptcy, a closed proceeding.

The counsel of the plaintiffs in error have filed an elaborate

argument to show that assignments for the benefit of creditors

generally are not opposed to the Bankrupt Act, though made

within six months previous to the filing of the petition. Their

argument is, that such an assignment is only a voluntary execu-

tion of what the Bankrupt Court would compel; and as it is

not a proceeding in itself fraudulent as against creditors, and

does not give a preference to one creditor over another, it con-.

flicts with no positive inhibition of the statute. There is much

force in the position of counsel, and it has the support of a

decision of the late Mr. Justice Nelson, in the Circuit Court of

New York, in Sedgwick v. Place, First Nat. Bank. Reg. 204,

and of Mr. Justice Swayne in the Circuit Court of Ohio, in

Langley v. Perry, 2 Nat. Bank. Reg. 180. Certain it is that

such an assignment is not absolutely void; and, if voidable, it

must be because it may be deemed, perhaps, necessary for the

efficiency of the Bankrupt Act that the administration of an
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insolvent's estate shall be intrusted to the direction of the

District Court, and not left under the control of the appointee

of the insolvent. It is unnecessary, however, to express any

decided opinion upon this head; for the decision of the question

is not required for the disposition of the case.

In the argument of the counsel of the defendant in error, the

position is taken that the Bankrupt Act suspends the opera-

tion of the act of Ohio regulating the mode of administering

assignments for the benefit of creditors, treating the latter as

an insolvent law of the State. The answer is, that the statute

of Ohio is not an insolvent law in any proper sense of the term.

It does not compel, or in terms even authorize, assignments:

it assumes that such instruments were conveyances previously

known, and only prescribes a mode by which the trust created

shall be enforced. It provides for the security of the creditors

by exacting a bond from the trustees for the discharge of their

duties; it requires them to file statements showing what they

have done with the property; and affords in various ways the

means of compelling them to carry out the purposes of the con-

terior to the proceedings in bankruptcy. The assignment rn
this case was not a proceeding, as already said, in hostility to
the creditors, but for their benefit. It was not, therefore, void
as against them, or even voidable. Executed six months before
the petition in bankruptcy was filed, it is, to the assignee in
bankruptcy, a closed proceeding.
The counsel of the plaintiffs in error have filed an elaborate
argument to show that assignments for the benefit of creditors
generally are not opposed to the Bankrupt Act, though made
within six months previous to the filing of the petition. Their
argument is, that such an assignment is only a voluntary execution of what the Bankrupt Court would compel; and as it is
not a proceeding in itself fraudulent as against creditors, and
does not give a preference to one creditor over another, it con- .
flicts with no positive inhibition of the statute. There is much
force in the position of counsel, and it has the support of a
decision of the late Mr. Justice Nelson, in the Circuit Court of
Xew York, in Sedgwick v. Place, First Nat. Bank. Reg. 204,
and of Mr. Justice Swayne in the Circuit Court of Ohio, in
Langley v. Perry, 2 Nat. Bank. Reg. 180. Certain it is that
such an assignment is not absolutely void; and, if voidable, it
must be because it may be deemed, perhaps, necessary for the
efficiency of the Bankrupt Act that the administration of an
insolvent's estate shall be in trusted to the direction of the
District Court, and not left under the control of the appointee
of the insolvent. It is unnecessary, however, to express any
decided opinion upon this head_; for the decision of the question
is not required for the disposi.tion of the case.
In the argument of the counsel of the defendant in error, the
position is taken that the Bankrupt Act suspends the operation of the act of Ohio regulating the mode of administering
assignments for the benefit of creditors, treating the latter as
an insolvent law of the State. The answer is, that the statute
of Ohio is not an insolvent law in any proper sense of the term.
It does not compel, or in terms even authorize, assignments:
it assumes that such instruments were conveyances previously
known, and only prescribes a mode by which the trust created
shall be enforced. It provides for the security of the creditors
by exacting a bond from the trustees for the discharge of their
duties; it requires them to file statements showing what they
have done with the property; and affords in various ways the
means ol compelling them to carry out the purposes of the con-
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veyance. There is nothing in the act resembling an insolvent

law. It does not discharge the insolvent from arrest or imprison-

ment: it leaves his after-acquired property liable to his creditors

precisely as though no assignment had been made. The pro-

visions for enforcing the trust are substantially such as a court

of chancery would apply in the absence of any statutory pro-

vision. The assignment in this case must, therefore, be regarded

as though the statute of Ohio, to which reference is made, had

no existence. There is an insolvent law in that State; but the

assignment in question was not made in pursuance of any of its

provisions. The position, therefore, of counsel, that the Bank-

rupt Law of Congress suspends all proceedings under the Insol-

vent Law of the State, has no application.

The assignment in this case being in our judgment valid and

binding, there was no property in the hands of the plaintiffs in

error which the assignee in bankruptcy could claim. The assign-

ment to them divested the insolvents of all proprietary rights

they held in the property described in the conveyance. They

could not have maintained any action either for the personalty

or realty. There did, indeed, remain to them an equitable right

to have paid over to them any remainder after the claims of all

of the creditors were satisfied. If a contingency should ever
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arise for the assertion of this right, the assignee in bankruptcy

may perhaps have a claim for such remainder, to be applied to

the payment of creditors not protected by the assignment, and

whose demands have been created subsequent to that instrument.

Of this possibility we have no occasion to speak now.

Our conclusion is, that the Court below erred in sustaining

the demurrer to the defendant's answer; and the judgment of

the Court must, therefore, be reversed, and the cause remanded

for further proceedings.1

BOBSE v. KING

108 U. S. 379, 27 L. ed. 760

(United States Supreme Court. April 30, 1883)

Suit by a receiver appointed by a State court in New York

on return of execution unsatisfied; brought in New York against

1—Aco. In re Farrell, 176 Fed.

505, 100 C. C. A. 63; Pogue v. Rowe,

236 Hi 157 (but see Harbaugh v.

Costello, 184 HI. 110).

See also Downer v. Porter, 116

Ky. 422, 76 S. W. 135; Louisville

Co. v. Lamman, 135 Ky. 163, 121

8. W. 1042.

veyance. There is nothing in the act resembling an insolvent
law. It does not discharge the insolvent from arrest or imprisonment: it leaves his after-acquired property liable to his creditors
precisely as though no assignment had been made. The proYisions for enforcing the trust are substantially such as a court
of chancery would apply in the absence of any statutory provision. The assignment in this case must, therefore, be regarded
as though the statute of Ohio, to which reference is made, had
no existence. There is an insolvent law in that State; but the
assignment in question was not ma.de in pursuance of any of its
provisions. The position, therefore, of counsel, that the Bankrupt Law of Congress suspends all proceedings under the Insolvent Law of the State, has no application.
The assignment in this case being in our judgment valid and
binding, there was no property in the hands of the plaintiffs in
error which the assignee in bankruptcy could claim. The assignment to them divested the insolvents of all proprietary rights
they held in the property described in the conveyance. They
could not have maintained any action either for the personalty
or realty. There did, indeed, remain to them an equitable right
to have paid over to them any remainder after the claims of all
of the creditors were satisfied. If a contingency should ever
arise for the assertion of this right, the assignee in bankruptcy
may perhaps have a claim for such remainder, to be applied to
the payment of creditors not protected by the assignment, and
whose demands have been created subsequent to that instrument.
Of this possibility we have no occasion to speak now.
Our conclusion is, that the Court below erred in sustaining
the demurrer to the defendant's answer ; and the judgment of
the Court must, therefore, be reversed, and the cause remanded
for further proceedings. 1
BOESE v. KING
108 U. S. 379, 27 L. ed. 760
(United States Supreme Court.

April 30, 1883)

Suit by a receiver appointed by a State court in New York
on return of execution unsatisfied; brought in New York against
1-Acc. In re Farrell, 176 Fed.
505, 100 C. C. A. 63; Pogue v. Rowe,
236 Ill. 157 (but see Harbaugh v.
Costello, 184 Ill. 110).

See also Downer v. Porter, 116
Ky. 422, 76 S. W. 135; Louisville
Co. v. Lamman1 135 Ky. 1631 121
1042.

s. w.
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assignees of the property of the, judgment debtor under an

assignment for the benefit of creditors, made in accordance with

the laws of New Jersey (of which State the assignees and the

debtor are citizens), and to recover proceeds of the debtor's

property voluntarily brought within the State of New York by

the assignees for distribution under the assignment.

By deed of assignment executed and delivered September

25th, 1873, Wm. H. Locke, a citizen of New Jersey, transferred

and conveyed to Wm. King, John M. Goetchius, and Edward E.

Poor, and the survivor of them, and their and his heirs and

assigns, all his property of every kind and description—except

such as was exempt by law from execution—"in trust to take

possession of and collect and to sell and dispose of the same at

public or private sale in their discretion, and to distribute the

proceeds to and among the creditors of the said Wm. H. Locke,

in proportion to their several just demands, pursuant to the

statutes in such case made and provided, and on the further

trust to pay the surplus, if any there be, after fully satisfying

and paying the said creditors and all proper costs and charges,

to the said Wm. H. Locke."

The intention of Locke and the assignors [assignees] was to

have a distribution made among the creditors of the former in
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conformity with the requirements of an act of the legislature of

New Jersey, passed April 16th, 1846, entitled "An Act to

secure to creditors an equal and just division of the estates of

debtors who convey to assignees for the benefit of creditors."

That act provided, among other things, that every conveyance

or assignment by a debtor of his estate, real or personal or both,

in trust, to an assignee for the benefit of creditors, shall be

made for their equal benefit in proportion to their several de-

mands to the net amount that shall come to the hands of the

assignee for distribution; and all preferences of one creditor

over another, or whereby one shall be first paid or have a

greater proportion in respect to his claim than another, shall be

deemed fraudulent and void, excepting mortgage and judgment

creditors, when the judgment has not been by confession for

the purpose by preferring creditors (1); further, that the

debtor shall annex to his assignment an inventory, under oath

or affirmation, of all of his property, together with a list of

his creditors, and the amount of their respective claims, such

inventory not, however, to be conclusive as to the quantity of

the debtor's estate, and the assignee to be entitled to any other

H. & A. Bankruptcy—2

assignees of the property of the judgment debtor under an
assignment for the benefit of creditors, made in accordance with
the laws of New Jersey (of which State the assignees and the
debtor are citizens), and to recover proceeds of the debtor's
property voluntarily brought within the State of New York by
the assignees for distribution under the assignment.
By deed of assignment executed and delivered September
25th, 1873, Wm. H. Locke, a citizen of New Jersey, transferred
and conveyed to Wm. King, John M. Goetchius, and Edward E.
Poor, and the survivor of them, and their and his heirs and
assigns, all his property of every kind and description-except
such as was exempt by law from execution-'' in trust to take
possession of and collect and to sell and dispose of the same at
public or private sale in their discretion, and to distribute the
proceeds to and among the creditors of the said Wm. H. Locke,
in proportion to their several just demands, pursuant to the
statutea in such case made and provided, and on the further
trust to pay the surplus, if any there be, after fully satisfying
.and paying the said creditors and all proper costs and charges,
to the said ·wm. H. Locke."
The intention of Locke and the assignors [assignees] was to
have a distribution made among the creditors of the former in
conformity with the requirements of an act of the legislature of
New Jersey, passed April 16th, 1846, entitled "An Act to
secure to creditors an equal and just division of the estates of
debtors who convey to assignees for the benefit of creditors.''
That act provided, among other things, that every conveyance
or assignment by a debtor of his estate, real or personal or both,
in trust, to an assignee for the benefit of creditors, shall be
made for their equal benefit in proportion to their several demands to the net amount that shall come to the hands of the
assignee for distribution; and all preferences of one creditor
over another, or whereby one shall be first paid or have a
greater proportion in respect to his claim than another, shall be
deemed fraudulent and void, excepting mortgage and judgment
creditors, when the judgment bas not been by eonfession for
the purpose by preferring creditors (1); further, that the
debtor shall annex to his assignment an inventory, under oath
or affirmation, of all of his property, together with a list of
his creditors, and the amount of their respective claims, such
inventory not, however, to be conclusive as to the quantity of
the debtor's estate, and the assignee to be entitled to any other
H . .t. A . BILllkruptcy- 2
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property belonging to the debtor at the time of the assign-

ment, and comprehended within its general terms (2). Other

sections provided for public notice by the assignee of the assign-

ment; for the presentation of claims of creditors; for filing by

the assignee under oath of a true inventory and valuation of

the estate; for the execution by him of a bond in double the

amount of such inventory or valuation; for the recording of such

bond; for the filing with the clerk of the Court of Common Pleas

of the county of the debtor's residence, within three months

after the date of the assignment, of a list of all such creditors

as claim to be such, and the amount of their demands, first mak-

ing it known by advertisement that all claims against the estate

must be made as prescribed in the statute, or be forever barred

from coming in for a dividend of said estate, otherwise than as

provided; for the right of the assignee or any creditor or person

interested to except to the allowance of any claim presented; for

. the adjudication of such exceptions for fair and equal dividends

from time to time among the creditors of the assets in pro-

portion to their respective claims; and for a final accounting

by the assignee in the Orphans' Court of the county—such set-

tlement and adjudication to be conclusive on all parties, except

for assets which may afterward come to hand, or for frauds or
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apparent error (3, 4, 5, 6 and 7).

The act further provided

"11. If any creditor shall not exhibit his, her or their claims

within the term of three months as aforesaid, such claim shall

be barred of a dividend unless the estate shall prove sufficient

after the debts exhibited and allowed are fully satisfied, or

such creditors shall find some other estate not accounted for

by the assignee or assignees before distribution, in which ease

such barred creditors shall be entitled to a ratable proportion

therefrom.

"12. Whenever any assignee or assignees, as aforesaid, shall

sell any real estate of such debtor or debtors as is conveyed in

trust as aforesaid, he or they shall proceed to advertise and sell

the same in manner as is now or may hereafter be prescribed

in the case of an executor or administrator directed to sell

lands by an order of the Orphans' Court for the payment of the

debts of the testator or intestate.

"13. Every assignee, as aforesaid, shall have as full power

and authority to dispose of all estate, real and personal, as-

signed, as the said debtor or debtors had at the time of the

property belonging to the debtor at the time of the assignment, aud comprehended within its general terms (2). Other
sections provided for public notice by the assignee of the assignment; fQr the presentation of claims of creditors; for filing by
the assignee under oach of a true inventory and valuation of
the estate; for the execution by him of a bond in double the
amount of such inventory or valuation; for the recording of such
bond; for the filing with the clerk of the Court of Common Pleas
of the county of the debtor's residence, within three months
after the date of the assignment, of a list of all such creditors
as claim to be such, and the amount of their demands, first making it known by advertisement that all claims against the estate
must be made as prescribed in the statute, or be forever barred
from coming in for a dividend of Said estate, otherwise than as
provided; for the right of the assignee or auy creditor or person
interested to except to the allowance of any claim presented; for
the adjudication of such exceptions for fair and equal dividends
from time to time among the creditors of the assets in proportion to their respective claims; and for a final accounting
by the assignee in the Orphans' Court of the county-such settlement and adjudication to be conclusive on all parties, except
for assets which may afterward come to hand, or for frauds or
apparent error (3, 4, 5, 6 and 7).
The act further provided
"11. If any creditor shall not exhibit his, her or their claims
within the term of three months as aforesaid, such claim shall
be barred of a dividend unless the estate shall prove sufficient
after the debts exhibited and allowed are fully satisfied, or
such creditors shall find some other estate not accounted for
by the assignee or assignees before distribution, in which case
such barred creditors shall be entitled to a ratable proportion
therefrom.
'' 12. Whenever any assignee or assignees, as aforesaid, shall
sell any real estate of such debtor or debtors as is conveyed in
trust as af&esaid, he or they shall proceed to advertise and sell
the same in manner as is now or may hereafter be prescribed
in the case of an executor or administrator directed to sell
lands by an order of the Orphans' Court for the payment of the
debts of the testator or intestate.
"13. Every assignee, as aforesaid, shall have as full power
and authority to dispose of all estate, real and personal, assigned, as the said debtor or debtors had at the time of the
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assignment, and to sue for and recover in the proper name of

such assignee or assignees everything belonging or appertain-

ing to said estate, real or personal, of said debtor or debtors,

and shall have full power and authority to refer to arbitration,

settle and compound, and to agree with any person concerning

the same, and to redeem all mortgages and conditional contracts,

and generally to act and do whatever the said debtor or debtors

might have lawfully done in the premises.

'' 14. Nothing in this act shall be taken or understood as dis-

charging said debtor or debtors from liabilities to their creditors

who may not choose to exhibit their claims either in regard to

the persons of such debtors or to any estate, real or personal,

not assigned as aforesaid, but with respect to the creditors who

shall come in under said assignment and exhibit their demands

as aforesaid for a dividend, they shall be wholly barred from

having afterward any action or suit at law or equity against

such debtors or their representatives, unless on the trial of such

action or hearing in equity the said creditor shall prove fraud

in the said debtor or debtors with respect to the said assign-

ment, or concealing his estate, real or personal, whether in

possession, held in trust, or otherwise."

The estate which came into the hands of the assignees was
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converted into money in New Jersey—the amount being nearly

$200,000—and the proceeds, for the convenience of the assign-

ees, were deposited in a bank in the city of New York. No

proceedings in bankruptcy were ever taken against Locke.

On the 3rd day of February, 1876, William Pickhardt and

Adolph Kutroff recovered a judgment against Locke in the

Supreme Court of the city and county of New York for

$3,086.85. Upon that judgment execution was issued and re-

turned unsatisfied. Subsequently, May 27th, 1876, in certain

proceedings, before one of the judges of that court, supple-

mentary to the return of execution, Thomas Boese, plaintiff in

error, was appointed receiver of the property of Locke, and hav-

ing executed a bond for the faithful discharge of the duties of

his trust, he obtained an order from the same court giving him

authority, as receiver, to bring an action against the assignees

of Locke. Thereupon, June 9th, 1876, he commenced this action.

It proceeds upon these grounds: 1. That the indebtedness from

Locke to Pickhardt and Kutroff arose in New York, where they

reside, before the making of said assignment; 2. That the

statute of New Jersey with reference to or under which said

assignment, and to sue for and recover in the proper name of
such assignee or assignees everything belonging or appertaining to said estate, real or personal, of said debtor or debtors,
and shall have full power and authority to refer to arbitration,
settle and compound, and to agree with any person concerning
the same, and to redeem all mortgages and conditional contracts,
and generally to act and do whatever the said debtor or debtors
might have lawfully done in the premises.
"14. Nothing in this act shall be taken or understood as discharging said debtor or debtors from liabilities to their ·creditors
who may not ch006e to exhibit their claims either in regard to
the persons of such debtors or to any estate, real or personal,
not aasigned as aforesaid, but with respect to the creditors who
shall come in under said assignment and exhibit their demands
as aforesaid for a dividend, they shall be wholly barred from
having afterward any action or suit at law or equity against
such debtors or their representatives, unless on the trial of such
action or hearing in equity the said creditor shall prove fraud
in the said debtor or debtors with respect to the said assignment, or concealing his estate, real or personal, whether in
possession, held in trust, or otherwise.''
The estate which came into the hands of the assignees was
converted into money in New Jersey-the amount being nearly
$200,000-and the proceeds, for the convenience of the assignees, were deposited in a bank in the city of New York. No
proceedings in bankruptcy were ever taken against Locke.
On the 3rd day of February, 1876, "William Pickhardt and
Adolph Kutroff recovered a judgment against J;ocke in the
Supreme Court of the city and county of New York for
$3,086.85. Upon that judgment execution was issued and re~
turned unsatisfied. Subsequently, May 27th, 1876, in certain
proceedings, before one of the judges of that court, supplementary to the return of execution, Thomas Boese, plaintiff in
error, was appointed receiver of the property of Locke, and having executed a bond for the faithful discharge of the duties of
his trust, he obtained an order from the same court giving him
authority, as receiver, to bring an action against the assignees
of Locke. Thereupon, June 9th, 1876, he commenced this action.
It proceeds upon these grounds: 1. That the indebtedness from
Locke to Pickhardt and Kutroff arose in New York, where they
reside, before the making of said assignment; 2. That the
statute of New Jersey with reference to or under which said
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assignment was made was, by force of the Bankruptcy Act of

1867, suspended and of no effect; 3. That the assignment was

fraudulent and void by the laws of New Jersey, in that it was

made with the intent upon the part of Locke to hinder, delay

and defraud his creditors, and in that he had a large amount of

money and other property which he fraudulently retained to

his own use and did not surrender to the assignees.

The prayer of the complaint—the allegations of which were

fully met by answer—was for judgment against the defendants;

that the assignments be adjudged fraudulent and void; and that

the defendants be required to account to plaintiff for all the

property and money received or to which they are entitled un-

der and by virtue of the assignment. It was conceded at the

hearing that defendants had in their hands, of the proceeds of

the sale of the assigned property, an amount sufficient to pay

the judgment of Pickhardt and Kutroff.

The Supreme Court of New York, both in general and spe-

cial terms, sustained the action and gave judgment against the

assignees in favor of Boese, as receiver, for the amount of the

demand of Pickhardt and Kutroff. But in the Court of Appeals

that judgment was reversed, with directions to enter judgment

for the defendants.

The receiver brought the suit here in error asking to have
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this decision reversed.

Mr. Justice HARLAN delivered the opinion of the Court.

After reciting the facts in the foregoing language he continued:

We are to consider in this case whether the final judgment of

the Court of Appeals of New York has deprived the plaintiff in

error of any right, title, or privilege under the Constitution or

laws of the United States.

We dismiss from consideration all suggestions in the plead-

ings of actual fraud upon the part either of Locke or of his

assignees. The court of original jurisdiction found as a fact—

and upon that basis the case was considered by the Court of

aBSignment was made was, by force of the Bankruptcy Ad of
1867, suspended and of no effect; 3. That the assignrne11t was
fraudulent and void by the laws of New Jersey, in thnt it was
made with the intent upon the part of Locke to hinder, delay
and defraud his creditors, and in that he had a large amount of
money and other property which he fraudulently retained to
his own use and did not surrender to the assignees.
The prayer of the complaint-the allegations of which were
fully met by answer-was for judgment against the defendants;
that the assignments be adjudged fraudulent and void; and that
the defendants be required to account to plaintiff for all the
property and money received or to which they are entitled under and by virtue of the assignment. It was conceded at the
hearing that defendants had in their hands, of the proceeds of
the sale of the assigned property, an amount sufficient to pay
the judgment of Pickhardt and Kutroff.
The Supreme Court of New York, both in general and special terms, sustained the action and gave judgment against the
assignees in favor of Boese, as receiver, for the amount of the
demand of Pickhardt and Kutroff. But in the Court of Appeals
that judgment was reversed, with directions to enter judgment
for the defendants.
The receiver brought the suit here in error asking to have
this decision reversed.

Appeals—that the assignment was executed and delivered by

the former and accepted by the latter in good faith and without

any purpose to hinder, delay, or defraud any creditor of Locke.

It is further found as a fact that the assignment was made

with the intent, bona fide, to make an equal distribution of the

proceeds of the trust estate among creditors, in conformity with

the local statute. The Supreme Court of New York ruled that

Mr. Justice HARLAN delivered the opinion of the Court.
After reciting the facts in the foregoing language he continued:
\Ve are to consider in this case whether the final judgment of
the Court of Appeals of New York has deprived the plaintiff in
error of any right, title, or privilege under the Constitution or
laws of the United States.
We dismiss from consideration all suggestions in the pleadings of actual fraud upon the part either of Locke or of his
assigners. The court of original jurisdiction found as a factand upon that basis the case was considered by the Court of
Appeals-that the assignment was executed and delivPred by
the former and accepted by the latter in good faith and without
any purpose to hinder, delay, or defraud any creditor of Locke.
It is further found as a fact that the assignmrnt was made
with the intent, bona fide, to make an equal distribution of tlw
proceeds of the trust estate among creditors, in eonformity with
the local statute. The Supreme Court of New York rnk'd that

WHAT STATE LAWS ARE SUSPENDED 21

WHAT STATE LAWS ARE SUSPENDED

21

the statute of New Jersey was, in its nature and effect, a bank-

rupt law, and the power conferred upon Congress to establish

a uniform system of bankruptcy, having been exercised by the

passage of the act of 1867, the latter act wholly suspended the

operation of the local statute as to all cases within its purview;

consequently, it was held, the assignment was not valid for any

purpose. The Court of Appeals, recognizing the paramount

nature of the Bankrupt Act of Congress, and assuming that

the 14th section of the New Jersey statute, relating to the effect

upon the claims of creditors who exhibit their demands for a divi-

dend, was inconsistent with that act and therefore inoperative,

adjudged that other portions of the local statute providing for

the equal distribution of the debtor's property among his cred-

itors, and regulating the general conduct of the assignee, were

not inconsistent with nor were they necessarily suspended by

the act of 1867; further, that the New Jersey statute did not

create the right to make voluntary assignments for the equal

benefit of creditors, but was only restrictive of a previously

existing right, and imposed, for the benefit of creditors, salutary

safeguards around its exercise; consequently, had the whole of

the New Jersey statute been superseded, the right of a debtor

to make a voluntary assignment would still have existed. The

assignment, as a transfer of the debtor's property, was, there-
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fore, upheld as in harmony with the general object and pur-

poses of the Bankrupt Act, unassailable by reason merely of

the fact that some of the provisions of the local statute may

have been suspended by the act of 1867.

In the view which we take of the case it is unnecessary to

consider all of the questions covered by the opinion of the

state court and discussed here by counsel. Especially it is not

necessary to determine whether the Bankrupt Act of 1867 sus-

pended or superseded all of the provisions of the New Jersey

statute. Undoubtedly the local statute was, from the date of

the passage of the Bankrupt Act, inoperative in so far as it

provided for the discharge of the debtor from future liability

to creditors who came in under the assignment and claimed to

participate in the distribution of the proceeds of the assigned

property. It is equally clear, we think, that the assignment by

Locke of his entire property to be disposed of as prescribed by

the statute of New Jersey, and therefore independently of the

bankruptcy court, constituted, itself, an act of bankruptcy, for

which, upon the petition of a creditor filed in proper time,

the statute of New Jnsey was, in its nature and effect, a bankrupt law, and the power conferred upon Congress to establish
a uniform system of bankruptcy, having been exercised by the
passage of the act of 1867, the latter act wholly suspended the
operation of the local statute as to all cases within its purview;
consequently, it was held, the assignment was not valid for any
purpose. The Court of AppealB, recognizing the paramount
nature of the Bankrupt Act of Congress, and assuming that
the 14th section of the New Jersey statute, relating to the effect
upon the claims of ei'editors who exhibit their demands for a dividend, was inconsistent with that act and therefore inoperative,
adjudged that other portions of the local statute providing for
the equal distribution of the debtor's property among his creditors, and regulating the general conduct of the assignee, were
not inconsistent with nor were they necessarily suspended by
the act of 1867; further, that the New Jersey statute did not
create the right to make voluntary assignments for the equal
benefit of creditors, but was only restrictive of a previously
existing right, and imposed, for the benefit of creditors, salutary
safeguards around its exercise; consequently, had the whole of
the New Jersey statute been superseded, the right of a dehtor
to make a voluntary assignment would still have existed. The
assignment, as a transfer of the debtor's property, was, therefore, upheld as in harmony with the general object and pnrpose,g of the Bankrupt Act, unassailable by reason merely of
the fact that some of the provisions of the local statute may
have been suspended by the act of 1867.
In the view which we take of the case it is unnecessary to
consider all of the questions covered by the opinion of the
state court and discussed here by counsel. Especially it is not
necessary to determine whether the Bankrupt Act of 1867 suspended or superseded all of the provisions of the New Jersey
statute. Undoubtedly the local statute was, from the date of
the passage of the Bankrupt Act, inoperative in so far as it
provided for the discharge of the debtor from future liability
to creditors who came in under the assignment and claimed to
participate in the distribution of the proceeds of the assigned
property. It is equally clear, we think, that the assignment by
Locke of his entire property to be disposed of as prescribed hy
the statute of New Jersey, and therefore independently of the
bankruptcy court, constituted, itself, an act of bankruptcy, for
which, upon the petition of a creditor filed in proper time,
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Locke could have been adjudged a bankrupt, and the property

wrested from his assignees for administration in the bankruptcy

court. In Re Burt, 1 Dillon, 439, 440; in Re Goldschmidt, 3

Bank. Reg. 164; In matter of Seymour T. Smith, 4 Bank. Reg.

377. The claim of Pickhardt and Kutroff existed at the time

of the assignment. The way was, therefore, open for them by

timely action, to secure the control and management of the as-

signed property by that court for the equal benefit of all the

creditors of Locke. But they elected to lie by until after the

expiration of the time within which the assignment could be

attacked under the provisions of the Bankrupt Act; and now

seek, by this suit in the name of the plaintiff in error, to secure

an advantage or preference over all others; this, notwithstand-

ing the assignment was made without any intent to hinder,

delay, or defraud creditors. In order to obtain that advantage

or preference, the plaintiff in error relies on the paramount

force of the Bankrupt Act, the primary object of which, as this

Court has frequently announced, was to secure equality among

the creditors of a bankrupt. Mayer v. Hellman, 91 U. S. 496-

501; Reed v. Mclntyre, 98 U. S. 507-509; Buchanan v. Smith,

16 Wall. 277. It can hardly be that the Court is qbliged to

lend its aid to those who, neglecting or refusing to avail them-
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selves of the provisions of the act of Congress, seek to accom-

plish ends inconsistent with that equality among creditors which

those provisions were designed to secure. If it be assumed, for

the purposes of this case, that the statute of New Jersey was,

as to each and all of its provisions, suspended when the Bank-

rupt Act of 1867 was passed, it does not follow that the assign-

ment by Locke was ineffectual for every purpose. Certainly,

that instrument was sufficient to pass the title from Locke to

his assignees. It was good as between them, at least until Locke,

in some appropriate mode, or by some proper proceedings, mani-

fested a right to have it set aside or canceled upon the ground

of a mutual mistake in supposing that the local statute of 1846

was operative. And in the absence of proceedings in the bank-

ruptcy court impeaching the assignment, and so long as Locke

did not object, the assignees had authority to sell the property

and distribute the proceeds among al the creditors, disregard-

ing so much of the deed of assignment as required the assignees,

in the distribution of the proceeds, to conform to the local

statute. The assignment was not void as between the debtor and

the assignees simply because it provided for the distribution

Locke could have been adjudged a bankmpt, and the property
wrested from his assignees for administration in the bankruptcy
court. In Re Burt, 1 Dillon, 439, 440; in Re Goldschmidt, 3
Bank. Reg. 164; In matter of Seymour T. Smith, 4 Bank. Reg.
377. The claim of Pickhardt and Kutroff existed at the time
of the assignment. The way was, the refore, open for them by
timely action, to secure the control and management of the assigned property by that court for the equal benefit of all the
creditors of Locke. But they elected to lie by until after the
expiration of the time within which the assignment could be
attacked under the provisions of the Bankrupt Act; and now
seek, by this suit in the name of the plaintiff in error, to secure
an advantage or preference over all others; this, notwithstanding the assignment was made without any intent to hinder,
delay, or defraud creditors. In order to obtain that advantage
or preference, the plaintiff in error relies on the paramount
force of the Bankrupt Act, the primary object .of which, as this
Court ·has frequently announced, was to secure equality among
the creditors of a bankrupt. Mayer v. Hellman, 91 U. S. 496501; Reed v. Mcintyre, 98 U. S. 507-509; Buchanan v. Smith,
16 Wall. 277. It can hardly be that the Court is qbliged to
lend its aid to those who, neglecting or refusing to avail themselves of the provisions of the act of Congress, seek to accomplish ends inconsistent with that equality among creditors which
those provisions were designed to secure. If it he assumed, for
the purposes of this case, that the statute of New Jersey was,
as to each and all of its provisions, suspended when the Bankrupt Act of 1867 was passed, it does not follow that the assignment by Locke was ineffectual for every purpose. Certainly,
that instrument was sufficient to pass the title from Locke to
his assignees. It was good as between them, at least until Locke,
in some appropriate mode, or by some proper proceedings, manifested a right to have it set aside or canceled upon the ground
of a mutual mistake in supposing that the local statute of 1846
was operative. And in the absence of proceedings in the bankruptcy court impeaching the assignment, and so long as Locke
did not object, the assignees had authority to sell the property
and distribute the proceeds among am. the creditors, disregarding so much of the deed of assignment as required the assignees,
in the distribution of the proceeds, to conform to the local
statute. The assignment was not void as between the debtor and
the assignees simply because it provided for the distribution

WHAT STATE LAWS ARE SUSPENDED

WHAT STATE LAWS ARE SUSPENDED

23

23

of the proceeds of the property in pursuance of a statute, none

of the provisions of which, it is claimed, were then in force.

Had this suit been framed for the purpose of compelling the

assignees to account to all the creditors for the proceeds of the

sale of the property committed to their hands, without discrim-

ination against those who did not recognize the assignment and

exhibit their demands within the time and mode prescribed

by the New Jersey statute, a wholly different question would

have been presented for determination. It has been framed

mainly upon the idea that by reason of the mistake of Locke

and his assignees in supposing that the property could be ad-

ministered under the provisions of the local statute of 1846,

even while the Bankrupt Act was in force, the title did not

pass for the benefit of creditors according to their respective

legal rights. In this view, as has been indicated, we do not

concur.

"We are of opinion that, except as against proceedings insti-

tuted under the Bankrupt Act for the purpose of securing the

administration of the property in the bankruptcy court, the

assignment, having been made without intent to hinder, delay,

or defraud creditors, was valid, for at least the purpose of se-

curing an equal distribution of the estate among all the cred-
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itors of Locke, in proportion to their several demands, Reed v.

Mclntyre, 98 U. S. 507-509; and, consequently, we adjudge only

that the plaintiff in error is not entitled, by reason of any con-

flict between the local statute and the Bankrupt Act of 1877

[1867] or by force of the before-mentioned judgment and the

proceedings thereunder, to the possession of the assigned prop-

erty or of its proceeds, as against the assignees, or to a priority of

claim for the benefit of Pickhardt and Kutroff upon such pro-

ceeds. The judgment is affirmed.

Mr. Justice MATTHEWS (with whom concurred MILLER,

GRAY, and BLATCHFORD, JJ.), dissenting

Mr. Justice MILLER, Mr. Justice GRAY, Mr. Justice

BLATCHFORD, and myself, are unable to agree with the

opinion and judgment of the court in this case. The grounds

of our dissent may be very generally and concisely stated as

follows:

The New Jersey statute of April 16th, 1846, the validity and

effect of which are in question, is an insolvent or bankrupt law,

of the proceeds of the property in pursmrnce of a statute, none
of the provisions of which, it is claimed, were then iu force.
Had this suit been framed for the purpose of compt·lliug the
assignees to account to all the creditors for the proceeds of the
sale of the property committed to their hands, without discrimination against those who did not recognize the assignment and
exhibit their demands within the time and mode prescribed
by the New Jersey statute, a, wholly different question would
have been presented for determination. It has been framed
mainly upon the idea that by reason of the mistake of Locke
and his assignees in supposing that the property could be administered under the provisions of the local statute of 1846,
even while the Bankrupt Act was in force, the title did not
pass for the benefit of creditors according to their respective
legal rights. In this view, as has been indicated, we do not
concur.
We are of opinion that, except as against proceedings instituted under the Bankrupt Act for the purpose of securing the
administration of the prop<'rty in the bankruptcy court, the
BJISignment, having been made without intent to hinder, delay,
o~ defraud creditors, was valid, for at least the purpose of se 7
curing an equal distribution of the estate among all the creditors of Locke, in proportion to their several demands, Reed v.
Mcintyre, 98 U. S. 507-509; and, consequently, we adjudge only
that the plaintiff in error is not entitled, by reason of any conflict between the local statute and the Bankrupt Act of 1877
(1867) or by force of the before-mentioned judgment and the
proceedings thereunder, to the possession of the assigned property or of its proceeds, as against the assignees, or to a priority of
claim for the benefit of Pickhardt and Kutroff upon such pro..
ceeds. The judgment i.s affirmed.
Mr. Justice MATTHEWS (with whom concurred MILLER,
GRAY, and BLATCHFORD, JJ.), dissenting.
Mr. Justice MILLER, Mr. Justice GRAY, Mr. .Justice
BLATCHFORD, and myself, are unable to agree with the
opinion and judgment of the court in this case. The grounds
of our dissent may be ve-ry generalJy and concisely stated as
follows:
The New Jersey statute of April 16th, 1846, the validity and
effect of which are in question, is an insolvent or bankrupt la~,
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which provides for the administration of the assets of debtors

who make assignments of all their assets to trustees for cred-

itors, and for their discharge from liabilities to creditors shar-

ing in the distribution. It was accordingly in conflict with the

National Bankrupt Act of 1867 when the latter took effect, and

from that time became suspended and without force until the

repeal of the act by Congress. It is conceded that the 14th

section, which provides for the discharge of the debtor, is void

by reason of this conflict, and, in our opinion, this carries with

it the entire statute. For the statute is an entirety, and, to

take away the distinctive feature contained in the 14th section,

destroys the system. It is not an independent provision, but

an inseparable part of the scheme contained in the law.

This being so, the assignment in the present case must be

regarded as unlawful and void as to creditors. For it was made

in view of this statute and to be administered under it. Such

is the express recital of the instrument and the finding of the

fact by the court. It is as if the provisions of the act had been

embodied in it and it had declared expressly that it was exe-

cuted with the proviso that no distribution should be made of

any part of the debtor's estate to any creditor except on condi-

tion of the release of the unpaid portion of his claim.
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It is not possible, we think, to treat the assignment as though

the law of the state in view of which it was made, and subject

to the provisions of which it was intended to operate, had never

existed, or had been repealed before its execution. Because

there is no reason to believe that, in that state of the case, the

debtor would have made an assignment on such terms. To do

so is to construct for him a contract which he did not make and

which there is no evidence that he intended to make. It must

be regarded, then, as a proceeding under the statute of New

Jersey, and as such, with that statute, made void, as to creditors,

by the National Bankrupt Act of 1867. Otherwise that uni-

form rule as to bankruptcies, which it was the policy of the

Constitution and of the act of Congress pursuant to it, to pro-

vide, would be defeated. No title under it, therefore, could pass

to the defendants in error, and the judgment creditors who

acquired a lien upon the fund in their hands were by law entitled

to appropriate it, as the property of their debtor, to the payment

of their claims.

For these reasons we are of opinion that the judgment of the

Court of Appeals of New York should be reversed.

which provides for the a~miuistration of the assets of debtors
who make assignments of all their assets to trustees for creditors, and for their discharge from liabilitie.s to creditors sharing in the distribution. It was accordingly in conflict with the
National Bankrupt Act of 1867 when the latter took effect, and
from that time became suspended and without force until the
repeal of the act by Congress. It is conceded that the 14th
section, which provides for the discharge of the debtor, is void
by reason of this conflict, and, in our opinion, this carries with
it the entire statute. For the statute is an entirety, and, to
take away the distinctive feature contained in the 14th section,
destroys the system. It is not an independent provision, but
an inseparable part of the scheme contained in the law.
This being so, the assignment in the present case must be
regarded as unlawful and void as to creditors. For it was made
in view of this statute and to be administered under it. Such
is the express recital of the instrument and the finding of the
fact by the court. It is as if the provisions of the act had been
embodied in it and it had declared expressly that it was executed with the proviso that no distribution should be made of
any part of the debtor's estate to any creditor except on condition of the release of the unpaid portion of his claim.
It is not possible, we think, to treat the assignment as though
the law of the state in view of which it was made, and subject
to the provisions of which it was intended to operate, had never
existed, or had been repealed before its execution. Because
there is no reason to believe that, in that state of the case, the
debtor would have made an assignment on such terms. To do
so is to construct for him a contract which he did not make and
which there is no evidence that he intended to make. It must
be regarded, then, as a proceeding under the statute of New
Jersey, and as such, with that statute, made void, as to creditors,
by the National Bankrupt Act of 1867. Otherwise that uniform rule as to bankruptcies, which it was the policy of the
Constitution and of the act of Congress pursuant to it, to provide, would be defeated. No title under it, therefore, could pass
to the defendants in error, and the judgment creditors who
acquired a lien upon the fund in their hands were by law entitled
to appropriate it, as the property of their debtor, to the payment
of their claims.
For these reasons we are of opinion that the judgment of the
Court of Appeals of New York should be reversed.
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54 N. H. 333

(Supreme Judicial Court of New Hampshire. June, 1874)

HAWKINS & CO. v. LEARNED

Assumpsit, by L. B. Hawkins & Co. against Lewis M. Learned,

to recover the amount of a promissory note, and for goods sold

54 N. H. 333

and delivered. Writ dated October 24, 1873. December 23,

1873, the defendant was duly decreed to be an insane person

(Supreme Judicial Court of New Hampshire. Junet 1874)

by the probate court for Merrimack county, and John C. Smith

was appointed his guardian. March 24, 1874, upon the repre-

sentation of said guardian, said probate court decreed said estate

insolvent, and appointed John M. Shirley commissioner of in-

solvency.

At the April term, 1874, said guardian appeared specially

by his attorney, E. B. S. Sanborn, Esq., and moved that this

action be dismissed by reason of said proceedings in the probate

court; and the questions arising on said motion were reserved

for the consideration of the whole court.

SARGENT, C. J. The motion to dismiss in this case is

founded upon Gen. Stats., c. 167, §10, as follows: "When,,

upon representation of the guardian of any insane person or

spendthrift, the judge is satisfied that estate of the ward is not

sufficient to discharge the just debts due therefrom, he may

decree that said estate be settled as insolvent, and thereupon
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such proceedings shall be had, decrees made, appeals allowed,

suits disposed of, and the accounts of the guardian adjusted,

as in the case of insolvent estates of deceased persons."

In this case, it is agreed that the defendant was duly decreed

to be an insane person by the probate court, and a guardian

Assumpsit, by L. B. Hawkins & Co. against Lewis M. Learned,
to recover the amount of a promissory note, and for goods sold
and delivered. Writ dated October 24, 1873. December 23,
1873, the defendant was duly decreed to be an insane person
by the probate court for Merrimack county, and John C. Smith
was appointed his guardian. March 24, 1874, upon the representation of said guardian, said probate court decreed said estate
insolvent, and appointed John M. Shirley commissioner of insolvency.
At the April term, 1874, said guardian appeared specially
by his attorney, E. B. S. Sanbornt Esq., and moved that this
action be dismissed by reason of said proceedings in the probate
court ; and the questions arising on said motion were reserved
for the consideration of the whole court.

was appointed. The guardian made the proper representation

to the probate court, and the defendant's estate was thereupon

decreed to be administered as insolvent; and after this, at this

term, the guardian appears and moves that this action, which

was commenced October 24, 1873, be dismissed in consequence

of such proceedings in the probate court.

This is the same way a suit would be disposed of in case of

a deceased person whose estate was decreed to be administered

as insolvent. No action shall be commenced or prosecuted

against an administrator after the estate is decreed to be ad-

ministered as insolvent, but the cause of action may be pre-

SARGENT, C. J. The motion to dismiss in this case is
founded upon Gen. Stats., c. 167, § 10, as follows: "When,•
upon representation of the guardian of any insane person or
spendthrift, the judge is satisfied that estate of the ward is not
sufficient to discharge the just debts due therefrom, he may
decree that said estate be settled as insolvent, and thereupon
such proceedings shall be had, decrees made, appeals allowed,
suits disposed of, and the accounts · of the guardian adjusted,
as in the case of insolvent estates of deceased persons.''
In this case, it is agreed that the defendant was duly decreed
to be an insane person by the probate court, and a guardian
was appointed. The guardian made the proper representation
to the probate court, and the defendant's estate was thereupon
decreed to be administered as insolvent; and after this, at this
term, the guardian appears and moves that this action, which
was commenced October 24, 1873, be dismissed in consequence
of such proceedings in the probate court.
This is the same way a suit would be disposed of in case of
a deceased person whose estate was decreed to be administered
as insolvent. No action shall be commenced or prosecuted
against an administrator after the estate is decreed to be administered as insolvent, but the cause of action may be pre-
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sented to the commissioner and allowed, with the costs of any

action pending at the time of such decree—Gen. Stats., c. 179,

§ 8; and in such cases no plea is necessary setting forth the de-

cease or the insolvency. When the facts are suggested, and the

court is satisfied that such decrees have heen made in the court

of probate, the actions are discontinued in this court at once.

It is urged in argument that the plaintiffs should be heard

upon the question whether the party is insane, etc.; but that

could not be in this court. The probate court is the tribunal

selected by law to settle that question; and, when once settled

there, it is settled for all other places and all other courts. This

must be so from the nature of the case. If it were not so, the

same man might be held both sane and insane at the same time.

The case of Jones v. Jones, 45 N. H. 123, is directly in point,

under provisions of the statute precisely like the present, and

must control this case.

The authorities cited, that the general bankrupt law of the

United States supersedes all state insolvent laws, do not apply.

The laws for the settlement of the estates of deceased persons

though they may provide for settling estates in the insolvent

course, yet are not regarded as general insolvent laws. It would

not be claimed, probably, that the statute for the settlement of

the estates of deceased persons in the insolvent course was super-
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seded by the general bankrupt law; and if not, then this would

not be, because this statute provides for settling the estates of

insane persons in all respects like the settling of the estates of

persons deceased.

The motion to dismiss must be granted.

JOHNSON v. CRAWFORD et al.

154 Fed. 761

(United States Circuit Court, Middle District, Pennsylvania.

March 15, 1907)

ARCHBALD, District Judge. On January 11, 1906, the

plaintiff recovered a judgment of $27,710.60 against the defend-

ants in an action of assumpsit for timber sold; and. having

failed to obtain satisfaction by execution, on December 20, 1906,

filed an affidavit charging, in substance, that the defendants

had money and property which they fraudulently concealed

and refused to apply to the payment of the judgment, and there-

sented to the commissioner and allowed, with the costs of any
action pending at the time of such decree-Gen. Stats., c. 179,
§ 8; and in such cases no plea is necessary setting forth the decease or the insolvency. When the facts are suggested, and the
court is satisfied that such decrees have been made in the court
of probate, the actions are discontinued in this court at once.
It is urged in argument that the plaintiffs should be heard
upon the question whether the party is insane, etc.; but that
could not be in this court. The probate court is the tribunal
selected by law to settle that question; and, when once settled
there, it is settled for all other places and all other courts. This
must be ~ from the nature of the case. If it were not so, the
same man might be held both sane and insane at the same time.
The case of Jones v. Jones, 45 N. H. 123, is directly in point,
under provisions of the statute precisely like the present, and
must control this case.
The authorities cited, that the general bankrupt law of the
United States supersedes all state insolvent laws, do not apply.
The laws for the settlement of the estates of deceased persons
though they may provide for settling estates in the insolvent
course, yet are not regarded as general insolvent laws. It would
not be claimed, probably, that the statute for the settlement of
the estates of deceased persons in the insolvent course was superseded by the general bankrupt law; and if not, then this would
not be, because this statute provides for settling the estates of
insane persons in all respects like the settling of the estates of
persons deceased.
·
The motion to dismiss must be granted.
JOHNSON v. CRAWFORD et al.
· 154 Fed. 761
(United States Circuit Court, Middle District, Pennsylvania.
March 15, 1907)
ARCHBALD, District Judge. On January 11, 1906, the
plaintiff recovered a judgment of $27,710.60 against the defendants in an action of assumpsit for timber sold; and, having
failed to obtain satisfaction by execution, on December 20, 1906,
filed au affidavit charging, in substance, that the defendants
bad money and property which they fraudulently concealed
and refused to apply to the payment of the judgment, and there-
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upon secured a warrant of arrest under the act of assembly of

July 12, 1842 (P. L. Pa. 339). Upon this, one of the defend-

ants, Crawford, was apprehended, and, having been brought

into court, has moved to quash the writ upon the ground that

in the present state of the law it is not authorized; the right to

file a bond to take the benefit of the insolvent laws of the state

being an essential part of the proceedings, and, having been

suspended by the passage by Congress of the bankruptcy act

of 1898, the right to the writ falls with it. The motion is justi-

fied by the case of Commonwealth v. 0 'Hara, 6 Phila. 402, where

it was held that a warrant of arrest under the act of 1842 could

not be prosecuted in the face of the existing bankruptcy law,

the insolvent laws of the state being thereby made inoperative.

But it was held, on the other hand, in Gregg v. Hilsen, 12

Phila. 348, by a court of equal authority, just the contrary of

this, that nothing short of actual proceedings in bankruptcy

would prevent a recourse to the writ; and the question may

therefore be regarded as an open one. The further position

taken in the O'Hara Case, that the writ was obnoxious to the

bankruptcy law and so not allowable, because it would enable

the execution creditor to obtain a preference, is an objection

which would equally apply to a fi. fa. or other process to enforce
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the collection of a judgment, and is, of course, not tenable.

Chandler v. Siddle, 3 Dill. 479, Fed. Cas. No. 2594; Berthelen

v. Betts, 4 Hill (N. Y.) 572; In re Hoskins, Crabbe, 466; Ex

parte Winternitz, 18 Pittsb. Leg. J. (N. S.) 61. And in Scully

v. Kirkpatrick, 79 Pa. 324, and Hubert v. Horter, 81 Pa. 39,

the writ was sustained notwithstanding bankruptcy, which neg-

atives any such idea; the fact that the debts there were not

discharged being immaterial. This is a federal question, how-

ever, and must be decided on principle; state decisions at the

best being merely advisory.

The act of the Legislature by which the warrant of arrest is

given, in substance, provides that in all civil cases, where a

party cannot be arrested or imprisoned, it shall be lawful for

the plaintiff, having begun suit or obtained judgment, to apply

for a warrant to arrest the defendant, upon proof by affidavit

that he is about to remove any of his property out of the juris-

diction of the court with intent to defraud his creditors; or

that he has property which he fraudulently conceals, or money

or property which he unjustly refuses to apply to the payment

of the judgment rendered against him; or that he has assigned,

upon secured a warrant of arrest under the act of assembly of
July 12, 18·12 ( P. L. Pa. 339). Upon this, one of the defendn:1ts, Crawford, was apprehended, and, having been brought
into court, has moved to quash the writ upon the ground that
in the present state of the law it is not authorized; the right to
file a bond to take the benefit of the insolvent laws of the state
heing an essential part of the proceedings, and, having been
suspended by the passage by Congress of the bankruptcy act
of 1898, the right to the writ falls with it. The motion is justified by the case of Commonwealth v. O'Hara, 6 Phila. 402, where
it was held that a warrant of arrest under the act of 1842 could
not be prosecuted in the face of the existing bankruptcy law,
the insolvent laws of the state being thereby made inoperative.
But it was held, on the other hand, in Gregg v. Hilsen, 12
Phila. 348, by a court of equal authority, just the contrary of
this, that nothing short of actual proceedings in bankruptcy
would prevent a recourse to the writ; and the question may
therefore be regarded as an open one. The further position
taken in the 0 'Hara Case, that the writ was obnoxious to the
bankruptcy law and so not allowable, because it would enable
the execution creditor to obtain a preference, is an objection
which would equally apply to a fi. fa. or other process to enforce
the collection of a judgment, and is, of course, not ten~ble.
Chandler v. Siddle, 3 Dill. 479, Fed. Cas. No. 2594; Berthelen
v. Betts, 4 Hill (N. Y.) 572; In re Hoskins, Crabbe, 466; Ex
parte Winternitz, 18 Pittsb. Leg. J. (N. S.) 61. And in Scully
v. Kirkpatrick, 79 Pa. 324, and Hubert v. Horter, 81 Pa. 39,
the writ was sustained notwithstanding bankruptcy, which negatives any such idea; the fact that the debts there were not
discharged being immaterial. This is a federal question, however, and must be decided on principle; state decisions at the
best being merely advisory.
The act of the Legislature by which the warrant of arrest is
given, in substance, provides that in all civil cases, where a
party cannot be arrested or imprisoned, it shall be lawful for
the plaintiff, having begun suit or obtained judgment, to apply
for a warrant to arrest the defendant, upon proof by affidavit
that he is about to remove any of his property out of the jurisdiction of the court with intent to defraud his creditors; or
that he has property which he fraudulently concPals, or money
or property which he unjustly refuses to apply to the payment
of the judgment .rendered against him ; or that he bas assigned,
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removed, or disposed, or is about to assign, remove, or dispose,

of his property with like fraudulent intent; or that the debt in

suit was fraudulently contracted. And, the defendant having

been thereupon brought in, if the judge by whom the writ was

allowed is satisfied that the charges made in the affidavit are

substantiated, and that the defendant has done or is about to

do any of the acts complained of, he shall commit him to the

jail of the county in which the hearing is had, to be there de-

tained until he shall be discharged by law: provided that he

shall not be committed, if he pays the debt or demand with

costs, or gives satisfactory security to pay the same with inter-

est, within 60 days, if the demand is in judgment and the time

allowed for a stay has expired; or gives bond, with sufficient

sureties, that he will not assign or remove his property, where

that is the fraudulent design charged; or gives like bond to

apply within 30 days to the common pleas of the county for the

benefit of the insolvent laws of the state, and to comply with

the requirements of such laws, and, failing to obtain a discharge,

shall surrender himself to the jail again. After having been

committed, he may also be relieved from custody upon judg-

ment being rendered in his favor in the pending suit, or upon

assigning his property and obtaining a discharge in due course,
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or by paying or securing the demand with costs, or upon giving

either of the bonds mentioned as aforesaid. In taking the ben-

efit of the insolvent laws, either before or after commitment,

the defendant is required, as to the matters set forth in his

petition, the notice to be given to creditors, the oath to be ad-

ministered to him, and all things touching his property, to pro-

ceed agreeably to the provisions of the act of June 16, 1836

(P. L. 729), entitled "An act relating to insolvent debtors;"

the trustee to whom the assignment is made being given the

same powers and duties, creditors the same rights and remedies,

a discharge the same effect, and the defendant made liable civilly

and criminally the same as if the provisions relating thereto

were in the warrant of arrest act fully and at length enacted.

Turning to the act of 1836 for a better understanding of these

provisions, it appears that in his petition to the court for the

benefit of the insolvent laws the debtor is to make a statement

under oath of all his property and effects and of the debts he'

owes, giving the names of his creditors, the amounts due to

each of them, the nature of the indebtedness, and the causes of

his insolvency. And a time for a hearing thereon having been

removed, or disposed, or is about to assign, remove, or dispose,
of his property with like fraudulent intent; or that the debt in
suit was fraudulently contracted. And, the defendant havi:1g
been thereupon brought in, if the judge by whom the writ was
allowed is satisfied that the charges made in the affidavit arc
substantiated, and that the defendant has done or is about to
do any of the acts complained of, he shall commit him to the
jail of the county in which the hearing is bad, to be there detained until he shall be discharged by law: provided that he
shall not be committed, if he pays the debt or demand with
costs, or gives satisfactory security to pay the same with interest, within 60 days, if the demand is in judgment and the time
allowed for a stay has expired; or gives bond, with sufficient
sureties, that he will not assign or remove his property, where
that is the fraudulent design charged; or gives like bond to
apply within 30 days to the common pleas of the county for the
benefit of the insolvent laws of the state, and to comply with
the requirements of such laws, and, failing to obtain a discharge,
shall surrender himself to the jail again. After having been
committed, he may also be relieved from custody upon judgment being rendered in his favor in the pending suit, or upon
assigning his property and obtaining a discharge in due course,
or by paying or securing the demand with costs, or upon giving
either of the bonds mentioned as aforesaid. In taking the benefit of the insolvent laws, either before or after commitment,
the defendant is required, as to the matters set forth in his
petition, the notice to be given to creditors, the oath to be administered to him, and all things touching his property, to proceed agreeably to the provisions of the act of June 16, 1836
( P. L. 729), entitled "An act relating to insolvent debtors;"
the trustee to whom the assignment is made being given the
same powers and duties, creditors the same rights and remedies,
a discharge the same effect, and the defendant made liable civilly
and criminally the same as if the provisions relating thereto
were in the warrant of arrest act fully and at length enacted.
Turning to the act of 1836 for a better understanding of thesa
provisions, it appears that in his petition to the court for the
benefit of the insolvent laws the debtor is to make a statement
under oath of all his property and effects and of the debts he owes, giving the names of his creditors, the amounts due to
each of them, the nature of the indebtedness, and the causes of
his insolvency. And a time for a hearing thereon having been
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fixed, and due notice given to creditors, he is thereupon to ex-

hibit to the court a just and true account of his debts, credits,

and estate, producing, if required, his books and papers relating

thereto, and answering all questions that may be put to him

touching the same; and having taken an oath to deliver up all

his possessions, and ^denying any transfer or conveyance in

fraud of creditors, he is to execute an assignment thereof to a

trustee for the benefit of creditors, being thereafter relieved

and discharged from liability to imprisonment by reason of any

judgment or decree for the payment of money or for any debt'

or damages before that contracted, occasioned, or accrued, but

property subsequently acquired is still to be liable, although

after obtaining a discharge it may, by order of court, on con-

sent of a majority in number and value of creditors, be made

exempt from execution for seven years as to any previously

existing debt or cause of action. It is further made the duty

of the trustee to collect and convert the property so turned

over to him, and, having accounted therefor, to distribute the

same to creditors, under the direction of the court, upon due

proof made of their respective claims. This in a general way

was the system of insolvency prevailing at the time the act of

1842, authorizing a warrant of arrest was passed. More recently

by act of June 4, 1901 (P. L. 406), there has been a revision
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and amplification of the law, modifying in some respects the

provisions of the act of 1836 which is in terms repealed; but,

being in the main the same, the most important difference being

that voluntary assignments for the benefit of creditors, as well

as those made after arrest upon civil process are provided for,

and that creditors, upon accepting a dividend from the insolvent

estate, are required to execute releases. So stood the law at the

time the warrant of arrest in the case in hand was issued.

That, under the circumstances and subject to the condi-

tions named in the statute, the right to such a warrant exists in

the federal, the same as in the state courts, there can be no

serious question. As a remedy by execution to reach the prop-

erty of the debtor given by the state law, it either is carried

into the federal law, as provided by § 916 of the Revised Statutes

[U. S. Comp. St. 1901, p. 684] ; or, being sanctioned by the state

statute and so being agreeable to the usages and principles of

law, it is to be regarded as a writ, which, although not specifically

provided for by act of Congress, is capable of being adopted as

necessary for the full and complete exercise of the jurisdiction

fixe<l, and due 11otiee givc11 to creditors, he is thercupo11 to exhibit to the court a just and true account of his debts, eredits,
and estate, producing, if required, his books and papers relating
thereto, and answering all questions that may lie put to him
touching the same; and having taken an oath to deliver up all
his possessions, and ~denying any transfer or conveyanee in
fraud of creditors, be is to execute an assignment thereof to a
trustee for the benefit of creditors, beiug thereafter relieved
and discharged from liability to imprisonment by reason of any
judgment or decree for the payment of money or for any debt
or damages before that contracted, occasioned, or accrued, but
property subsequently acquired is still to be liable, although
after obtaining a discharge it may, by order of court, on consent of a majority in number and value of creditors, be made
exempt from execution for seven years as to any previously
existing debt or cause of action. It is further made the duty
of the trustee to collect and convert the property so turned
over to him, and, having accounted therefor, to distribute the
same to creditors, under the direction of the court, upon due
proof made of their respective claims. This in a general way
was the system of insolvency prevailing at the time the act of
1842, authorizing a warrant of arrest was passed. More recently
by act of June 4, 1901 (P. L. 406), there has been a revision
and amplification of the law, modifying in some respects the
provisions of the act of 1836 which is in terms repealed; but,
being in the main the same, the most important differene,e being
that voluntary assignments for the benefit of 'Creditors, as well
as those made after arrest upon civil process are provided for,
and that creditors, upon accepting a dividend from the insolvent
estate, are required to execute releases. So stood the law at the
time the warrant of arrest in the case in hand was issued..
That, under the circumstances and subject to the conditions named in the statute, the right to such a warrant exists in
the federal, the same as in the state courts, there can be no
serious question. As a remedy by execution to reach the property of the debtor given by the state law, it either is carried
into the federal law, as provided by§ 916 of the Revised Statutes
[U. S. Comp. St. 1901, p . 684] ; or, being sanctioned by the state
statute and so being agreeable to the usages and principles of
law, it is to be regarded as a writ, which, although not specifically
provided for by act of Congress, is capable of being adopted as
necessary for the full and complete exercise of the jurisdiction
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of the federal courts, within the meaning of section 716. It

stands in fact much the same as a capias ad satisfaciendum, of

which it may be considered as only another form. Wayman v.

Southard, 10 Wheat. 1, 6 L. ed. 253; Bank v. Halstead, 10

Wheat. 51, 6 L. ed. 264; Ex parte Boyd, 105 U. S. 647, 26 L. ed.

1200; Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197, 31 L. ed.

238; U. S. v. Arnold, 69 Fed. 987, 16 C. C. A. 575; Stroheim

v. Deimel, 77 Fed. 802, 23 C. C. A. 467. Of course, it goes into

the federal law, if at all, with all its essential incidents, and

the method of procedure marked out with regard to it by the

state statute has therefore to be substantially followed. And

the defendant, after having been taken into custody, and being

about to be committed, having the right, as a part of it, to be

released upon giving bond to take the benefit of the insolvent

laws, or at least agreeably to the provisions of these laws, if this

right is to be regarded as inhering in the remedy, and has been

taken away by the passage of the bankruptcy act, as argued,

without anything else being supplied, the right to the writ itself

is also therewith necessarily abrogated.

That the right to relief agreeably to the insolvent laws of the

state, either before or after commitment, inheres in the remedy,

can hardly be doubted. This alternative is expressly given

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:52 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

by the statute; it being declared that the defendant, upon the

facts on which the writ is predicated having been found against

him, shall not be committed, if he shall enter into a bond to the

plaintiff to apply within 30 days for the benefit of these laws,

and .shall comply in all respects with their requirements; or,

in default thereof and failing to obtain a discharge, shall sur-

render himself into custody again. It must be assumed that the

Legislature, in allowing the writ, would not have sanctioned it

upon any other terms; and the measure of relief which is so

afforded being thus in contemplation, as an essential part of the

proceedings, they are left incomplete and dismembered without

it. In this respect, it differs from the case of a ca. sa. the right

to be discharged from custody, which is there given by resort

to the insolvent laws, being a separate and independent statutory

provision, as to which, if it is taken away or suspended by the

passage of a bankruptcy act, the defendant is simply left with-

out the opportunity to be released which would otherwise be

afforded him. Steelman v. Mattix, 36 N. J. Law, 344; In re

Rank, Crabbe, 493, Fed. Cas. No. 11,566. It is to be noted, how-

ever, that these observations do not apply where the fraudulent

of the federal courts, within the meaning of section 716. It
stands in fact much the same as a capias ad satisfacie·nd11m, of
which it may be considered as only another form. Wayman v.
Southard, 10 Wheat. 1, 6 L. ed. 253; Bank v. Hal.Btead, 10
Wheat. 51, 6 L. ed. 264; Ex parte Boyd, 105 U. S. 647, 26 L. ed.
1200; Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197, 31 L. eJ.
238; U. S. v. Arnold, 69 Fed. 987, 16 C. C. A. 575; Stroheim
v. Deimel, 77 Fed. 802, 23 C. C. A. 467. Of course, it goes into
the federal law, if at all, with all its essential incidents, and
the method of procedure marked out with regard to it by the
state statute has therefore to be substantially followed . And
the defendant, after having been taken into custody, and being
about to be committed, having the right, as a part of it, to be
released upon giving bond to take the benefit of the insolvent
laws, or at least agreeably to the provisions of these laws, if this
right is to be regarded as inhering in the remedy, and has been
taken away by the passage of the bankruptcy act, as argued,
without anything else being supplied, the right to the writ itself
is also therewith necessarily abrogated.
That the right to relief agreeably to the insolvent laws of the
state, either before or a.fter commitment, inheres in the remedy,
can hardly be doubted. This alternative is expressly given
by the statute; it being declal"ed that the defendant, upon the
facts on which the writ is predicated having been found against
him, shall not be committed, if he shall enter into a bond to the
plaintiff to apply within 30 days for the benefit of these laws,
and ,shall comply in all respects with their requirements; or,
in default thereof and failing to obtain a discharge, shall surrender himself into custody again. It must be assumed that the
Legislature, in allowing the writ, would not have sanctioned it
upon any other terms ; and the measure of relief which is so
afforded being thus in contemplation, as an essential part of the
proceedings, they are left incomplete and dismembered without
it. In this respect, it differs from the case of a ca. sa. the right
to be discharged from custody, which is there given by resort
to the insolvent laws, being a separate and independent statutory
provision, as to which, if it is taken away or suspended by the
passage of a bankruptcy act, the defendant is simply left without the opportunity to be released which would otherwise be
afforded him. Steelman v. Mattix, 36 N .•J. Law, 344; In re
Rank, Crabbe, 493, Fed. Cas. No. 11,566. It is to be noted, however, that these observations do not apply where the fraudulent
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design charged, upon which the warrant of arrest is allowed, is

that the defendant is about to remove his property out of the

jurisdiction of the court with intent to defraud his creditors;

the alternative, in order to escape commitment, where that is

the fact, being simply that he shall give bond not to remove it

nor to prefer other creditors. Neither are they applicable where

the defendant gives security to pay the debt or demand with

interest and costs, within 60 days if it is in judgment and the

time for a stay has expired, or, if not in judgment, within a

like period after it shall have been recovered, in either of which

cases the superseding of the insolvent laws by a bankruptcy law

is of no consequence, and the right to the writ therefore as to

them is beyond controversy.

It is also, of course, unquestioned that state insolvency laws,

whether a discharge of the debtor from his liabilities is thereby

provided for or not, are superseded and suspended by the pas-

sage of a federal bankruptcy law; the authority of Congress on

the subject being paramount. Sturges v. Crowninshield, 4

Wheat. 122, 4 L. ed. 529; Ogden v. Saunders, 12 Wheat. 213,

6 L. ed. 606; Tua v. Carriere, 117 U. S. 201, 6 Sup. Ct. 565, 29

L. ed. 855; In re Salmon (D. C.) 143 Fed. 395; In re Interna-

tional Coal Mining Co., 143 Fed. 665; Harbaugh v. Costello,

184 Ill. 110, 56 N. E. 363, 75 Am. St. Rep. 147; Parmenter Mfg.
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Co. v. Hamilton, 172 Mass. 178, 51 N. E. 529, 70 Am. St. Rep.

258; In re Reynolds, 8 R. I. 485, 5 Am. Rep. 615; Potts v.

Smith Mfg. Co., 25 Pa. Super. Ct. 206. Only, however, as the

two conflict, is this true, and it is only, .therefore, where the

bankruptcy law covers and supplies that which is undertaken

to be disposed of by the state law, that the latter must give way.

It does not apply, for instance, to voluntary assignments for

the benefit of creditors, although forming a part of the general

insolvency system of the state and regulated to a certain extent

by statute; it being held that, as these are good at common law,

they are to be carried out and given effect unless they are

directly called in question by a petition in bankruptcy. Mayer

v. Hellman, 91 U. S. 496, 23 L. ed. 377; Boese v. King, 108

U. S. 379, 2 Sup. Ct. 765, 27 L. ed. 760; Beck v. Parker, 85 Pa.

262, 3 Am. Rep. 625; Reed v. Taylor, 32 Iowa, 209, 7 Am. Rep.

180; In re Sievers (D. C.) 91 Fed. 366. The same is true, also,

of proceedings given by statute to wind up the affairs of an

insolvent corporation by the appointment of a receiver (In re

Watts & Sachs, 190 II. S. 1, 23 Sup. Ct . 718, 47 L. ed. 933; In

design charged, upon which the warrant of arrest is ~lowed, is
that the defendant is about to remove his property out of the
jurisdiction of the court with intent to defraud his creditors;
the alternative, in order to escape commitment, where that is
the fact, beipg simply that he shall give bond uot to remove it
nor to prefer other creditors. Neither are they applicable where
the defendant gives security to pay the debt or demand with
interest and costs, within 60 days if it is in judgment and the
time for a stay has expired, or, if not in judgment, within a
like period after it shall have been recovered, in either of which
cases the superseding of the insolvent laws by a bankruptcy law
is of no consequence, and the right to the writ therefore as to
them is beyood controversy.
It is also, of course, unquestioned that state insolvency laws,
whether a discharge of the debtor from his liabilities is thereby
provided for or not, are superseded and suspended by the passage of a federal bankruptcy law; the authority of Congress on
the subject being paramount. Sturges v. Crowninshield, 4
'Vheat. 122, 4 L. ed. 529; Ogden v. Saunders, 12 Wheat. 213,
6 L. ed. 606; Tua. v. Carriere, 117 U. S. 201, 6 Sup. Ct. 565, 29
L. ed. 855; In re Salmon (D. C.) 143 Fed. 395; In re International Coal Mining Co., 143 Fed. 665; Harbaugh v. Costello,
184 Ill. 110, 56 N. E. 363, 75 Am. St. Rep. 147; Parmenter Mfg.
Co. v. Hamilton, 172 Mass. 178, 51 N. E. 529, 70 Am. St. Rep.
258; In re Reynolds, 8 R. I. 485, 5 Am. Rep. 615; Potts v.
Smith Mfg. Co., 25 Pa. Super. Ct. 206. Only, however, as the
two conflict, is this true, and it is only, .therefore, where the
bankruptcy law covers and supplies that which is und('rtaken
to be disposed of by the state law, that the latter must give way.
It does not apply, for instance, to voluntary assignments for
the benefit of creditors, although forming a part of the general
insolvency system of the state and regulated to a certain extent
by statute; it being held that, as these are good at common law,
they are to be carried out and given effect unless they are
directly called in question by a petition in bankruptcy. Mayer
v. Hellman, 91 U. S. 496, 23 L. ed. 377; Boese v. King, 108
U. S. 379, 2 Sup. Ct. 765, 27 L. ed. 760; Beck v. Parker, 85 Pa.
262, 3 Am. Rep. 625; Reed v. Taylor, 32 Iowa, 209, 7 Am. Rep.
180; In re Sievers (D. C.) 91 Fed. 366. The same is true, also,
of proceedings given by statute to wind up the affairs of an
insolvent corporation by the appointment of a receiver (In re
Watts & Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. ed. 933; In
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re Wilmington Hosiery Co. [D. C] 120 Fed. 180); and so is it

as to debts and claims which are not discharged by bankruptcy

(Scully v. Kirkpatrick, 79 Pa. 324, 21 Am. Rep. 62; Hubert v.

Horter, 81 Pa. 39; Ex parte Winternitz, 18 Pittsb. Leg. J.

[N. S.] 61); as well as to those persons whose debts do not ag-

gregate the requisite amount (Shepardson's App., 36 Conn.

23) ; or who are not subject to proceedings, such as wage-earners,

farmers, and corporations not made specifically liable (Ritten-

house's Estate, 30 Pa. Super. Ct. 468). Neither, as it has been

held, does the existing bankruptcy law meet the case of an ab-

sconding debtor, so as to prevent the issuing of a domestic

attachment. McCullough v. Goodhart, 8 Dist. (Pa.) 378. Poor

debtor laws, and those which provide for the release of insolvent

convicts, would seem to be in the same situation; the bankruptcy

law having no provision adapted to these cases, and the parties

to whom they apply being, otherwise, left without remedy. Jor-

dan v. Hall, 9 R. I. 219, 11 Am. Rep. 245. And, notwithstand-

ing the concession made above, not a little could also be said in

favor of those insolvent laws, such as the act of 1836, which

merely provide means for relieving from custody a debtor who

has been arrested upon civil process without undertaking to

discharge him from his liabilities. Steelman v. Mattix, 36 N. J.
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Law, 344; In re Rank, Crabbe, 493, Fed. Cas. No. 11,566; Sulli-

van v. Hieskell, Crabbe, 525, Fed. Cas. No. 13,594. Subject to

these exceptions, however, but without losing sight of their sig-

nificance, the insolvent laws of a state being rendered inopera-

tive by an existing federal bankruptcy law, those of Pennsyl-

vania must be regarded as no longer in force, with all the at-

tendant consequences, whether the act of 1836 or that of 1901

be taken to represent them.

But it by no means follows that the right to a warrant of

arrest such as is now in controversy is thereby disposed of. The

state insolvency system which is superseded by the enactment

by Congress of a bankruptcy law is one thing, and the relief

accorded to a debtor in custody under a warrant of arrest,

agreeably to its provisions, is another, and the two are not to

be confounded. The debtor, in other words, secures a release,

not by virtue of the insolvent laws, but simply in conformity

with them; that is to say, by following the course which is there

marked out, the one statute, so far as it is applicable, being

written into the other. How far in this respect the act of 1901

takes the place of the act of 1836, which has been repealed by

re Wilmington Hosiery Co. [D. C.] 120 Fed. 180) ; and so is it
as to debts and claims which are not discharged by bankruptcy
(Scully v. Kirkpatrick, 79 Pa. 324, 21 Am. Rep. 62; Hubert v.
Horter, 81 Pa. 39; Ex parte Winternitz, 18 Pittsb. Leg. J.
[N. S.] 61); as well as to those persons whose debts do not aggregate the requisite amount (Shepardson's App., 36 Conn.
23); or who are not subject to proceedings, such as wage-earners,
farmers, and corporations not made specifically liable (Rittenhouse 's Estate, 30 Pa. Super. Ct. 468). Neither, as it has been
held, does the existing bankruptcy law meet the case of an absconding debtor, so as to prevent the issuing of a domestic
attachment. 1\IcCullough v. Goodhart, 8 Dist. (Pa.) 378. Poor
debtor laws, and those which provide for the release of insolvent
convicts, would seem to be in the same situation; the bankruptcy
law having no provision adapted to these cases, and the parties
to whom they apply being, otherwise, left without remedy. Jordan v. Hall, 9 R. I. 219, 11 Am. Rep. 245. And, notwithstanding the concession made above, not a little could also be said in
favor of those insolvent laws, such as the act of 1836, which
·merely provide means for relieving from custody a debtor who
has been arrested upon civil process without undertaking to
discharge him from his liabilities. Steelman v. Mattix, 36 N. J .
Law, 344; In re Rank, Crabbe, 493, Fed. Cas. No. 11,566; Sullivan v. Hieskell, Crabbe, 525, Fed. Cas. No. 13,594. Subject to
these exceptions, however, but without losing sight of their significance, the insolvent laws of a state being rendered inoperative by an existing federal bankruptcy law, those of Pennsylvania must be regarded as no longer in force, with all the attendant consequences, whether the act of 1836 or that of 1901
be taken to represent them.
But it by no means follows that the right to a warrant of
arrest such as is now in controversy is thereby disposed of. The
state insolvency system which is superseded by the enactment
by Congress of a bankruptcy law is one thing, and the relief
accorded to a debtor in custody under a warrant of arrest,
agreeably to its provisions, is another, and the two are not to
be confounded. The debtor, in other words, secures a release,
not by virtue of the insolvent laws, but simply in conformity
with them; that is to say, by following the course which is there
marked out, the one statute, so far as it is applicable, being
written into the other. How far in this respect the act of 1901
takes the place of the act of 1836, which has been repealed by

WHAT STATE LAWS ARE SUSPENDED

33

WHAT STATE LAWS ARE SUSPENDED 33

it, it is not important to inquire. Whichever be taken, having

been made a constituent part of the act of 1842, the right

thereby secured to a debtor in custody under a warrant of ar-

rest, either before or after commitment, is preserved and re-

tained and made available to him without regard to the fate of

the insolvent laws as such, whether suspended or repealed, being

in effect independent of them. I do not lose sight of the fact

that the bond, which the defendant is to give, is in terms to take

the benefit of these laws and to comply with their requirements,

and that the petition which he is to present to the court for leave

to do so is to set forth what is directed by the act of 1836, and to

he verified in accordance with it. But a careful reading of the

act of 1842 (§§ 14, 15, 16) will disclose that this amounts to no

more than an adoption of the course to be pursued and the steps

to be taken by the act referred to; the reference over being

made for the sake of convenience merely and to avoid unneces-

sary repetition.. Suppose, for example, that the provisions of

the act of 1836 had been written into the act of 1842 at length

—as by express declaration is in effect the case—and it was

there enacted, as now, that upon complaint being made of any

of the several matters, upon which the writ is allowable, a war-

rant should go out, and upon the defendant being brought in

and the facts found against him, he should be committed, to be
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released, however, upon giving bond that within 30 days he

would petition the court for leave to assign his property for the

benefit of creditors to be administered and distributed under

the direction of the court; and so on, according to all that is

provided for. Can there be any serious question that the war-

rant as so authorized could issue, regardless of whether or not

the state insolvent laws from which these provisions had been

taken had been superseded by an act on the subject of bank-

ruptcy? And yet that in effect is the situation here. Or, to

put it in another form, the act of 1842, in adopting and incor-

porating into itself, as an alternative of the proceedings upon

the warrant, the course marked out by the insolvent laws for

the relief of a failing debtor, is not thereby made a part of the

insolvency system of the state, nor so tied up to it as to be ob-

noxious to an existing bankruptcy law and be nullified thereby.

A petition in bankruptcy, duly prosecuted, is no doubt effective

to avoid the proceedings. Barber v. Rogers, 71 Pa. 362. But

the statute by which the warrant is given is no more affected

by the bankruptcy law itself, and is no more incompatible with

H. & A. Bankruptcy—3

it, it is not important to inquire. Whichever be taken, having
been made a constituent part of the act of 1842, the right
thereby secured to a debtor in custody under a warrant of arrest, either before or after commitment, is preserved and retained and made available to him without regard to the fate of
the insolvent laws as such, whether suspended or repealed, being
in effect independent of them. I do not lose sight of the fact
that the bond, which the defendant is to give, is in terms to take
the benefit of these laws and to comply with their requirements,
and that the petition which he is to present to the court for leave
to do so is to set forth what is directed by the act of 1836, and to
he Yerified in accordance with it. But a careful reading of the
act of 1842 ( §§ 14, 15, 16) will disclose that this amounts to no
more than an adoption of the course to be pursued and the steps
to be taken by the act referred to; the refere nee over being
made for the sake of convenience merely and to a.void unnecessary repetition. _ Suppose, for example, that the provisions of
the act of 1836 had been written into the act of 1842 at length
-as by express declaration is in effect the case-and it was
there enacted, as now, that upon complaint being made of any
of the several matters, upon which the writ is allowable, a warrant should go out, and upon the defendant being brought in
and the facts found against him, he should be committed, to be
released, however, upon giving bond that within 30 days he
would petition the court for leave to assign his property for the
benefit of creditors to be administered and distributed under
the direction of the court; and so on, according to all that is
provided for. Can there be any serious question that the warrant as so authorized could issue, regardless of whether or not
the state insolvent laws from which these provisions had been
taken had been superseded by an act on the subject of bankruptcy T And yet that in eft'ect is the situation here. Or, to
put it in another form, the act of 1842, in adopting and incorporating into itself, as an alternative of the proceedings upon
the warrant, the course marked out by the insolvent laws for
the relief of a failing debtor, is not thereby made a part of the
insolvency system of the state, nor so tied up to it as to he obnoxious to an existing bankruptcy law and be nullified thereby.
A p<'tition in bankruptcy, duly prosecuted, is no doubt effective
to avoid the proceedings. Barber v. Rogers, ·71 Pa. 362. Rut
the statute by which the warrant is given is no more affected
by the bankruptcy law itself, and is no more incompatible with
H. A A. Bankruptcy-a
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it—aside from the question of getting a preference—than is that

which sanctions a capias or any other execution process to reach

the person or property of the debtor of which it is only an addi-

tional and special form.

This disposes of the case; but there is another ground upon

which the right to the writ may be sustained. As pointed out

above, a warrant of arrest, being authorized by the statutes of

the state, must be regarded as agreeable to the usages of law;

and, being necessary to a complete exercise of the court's juris-

diction, is capable of being adopted, although not specifically

provided for by any federal statute. Eev. St. § 716 [U. S. Comp.

St. 1901, p. 580]. But in incorporating it into the federal law

the court is only called upon to preserve the substance; and if,

as argued, notwithstanding the views expressed above, the insol-

vent laws of the state are superseded and the defendant thereby

deprived of the right to resort to them which he would other-

wise have as a means of being relieved from custody, the bank-

ruptcy law by which this is brought about may well be looked

to, to supply what is lacking. It is equally effective and entirely

appropriate, the commitment of the defendant being merely

until he shall be discharged .by law; and is even more readily

available, no bond being required nor anything in fact but the
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filing of a proper petition. Proceedings in bankruptcy also

undoubtedly do away with the necessity for taking the benefit

of the insolvent laws, although a bond may have been given

by the defendant to do so. Nesbit v. Greaves, 6 Watts & S.

(Pa.) 120; Barber v. Rogers, 71 Pa. 362. And why, then, may

not a complete substitute be found in them? The writ is to

be saved, if possible; and, if it can be done by falling back

upon the bankruptcy law in this way, there is no reason why

the practice should not to that extent be modified, not only in

the federal, but in the state courts as well, it being desirable,

of course, if not indeed necessary, that the two should be in

harmony. It is true that a resort to bankruptcy would not

release the defendant where the debt or demand upon which

the warrant of arrest was predicated was not dischargeable.

Scully v. Kirkpatrick, 79 Pa. 324, 21 Am. Rep. 62; Hubert v.

Horter, 81 Pa. 39; In re Winternitz, 18 Pittsb. Leg. J. (N. S.)

61. But in that case the right to the benefit of the insolvent

laws would not be interfered with, and there is no occasion there-

fore to consider it. * • *

The rule to show cause why the warrant of arrest should not

it-aside from the question of getting a preference-than is that
which sanctions a capias or any other execution process to reach
the person or property of the debtor of which it is only an additional and special form.
This disposes of the case ; but there is another ground upon
which the right to the writ may be sustained. As pointed out
above, a warrant of arrest, being authorized by the statutes of
the state, must be regarded as agreeable to the usages of law ;
and, being necessary to a complete exercise of the court's jurisdiction, is capable of being adopted, although not specifically
provided for by any federal statute. Rev. St. § 716 [U. S. Comp.
St. 1901, p. 580]. But in incorporating it into the federal law
the court is only called upon to preserve the substance ; and jf,
as argued, notwithstanding the views expressed above, the insolvent laws of the state are superseded and the defendant thereby
deprived of the right to resort to them which he would otherwise have as a means of being relieved from custody, the bankruptcy law by which this is brought about may well be looked
to, to supply what is lacking. It is equally effective and entirely
appropriate, the commitment of the defendant being merely
until he shall be discharged .by law; and is even more readily
available, no bond being required nor anything in fact but the
filing of a proper petition. Proceedings in bankruptcy also
undoubtedly do away with the necessity for taking the benefit
of the insolvent laws, although a bond may have been given
by the defendant to do so. Nesbit v. Greaves, 6 Watts & S.
(Pa.) 120; Barber v. Rogers, 71 Pa. 362. And why, then, may
not a complete substitute be found in them T The writ is to
be saved, if possible; and, if it can be done by falling back
upon the be.nkruptcy law in this way, there is no reason why
the practice should not to that extent be modified, not only in
the federal, but in the state courts as well, it being desirable,
of course, if not indeed necessary, that the two should be in
harmony. It is true that a resort to bankruptcy would not
release the defendant where the debt or demand upon which
the warrant of arrest was predicated was not dischargeable.
Scully v. Kirkpatrick, 79 Pa. 324, 21 Am. Rep. 62; Hubert v.
Horter, 81 Pa. 39; In re Winternitz, 18 Pittsb. Leg. J. (N. S.)
61. But in that case the right to the benefit of the insolvent
laws would not be interfered with, and there is no occasion therefore to consider it. • • •
The rule to show cause why the warrant of arrest should not
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be quashed is discharged; and thereupon the defendant is com-

mitted to the common jail of Lycoming county, at Williamsport,

Pa., to be there detained until he shall be discharged by law.

I

OLD TOWN BANK OF BALTIMORE v. McCORMICK et al.

be quashed is discharged; and thereupon the defendant is committed to the common jail of Lycoming county, at Williamsport,
Pa.., to be there detained until he shall be discharged by law.

96 Md. 341, 53 Atl. 934

(Court of Appeals of Maryland. January 21, 1903)

FOWLER, J. This is an appeal from the circuit court for

OLD TOWN BANK OF BALTIMORE v. McCORMICK et al.

Harford county. On the 22d May, 1901, the Old Town Bank of

Baltimore filed a petition in insolvency against J. Lawrence

96 Md. 341, 53 Atl. 934

McCormick and others under the provisions of article 47, § § 22,

23, of our Code, relating to insolvents, as amended by the Act

(Court of Appeals of Maryland. January 21, 1903)

of 1896, c. 446. The defendants each pleaded to the jurisdiction

of the court. Their pleas are identical. The plea is as follows:

"(1) That this court has no jurisdiction in these proceedings,

because the insolvency laws of the state of Maryland have been

suspended, superseded, or rendered inoperative by the passage

of a national bankrupt law by the congress of the United States,

and this defendant pleads the said bankrupt law in bar of the

jurisdiction of this court in the premises." The plaintiff bank

demurred to these pleas, but the learned judge below over-

ruled the demurrers, and his certificate states the question raised

and decided on the demurrers as follows: "That the enactment
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of the act of congress approved July 1, 1893 [U. S. Comp. St.

1901, p. 3418], entitled 'An act to establish a uniform system ef

bankruptcy throughout the United States,' and supplements

and additions thereto, suspended the operation of article 47 of

the Code of Public General Laws of Maryland of 1888, entitled

'Insolvents,' and all amendments thereof, and especially sus-

pended the operation of § 22, (as repealed and amended by the

act of 1896, c. 446), and § 23 thereof, including the operation of

said article on persons 'engaged chiefly in farming and tillage of

the soil,' and the class of persons to which the defendant J.

Lawrence McCormick is alleged in the petition to belong, and

that this court is without jurisdiction to grant any of the relief

prayed for in said petition." From the order dismissing its

petition, the plaintiff has appealed. The issue thus presented

is clear and well defined. The defendants contend that the

enactment of the national bankrupt act suspended the operation

of the whole insolvent law of this state, while the plaintiff

FOWLER, J. This is an appeal from the circuit court for
Harford county. On the 22d May, 1901, the Old Town Bank of
Baltimore filed a petition in insolvency against J. Lawrence
McCormick and others under the provisions of article 47, § § 22,
23, of our Code, relating to insolvents, as amended by the Act
of 1896, c. 446. The defendants each pleaded to the jurisdiction
of the court. Their pleas are identical. The plea is as follows:
"(1) That this court bas no jurisdiction in these proceedings,
because the insolvency laws of the state of Maryland have been
suspended, superseded, or rendered inoperative by the passage
of a national bankrupt law by the congress of the United States,
and this defendant pleads the said bankrupt law in bar of the
jurisdiction of this court in the premises.'' The plaintiff bank
demurred to these pleas, but the learned judge below overruled the demurrers, and bis certificate states the question raised
and decided on the demurrers as follows: ''That the enactment
of the act of congress approved July 1, 1898 [U. S. Comp. St.
1901, p. 3418], entitled 'An act to establish a uniform system of
bankruptcy throughout the United States,' and supplements
and additions thereto, suspended the operation of article 47 of
the Code of Public General Laws of Maryland of 1888, entitled
'Insolvents,' and all amendments thereof, and especially suspended the operation of § 22, (as repealed and amended by the
act of 1896, c. 446), a\ld § 23 thereof, including the operation of
said article on persons 'engaged chiefly in farming and tillage of
the soil, 1 and the class of persons to which the defenclant J.
Lawrence McCormick is alleged in the petition to belong, and
that this court is without jurisdiction to grant any o.f the relief
prayed for in said petition.'' From the order dismissing its
petition, the plaintiff bas appealed. T.he issue thus presented
is clear and well defined. The defendants contend that the
enactment of the national bankrupt act suspended the operation
of the whole insolvent law of this state, while the plaintiff

36

36

JURISDICTION

JURISDICTION

maintains the position that the passage of this national law by

congress suspends the operation of our insolvent law only so far

as our law conflicts with the national law, and that, inasmuch

as the present bankrupt law (act of congress of 1898 [U. S. Comp.

St. 1901, p. 3418]) contains no provision for involuntary bank-

ruptcy of persons engaged chiefly in the tillage of the soil, the

provisions of our state insolvent law, so far as they apply to that

excepted class, remain in full force and effect. The question

presented must depend, in the first place, upon the provisions

of the bankrupt law applicable here. § 4, "Who may become

bankrupts," subsection (a), provides that "any person who

owes debts, except a corporation, shall be entitled to the benefits

of this act as a voluntary bankrupt." And by subsection (b)

it is enacted that "any natural person, except a wage earner or a

person engaged chiefly in farming or the tillage of the soil

* * * may be adjudged an involuntary bankrupt upon de-

fault or an impartial trial, and shall be subject to the provi-

sions and entitled to the benefits of this act. • * •"

1. From the year 1819, when Chief Justice Marshall delivered

the opinion of the supreme court of the United States in the

leading case of Sturges v. Crowninshield, reported in 4 Wheat.

122, 4 L. ed. 529, it has been held that the provision of the con-
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stitution of the United States (article 1, § 8, subd. 4) providing

that "congress shall have power to establish uniform laws on the

subject of bankruptcy," does not in itself inhibit the states from

passing valid insolvent laws. In the case just cited it was said:

"It is not the mere existence of the power, but its exercise, which

is incompatible with the exercise of the same power by the

states.'' And so, also, there has been a uniform line of decisions

to the effect that, so far as congress has failed to legislate with

reference to insolvents, state laws relating to them are operative.

Thus, in Sturges v. Crowninshield, supra, it is said that "if it

is not the mere existence of the power, but its actual exercise by

the congress of the United States, which prevents the operation

of state insolvent laws, it is obvious that much inconvenience

would result from that construction of the constitution which

should deny to the legislatures of the states the power of acting

on this subject in consequence of the grant to congress." "It

may be thought more convenient," continued the court, "that

much of it should be regulated by state legislation, and congress

may purposely omit to provide for many cases to which its power

extends. It does not appear to be a violent construction of the

maintains the position that the passage of this national law by
congress suspends the operation of our insolvent law only so far
as our law conflicts with the national law, and that, inasmuch
as the present bankrupt law (act of congress of 1898 [U.S. Comp.
St. 1901, p. 3418]) contains no provision for involuntary bankruptcy of persons engaged chiefly in the tillage of the soil, the
provisions of our state insolvent law, so far as they apply to that
excepted class, remain in full force aud effect. The question
presented must depend, in the first place, upon the provisions
of the bankrupt law applicable here. § 4, "Who may become
bankrupts," subsection (a), provides that "any person who
owes debts, except a corporation, shall be entitled to the benefits
of this act as a voluntary bankrupt." And by subsection (b)
it is enacted that ''any natural person, except a wage earner or a
person engaged chiefly in farming or the tillage of the soil
• • • may be adjudged an involuntary bankrupt upon default or an impartial trial, and shall be subject to the provisions and entitled to the benefits of this act. • • • ''
1. From the year 1819, when Chief Justice Marshall delivered
the opinion of the supreme court of the United States in the
le~ding case of Sturges v. Crowninshield, reported in 4 Wheat.
l 22, 4 L. ed. 529, it has been held that the provision of the constitution of the United States (article 1, § 8, subd. 4) providing
that" congress shall have power to establish uniform laws on the
subject of bankruptcy," does not in itself inhibit the states from
passing valid insolvent laws. In the case just cited it was said:
"It is not the mere existence of the power, but its exercise, which
is incompatible with the exercise of the same power by the
states." And so, also, there has been a uniform line of decisions
to the effect that, so far as congress has failed to legislate with
reference to insolvents, state laws relating to them are operative.
Thus, in Sturges v. Crowninshield, supra, it is said that "if it
is not the mere existence of the power, but its actual exercise by
the congress of the United States, which prevents the operation
of state insolvent laws, it is obvious that much inconvenience
would result from that construction of the constitution which
should deny to the legislatures of the states the power of acting
on this subject in consequence of the grant to congress." "It
may be thought more convenient,'' continued the court, ''that
much of it should be regulated by state legislation, and congress
may purposely omit to provide for many cases to which its power
extends. It does not appear to be a violent construction of the
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constitution, and certainly a most convenient one, to consider

the power of the states as existing over such cases as the laws

of the land may not reach." But in Ogden v. Saunders, 12

Wheat. 213, 6 L. ed. 606, the rule is explicitly laid down that

"the power of congress to establish uniform laws on the subject

of bankruptcy does not exclude the rights of the states to legis-

late on the same subject, except when the power has been actually

exercised, and the state laws conflict with those of congress."

And to the same effect are Baldwin v. Hale, 1 Wall. 229, 17

L. ed. 531; Tua v. Carriere, 117 U. S. 210, 6 Sup. Ct. 565, 29 L.

ed. 855; Ex parte Eames, 2 Story, 322, Fed. Cas. No. 4,237. In

the recent case of R. H. Herron Co. v. Superior Court of City

and County of San Francisco, decided in April of last year by

the supreme court of California, and reported in 68 Pac. 814,

136 Cal. 279, it was held that, "though the federal bankrupt

acts suspend operation of any state laws of insolvency where

there is any conflict between the two, the state laws remain in

full force in so far as there is no conflict; and as the bankruptcy

act of 1898 expressly exempts all corporations from voluntary

bankruptcy, and only makes subject to involuntary bankruptcy

'corporations engaged principally in manufacturing, trading,

printing, publishing, or mercantile pursuits,' the provisions of

the state law applicable to a corporation engaged principally in
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mining [as was the California corporation] are not suspended."

In the course of its opinion the court said: "If the bankruptcy

act excepts a class of cases from its operation, either in express

terms or by necessary implication, it must be considered that it

was the intention of congress not to interfere in that class of

cases with the laws of the several states in reference thereto.'' A

number of cases are cited by Justice Harrison, who delivered the

opinion of the court, and among them is that of Clarke v. Ray, 1

Har. & J. 318; Chief Justice Chase delivering the opinion of the

court. He said: "The legislatures of the several states have com-

petent authority to pass laws for the relief of all persons who are

not comprehended within the act of congress." See, also, Van

Nostrand v. Carr, 30 Md. 131. It should be remarked, however,

that the situation in the California case just cited somewhat

differs from the one here presented. For there the insolvent

proceeded against under the California insolvent law was ex-,

pressly excepted from the provisions relating to the voluntary

system, and was not included within, and therefore excepted by

implication from the class of corporations made subject to the

constitution, and certainly a u10st convenil•11t one, to consider
the power of the states as existing over such cases as the laws
of the land may not reach." But iu Ogden v. Saunders, 12
Wheat. 213, 6 L. ed. 606, the rule is explicitly laid down that
"the power of congress to establish uniform laws on the subject
of bankruptcy does not exclude the rights of the states to legislate on the same subject, except when the power has been actually
exercised, and the state laws conflict with those of congress.''
And to the same effect are Baldwin v. Hale, 1 Wall. 229, 17
L. ed. 531; Tua v. Carriere, 117 U. S. 210, 6 Sup. Ct. 565, 29 L.
ed. 855; Ex parte Eames, 2 Story, 322, Fed. Cas. No. 4,237. In
the recent case of R. H. Herron Co. v. Superior Court of City
and County of San Francisco, decided in April of last year by
the supreme court of California, and reported in 68 Pac. 814,
136 Cal. 279, it was held that, ''though the federal bankrupt
acts suspend operation of any state laws of insolvency where
there is any conflict between the two, the state laws remain in
full force in so far as there is no conflict; and as the bankruptcy
act of 1898 expressly exempts all corporations from voluntary
bankruptcy, and only makes subject to involuntary bankruptcy
'corporations engaged principally in manufacturing, trading,
printing, publishing, or mercantile pursuits,' the provisions of
the state law applicable to a corporation engaged principally in
mining [as was the California corporation] are not suspended.''
In the course of its opinion the court said : "If the bankruptey
act excepts a class of cases from its operation., either in express
terms or by necessary implication, it must be considered that it
was the intention of congress not to interfere in that class of
cases with the laws of the several states in reference thereto.'' A
number of cases are cited by Justice Harrison, who delivered the
opinion of the court, and among them is that of Clarke v. Ray, 1
Har. & J. 318; Chief Justice Chase delivering the opinion of the
court. He said: "The legislatures of the several states have competent authority to pass laws for the relief of all persons who are
not comprehended within the act of congress. '' See, also, Van
Nostrand v. Carr, 30 l\Id. 131. It should be remarked, however,
that the situation iu the California case just cited somewhat
differs from the one· here presented. For there the insolvent
proceeded against under the California insolvent law was ex-.
pressly excepted from the provisions relating to the voluntary
system, and was not included within, and therefore excepted by
implication from the class of corporations made subject to the
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involuntary system, while here the defendant who is sought to

be declared an insolvent under our insolvent law is included

under the general terms of the voluntary system, and expressly

excepted from the involuntary system. See, also, Shepardson's

Appeal, 36 Conn. 23; Geery's Appeal, 43 Conn. 289, 21 Am.

Rep. 653; Steelman v. Mattix, 36 N. J. Law, 344; 16 Am. &

Eng. Enc. Law, 642.

2. This brings us to the real question in the case, namely, is

there any conflict between our insolvent law and the federal

bankrupt law? We have already transcribed the provisions of

§ 4, by which it appears that the defendant is expressly

excepted from the provisions of the act relating to involuntary

bankruptcy, and therefore as to this class to which the defendant

belongs (i. e., farmers or tillers of the soil) the federal power

has not been exercised. And it therefore follows that, if this

class is not within the state law, there is no existing provision

under which those embraced within it can be compelled to dis-

tribute their assets fairly and equally among their creditors.

In Geery's Appeal, supra, it was said: '' The benefit of this

principle [the equal distribution of a debtor's property without

preference] cannot be denied to a creditor without doing him

injustice. It is a remedy which he relied on in giving credit,

and to which he is fairly entitled. If that remedy is not to be
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found in the bankrupt act, it will not be presumed that congress

intended to take away the remedy provided by the state. Con-

gress having limited and restricted the operation of the bank-

rupt act, leaving a number of cases to which it does not apply,

it will not be presumed that it was thereby intended to leave

creditors in such cases entirely without remedy, as must be the

case if the state law is entirely inoperative." But can it be

properly or correctly said that any conflict can exist between

the state and the federal law so long as the latter by express

terms excludes from its operation the subject or class of persons

expressly provided for by the state law? The power to enact

insolvent or bankrupt laws is vested in the states, and it cannot

be extinguished except by the establishment of a federal system

in conflict with the state law. And this federal system of bank-

ruptcy must be a genuine bankrupt law (Sturges v. Crownin-

shield, supra), or, in other words, as expressed in Ogden v.

Saunders, supra, the power to pass a uniform system of bank-

ruptcy must be actually exercised, and the state law must be in

conflict with it in order to render the latter inoperative. The ques-

involuntary system, while here the defendant who is sought to
be declared an insolvent under our insolvent law is included
under the general terms of the voluntary system, and expressly
excepted from the involuntary system. See, also, Shepardson 's
Appeal, 36 Conn. 23; Geery's Appeal, 43 Conn. 289, 21 Am.
Rep. 653; Steelman v. Mattix, 36 N. J. Law, 344; 16 Am. &
Eng. Enc. Law, 642.
2. This brings us to the real question in the case, namely, is
there any conflict between our insolvent law and the federal
bankrupt lawT We have already transcribed the provisions of
§ 4, by which it appears that the defendant is expressly
excepted from the provisions of the act relating to involuntary
bankruptcy, and therefore as to this class to which the defendant
belongs (i. e., farmers or tillers of the soil) the federal power
. has not been exercised. And it therefore follows that, if this
.class is not within the state law, there is no existing provision
under which those embraced within it can be compelled to distribute their assets fairly and equally among their creditors.
In Geery's Appeal, supra, it was said: "The benefit of this
principle [the equal distribution of a debtor's property without
preference] cannot be denied to a creditor without doing him
injustice. It i.s a remedy which he relied on in giving credit,
and to which he is fairly entitled. If that remedy is not to be
found in the bankrupt act, it will not be presumed that congress
intended to take away the remedy provided by the state. Congress having limited and restricted the operation of the bankrupt act, leaving a number of cases to which it does not apply,
it will not be presumed that it was thereby intended to leave
creditors in such cases entirely without remedy, as must be the
case if the state law is entirely inoperative." But can it be
properly Or COITectly said that any conflict can exist between
the state and the federal law so long as the latter by express
terms excludes from its operation the subject or class of persons
expressly provided for by the state law f The power to enact
insolvent or bankrupt laws is vested in the states, and it cannot
be extinguished except by the establishment of a federal system
in conflict with the state law. And this federal system of bankruptcy must be a genuine bankrupt law (Sturges v. Crowninshield, supra) , or, in other words, as expressed in Ogden v.
Saunders, supra, the power to pass a uniform system of bankruptcy must be actually exercised, and the state law must be in
conflict with it in order to render the latter inoperative. The ques-
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tion, therefore, logically arises, does the present federal bankrupt

law actually provide for involuntary proceedings against farm-

ers? And the answer must be that it does not, but the answer of

the defendant goes further and necessarily must do so in order to

save his ease. He says it is true that while this class is not included

in, and is expressly excepted from, the involuntary feature of the

system, yet it is included in the voluntary feature, and therefore

it is within the scope of the national system. We cannot approve

of this method of reasoning, not only because it would seem to

be"a "contradiction in terms to say that cases excepted from the

operation of the most important part of the act are included in

its scope," but because it would seem to involve the proposition

that the federal power can render inoperative the state insolvent

lawft> applicable to involuntary insolvency, without establishing

a genuine bankrupt law to take the place of the state law. As

we have already seen, it has been held from early day that it is

only to the extent that congress has actually legislated upon the

subject that the statutes of the several states are suspended by

its legislation. How, then, can it be said that a failure to legis-

late—in other words, an express exclusion—raises a conflict?

But without pursuing this question further, it seems to us that

the position taken by the defendant must necessarily lead to

the conclusion that if the congress of the United States can, by
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including this class in the voluntary part of the system, and

excepting it from the involuntary part, withdraw it from the

operation of our state insolvent law, it can do the same in regard

to any two or more classes (as, for instance, merchants, traders,

and corporations) ; and the result would be that, in spite of the

failure on the part of congress to establish a bankrupt law (that

is, to actually exercise the power conferred by the constitution

to pass a genuine bankrupt law), state legislation would become

inoperative, and creditors would be deprived of a remedy to

which, as was said in Geery's Appeal, supra, they are fairly

entitled.

But it was forcibly argued on the part of the defendants that

§ 70, subsec. "b," of the bankrupt act of 1898 [U. S. Comp.

St. 1901, p. 3452], shows that it was the intention of congress

to substitute that act for every provision of every insolvent law

of the several states. It provides as follows: "Proceedings

commenced under state insolvent laws before the passage of this

act shall not be affected by it." To sustain their view, the case

of Manufacturing Co. v. Hamilton, 172 Mass. 178, 51 N. E. 529,

tion, therefore, logically arises, does the present federal bankrupt
law actually provide for involuntary proceedings against farmers T And the answer must be that it does not, but the answer of
the defendant goes further and necessarily must do so in order to
save his case. He says it is true that while this class is not included
in, and is expressly excepted from, the involuntary feature of the
system, yet it is included in the voluntary feature, and therefore
it is within the scope of the national system. We cannot approve
of this method of reasoning, not only because it would seem to
be· a ''contradiction in terms to say that cases excepted from the
operation of the most important part of the act are included in
its scope,'' but because it would seem to involve the proposition
that the federal power can render inoperative the state insolvent
laws- applicable to involuntary insolvency, without establishing
a genuine bankrupt law to take the place of the state law. As
we have already seen, it has been held from early day that it is
only to the extent that congress has actually legislated upon the
subject that the statutes of the several states are suspended by
its legislation. How, then, can it be said that a failure to legislate--in other words, an express exclusion-raises a conflict T
But without pursuing this question further, it seems to us that
the position taken by the defendant must necessarily lead to
the conclusion that if the congress of the United States can, by
including this class in the voluntary part of the system, and
excepting it from the involuntary part, withdraw it from the
operation of our state insolvent law, it can do the same in regard
to any two or more classes (as, for instance, merchants, traders,
and corporations) ; and the result would be that, in spite of the
failure on the part of congress to establish a bankrupt law (that
is, to actually exercise the power conferred by the constitution
to pass a genuine bankrupt law), state legislation would become
inoperative, and creditors would be deprived of a remedy to
which, as was said in Geery 's Appeal, supra, they are fairly
entitled.
But it was forcibly argued on the part of the defendants that
§ 70, subsec. "b," of the bankrupt act of 1898 [U. S. Comp.
St. 1901, p. 3452], shows that it was the intention of congress
to substitute that act for every provision of every insolvent law
of the several states. It provides as follows: "Proceedings
commenced under state insolvent laws before the passage of this
act shall not be affected by it.'' To sustain their view, the case
of Manufacturing Co. v. Hamilton, 172 Mass. 178, 51 N. E. 529,
I
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70 Am. St. Rep. 278, decided in 1898, was relied on. But all

this case decides is that the federal act deprives the state court

of jurisdiction to entertain jurisdiction in insolvency proceed-

ings filed after 1st July, 1898, when the federal act went into

force. Or as the court said: "The act is to go into full force

and effect upon its passage. That is to say, the rights of all

persons, in the particulars to which the act refers, are to be

determined by the act from the time of its passage." After

mentioning,a number of the rights which are determined by the

act, the opinion continues: "These various provisions affecting

the rights and conduct of debtors and creditors are different from

those previously existing in most of the states, and perhaps

different from those found in the laws of any state, and they

supersede all con dieting provisions." In the concluding part

of the opinion the distinguished judge who has recently been

appointed chief justice of the supreme judicial court of Massa-

chusetts said that the language of .§ 70, subsee. "b," "was

chosen to make clear the purpose of congress that the new

system of bankruptcy should supersede all state laws in regard

to insolvency from the date of the passage of the act"; but

necessarily this language means only that all conflicting provi-

sions of the state law were thus superseded, for this is the
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well-settled proposition which he had just announced in a

preceding sentence, and which we have quoted above. If, there-

fore, we are correct in the conclusion already reached, that there

is no conflict between the provisions of our insolvent law and

the present bankrupt law, it follows that the language of § 70

relied on by the defendant can have no influence upon our

conclusion in this case.

But again, it was urged that there is a distinction between this

case and cases which arose under laws which did not include the

class within its scope—as, for instance, where the bankrupt act

applied only to debtors whose debts exceeded $300. It was held

in Shepardson's Appeal, supra, that in cases where the debts

were less than $300 the state law was not suspended, and debtors

of that class could be proceeded against under state laws. But

the true rule was laid down by Chief Justice Marshall in Sturges

v. Crowninshield, supra, that the power of the state continues to

exist over such cases as the federal law does not reach. And

therefore, if cases involving involuntary proceedings against a

class are not provided for by the federal law, such cases are

within the reach of the state law, in spite of the fact that the

70 Am. St. Rep. 278, decided in 1898, WJ1S relied on. But all
this case decides is that the federal act deprives the state court
of jurisdiction to entertain jurisdiction in insolvency proceedings filed after 1st July, 1898, when the federal act went into
force. Or as the court said: "The act is to go into full force
and effect upon its passage. That is to say, the rights of all
persons, in the particulars to which tlie act refers, are to be
determined by the act from the time of its passage.'' After
mentioning,a number of the rights which are determined by the
act, the opinion continues: ''These various provisions affecting
the rights and conduct of debtors and creditors are different from
those previously existing in most of the states, and perhaps
different from those found in the laws of any state, and they
supersede all conflicting provisions.'' In the concluding part
of the opinion the distinguished judge who has recently been
appointed chief justice of the supreme judicial court of Massachusetts said that the language of .§ 70, subsec. "b," "was
chosen to make clear the purpose of congress that the new
system of bankruptcy should supersede all state laws in regard
to insolvency from the date of the passage of the act'' ; but
necessarily this language means only that all conflicting provi-sions of the state law were thus superseded, for this is the
well-settled proposition which he had just aunounced in a
preceding sentence, aud which we have quoted above. If, ther<'fore, we are correct in the conclusion already reached, that there
is no conflict between the provisions of our insolvent law and
the present bankrupt law, it follows that the language of § 70
relied on by the defendant can have no influence upon our
conclusion in this case.
But again, it was urged that there is a distinction between this
case and cases which arose under laws which did not include the
class within its scope-as, for instance, where the bankrupt act
applied only to debtors whose debts exceeded $300. It was held
in Shepardson 's Appeal, supra, that in cases where the debts
were less than $300 the state law was not suspended, and debtors
of that class could be proceeded against under state laws. But
the true rule was laid down by Chief Justice Marshall in Sturges
v. Crowninsbield, supra, that the power of the state continues to
exist over such cases as the federal law does not reach. And
th<>refore, if cases involving involuntary proceedings against a
class are not provided for by the federal law, such cases are
within the reach of the state law, in spite of the fact that the
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members of this same class may avail themselves of the voluntary

feature; otherwise the rule laid down by Chief Justice Marshall

would have to be changed so as to read that the power of the

state exists only over such cases as are against natural persons

or corporations not within any class provided for by any provi-

sion of the federal law. If this were the rule, then, of course,

it would follow, as contended, that the defendant being of the

class called "farmers," and the bankrupt act having provided

that he may avail himself of the voluntary feature, no case

against him could be reached by the state law. l But in our

opinion, this is not the proper view, for, as we have already said,

it is not within the power of congress to render inoperative the

involuntary feature of state insolvent laws as to any particular

class by excepting that class from the involuntary part of the

national law. Otherwise the result would be that the state laws

as to involuntary insolvency would become inoperative by the

mere existence of the power of the United States to establish

a system of involuntary bankruptcy. We have seen, however,

that it is not the mere existence, but the exercise of the power

to establish a genuine bankrupt law in conflict with the state

laws, which renders the latter inoperative. Sturges v. Crownin-

sbield, supra.

In conclusion, it may be proper to say that if it is the policy
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of our state to render farmers and tillers of the soil like other

persons subject to the involuntary system of our insolvent law-s,

as it is declared to be by the provisions of our Code (article 47,

§§ 22, 23), we should not by any strained construction of an act

of congress, or by a course of ingenious reasoning, attempt to

thwart this purpose.

From what we have said, it will be seen that we are of opinion

• that the order appealed from should be reversed. Order re-

versed and new trial awarded.2

2—Acc. Burk'a Estate, 34 Pa.

Co. Ct. Bep. 642; Lace v. Smith, 34

R. I. 1, 82 Atl. 268. See, also, note

in 11 Mich. Law Rev. 60.

See, as to the effect of the Fed-

eral Act upon state statutes, in the

cases of:

Persons Owing Less Than $1,000.

—Littlefield v. Gray, 96 Me. 422,

62 Atl. 925.

Corporations (before 1903 amend-

ment of §4b).—Herron & Co. v.

Superior Court, 136 Cal. 279, 68

members of this same class iuay a vuil tht:il•sli V..:s of the voluutary
feature; otherwise the rule laid down by Chief Justice .Marshall
would have to be changed so as to read that tlle power of the
state exists only over such cases as are against natural pcrso11s
or corporations not within auy class provided for by aJJy provision of the federal law. If this were the rule, then, of course,
it would follow, as contended, that the defendant being of the
class called "farmers," and the bankrupt act having provided
that he may avail himself of the voluntary feature, no case
against him could be reached by the state law. 1 But in our
opinion, this is not the proper view, for, as we have already said,
it is not within the power of congress to render inoperative the
involuntary feature of state insolvent laws as to any particular
class by excepting that class from the involuntary part of the
national law. Otherwise the result would be that the state Jaws
as to involuntary insolvency would become inoperative by the
mere existence of the power of the United States to establish
a system of involuntary bankruptcy. We have seen, however,
that it is not the mere existence, but the exercise of the power
to establish a genuine bankrupt law in conflict with the state
laws, which renders the latter inoperative. Sturges v. Crowninshield, supra.
In conclusion, it may be proper to say that if it is the policy
of our state to render farmers and t~llers of the soil like other
persons subject to the involuntary system of our insolvent laws,
as it is declared to be by the provisions of our Code (artiole 47,
§§ 22, 23), we should not by any strained construction of an act
of congress, or by a course of ingenious reasoning, attempt to
thwart this purpose.
From what we have said, it will be seen that we are of opinion
.that the order appealed from should be reversed. Order reversed and new trial awarded. 2

Pac. 814, 89 A. S. R. 124; Key-

stone Co. v. Superior Court, 138 Cal.

738, 72 Pac. 398; In re Hall Co., 121

Fed. 992: (after 1910 amendment of

§ 4b); In re Weedman Stave Co.,

199 Fed. 948.
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—Kurtz v. Bubeck, 39 Pa. Super.

Ct. Rep. 370; Continental B. & L.
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