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OF WITNESSES.

COMPETENCY

Who competent.--“No person shall be excluded from
§ 435.
giving evidence in any matter, civil or criminal, by reason of
crime, or for any interest of such person in the matter, suit, or
proceeding in question, or in the event of such matter, suit
or proceeding, in which such testimony may be offered, or by
reason of marital or other relationship, to any party thereto;
but such interest, relationship, or conviction of crime may be
shown for the purpose of drawing in question the credibility of
such witness, except as is hereinafter provided.”1
1-—C.

conviction

L..

1897,

of

crime

While
5 10210.
does
not dis-

quality, it may be shown as affect
ing
People
credibility:
Haun
v.
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witnesses.—“On the trial of any issue
joined, or in any matter, suit or proceeding in any court, or on
any inquiry arising in any suit or proceeding in any court,
or before any officer or person having by law, or by consent of
parties, authority to hear, receive, and examine evidence, the
parties to any such suit or proceeding named in the record,
and persons for whose beneﬁt such suit or proceeding is prose
cuted, or defended, may be Witnesses therein in their own be
half or otherwise, in the same manner as other witnesses, ex
cept as hereinafter otherwise provided; and the deposition of
any such party or person may be taken and used in evidence
§436.

Parties

as

under the rules and statutes governing depositions, and any
such party or person may be proceeded against, and com
pelled to attend and testify, as is provided by law for other
witnesses.

'

’ "’-

When heirs, assigns, etc., of deceased persons are
§437.
a suit or proceeding is prosecuted or de
parties.-—“Wl1en
fended by the heirs, assigns, devisees, legatees, or personal
representatives of a deceased person, the opposite party, if
examined as a witness on his own behalf, shall not be admitted
to testify at all to matters which, if true, must have been
equally within the knowledge of such deceased person; and
when any suit or proceeding is prosecuted or defended by any
surviving partner or partners, the opposite party, if exam
ined as a witness, in his own behalf, shall not be admitted to
testify at all in relation to matters which, if true, must have
been equally within the knowledge of the deceased partner,
ausau, 60 Mich., 21; 26 N. W., 797:
People v. Foote, 93 Mich., 40; 52 N.
W., 1036: People v. Hall, 48 Mich.,
490: 12 N. W., 665.
The question ot bias or prejudice
as shown
as aitecting the credibility
by conviction of crime, interest or re
lationship to parties is not a collateral
one in such sense as that the answers
are con
of the witness so impeached
clusive and not subject to contradic
tion: Helwig v. Lascowskl, 82 Mich.,
The record of
619; 46 N. W., 1033.
the conviction only, and not the tes
timony ot witnesses as to his guilt,
as against the denial
can be received
or
by the witness of his conviction
'

f '.

guilt: People v. Maunausau, 60 Mich.,
21; 26 N. W., 797.
See cases cited
in the note to this section, 10210, of
Comp. Laws.
2-—C.

L.,

5 10211.

The remainder of this section relates
to testimony in criminal cases, and is
omitted. The sections of this act, viz.:
are repugnant to QS24,
55 10210-10213,
and therefore, now prescribe the only
and examl~
rule as to the competency
Goodcrich v. Allen,
nation of parties:
19 Mich., 250; see, Roberts v. Miles,
12 Mich., 305; Montague v. Dougan,
68 Mich., 100: 35 N. W., 840; People
v. Van Alstine, 57 Mich., 82; 23 N.
W., 594.
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and not within the knowledge of any one of the surviv
ing partners. No person who shall have acted as an agent in
the making or continuing of a contract with any person who
may have died, shall be a competent witness in any suit involv
ing such contract, as to matters occurring prior to the death
of such decedent, on behalf of the principal to such contract
against the legal representatives or heirs of such decedent
unless he shall be called by such heirs or legal representa
tives.
And when any suit or proceeding is prosecutedvor
defended by any corporation, the opposite party, if examined
as a witness in his own behalf, shall not be admitted to testify
at all in relation to matter, which, if true, must have been
equally within the knowledge of a deceased officer or agent
of the corporation, and not within the knowledge of any sur
viving oiﬁcer or agent of the corporation, nor when any suit
or proceeding is prosecuted or defended by the heirs, assigns,
devisees, legatees, or personal representatives of a deceased
person against a. corporation (or its assigns) shall any person
who is or has been an oﬁicer or agent of any such corporation
be allowed to testify at all in relation to matters which, if
true, must have been equally within the knowledge of such
Provided, That whenever the words ‘the
deceased person:
opposite party’ occur in this section it shall be deemed to
include the assignors or assignees of the claim or any part
thereof in controversy: And provided further, That whenever
the deposition, affidavit or testimony of such deceased party
taken in his lifetime shall be read in evidence in such suit or
proceeding, that the affidavit or testimony of the surviving
party shall be admitted in his own behalf on all matters men
tioned or covered in such deposition, afﬁdavit or testimony:
And provided further, That when the testimony or deposition
of any witness has once been taken and used (or shall have
heretofore been taken and used) upon the trial of any cause,
and the same was when so taken and used, competent and
admissible under this act, the subsequent death of such witness
or of any other person shall not render such testimony incom
petent under this act, but such testimony shall be received
upon any subsequent trial of such cause.”3
3—C. L., 1897, 5 10212, as amended
by Pub. Acts, 1901, p. 371, and by Pub.

Acts, 1903, p. 36: Gustatson v. Eger.
132 Mlch., —; 92 N. W., 893, a case of
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agency; see, Cook v. Stevenson, 30
Mich., 242; Chambers v. Hill, 34 Mich.,
525-6; Schratz v. Schratz, 35 Mich.,
485; Jones v. Beeson, 36 Mich., 214;
Hart v. Carpenter, Ibid., 402;'i‘wiss v.
Mich., 253.
George.
33
Under this
statute, it is for the court and not
the witness to determine whether the
knowledge of the deceased in regurd
to the transaction was such as to per
mit or exclude his testimony.
The
court and not the witness is to de
clde on the competency
of the testi
mony.
The admissibility of the party's
testimony does not depend upon the de
gree of his knowledge; that is, whether
he knows more about the transaction
or matter in question than the deceased
knew; but he is prohibited from tes
tifying
at all upon matters which
were within the knowledge of himself
and the deceased alike.
He is pre
cluded from putting in evidence
his
account of a transaction
known
to
both, when the death of the opposite
his account lrom be
party_precludes
ing heard also. Whenever there is a
fact bearing upon the issue which was
not in the knowledge of the deceased.
and the party testifies to it, his right
to give evidence
to that fact does not
entitle him to extend his testimony
to other facts which were within the
knowledge of the deceased: Kimball,
v. Kimball, 16 Mich., 211; see, Wright
v. Wilson, 17 Mich., 192; Mouiton v.
Mason, 21 Mich., 364, 372.
Although testimony offered by a sur
vivor may not fail within the literal
terms of the prohibition of this
tat
ute, yet if it is within the policy of
the prohibition it ought not to be al
Mundy v. Foster, 31 Mich.,
lowed:
313; Downey v. Andrus, 43 Mich.,
72-3: 4 N. W.. 628.
The rule that a party cannot testify
the knowl
to matters equally within
edge of a deceased opponent, does not
apply when the action is against the
surety of the deceased:
Lee v. Wis
Nor prior to
ner, 38 Mich., 82, 87.
the recent amendments did the rule
of exclusion apply to the testimony of
be
as to the transactions
a survivor
tween him on the one side and a sur
viving agent of the decedent on the
other, not in the presence of the de
cedent: Ward v. Ward. 37 Mich., 253;
De Mary v. Burtensh:1w‘s Estate. 131
23

§ 437

Mich., 326; 91 N. W., 647.
Since the
amendment of 1903
such surviving
agent is incompetent.
A survivor cannot testify adversely
as to his private dealings with a de
ceased person, even in rebuttal of an
other‘s testimony as to conversations
between the survivor and the decedent,
overheard by that other person: Chad
wick v. Chadwick's estate, 52 Mich.,
5-15; 18 N. W., 350; see, Downey v.
Andrus, 43 Mich., 65; 4 N. w., 628.
Nor can he testify as to the contents
of lost letters which passed between
him and the
deceased:
v.
Schratz
Schratz, 35|Mici1.. 485.
But when a
party whose testimony if objected to,
would be excluded under the provis
ions of this section, C. L., § 10212,
amended,
Pub.
Acts
of
1901,
p.
371, and 1903, p. 36 is giving testi
mony
in a cause, and the opposite
party calls out facts equally within
the knowledge of the
deceased,
and
afterwards seeks to prove the statements
so made under oath in a controversy
between
the same parties, as admis
sions. he must be held to have waived
the inhibition of the statute, and the
witness may testify fully in respect
to the subject matter of the admission,
although
it be equally
within
the
knowledge of the deceased:
Smith's
Appeal, 52 Mich., 415. 419;
18
N.
W., 195; Fox v. Barrett's Estate, 117
.\iich., 162: 75 N. W.. 440.
A corporation and the individual
corporators composing it are distinct
persons,
and in a suit between a pri
vate corporation and the estate of a
deceased
it would seem that
person,
the corporators are not precluded by
this section from testifying
to mat
ters equally in the knowledge of the
deceased,
unless they are oﬂicers or
acting as agents of the corporation:
Rust v. Bennett, 39 Mich., 521.
Because a witness testifies that eer
tain things occurred in the presence
of the deceased,
it does not follow
that the “survivor"
of the statute is
precluded from denying such
occur
rence:
Pillard v. Dunn, 108 Mich.,
301; 68 N. W., 45.
Objection under 'this statute may
be waived and a failure to make the
objection will operate as such waiver:
Barbler v. Young. 115 Mich., 100; 72
N, W., 1096; distinguishing
.\iciiugh
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Competency and credibility disti.nguished.—There are
§ 438.
two kinds of exceptions to witnesses: to their competency and
to their credibﬂ/ity. Exceptions to the credit of a witness are
such as do not at all disable him from being sworn, but merely
effect the degree of belief which the jury will give to his

is

277.
See,

434

to

this

also, cases cited in the notes
section in C. L.,
10212.
5

5agd

1

a

suit was not iucluded:' Seymour v.
Wallace, 121 Mich., 402; 80 N. W.,
242.
One entitled to have property
transferred to him, but consents that
may
be transferred
to another,
within the prohibition of the statute:
Berry v. Adams, 122, Mich., 17; 80
N. W., 792.
That deceased may have
been possessed
of knowledge of facts
inconsistent with the testimony offered
is not enough to exclude the testimony.
As, though deceased knew whether he
personal
was the owner of certain
property, this would not prohibit the
testimony of the opposite party to a
transaction, at which deceased was not
present. tending to show rights in the
opposite
party
to
such
property:
Moore v. Machen, 124 i\iich., 216; 82
N. W., 892, and cases
cited in the
opinion.
The testimony of parties to
the litigation
is competent,
notwith
standing this statute, where the estate
of the deceased will not be depleted
or increased by the result of the liti
gation, but it is a controversy between
Lorimer v. Lorimer,
claimants:
124
Mich., 631; 83 N. W., 609; Seymour
v. Wallace, 127 Mich., 669; 87 N. W.,
90.
The presence of a third person
does not remove the bar of the statute.
Such third person is the only one
competent to testify: Taylor v. Bunk
258; 36 N. W., 66:
er,
68 Mich.,
Micheis v. Underwriter's
Ass‘n., 129
Mich., 417; 89 N. W., 58.
For other
eases under this statute, see: Ladd v.
Brown, 108 Mich., 105; 65 N. W.. 520:
Slack v. Norton, 111 Mich., 213; 69
N. W., 497; Bailey v. Holden, 113
Mich., 402: 71 N. W., 841: Schmitl
v. Beals. 115 Mich.. 112: 73 N. W.,
109: Graham v. Alexander, 123 Mich.,
168; 81 N. W., 1084; Sheldon v. In
surance Co., 124 Mich., 303: 82 N. W..
1068; Dunn v. Dunn's~ Estate.
127
Mich., 385: 86 N. W., 801: Blodgett
v. Vogel, 130 Mich., 479: 90 N. W..

it

Dowd‘s Estate, 86 Mich., 412; 49
N. W., 216.
A wife having dower and homestead
interests in the property in question
is disqualiﬁed where her husband is
party and the contro
the surviving
versy ls over lands, which, if the
is sustained,
claim of the husband
would be subject to such dower
rights: Laird v. Laird.
homestead
One in
Mich., 352; 73 N. W., 382.
possession of personal property on the
death of the owner, is the represen
tative of the deceased within the mean
ing of the statute so us to disqualify
Burke v. Dunn,
the opposite party:
A
117 Mich., 430: 75 N. W.. 931.
mere naked trustee is not disqualiﬁed
v.
Jenkinson
statute:
under
this
Brooks, 119 l\ilch.. 108: 77 N. W., 640.
Assignees for the benefit of creditors
of one since deceased are not within
-Marquette v. Wilkinson,
the statute:
Nor
119 Mich., 413; 78 N. W.. 474.
does the contingent liability of sure
ties upon the bond of a custodian of
the
city funds bring
them
within
statute in the absence oi.’ anything to
show that the deceased principal was
Marquette v. Wilkinson,
not solvent:
supra.
it is not essential that one
in
from deceased
get rights directly
order to be within the prohibitions of
An assignee of an heir
this statute.
of deceased, or of a prior assig-nee of
Olin
is within the statute:
deceased
v. iienderson, 120 Mich., 149; 70 N.
W., 178; Ripley v. Sellgman, 88 Mich.,
189; 50 N. W., 143.
It is not neces
diquallﬂcation that one is an
sarily
oﬂicer or agent of a corporation. Such
person is disqualiﬁed only when his tes
tlmony has reference to something as
to act for
to which he has authority
Brennan v. Railroad
the corporation:
Co., 93 Mich., 156; 53 N. W., 358;
Wallace v. Mystic Circle, 121 Mich.,
263: 80 N. W., 6. The grantee of de
ceased who takes in consideration that
he pay debts of the grantor is disquali
that an obligation in
ﬁed to testify
v.
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Objections to the competency of a witness are
his being sworn at all on account of some inherent
incapacity or defect, or as being against the policy of the
law.
It is the province of the court to determine whether a wit

evidence.

against

is competent or the evidence admissible; and whatever
antecedent facts are necessary to be ascertained for the pur
pose of deciding the question of competency or admissibility
of evidence, as, for example, whether a child understands the
nature of an oath, or Whether the confession of a prisoner was
voluntary, or whether a party can testify, the other being
dead-—these and other facts of the same kind are to be deter
mined by the court and not by the jury}
ness

As

of the admissibility of evi
and what constitutes evidence, are questions for the
court; the weight or eﬁect to be given to the evidence is a
question for the consideration of the jury.”
When evidence is submitted to a jury, as being on a certain
point, it is for them and not for the court to determine whether
it tends to establish that point or not. Whether. it does so, in
a general rule, the question

dence,

their opinion, may depend not alone upon that particular item
1—Phii.

H.,

Edwards’
Kimball,
It is the province of
16
the court to determine whether a wit
is competent; but
ness or his evidence
de
the question of competency
when
pends upon a disputed fact, the ques
tion of fact may be left to the jury.
Thus, it is not competent to require
an attorney to disclose communications
made to him by a client in relation
to the aii'airs of the client, and the
of the attorney to testify
competency
as to those matters is to be determined
Hartford Ins. Co., v.
by the court:
Reynolds, 36 Mich.. 502.
2—Crane v. Litchﬁeld, 2 Mich., 340,
344, Sehright v. Moore, 33 Mich., 92;
The
Hayes v. Homer, 36 Mich.. 374.
is a question
materiality of evidence
of law. to be decided by the court:
People v. Hurst, 41 Mich., 331; 1 N.
W., 1097.
And in trials without a
jury the credibility and suﬂiciency of
the testimony must also be determined
Edwards v. Nelson, 51
by the court:
Mich., 121; 16 N. W., 261; Hyler v.
Ev.,

1-6;
pp.
1\iich., 211.

notes,

C.

Kimball

&.

v.

Nolan, 45 Mich., 357; 7 N. W., 910;
Butts v. Davis, 50 Mich., 310; 15
N. W. 486.
But in jury trials the
weight and eifect of the evidence
is
tor them to decide:
Winchester v.
King, 48 Mich., 280; 12 N. W., 220.
At the old common law all questions
of admissibility
of evidence
were for
the decision of the court rather than
the jury, though the court's decision
involved the determination oi’ intricate
questions of fact.
This rule has been
modiﬁed in many jurisdictions.
allow
ing the court to submit the preliminary
upon the question of admis
evidence
sibility to the jury with instructions
to consider or reject the questionable
according as they ﬁnd one
evidence
way or the other upon the preliminary
evidence:
Hartford Ins. Co. v. Rey
nolds, 36 Mich., 406; People v. Barker,
60 Mich.. 277; 27 N. W., 530: People
v. Swetland, 77 Mich., 53; 43 N. W.,
779: People v. Howes, 81 Mich., 396;
cases
45 N. W., 961, are illustrative
in Michigan.
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of evidence, but upon that evidence considered in relation to
the other evidence in the case, which may tend to qualify or
explain it.3 And so, if there is conﬂicting testimony.‘
When testimony is once before the jury, the credibility of
every portion of it is for them to determine, and there is said
to be no positive rule which entirely excludes the evidence of
a witness from consideration on account of his willful false
hood as to some portions of it. Such disregard of his oath is
enough to justify the
belief\that the witness is capable of any
amount of falsiﬁcation, and to make it no more than prudent
to regard all he says with strong suspicion, and to place no
reliance

on his mere statements; but where corroborated by
proofs or circumstances, the jury may give it such credit as
it may appear to deserve.“
,

§439. Religious opinions do not disqualify.-“No person
shall be rendered incompetent to be a ‘witness on account of
his opinions on matters of religious belief.”°
This refers only to the competency, and not to the credi
bility of the witness.’
But by statute, “No person shall be
deemed incompetent as a witness, in any court, matter or pro
ceeding, on account of his opinions on the subject of religion;
nor shall any witness be questioned in relation to his opinions
thereon, either before or after he shall be sworn/'8 Under this
section it is incompetent to question a witness in reference to
his opinions or belief upon the subject of religion, or in the
existence of a Supreme Being, for the purpose of impairing
his credibility; and if such questions are put and answered,
3—Perrott v. Shearer, 17 Mich., 54;
14
Chandler,
v.
and see, Edwards
Mich., 472.
v. Grand Trunk R. W.
4—~Brooke
Co., 15 Mich., 332.
5-Knowles v. People, 15 Mich., 412.
All considerations concerning the credit
due
to witnesses are for the jury:
Elliott v. Van Buren, 33 Mich., 49.
Juries are not hound to give credit
though
unim
testimony,
to
sworn
peached, it they do not in tact believe
Durant v. People, 13
it to be true:
Mich., 556.
And the testimony of a
witness, so far as his statements are
incredible, ought to be disregarded.
Em
whether he is impeached or not:

law v. Emlaw, 20 Mich., 11.
There
is no rule of law which excludes from
the consideration oi‘ the jury the un~
corroborated statement of a witness
who admits that he had perjured him
self on a former trial.
But his credi
bility under such circumstances is
exclusively for the jury, and there is
no rule of law which prevents them
from giving credit to such a witness
if they, in fact, do believe him: Fisher
v. People. 20 Mich., 135; Elliott v.
Van Buren. 33 Mich., 49: llamilton v.
People,
29 Mich., 173.
6—Const.. Mich., Art. VL, § 34.
7-—l’eople
v. Jenness, 5 Mich., 305.
8—C. L., Q 10207.
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witness cannot be impeached by proof of former
the
sistent statements which he denies having made.”

§ 440

incon

Husband and wife, competency of.-“VA husband
§440.
shall not be examined as a witness for or againsthis wife
without her consent; ,nor a wife fOr or against her husband

without his consent, except i11 cases where the cause of action
grows out of a. personal wrong or injury done by one to the
other, or grows out of the refusal or neglect to furnish the
wife or children with suitable support within the meaning of
act number one hundred and thirty-six of the session laws of
eighteen hundred and eighty-three, and except in cases where
the husband or wife shall be a party to the record in a suit,
action or proceeding, where the title to the separate property
of the husband or wife so called or offered as a witness, or
where the title to property derived from, through or under
the husband or wife so called or oifered as a witness, shall be
the subject matter in controversy or litigation in such suit,
action, or proceeding, in opposition to the claim or interest of
the other of said married persons, who is a party to the record
in such suit, action, or proceeding; and in all such cases, such
husband or wife who makes such claim‘ of title, or under or
from whom such title is derived, shall be as competent to
testify in relation to said separate property and the title there
to, without the consent of said husband or wife, who is a party
to the record in such suit, action or proceeding as though such
marriage relation did not exist; nor shall either, during the
marriage or afterwards, Without the consent of both, be ex
amined as to any communication

made by one to the other

during the marriage, but in any action or proceeding instituted
by the husband or wife, in consequence of adultery, the hus
band and wife shall not be competent to testify.”1°
9—Peopie

v.

Jenness,

5

Mich.,

305,

entirely

free to give or withhold con
Such testimony cannot be given
even in favor of the other, without
Perry v. Lovejoy, 49
such
consent:
Mich.. 529; 14 N. W., 485.
The rule
that a husband may not testify against
his wife without her consent,
cannot
be waived in her absence by the mere
omision 01.’ her attorney to object to
the testimony:
Hubbeii v. Grant, 39
Mich., 641.
But where a wife sued
sent.

319.

10—C. L., § 10218, as amended by
Laws of 1885, voi. 1, p. 288; see, Her
rick v. Odell, 29 Mich., 47. The com
mon law rule that one oi’ the married
parties cannot testify for or against
the other. has been so tar modiﬁed by
this statute as to permit one of them
to so testify in case of the consent
of the other, but leaving the latter
‘

437
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giving evidence in
by reason of mari

any matter, civil or criminal
tal or other relationship to any party thereto.”11
The common law reasons for the incompetency of husband
and wife to testify for or against each other, were in part their
legal identity of person and interest, but principally, as a ques
tion of social policy, to preserve domestic quiet and the peace
and harmony of families.
This common law disability, grow
ing out of the marital relation, has (subject to certain speci
ﬁcations), been removed by the statute."
I
The statute, in changing the common law rule, concerning
the testimonial incapacities of husband and wife, has not made
them competent witnesses for or against each other without
restriction, but has prohibited either from testifying without
the consent of the other ;‘3 and from divulging mutual conﬁ
dences without mutual consent. The right of the one to call
ﬁrm in which her husband was a
partner, making him one of the de
fendants, and he being in court at the
time when she testiﬁed in her own be
half, and making no objection thereto,
it was held that his consent was pre
sumed: Benson v. Morgan, 50 Mich..
A wife's admis
77; 14 N. W., 705.
of
to acts
sions,
unless conﬁned
cannot he used against her
agency,
husband except where there are res
gestac and admissible as acts, and not
as relations of facts: Rose v. Chapman,
44 liilch., 312; 6 N. W., 681. By this
statute in using the term "communica
tion" in the last paragraph uses it in
communi
the senseof the “conﬁdential
cation" of the common law; and com
munications not of this character are not
within the statute: iiagerman v. Wi
gent, 108 Mlch., 192; 65 N. W., 756;
Ward v. Oliver, 129 Mich., 300; 88
Husband and wife are
N. W., 631.
competent to testify in a suit between
respecting a business transac
them,
tion, without the consent of each oth
er: Dowiing v. Dowiing, 116 Mich.,
The wife is a
346; 74 N. W., 523.
witness against the husband
competent
in a. prosecution under C. L.. 5 5923,
People v.
failure to support:
for
Malsch, 119 Mich., 112; 77 N. W.,
But in an action against the
638.
husband to recover for support furn
a

ished the wife, the wife is not a com
petent witness against her husband:
Mich., 687;
Travis v. Stevens,
127
87 N. W., 85.
The ﬁrst paragraph
of this statute applies only during
coverture.
The coverture broken by
death of one, the bar of this clause as
to the other is released:
Ward v.
Oliver, 129 Mich., 300; 88 N. W., 631.
Not so as to last clause:
Derham v.
Derham, 125 Mich., 109; 83 N. W.,
1005.
For other cases under this
statute, see note to Rice v. Rice, 104
Mich., 382; 62 N. W., 833, where
many of the Michigan cases are col
lected.
See. also, People v. Isham,
105) Mich., 72; 67 N. W., 819; Mc
Kenzie v. Lautenschiager,
113 Mich.,
171: 71 N. W., 489; Wood v. Lentz,
116 Mich., 275; 74 N. W., 462; Whelp
ley v. Stoughton, 119 Mich., 314; 78
See, also, the notes
N. W., 137.
to
C.

L., I 10213.
11——C. L., I 10210.

This does not
obviate the necessity of gaining the
consent required by C. L.. 5 10213;
People v. Gordon, 100 Mich., 518:
W., 322; People v. Iiall, 48
50 N.
!\ilch.. 490: 12 N. W., 665: People v.
Maunausau, 60 Mich., 21; 26 N. W.,
797.

12—Grimm

v. People. 14 Mich.,

13——Except

in cases

the statute:
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in his or her behalf is a privilege ac
corded to them, to be used or not, solely at their option. If
either is upon trial, the omission to call the other as a witness
in his or her behalf, raises no unfavorable presumption against
the accused party; nor can such omission be commented on
before the jury. If such omission is to be treated as warrant
ing the conclusion that his or her testimony would be adverse,
then the privilege is entirely destroyed, and the other will
The law, in permitting hus
have to be called at all events.
bands and wives to testify on behalf of each other, cannot have
contemplated that any moral coercion should enable others to
force them into the witness box.“
Although neither husband nor wife may be examined as to
any communication made by one to the other during marriage,
without the consent of both, yet, what a person is overheard
to say to his wife may be used in evidence against him." It is
only where there is a valid marriage that the parties are
excluded from testifying against each other."
In case of pe-rsonal violence, however, committed by the
husband or wife against each other, the injured party is said to
be a competent witness against the other to prove such vio
lence." As, where the husband commits an assault and bat
tery on the wife.“
the other as a witness

§441. Infants as witnesses.-—No particular age is required
in practice under the common law to render the evidence of
a. child admissible.
The competency of children is regulated
not by their age, but by the degree of understanding which
they appear to possess. A child of any age, if capable of dis
tinguishing between good and evil, may be examined on oath,
and a child of whatever age cannot be examined unless sworn."
In a trial for murder,'a child of seven years of age was
14—Knowles

v.

People,

15

Mich.,

4-08, 413.

15—R. v. Slmm, 25 E. C. L., 532;
& P., 510.
16—Ros. C. R. Ev.. 148; Coleman
v. State, 14 Mo., 157; see, Dixon v.
People. 18 Mich., 84.
17—1 Whart. Am. Cr. Law, § 669; 2
Russell on Cr., 6 Am. ed., 984: State
v. Davis, 3 Brevard, 3; R. v. Pearce,
6 C.

9 C. & P., 295, 667: People v. Sebring,
66 Mich., 705; 33 N. W., S08.
18—Souie's Case, 5 Greenleaf R.,
407; see, People v. Sebrlng, 66 Mich.,

705; 83 N. W., 808; C. L., § 10213.
19—1 Greeni. Ev., § 367: State v.
Whittier, 21 Maine, 341.
But see, C.
L., 5 10205, referred to post in this
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of his credibil

ity, the court say, was for the jury.”
By Act 82, Pub. Acts, 1887, C. L., § 10215, the rule of the
common law was changed and the testimony of children under
ten years of age may be taken without oath on a promise
to tell the truth.
The statute was enacted following the
decision of Hughes v. Detroit, G H. & M. Ry. Co., 65 Mich.,

“Whenever a child
14; 31 N. W., 603, and is as follows:
under the age of ten years is produced as a witness, the court
shall by an examination made by itself publicly, or separate
and apart, ascertain to its own satisfaction whether such child
has suiﬁcient intelligence and sense of obligation to tell the
truth, to be safely admitted to test-ify; and in such case such
testimony may be given on a promise to tell the truth instead
of upon oath or statutory afﬁrmation, and shall be given such
credit as to the court or jury, if there be a jury, it may appear
The discretion of the trial court in permitting
to deserve.”
the child to testify without being sworn‘ will not be reviewed
unless abused?‘
as witnesses.-A person who
is deaf and dumb merely, if he has the use of his understand
ing, is not an incompetent witness, and he may give evidence
But when the Witness can
by signs, through an interpreter.‘
write, it seems, it would be a. more certain mode to make
him write his answers to the questions put to him?
He
should be examinedithrough
the medium he can best under
§

442.

Deaf and dumb persons

stand?
Persons intoxicated, as witnesses.—A person in a
§4-13.
state of intoxication is not a competent Witness, “And every
20—Washburn v. -People, 10 Mich.,
386; R. v. Williams, 7 C. & P., 320.
It is not perceived why an infant is
not a competent witness as well as an
adult, so far as relates to “opinions
on the subject of religion," nor why
he is liable to “be questioned in rela
tion to his opinions thereon" any more
The statute has no
than an adult.
exception of that kind: See, C. L.,
Com. v. Mullens. 2 Allen,295.
§ 10207.
It has been held that a child between six
and seven years of age may be properly
examined
as a witness in a criminal
case,
if the court is fully satisﬁed

that the child is conscious of the duty
to speak the truth, and it the Jury is
properly cautioned as to its
state
ments:
McGuire v. People, 44 Mich.,
286; 6 N. W., 669.
21-People v. Walker, 113 Mich.,
367; 71 N. W., 641; People v. Beech,
129 Mich., 622; 89 N. W., 363.
1—R. v. Huston, 1 Leach, 408; Sny
der v. Nations, 5 Blackf., 295; Com
monwealth v. Hill, 14 Mass, 207:
State v. De Wolf, 8 Conn., 93.
2-Morrison v. Leonard. 3 C. & P., 127.
3—Morrison v‘. Leonard, 3 C. & P.,12T.
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it,

court must necessarily have the power to decide, from their
own view, the situation of the witness offered, whether he be
intoxicated to such a degree as that he ought not to be heard.”4
It would seem, however, where the issue requires
the court
will adjourn the case to enable the testimony of the witness
to be secured.“

is

it

is

a

a

is

Idiots and lunatics as witnesses.—Lunatics
may be
§444.
witnesses in their lucid intervals; idiots or insane persons
for
cannot.
When
lunatic
tendered as
witness,
of compe
the judge to examine and ascertain whether he

is

if

is,

is

tent understanding to give evidence, and
aware of the nature
and obligations of an oath;
that
he
he should
satisﬁed
If such persons are offered as wit
be sworn and examined.“
admissible to show their incompetency.’
nesses, evidence

in

acter,

the course

of

a

to, privi1eged.—“No
Glergymen, communications
§445.
minister of the gospel, or priest of any denomination whatso
ever, shall be allowed to disclose any confessionmade to him
in his professional character, in the course of discipline en
joined by the rules of practice of such denomination.”3
But
minister in his professional char
admissions not made to
discipline enjoined by his church, would

be admissible.”

surgeon.”1°
16
'

Wharton‘s Cr. Law,
Cr. Pr.
Pl..
&

6-Archboid

492.
7——Livlngston

v.

Kicrsted.

10

Johns.
753.

(151),

John.,

L..

5

3

362.
8-—-C.

conﬁdence: Grand Rapids
Ry. Co.
v. Martin.
41 Mlch., 671;
N. W.,
173; People v. De France, 104 Mlcl:|.,
Where the rela
5702 62 N. W., 709.
tion is such that no conﬁdence is re
posed
the statute is not applicable:
Scripps v. Foster, 41 Mich., 742;
N. W., 216; Briesenmeister v. Knights
of Pythlas, 81 Mlcb., 531: 45 N. W.,
977: People v. Glover. 71 Mleh.. 307;
It should not be un
38 N. W.. 874.
derstood that the patient must deter

I.

Palmer,

5

5-1

v.

3

4—Harttord
143.

&

as

a

U/J

communications
to, privileg-ed.—“No
446.
Physicians,
person duly authorized to practice physic or surgery shall be
allowed to disclose any information which he may have ac
quired in attending any patient, in his professional character,
and which information was necessary to enable _him to pre
scribe for such patient as a physician, or to do any act for him

10180.

5

9—People v. Gates, 13 Wend., 311.
The object oi.’
10181.
10-C. I...
the statute is tn enable persons to se
cure medicai aid without betrayal of
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A

physician, consulted by a person who had seduced a
female,_as to the means of procuring an abortion, is not by this
'
section privileged from testifying."
communications to, privileged.—Where
Attorneys,
§447.
an attorney is consulted on business within the scope of his
profession, the communications between him and his client are
strictly conﬁdential, and the attorney should not be required,
by any judicial tribunal to divulge
them
against his client, if the latter object to the evidence." And
if a communication should be made to an attorney in fact by

nor permitted,

a party, under an impression that such attorney

had consented
or agreed to act as the attorney of such party, such com
munication would be privileged, although the attorney himself
may not have so understood the agreement. But to make the
communication a privileged one, either in that case or where
mine at his peril whether the infor
mation he gives is necessary to enable
the physician to give him medical aid.
it is enough if the communication is
made in good faith supposing it use
See, Briesen
ful for that purpose:
melster v. Knights of Pythias, supra.
A dentist is not within the provisions
of the act: People v. De France, 104
Mlch., 563; 62 N. W., 709.
It was
held in Brown v. Insurance Co., 65
Mlch., 306; 32 N. W., 610; 8 Am. St.
Rep., 894, that a physician might tes-.
tify as what the disease was for which
In Jones
he had treated a patient.
Y. Life Assurance Co., 120 Mlch., 211;
79 N. W., 204, the decision in the
Brown case was limited to that par
ticular casc. and it was held in this,
physican
the
Jones case, that
the
could not disclose for what he had
To the same ef
treated his patient.
fect: Lammiman v. Detroit C. S. Ry.
Co., 112 Mlch., 602; 71 N. WI. 153;
Rose v. Supreme C. 0. of P., 126 Mlch.,
577; 85 N. W.. 1073.
It is not com
petent for a physician or surgeon to
testify to facts which have been com
munlcated to him for the purpose of
enabling him to perform his profes
sional duty, or which in any way came
or were brought to his knowledge for
Briggs v. Briggs, 20
that purpose:
Mlch., 34. 41.
But the statute does not preclude

a physician

from testifying to informa
tion acquired in attending a patient
in his professional character, unless
it appears that such information was
necessary to enable him to prescribe
for such patient as a physician, or
to do some act for him as a surgeon.
The common
law gives no privilege
from testifying in such cases:
Cam
pan v. North, 39 Mlch., 506; People
v. Cole, 113 Mlch., 83; 71 N. W., 455.
A physician has no right to publish
matters of professional confidence with
out the consent of the patient:
Sull
ings v. Shakespeare, 46 Mlch., 408; 9
N. W., 451.
The rule prohibiting physicians from
disclosing information obtained in at
tending patients is a privilege belong
ing to the patient and continues in
deﬁnitely, and can be waived liy no
one but the patient himself:
Storrs
V. Scougale, 48 Mlch., 386, 395; 12 N.
W., 502; see, Page v. Page, 51 Mlch.,
88; 16 N. W., 245.
But it may be
waived by the patient. or by those
who represent his interests after his
decease: Fraser v. Jennison, 42 Mlch.,
206:

3 N. W.. 882.
See, also, Dotton v. Albion, 57 Mlch.,
577; 24'N. W., 788, and cases cited.

11—Hewitt

v. Prince,

31 Wend., 79.

12—1 Greenl. Ev., 5 237; Jenkinson
v. State, 5 Blackf., 465.
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the relation of attorney and client exists, it must have been
made to the attorney by the party or client as his legal adviser,
and for the purpose of obtaining his legal advice or opinion
The privilege
relative to some legal right or obligation,"
extends to information derived from the client by oral com
munications, or from books or papers shown to him by his
But it does not extend to
client, or placed in his hand.“

information derived from other sources or other parties, al
The
though obtained while acting as counsel‘ or attorney.“
client
which
the
protection extends‘ to every communication
makes to his legal adviser for the purpose of professional ad
Nor
vice or aid, upon the subject of his rights and liabilities.
is it necessary that any judicial proceedings should have been
commenced or contemplated; it is enough if the matter in
hand may by possibility become the subject of judicial in
quiry." The rule extends to counselors, attorneys, interpret
ers, and the clerks of attorneys and counselors, acting as
such ;" and the general rule must be observed, notwithstand
ing no fee was asked or expected by the counsel.“ But a
person in no way connected with the attorney or counsel,
present at a communication made to him by a client, may be
And communications made while seek
required to testify."
ing legal advice from

student at law in an attorney ’s oﬂice,
or clerk of the attorney for the pur

a

he not being the agent
pose,

are said not to be protected?"

Conﬁdential communications between attorney and client are
not to be revealed at any period of time, nor in actions between
third parties, nor after the proceedings to which they referred
are at an end, nor after the dismissal of the attorney.
The
privilege that the attorney shall not be examined upon such
points as have been communicated to him in his professional
capacity, is the privilege of the client and not of the attorney,
and

it never ceases.”

13—Alderman
414,

422.

'

v.

People,
‘

The\privilege, however,
4

Mich.,

v. Berger. 11 Paige, 377.
15———Crosby v. Berger, 11 Paige. 377.
16—-1 Green]. Ev., § 240.
17--Jackson v. French, 3 Wend.,

18—March
R., 35.

14—Crosby

337; Taylor v. Foster. 2 C. & P., 195;
1 Greeni. Ev., 5 239.
_

19——.lackson

v.

is personal to

Ludlam,
v.

3 Sandt.

French,

3

Ch.

Wend.,

337.

20—Barnes v. Harris, 7 Cush., 576,
578; Holman v. Kimball, 22 Vt. 555.
21—1 Phil. Ev., C. H. & Edwards’
notes,
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the client, and if he consent that the attorney may be exam
ined, it does not lie with a third person to object.”
It seems that this privilege is conﬁned to communications
having a lawful purpose. If a client conﬁde to an attorney a

criminal design, or the attorney be present when a public or
private wrong is done by the client, the knowledge thus ac
Thus, where a party sought pro
quired is not privileged.“
fessional advice or assistance to enable him to forge a. contract,
it was held that an attorney may testify to any communica
tion made to him to obtain professional advice or assistance
as to the commission of a felony or any other crime which is a
mal-um in so.“
22—Merle v. Moore, 2 C. & I'., 275;
Benjamin v. Coventry, 19 Wend.. 353.
The privilege is personal to the client,
Iiamiiton v.
and he may waive it:
But disclosures
People, 29 Mlch., 172.
to an attorney made in the presence
of an outside party, are not privileged.
And if the client has himself testified
to his communications to his attorney,
it seem this may operate as a waiver
Hartford Ins. Co., v.
to that extent:
Communi
Reynolds, 36 Mlch., 502.
cations made by one who has em
ployed the attorney on behalf of an
of that other
other in the presence
are not privileged in a suit between
the
two: Frank v. Moriey's Estate,
106 Mlch., 635; 64 N. W., 577.
The privilege of secrecy as to what
attorney and client.
between
passes
is the privilege of the client, and he
it does
may waive it if he chooses.
not prevent him from testifying to the
advice of his counsel, nor the counsel
from corroborating him: Passmore V.
1'assmore‘s estate, 50 Mlch., 626 : 16 N.
W., 170. An attorney acting as friendly
adviser of two persons. declining retain
er from either, or to have anything to do
with the matter if there was to be dith
cuity, is not an attorney in the sense
that communications between him -and
Evers v.
the parties are privileged:
White's Estate, 114 Mlch., 266; 72 N.
W., 184.
For other cases upon the
question of the privileged communica
tion between attorney and client, see,
Brinkerhoif
v. Peek, 114 Mlch., 628;
72 N. W., 621: Muske v. Pfenning's
Estate, 120 Mlch., 474; 79 N. W., 795:

Lorimer v. Lorimer, 124 Mlch., 631:
83 N. W., 609.
Whether an attorney
is a competent witness to impeach a
witness, who is not a party, but who
consulted the attorney, quacrc, Ford
v. Mcliane, 131 Mlch., 371; 91 N. W.,
617.

Matters of a public nature coming
to the knowledge of the prosecuting
attorney in his oﬂicial character. not
privileged:
Lange v. Perley, 47 Mlch.,
352; 11 N. W., 193.
Communications made to a prosecut
ing attorney by the complaining wit
ness in a criminal case for the purpose
of invoking his otiicial action, nre not
privileged so far as the witness is
concerned.
He is not the prosecutor's
client. and cannot control the use of
the
communications which are made
for the purpose of public justice: Peo
ple v. Davis, 52 Mlch., 569; 18 N. W.,
362.

23—Coventry
v. Tanahill,
1 Hill.
33; Bank of Utica v. Merserean, 3
Barb., Ch. R., 528.
2-i—l’eopie v. Blakely, 4 Parker
C.
R., 176.
Professional communications
are not privileged when they are for
an unlawful purpose, having for their
object the commission of crime. They
then partake of the nature of a con
spiracy, or attempted conspiracy. and
it is not only lawn! to divulge such
communications, but under certain cir
cumstances it might become the duty
of the attorney to do so. The interests
of public justice require that no such
shield from merited exposure shall be
interposed to protect a person who
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§448. When privileged from answering.—“ Any competent
witness in a cause shall not be excused from answering a ques
tion relevant to the matter in issue, on the groimd merely that
the a.nswer to such question may establish, or tend to establish,
that such witness owes a debt, or is otherwise subject to a civil
suit; but this provision shall not be construed to require a
a witness to give any answer which will have a tendency to
accuse himself of any crime or misdemeanor, or to expose him
to any penalty or forfeiture, nor in any respect to vary or alter
any other rule respecting the examination

of witnesses.”25

Examination of witnesses separately.—When
the
cause is called on, or at any time during its progress, the
court, at the request of either party, may order such of the
§

449.

witnesses as have not yet been examined, or who are not under
examination, to leave the court until they shall be called for in
their order, so that each witness may be .examined out'of the
hearing of other witnesses, who are to be examined after him.“
But an attorney in the cause, whose personal attendance in
court is necessary, though a witness in the cause, is excepted

from the order to withdraw.”
takes counsel how he can safely com
mit a crime. The relation of attorney
and client cannot exist for the purpose
The
of counsel in concocting crimes.
privilege does not exist in such cases:
People v. Van, Alstine, 57 Mich., 69;
23 N. W., 59-i, 598.
is
Provision
2-"3—C. L.,
I 10179.
made in C. L., 5 824, that either party
may, in all cases in justices‘ courts,
have the other sworn as a witness;
that if the plaintiff refuse to appear
or, being present.
on being subpoenaed,
refuse to swear, the case shall be dis
missed: and if the defendant refuse
or be
to appear on being subpoenaed,
ing present. refuse to swear, the plain
shall be taken as con
tiﬁ"s demand
fessed, no set-off allowed, and judgment
accordingly.
etc.
But since
entered
the enactment of this section, the legis
lature by act 125. laws of 1861. and
the amendments thereto
(see C. L.,
Ii 10210-10213). making parties com
petent as witnesses, have superseded.

I

and in effect repealed
the former 5
824; and by the latter ii 10210-10213,
have prescribed the only
rule
that
should govern as to the competency
and examination
of parties:
Good
erich v. Allen, 19 Mich., 250.
Parties
are now to be subpoenaed
and ex
amined iike other witnesses, and with
the same effect:
Ib£d.;
Roberts
v.
Mills, 12 .\iich., 305.
26-Southey v. Nash, 7 C. dz P.,
632; Commonwealth v. Knapp, 9iPick.,
495, 499; 1 Greenieaf's Ev., 5 432.
27—Everett v. Lowdham, 5 C. dz P.,
91; Pomeroy v. Badderiy, Ry. 8: M.,
430.
And so it is ordinarily,
with
experts and witnesses called as to
character: 1 Gr. Ev., § 432, n. 2. The
question of the segregation of wit
nesses is ieft entirely to the discretion
of the trial court and its exercise will
not be reviewed except for abuse? Peo
ple v. Burns, 67 Mich., 537; 35 N. W.,
154.

445

EXAMINATION or WITNESSES.

§ 450

Cu.

XXIV.

If, after such an order, the witness do not withdraw, or if he
afterwards comes into court and be present during the exam
ination of some other witness, it is discretionary with the court
whether it will allow him to be examined or not."
Interpret!->rs.—Persons incapable of speaking the
§4=50.
English language must be sworn and examined through an
interpreter?” A deaf and dumb person may be sworn and
examined by means of signs and tokens; but when the witness
can write, it would be better to make him write his answers
The interpreter is sworn truly to
to the questions put ‘to him.
interpret between the court, the jury, the attorneys, and the
witness in the cause; the oath is then administered to the wit
ness in English, and interpreted to him by the sworn inter
The exam
preter, as it is pronounced by the court or clerk.
ination then proceeds in the same manner.
The interpreter should use care to translate the language
It is not proper for the
used by the witness into English.

interpreter to put his conclusion as to what the witness means
into English. He should give what the witness says and let
the

jury determine what

'

he means.

is,

Examination in chief—the leading question.--Upon
§451.
the examination of a witness in chief, the questions should
relate to the matter in issue. He should, in general, be exam
ined only upon matters of fact within his own knowledge.
It is a general rule that the direct examiner is not entitled to
by putting questions in
examine by leading questions; that

it

is

is

such form as to suggest to the witness the answer desired.
the rule, and under some circumstances viola.
While such
are clearly reprehensible, yet there
danger that
tions of
too much be made of the rule, which has its exceptions.
6

Blng.,
28—f‘arker v. Mcwilllams,
But the right to exclude the tes
Gr. Ev.,
timony is rarely exercised:
432; People v. Piper, 112 Mlch.,
Unless the party
644; 71 N. W., 174.
is, is in some way re
whose witness
sponsible tor the failure to obey the
order of the court, the witness should
That would be to
never be excluded.
The punishmept
punish the party.
should he of the witness for contempt.
29—It is not error to allow the next
it

5

1

683.

friend of an infant party to act as in
terpreter for a witness who cannot
speak the English language.
But this
should not be permitted except
for
satisfactory
reasons,
and whether it
shall be allowed in any particular case,
rests in the discretion of the court:
Swift v. Applebone, 23 Mlch., 252.
Jurors cannot he allowed to interpret
Lendberg v. Brother
for witnesses:
ton Iron M. Co., 75 Mlch., 84; 42 N.
W., 675.

446

(in.

XXIV.

EXAMINATION or WITNESSES.

§ 451

There is no real objection to the use of the leading question
As
except as to matter where there is a real controversy.
to all introductory matter and all matters, which, though
there is no real controversy concerning them, yet must be
proved, the use of the leading question is rather to be encour
Its use enables the examiner to get
aged than discouraged.
at once to the material matters and thus save much time of the
The use of the leading question under the limitations
suggested is in the direction of trying the real matters in
dispute and eliminating controversies over matters about which
Like many other questions con
there is no real question.
the
nected with
examination of witnesses, this one of the use
court.

is quite largely one for the trial court’s
to be exercised in the interest of the reasonable
dispatch of public business while protecting litigants against
the testimony of the examiner when it should come from the

of leading questions
discretion

witness.3°

In
be

will allow leading questions to
put upon an examination in chief, where it evidently ap
some instances the court

a

is

a

is

if

it,

pears that the witness wishes to conceal the truth, or to
favor the opposite party.“ Thus, a party ’s own witness, who
having given one account of the matter, when called on the
trial gives a different account, may be asked by the party
calling him whether he had given such account, stating
to
And
witness
in
hostile, or
the attorney.
situation
which of necessity makes him adverse to the party calling him,
counsel may, by permission of the court, examine him after the
manner of a cross-examination, asking him leading questions.
And where from the nature ofpthe case, the mind of the wit
ness cannot be directed to the subject of the inquiry, without

1

on

is a question entirely within the dis
cretion of the trial court: Fowler v.
Fowler, 111 Mich., 676; 70 N. W.,
336; Webb v. Feather's Estate, 119
Mich., 473; 78 N. W., 550; Bellows
v. Crane L. Co., 119 Mich., 424; 78
N. W., 536.
31—It is in the discretion of the
judge at the trial to permit
leading
question to be put to one's own wit
ness, when he is reluctant and hostile
to the party calling him, or where he
has exhausted his memory,
without

447

a

following
are illustrative
the subject ot the leading
People, 11
Morrissey
v.
question:
Mich., 327; McKeown v. Harvey, 40
Mich.,
226;
Bullard v. Hascall, 25
57
Mich.. 132; Hart v. Brockway,
Mich., 189: 23 N. W., 725: People v.
Jensen, 66 Mich., 711; 33 N. W., 811.
That a ruling on the leading ques
see,
tion is not subject to review.
Campau V. Brown, 48 Mich., 145; 11
N. W., 845; and Lyon v. Chamber
lain, 41 Mich., 119;
N. W., 983, but
30—'l‘he

cases
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a

a

is

is

is

it,

called to contra
a particular speciﬁcation of
as when he
dict another as to the contents of a letter which
lost, and
cannot, without suggestion, recollect the contents, the particu
witness
lar passage may be suggested to him. So, where
called to contradict
former witness, who has stated that cer
is

is

to

it

tain expressions were used, or such things were said,
usual
ask whether those particular expressions were used, or such
and such things were said, without putting the question in the
The examiner
general form, by inquiring what was said."
entitled to answers which are responsive and may rightfully
refuse to accept such as are not."
a

a

is

a

a

it

§

a

is

452. Reasons for recollection.—-When
in
disputed fact
witness to state as
reason for
competent for
question,
his recollection any circumstances occurring at the same time,
tendency to ﬁx the occurrence upon his mind.
which had
The value of his recollection will depend entirely upon the
degree of attention with which he observed the facts, and the
reasons which operated on his mind to excite that attention
And also, if, immediately
and ﬁx the facts in his memory.“
after the occurrence, an eye witness has the subject especially
manner as particularly to
brought to his attention in such
is

it

it

it

competent for him to state
upon his memory,
impress
the circumstances then occurring, which tended to make his
would otherwise have been,
recollection more distinct than
although those matters would not be as important as circum

5

1

is

N. W., 207; McCreery v. Green.
Mich., 172; Shaver v. Ingham, 58
Mich., 649; 26 N. W., 162.
If the
answer given would be admissible if
responsive, the objection that it is not
responsive can only be made by the ex
aminer:
Hamilton v. People, 29 Mich.,
173; Merkie v. Bennington, 58 Mich.,
157; 24 N. W., 776.
34-—Detroit
Milwaukee Ry. Co. v.
Steinberg. 17 Mich., 107; Angeil_ v.
Rosenbury, 12 Mich., 257.
"He should
therefore be allowed to state any facts
which had that etfect, whether rele
vant to the issue or not :" Ibfd.; Angeli
v.~Rosenbury, 12 Mich., 257: Grenell
v. Michigan
C. Ry. Co.,
124
Mlch..
141: 82 N. W., 843; Burt v. Long, 106
Mich., 210; 64 N. W.. 60.
26
38

448

&

a

a

stating the particular required; where
it is a proper name. or other fact
which cannot be signiﬁcantly pointed
or
interrogatory;
general
to by
where the witness is a child of tender
years, whose attention can be called
pointed or
to the matter only by
loading question: Moody v. Rowell, 17
Pick., 498: McBride v. Wallace, 62
A witness
Mich., 451; 29 N. W., 75.
cannot he examined as an unfriendly
made to appear that
witness until it
he is such: People v. Lyons, 51 Mich.,
See, also, Gil
215; 16 N. W., 380.
Co.,
116
Ry.
(7.
bert v. Michigan
Mich., 610: 74 N. W., 1010.
Ev., 167-8;
Gr. Ev.,
32~—Starkie's
see, Beauhien v. Clcotte, 12
435:
Mich., 4R7-8.
33—People v. Coifman, 59 Mich., 1:

CH.

XXIV.

stances

EXAMINATION or WITNESSES.

g

§ 453

which called his attention to the subject at the time

of the occurrence; yet, as aﬂecting the credibility of his recol
But in
lection, they might still have an important bearing.
giving such reasons, the witness cannot be allowed to intro
duce hearsay before the jury, as, by stating what bystanders
afterwards about the occurrence ;35 or to relate his own
conversations reﬂecting on the motives of another witness.“
stated

a

is

a

if,

§453. Refreshing recollection.-Where a witness’s memory
is at fault, he may, even ‘during examination, read, or, if
necessary, hear the contents of a document read, for the pur
And
by that
pose of reviving his former recollection.
recollection of the facts ‘themselves as dis
means, he obtains
admissible in
tinct from the memorandum, his statement
to
refresh
a
witness’s
in
order
recollection,
evidence.-*7 ,Thus,
former
his attention may be called to his testimony on

1

4

1

491.
Barb.,
Benson,
v.
37—-—Butler
Ev.,
Loud.
Stark.
535;
526,
ed., 177.
And he may be required to

a

a

look at memoranda or papers within his
power, to aid his recollection: Chapln
It is not
v. Lapham, 20 Plck., 467.
necessary that the memorandum should
be read to the Jury: Raynor v. Nor
But the opposite
ton, 31 Mich., 210.
party has a right to examine the pa
memoranda
per to see if it is such
as would be likely to refresh the mem
ory of the witness as to the matter
Duncan
about which he is testifying:
And where
v. Seeiey. 34 Mich., 369.
plaintiff testifying, was allowed to
in
ﬂied
take his bill of particulars
the case and to answer the question
whether the list of articles therein
given was a correct list of those sold
by him to the defendant, held com
petent:
Cool v. Snover, 88 Mich.,
v. Comstock, 50
See, Hudnutt
562.
.\iich., 506: 16 N. W., 157.
3B—Beauhien v. Cicotte, 12 Mich.,
An attorney testifying, may, for
486.
29

the purpose of proving

what a witness
testiﬁed to on
former trial, read
the minutes taken by himself of the
testimony elven by the witness on that
trial. if he can testify that he knew
at the time that the minutes were cor
rectiy taken: Fisher v. Kyle, 27 Mich.,
454.
it is improper to hand to wit
nesses copy of their testimony taken
trial, and after allowing
on former
them to read it then to examine them
as to matters involved in such testi
mony: Lorimer v. Lorimer, 124 Mich.,
631; 83 N. W., 609.
It is not error
to refuse to allow a witness to read
her testimony given on a former trial
being
before
called upon to testify:
Vosburg v. Brown, 119 Mich., 697;
78 N. W., 886.
Crane Lumber Co. v.
Bellows, 116 Mich., 304; 74 N. W.,
481, is a case where it was held that
books and papers made in the general
course of business under the super
vision of the witness might be used
his
recollection.
by him to refresh
See, Halsey v. Sinesbaugh, 15 N. Y.,
As to whether a witness may
486.
read to the jury from a paper he
knows to be correct, for the purpose
of refreshing his recollection, although

449

a

Milwaukee Ry. Co. v.
Mich., 107, 108.
Mich.,
v. Cicotte,

17

4

35-—Detrolt
Van Steinberg,
36—McBrlde

&

a

trial, and counsel’s minutes of the former testimony may be
referred to and read for that purpose.”
witness has no present recollection of a.
And even where
fact, he may testify from a paper which he recognizes and
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remembers to have seen when the fact was fresh in his mem
ory, and which he then knew. to contain a correct statement
of such fact.”

And

witness may sometimes testify from a memorandum,
he neither recollects the fact or the writing, if the
writing is such as to enable him to state with certainty that it
would not have been made, had not the fact in question been
Such cases may occur, where a subscribing witness is
true.
a

although

called to prove the execution of a written instrument, of which
he has no present recollection, but is certain he saw it executed
from seeing his signature to the attestation, and he may speak
in like manner from memorandum and entry-books.“
The

it

s

174.

5
0

4

a

A witness may refresh his recollec
tion from memoranda copied from his
notwithstanding
entries
the
hooks,
therein are not in his own handwrit
ing, if he has a recollection ot the
facts and knows the entries to be cor
rect: Cameron v. Blsckman, 39 Mich.,
witness testlﬁes that he
Where
108.
has a complete recollection of the facts,
it is no ground of objection that the
memorandum used to refresh his mem
ory was not taken from his own en
tries: Ibld. It is apparent that there
are two conditions. quite distinct from
each other. involved in this discussion
We
of the subject of recollection.
have ﬁrst the case of really stimulat
ing recollection, so that the witness
as he testities actually brings back

4

41-A witness may refresh his rec
ollection by :1 paper purporting to be
written by his agent, and which he
and the
has acted on as authentic;
handwriting need not be proved: Wat
kins v. Wallace, 19 Mich., 57.

a

1

&

B

8

4

4

ed., 177.
39-1 Starkie's Ev.,
Lond. ed., 178;
40—Starkic's Ev.,
Plck., 1-13; Maug
Russell v. Collin,
C., 14;
B.
ham
v. Hubbard,
Greeni. Ev., §§ 436, 437.

:

486.

to his mind the fact or occurrence and
testiﬂes to what he now is able to
recall about it.
In the second condi
tion, by no effort of any sort, by the
witness himself, or through the sug
gesiions of others, is he able to recall
the fact or transaction and yet he may
be able to say with great positiveness
that the fact does exist, or the trans
action did occur. The seeing of one's
name in one’s own handwriting
as an
attesting witness on an old deed or
conveyance
is
common
illustration.
This last is really not a case of re
freshing recollection at ail.
It isn't
refreshed.
In the first condition
matters not so much that the memo
randum used be the memorandum of
the witness if it really has such
re
lation to the transaction and to the
knowledge really possessed by the wit
ness, as that it would naturally recall
to his mind. In such case it would
be competent to use it though not actu
ally made by him Besubien v. Cicotte.
12 Mich., 459; Watkins v. Wallace, 19
Mich., 57; Cameron v. Blackman, 39
Mich., 108; i-Iudnutt v. Comstock, 50
Mich., 596: 16 N. W., 157.
In the second condition it 1's appli
ent that the witness should not be per
mitted to testify from
memorandum
which he does not personally know to
he true.
42-1 Starkie's Ev.,
Loud. ‘ed.,

it

recently copied by him from originals
See.
by him some time before:
Mich., 186:
38
l\icCreery v. Green,
Dcaubien v. Cicotte, 12 Mich., 459,
made

it

it,

If he
paper need not be in the handwriting of the witness.“
of
must
be
independently
produced
cannot speak
in
court, so that the opposite party may cross-examine from it.“
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§ 454. Knowledge, belief.—A witness can testify to such
facts only as are within his own knowledge,“ but he is not
required to speak with that certainty
sible doubt in his mind.“

which excludes all pos

§ 455. Opinion evidence.—The general rule is that the wit
ness must testify to facts, not to deductions or conclusions
from facts; the drawing of these being for the court, or the
jury, if there be one.“ There are two conditions, however,
under which the witness may be permitted to give his opinion
First, where the facts are of such
or‘ conclusion from facts:
who are presumed to possess the
jury,
a nature as that the

ordinary measure only of skill and information in dealing
with facts, are incapable‘ of drawing conclusions from the
facts in the particular case Without the assistance of some
As where it is a question of
one of special skill Or learning.
the effect of the combination of certain chemicals, or the cause
of certain physical symptoms.“
Second, where the facts are
of such a character as, that the witness, though he may have
and received very deﬁnite impressions from
observed-them,
them, yet is unable to give them to the jury as he observed
thein. As in case of the speed at which an object was moving;

John Doe or Rich
the question of whether a person seen
was
ard Roe, they having the same general appearance; as to
whether the person seen was ‘above or under six feet in
height." In the ﬁrst case it is one of incompetency of the
43—Gibson v. Williams, 4 Wend., 320.
44—Mere impression does not rise
People
v.
to the dignity of evidence:
Gotshall, 123 Mich., 474;
82 N. W.,
274.

Bay R.
W., 518;
Lemon v. Chicago & G. '1". Ry. Co., 59
Mich., 618; 26 N. W.. 791: Evans v.
People,
12 Mich., 27; Harris v. Clin
ton. 64 Mich., 457; 31 N. W., 425:
8 Am. St. Rep., 842; Atherton v. Ban
croft, 114 Mich., 241; 72 N. W., 208;
Lindley v. Detroit, 131 Mich., 8; 90
N. W., 665; Page v. Beach, —— Mich.,
—-; 95 N. W., 981 (July, 1903).
46-—Peopie
v. Hall, 48 Mich., 4822
58
12 N. W., 665; People v. Sessions,
Mich., 594; 26 N. W., 291; People v.
Millard. 53 Mich-, 63; 18 N. W-, 562;
B.

Thunder
v.
45——Anders0n
Co., 61 Mich., 489; 28 N.

Tufts v. Verkuyl, 124 Mich., 242; 82
N. W., 891; People v. Thacker, 108
Mich., 652; 66 N. W., 562.
Expert
must be given by living wit
evidence
Books of experts are not com
nesses.
petent evidence: People v. Hall, supra;
People
v. Millard,
53 Mich., 63;
18
Brown, 50
N. VV., 562; Marshall
v.
Mich., 148; 15 N. W., 55.
47—Evans v. People, 12 Mich., 2'7,
35 (involving
a questiop
of existence
oi’ sickness). where
is found
an ex
principle:
upon
cellent
discussion
Mich., 459;
12
Beaubien v. Cicotte,
(a case of mental capacity); Laird v.
Snyder. 59 Mich., 404; 26 N. W., 654;
Rice v. Rice, 50 Mich., 448; 15 N. W..
(question of sanity); Kinney v.
545
Dutcher, 56 Mich., 308; 22 N. W..
866 (permanency of physical injuries);
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jury to draw the conclusion, having the facts, whereas in the
second case it is an inability to give them the facts from

which the conclusion is to be drawn. It is evident that in the
ﬁrst condition only a person of special learning, training, skill
or experience would be competent to assist the jury, while in
the second the person who has observed the facts, though

having no special qualiﬁcation, may express his opinion, if the
facts are such as commonly come under the observation of
The ﬁrst is the “expert” witness, the
ordinary persons.

second the “lay” witness.
The expert witness may ﬁnd himself in one of two positions:
He niay personally have observed the facts upon which his
opinion is to be given, or the facts may not have been observed
by him but have been brought to the court through other
In the ﬁrst case he may
Witnesses who did observe them.
pronounce his opinion after it is shown that he observed the
facts; in the second case he pronounces his opinion in answer
to hypothetical questions embracing the facts testiﬁed to by
other witnesses.
§456. Expert must be shown qua1iﬁed.—Before the expert
witness is permitted to give his opinion it must be made to
appear to the court, that he is an expert, that he does possess
the requisite skill, training or experience to enable him intel
ligently to pronounce an opinion upon the particular condi
tions presented. This showing of his qualiﬁcation should pre
If the opposite party would attack his
cede his opinion.
qualiﬁcations as such expert, whether by cross-examination or
A
otherwise, it should be done before the opinion is taken.
showing that a witness has had the training generally regarded
as suﬁicient to qualify one for pursuing some one of the pro
fessions, trades or occupations is suiﬁcient to establish him as
an expert in that particular ﬁeld. It is not necessary that the
witness shall have had experience with the particular condi
tions involved in the case in which his opinion is asked if he
is generally informed respecting similar matters.
Ry. Co. v. Van SteinMich., 99 (speed of railway
train); Conneil v. McNett, 109 Mlch.,
329; 67 N. W., 344 (value of horse);
Rivard v. Rivard, 109 Mlch., 98; 66
N. W., 681 (sanity); Lamb v. Lippin
Detroit

berg,

17

dz M.

cott, 115

Mlch.,

That a physi

611;

N. W.. 887
124 Mich.,
279: 82 N. W., 883 (sanity); Merts
v. Detroit E. Ry. Co., 125 Mich., 12;
83 N. W., 1036 (speed ot car).
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eian is a graduate of a reputable medical school is sufficient
to show him competent to give his opinion upon questions of
general medical science.
It is not essential that he shall have
had special training in the particular branch of medical science
involved; though it may be shown that he has or has not had
such special training as bearing upon the weight to be given
to his

opinion.“

The hypothetical quest-ion.——The hypothetical ques
§457.
tion need not embrace all the facts respecting which there is
A party must em
some evidence tending to establish them.
brace in such question all the facts, material to the conclusion
asked, which the jury must ﬁnd because there is evidence re
quiring the ﬁnding. Beyond this he may embrace such facts,
and such facts only, as the jury would be justiﬁed in ﬁnding
from the evidence, and as are consistent with his theory of
And he may frame as many different hypothetical
questions, within reasonable limitations, as there are materially
different combinations of facts which the jury would be justi
fied in ﬁnding and as are consistent with his theory of the

the case.

case.“
Objections to evidence.-When a question to a witness
is objected to, the reason for the objection should be stated} A
party objecting to evidence should state the true ground of his
objection; and if he neglects to do so, and the grounds stated
by him are untenable, the judgment should not be reversed on a
§ 458.

new objection‘ for the first time taken in the court of review,
de
qualiﬁcation
not necessari
ly upon his belonging to a particular
Peer v.-Ryan, 54 Mlch.,
profession:
The question
224; 19 N. W., 961.
of whether the oilered expert is quali
tied is tor the court: Ives v. Leonard,
A
296: 15 N. W., 463.
60 Mlch.,
physician need not to have had actual
experience in poison cases to be com
petent to give opinion as to whether
a given case is one of poisoning or
not: People v. Thacker, 108 Mich.,

48—An

pends

expert's

on his experience,

See, Pillard v.
652; 66 N. W., 562.
I)unn. 108 Mlch., 301; 66 N. W., 45,
on qualiﬁcation of expert on handwrit
ing.

cannot
49-—Experts
upon theories contrary

examined
be
to the uncon

tradlcted

facts of the case: People v.
Mlch., 482; 12 N. W., 665.
Hypotheses must be supported by evi
dence: People v. Hare, 57 Mlch., 506:
24 N. W., 843; Fraser
v. Jennlson,
42 Mlch., 206; 3 N. W., 882.
The
question need not he too minute as
Kelley v. Richardson, 69
to details:
Mlch., 430; 37 N. W., 514.
Such
questions are not objectionable because
long, it conﬁned to facts material to
the opinion desired: Mayo v. Wright,
63 Mlch., 32; 29 N. W., 832.
The
proper practice in such case would
be to write out the question:
Ibld.
1—Morrlssey
11 Mlch.,
v. People,
332: Lungerhnusen v. Crittenden, 103
Mlch., 173; 61 N. W., 270.

Hall,
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if it is

one that might have been obviated on the trial, had it
there been taken? And the reason for objecting to any wit
ness, or to any question put to him, should appear in the
bill of exceptions, or it cannot be presumed on error that it
'
was erroneously overruled.
Objections to leading questions should be taken before the
answer, and not after.3

The proper time to take an objection to the formal proof of
it is offered in evidence; and if no objection is
then made, and the paper is allowed to be read to the jury, the
party oifering it is always at liberty to infer that the other
party is satisﬁed with its due execution, and proposes to raise
An objection to papers as incom
no objection on that score.‘
petent or irrelevant, does not assail their genuineness, but
impliedly admits it.5 And where a copy of a map is put in
evidence without objection, the right to insist on the produc
tion of the original is thereby waived.“
Objection to irrelevant testimony may be made at any
It should always be excluded from the
stage of the cause.
consideration of the jury, whenever called to the notice of the
a paper, is when

2—Young v. Stephens, 9 Mich., 507;
and see, Rash v. Whitney, 4 Mich.,
495; Gilbert v. Kennedy, 22 Mich.,
\\'here an objection is made and
117.
the reason stated, all other objections,
if any, will be deemed waived. And a
judgment will not be reversed for the
admission of evidence which does not
in er
the plaintiff
affect injuriousiy
ror: iiolllster v. Brown, 19 Mich.,
163; see, iiamilton v. People, 29 Mich.,
174.
A zcnerai objection to the ad
mission of an execution on the ground
that it is not in proper form, or to
the admission in evidence of the record
of a judgment that the judgment was
not properly rendered, without speci
fying the particular defect complained
of, is too\indeﬁnite to be considered:
Jennison v. Haire, 29 Mich., 207. And
an objection to the admission oi’ any
documentary evidence.
which fails to
state the particular ground of incom
Lobdeli v.
is too general:
petency,
Bank of
Merchants‘ & Manufacturers‘
A general ob
Detroit, 33 Mich., 408.
jection to a document offered in evi
dence, that it is “incompetent, irrele

vant and immaterial,"
seems
to
be
insuﬂicient.
Some
specific defect or
objection should be pointed out: Mich.
State ins. Co. v. Soule, 51 Mich., 312;
Thus, where a lease
16 N. W., 662.
attested by a subscribing witness, was
oifered in evidence. it was objected to
as incompetent and immaterial,
and
when upon error it was urged in sup
port of the objection that the subscrib
ing witness was not called to prove
the execution of the lease. held, that
this specitic objection should have been
pointed out in the court below so that
the objection might have been removed
by calling the
subscribing
witness:
Jochen v. Tlbbells. 50 Mich., 33; 14
W., 600.
N.
So a general objection
that evidence is “incompetent" is prop
erly overruied if competent for any
purpose:
Gladstone Exch. Bank
v.
Keatlng, 94 Mich., 429; 53 N. W.,
1110.

8—Morrissey
v. People, 11 Mich.,
by Manning. J.
4—I’errot v, Shearer. 17 Mich., 5-’i.
5—Young v. Stephens, 9 Mich., 501.
v. Scott, 11 Mich., 232
6——Johnson

332-3,
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There can be no waiver which can make it proper to
a case to be decided on issues not authorized by the
pleadings, and the objection is never too late.’
judge.

allow

has been ex
right to cross-examine
conducted by leading
in the early jurispru
scope of cross-examination

a
Cross-exami‘na.tion.—When
aminedl in chief, the other party has a
him.” Such cross-examination may be
questions.
The rule which prevailed
§4=59.

dence

of

the

state,

limiting

the

witness

to such matters as the witness has testiﬁed to on direct exam
The rule
ination}? has been abrogated by the later decisions.
now as to the range of legitimate cross-examination
be

ing that the cross-examiner

may examine as to any mat
whether
on
material
to the issue,
testiﬁed
about
or not."
The
direct examination
cross-examiner
does
not, as to such new matter, make the witness his own;
he is not compelled to give credit to the witness as his own."
ter,

As

to impeaching questions, see post, §§ 463-468.

When privileged from
§-160.
on
cross-examination would
tion

answering.—Where the

ques

tend to -expose the witness
to a penal liability, or to a criminal charge, he cannot be
required to answer." If the answer may in'any way criminate
him, either by furnishing direct evidence of guilt, or by estab
lishing one of many facts, which together may constitute a
chain of testimony suiﬁcient to warrant his conviction, the
Witness must be protected

from answering,

Mining
v.
7—Pennsyivanla
Co.
Brady, 14 Mich., 265.
8—'I‘he testimony elicited on a legiti
of a witness
cross-examinatlon
mate
evidence
his
constitutes a part of
given on his examination in chief, and
both are alike to he treated as evi
dence given on the part of the party
calling the witness: Wilson v. Wagar,
26 Mich., 452. 458: Campau v. Trsub.
27 Mich., 217: Schratz v. Schratz. 35
Mich., 485.
Where u party was ex
amined as a witness on his own behalf,
and then refused to sumhlt to a cross
examination. his testomony was re
jected, and held to be rightly so: Page
v. Stephens, 23 Mich., 357.
9—Pe0ple v. Horton, 4 Mich., 81
2; approved in Campau v. Dewey, 9

if

he

claim the

Mich., 381, 442.
See the strictures
and criticisms upon the rule, by Chris
tiancy, J.. in the latter case.
10-—Detroit & M. Ry. Co. v. Von
Steinberg. 17 Mich., 109; People v.
Barker. 60 Mich., 279; 27 N. W., 539;
Ireland v. Cincinnati W. & M. Ry. Co.,
79 Mich., 163: 44 N. W., 426: New
York Iron.Mine v. Negaunee Bank, 39
Mich.,
644;
ilemmlnger v. Western
Assurance Assn., 95 Mich., 355.: 54
N. W., 949.
11-—New
York Iron Mine v. Negau
nee Bank. 39 Mich., 644.
12—-1
Greenleaf Ev.. Q 451; Bel
linger v. People.
Wend.,
596-7;
8
423;
Alderman v. People, 4 Mich.,
Pitcher v. People. 16 Mich., 149.
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he be required to explain how he would
by the answer, because the explanation would
require the very disclosure against which the law protects
him." But the privilege of declining to answer belongs to
the witness alone, and not to the party.“
If the prosecution,
to which the witness might be exposed, is barred by the ,lapse
of time, the privilege ceases, and he is not protected from
answering, notwithstanding his answer may tend to cast a
very great degree of reﬂection upon his character and con
duct." Nor is he protected, because the answer may tend to
prove him subject to any civil liability or debt."

privilege.

Nor can

be criminated

§461. Re-direct examination.—After the cross-examination
is closed, the witness may be re-examined by the party calling
him upon all the topics upon which he was cross-examined.
This gives an opportunity of explaining any new facts which
have come out upon the cross-examination.
Where a witness
has been cross-examined as to declarations made by him,
counsel have the right, on re-examination, to ask all questions
which may be proper to draw forth an explanation of the
sense and meaning of the expressions used by the witness on
cross-examination, if they be doubtful in themselves, and also
v. Mather. 4 Wend., 252
13-—People
Salina,
1
of
3-4; Henry v. Bank
Brewer,
27
Comst., 83; People v.
Mich., 134.
But a witness has no
privilege that excuses him from testi
fying to relevant facts that show him
to be guilty of fraud or dishonesty,
It is no excuse for
if not criminal.
his refusal to testify concerning them
that they may exhibit him in a light
His dishonesty
that is not creditable.
or fraud, when not criminal, may as
well be proved by him as by any other
Prentice,
Jennings
39
person:
v.
Mich., 421.
Shaw,
4
14—Con1monwealth
v.
Cush., 594: Cloycs v. Thayer, 3 Hill,
564; see, Taylor v. Wood, 2 Edw. Ch.,
If n witness discloses a part oi’ a
94.
transaction in which he is criminally
without claiming his privi
concerned.
lege, he must state the whole, if what
of the
he has disclosed
is
a part
transaction, otherwise not: Cohurn v.
Odell, 18 Fost., 540; Norfolk v. Gay

lord, 28 Conn., 369; Foster v. Ran
dall, 11 Cush., 437; Low v. Mitchell.
18 Maine, 372.
The witness cannot
claim such privilege. where a further
examination is necessary to understand
the facts already voluntarily
stated:
People v. Carroll, 3 Parker C. R., 83:
see, Hamilton v. People, 29 Mich., 173.
15—People v. Mather, 5 Wend.. 252
5; Close v. Olney, 1 Denio, 319, 323;
see, Bank of Sallna v. Henry, 2 Denio,
156; Henry v. Bank
Salina, 1
of
Comst., 83; Foster v. People, 18 Mich.,
272.

16—C. L., § 10179.
If a witness
decline to answer. on the ground that
his answer will tend to criminate him.
no inference as to his guilt or inno
cence
is permitted on that account:
nor can such refusal be commented on
Carne v. Litchﬁeld,
before the jury:
2 Mich., 340; Knowles v. People, 15
Mich., 413; Foster v. People, 18 Mich.,
273.
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of the motive which induced the witness to use those expres
sions."
And, after cross-examination, a witness may, by permission
of the court, be re-examined by the party calling him, as well
for the introduction of matter new in itself as for the purpose
of explaining the expressions and motives of the witness, when
the omission to examine as to such new matter, when ﬁrst
called, arose from inadvertence or other cause."
Recalling witnesses, rebutting, etc.—A party has a
§462.
right to suppose that the evidence of the _opposite side will be
offered and received in its logical order and sequence ;1° but
the introduction of testimony, even out of the usual order of
time, must to some extent be discretionary with the judge.”
And it is discretionary with the court to allow a party, after
his rebutting evidence is closed, to recall one of his own wit
nesses to give evidence which would have been proper when
the witness was on the stand before.“ And so, after defend
ant had closed his testimony, plaintiff was allowed to call a
witness to prove a fact deemed material; held, whether prop
erly rebutting or not, the judge had a right to admit it. And
whether, after the testimony is closed upon both sides, a party,
without claim of right, may have a witness sworn and his evi

of discretion,

admitted, is a question
decision of the court is ﬁnal."
dence

17—1

Starkie's

Ev.,

4

A question warranted

Lond.

ed.,

cross
examination may be asked on re-direct
People v. Hare, 57 Mlch.,
examination:
506; 24 N. W., 843.
Where the cross
examinatlon draws out a partial state
ment of facts it is proper on re-direct
examination to supplement such state
ment with snch other facts as serve
support or modify
to explain, complete,
Wilcox v. Ney, 47
statement:
the
Mlch., -121: 11 N. W., 225: Passmore
v. Passmore, 50 Mlch., 626; 16 N. W.,
170; Wright v. Towle, 67 Mlch., 255;
34 N. W., 578.
18—Clarlr v. Vorce, 15 Wend., 193;
and see, Detroit & Milwaukee R. Co.
v. Van Stelnberg, 17 Mlch., 99, 112.
But this rests in the discretion of the
court: Hemmens v. Bentley, 32 Mlch.,
231.

by

on which the

89; but see, 1 Greenleaf’s Ev., 5 467.
19—Brown v. People, 17 Mlch., 436.
20—Com. v. Eastman, 1 Cush., 217;
Detroit & M. Ry. (.‘.o. v. Van Steinberg,
17 Mlch., 9i); Torrent
v. Damm,
66
Mlch., 105; 33 N. W., 49; Kempsey v.
McGinniss,
123; Danieison
21 Mlch.,
v. Dyckman, 26 Mlch., 169; Bulen v.
Granger, 56 Mlch., 207; 22 N. W.,
306; Beebe v. Koshnic, 55 Mlch., 604;
22 N. W., 59.
21—White v. Bailey, 10 Mlch., 155,
160.
As to the order of testimony,
in regard to mental capacity, see, Tat!
v. ilosmer. 14 Mlch., 310;
People v.
Garbutt, 17 Mlch., 9, 7, 19;
Hem
mens v. Bentley, 32 Mlch., 89.
22—Detroit & Milwaukee Ry. Co. v.
Van Steinberg, 17 Mlch., 99; Daniel
son v. Dyckman, 26 Mlch., 169.
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What it is and by whom—in genera1.—Witnesses
§463.
may not be impeached by the party calling them.” This does
not prevent the party calling the witness from showing by
other witnesses the fact to be otherwise than as testiﬁed to by
To impeach a witness is to show that for some
the ﬁrst.“
reason the statements made by him as a witness are not en
titled to credit at the hands of the jury, or are not entitled
to that measure of credit they would naturally have, except
for the impeachment.

through cross-examination of
the witness or through the testimony of other witnesses called
This impeachment may

to the impeaching

come

facts.”-'5

A

witness may be impeached by showing bias, corruption,
mental incapacity, moral ob
inconsistent statements,
or
infamy.”
lriqu/ity,
error,

§464. Impeachment of witnesses, by showing bias, corrup
tion, etc.—B/ias may be shown by showing that the witness is
interested in the litigation or stands in such relation to one
of the parties, either in blood, by aﬂinity, or through business

or social associations as that he would naturally favor such
party in his testimony or be prejudiced against him.”
Corruption may be shown by evidence that the witness has
said he was willing to testify regardless of the truth—by
showing receipt of a bribe—or guilt of subornationﬁs
Ev., 5 442; see,
23——1 Greenleaf
Mich., 479;
22
Gibbs v. Linahnry,
Snell v. Gregory, 37 Mich., 500; Dar
ling v. Thompson. 108 Mich., 215; 65
This rule is not ap
N. W., 754.
compulsory
witnesses a
plicable
to
party is required to call: See, People
62 N. W.,
105 Mich., 92;
v. Case,
1017.
, 24—Snell

37 Mich., 500;
443; Smith v. Smith,
Mich., 234; 84 N. W.,
144; Darling v. Thompson, 108 Mich.,
215; 65 N. W., 754.
_
25—Helwlg v. Lascowski, 82 Mich.,
619; 46 N. W., 1033 (conviction of
crime) ; Wilbur v. Flood, 16 Mich., 40.
v. Gregory,

1 Green. Ev..
S. & Co.. 125

I

26—Michigan
Pipe Co. v. Ins. Co.,
Mich., 498; 56 N. W., 849.
27—(‘rippen v. People, 8 Mich., 117;
Geury v. People, 22 Mich., 220: An
derson v. Mich. Cent. Ry. Co., 107
Mich., 591: 65 N. W., 585; People v.
Turney. 124 Mich., 542; 83 N. W..
273; Michigan C. M. Co. v. Wilcox,
78 Mich., 451; 44 N. W., 281: see,
Marquette I1. 6: 0. Ry. Co. v. Kirk
45- Mich., 51: 7 N. W., 209;
wood.
Jones v. Portland, 88 Mich., 598; 50
N. W., 731; Hitchcock v. Moore, 70
Mich., 112: 37 N. W., 914.
28—Beaubien v. Clcotte, 12 Mich.,
484; 1 Green. Ev., § 450a. ed. 16.
97
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Error may be showgn by evidence
than as testiﬁed by the witness.”

§465

that the fact is otherwise

§465. Impeachment of witnesses, by showing inconsistent
Bta.tements.—Impeachment by inconsistent statements is where
it is shown that at some time prior to giving his testimony the
witness has, either under oath or without oath, and either orally,
or in writing, made statements which are inconsistent with
such as he has made on the stand.3°
Prior conduct incon
sistent with the attitude of the witness on the stand is com
petent for like reasons.
Before the inconsistent statement can be shown, if it was
oral, the witness must have been asked whether, on the par
ticular occasion, identiﬁed to the witness by giving the time,
place and such other known circumstances as will recall the
If it
occasion, he made the statement now repeated to him.“
was in writing it must be produced, if available, and shown
to the witness and he asked if it is his.”
This method of
impeachment is not allowed as to collateral matter, but only
as to matter material to the issue.”
§466. Impeachment of witnesses, by showing mental inca
pacity.—Mental incapacity—A witness may be shown to have
been in such mental condition as not to have been able to
O

Ev., § 461e, ed. 16.
29—1 Green.
This method of impeachment cannot
matter:
be adopted as to collateral
Hitchcock v. Burgett. 38 Mlch., 501;
Hamilton v. People. 46 Mlch., 188; 9
v. People, 47
N. W., 247; Driscoll
Mlch., 413; 11 N. W., 221.
30—lmpeaching testimony spends its
it has no
force in the contradiction.
aﬂirmatively
to
establish any
effect
fact in the case: Howard v. Patrick,
38 .\iich., 804;
Brown v. Dean, 52
Mlch., 267'. 17 N. W., 837; Catlin v.
Michigan C. Ry. Co.. 66 Mlch., 358:
Though the witness
33 N. W., 515.
when interrogated does not deny, di
rectly. the making oi the inconsistent
statement, but says he has no recol
lection of having made it. he may be
impeached by showing that he did
make it: Pringle v. Miller, 111 Mlch.,
663; 70 N. W., 345: Jensen v. Mich.
Cent. Ry. Co., 102 Mlch., 176: 60 N.
W., 57.
It the witness admits the

making of the contradictory statement
it is not competent to call witnesses
to prove it: Llghtfoot v. People, 16
Mlch., 513; Threadgool v. Litogot, 22
Mlch., 270.
The question to the im
peachlng witness must be substantially
identical with that put to the witness
to be impeached: DeArmond v. Nea
smith, 32 Mlch., 231.
31—Smith v. People. 2 Mlch., 415:
Johnston v. Disbrow, 47 Mlch., 50; 10
N. W., 79.
32—Lightfoot
v. People, 16 Mlch.,
513; Ilamiiton v. People. 29 Mlch.,
198; Maxted v. Fowler. 94 Mlch., 106;
53 N. W., 921; The Queen's
Case, 2
Brod. & Bing., 286; see, Zibbeil V.
Grand Rapids, 129 Mlch., 659; 89 N.
W., 563.
33—Driscoll
People, 47 Mlch.,
v.
v.
413: 11 N. W., 221; Hamilton
People. 29 Mlch., 173; Hitchcock V.
Burgett. 38 Mlch., 501.
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have gained the information testiﬁed to by him.
This may
have been by reason of insanity, intoxication or other cause

it,

producing that eifect. Or such incapacity may exist at the
time of the trial and the witness be unable with accuracy, by
reason of
to recall and detail the facts.“
Impeachment of witnesses, by showing moral ob
§467.
liq11ity.—A witness may be impeached by evidence that he is
unworthy of credit because of his bad moral character as re

truth and veracity." The rule does not now permit an
attack upon any other phase of character or upon the character
of the witness for general moral worth.“ Evidence to sustain
this impeachment must be addressed to the general reputation
of the witness for truth and veracity in the community where
he
generally known, at the time of the trial or within
time
a

is

spects

reasonably near to that of the

trial."

it

a

is

§

468. Impeachment of witnesses, by showing conviction of
c1"ime.—Infa-my—Closely akin to the last named
method of
that by showing that the witness has been
impeachment
convicted of crime. At the common law this was
disquali
now, in this state, goes to the credit only."
ﬁcation but
A witness may be asked not only as to his conviction of crime
but concerning any serious charge brought against him.“

529.

4

35—Lennard v. Pope, 27 Mich., 145
(not for honesty); Webber v. Hanke,
Mich., 198.
In the last case the cor
rect examinntion was outlined as be
ing ﬁrst, a question in following form:
"Do you know what the general repu
im
to
he
tation 0! (the u-(Incas
peached) is for truth and veracity in
the neighborhood where he resides?"
is that reputa
and second,
“What
tion?"
The lmpeachlng witness may
be asked whether from such reputation
he would believe
the witness under
oath: Hamilton v. People, 29 Mich.,
of the
173.
The cross-examination
impeaching witness may require ‘him
to give the names oi’ persons speak
ing against the wltness and what they

said:

Annis v. People, 13 Mich., 516.
36—Leonard v. Pope, 27 Mich., 145
Hamilton v, People,
(not for honesty)
29 Mich., 173; Calkins v. Ann Arbor
Ry. Co., 119 Mich., 312; 78 N. W.,
129 (failure
to pay debts).
37—People v. Lyons, 51 Mich., 215:
(throughout
16 N. ¥V., 380
a large
city); liamilton v. People, 29 .\iich.,
173 (at more than one place it witness
has recently changed domicile); Kea
tor v. People, 32 Mich., 484 (no ﬁxed
domicile).
10210; Helwlg v. Las
38—C. L.,
cowskl, 82 Mich., 619; 46 N. W., 1033,
and cases cited in the opinion.
People, 47 Mich.,
39—Driscoll
v.
417; 11 N. W., 221; Wilbur v. Flood.
16 Mich., 40.
But it seems the im
peaching matter must have some direct
tendency to aitect the credit of the
People v. Mills, 94 Mich.,
witness:

460

;

101 Mich., 585;
W., 284; see, Bowdle v. Detroit
S. Ry. Co., 103 Mich., 272; 61 N. W.,
N.

I

34-Mead v. Harris,
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And it is not only necessary to show the conviction, but also
the judgment."
A verdict of guilty on a charge of perjury
did not, at the common law, without judgment, render the
defendant infamous, so as to preclude his being a competent
Witness. Therefore, where the complainant at the hearing of
a. bill in chancery, for the purpose of discrediting the defend
ant, and destroying the effect of his sworn answer, offered evi
dence that defendant had been indicted and convicted by a
jury for perjury, in swearing to the same answer it was held
that such evidence was inadmissible for that purpose, for the
reason that no judgment had been rendered on the verdict,
the judgment having been arrested.“
Evidence of a convic
tion of an infamous crime in any other state or country would
be admissible here for the purpose of discrediting a witness."
§469. Impeachment of witnesses, by showing general bad
of every witness for
general reputation
reputation.-The
truth and veracity is open to examination." In impeaching
the credit of a witness, the inquiry must be conﬁned to his
general reputation for truth, and not be permitted as to par
ticular facts.“ The inquiry must be as to his general reputa
tion, where he is best known, and of those who can state what
is generally said of the person by those among whom he dwells,
or with whom he is chieﬂy conversant.‘-"’
The correct general question to be asked of the impeaching
witness on the subject is: “Do you know what the general
reputation of (the witness sought to be impeached) is for
truth and veracity in the neighborhood where he resides?”
N. W., 488 (want of charity
so. People v. O‘Hare, 124
Mich., 515; 83 N. W., 279; Derwin
v. Parsons, 52 Mich., 425; 18 N. W.,
200 (improperly approaching a judicial
While the
ofﬁcer and buying votes).
witness may be impeached by evidence
of this sort given upon cross-examlna
tion it is not competent
to introduce
by other
witnesses:
such evidence
I)rlscoll v. People, 47 Mich., 416; 11
N. W.. 221.
40-I‘eople v. Whipple, 9 Cow., 707.
41-—Smith v. Brown et al., 2 Mich.,
630;

does

54

not);

161.

42-Com.

Com.

v.

v.

Knapp,

Green,
0

17

Plck.,

Mass., 516;

Hauke, 4 Mich., 204.
Ev., § 461.
\\'here a
witness is sought to be impeached
by
proof of general reputation, it must
be for veracity, and reputation as to
honesty is not admissible:
Leonard
v. Pope,
27 Mich., 145.
45—\\'here
it was sought to im
peach a witness who was well known
all over a large city; held, that it was
erroneous to limit the inquiry as to
her reputation for truth and veracity
to that immediate part of the city
where she resided:
People v. Lyons,
51 Mich., 215; 16 N. W., 380.

496.

461

43—Weher

44-1

v.
Green].

If
is,

“What is that reputation?”
and secondly:
says he does not know What such reputation
end of the inquiry of him.
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Evidence to sustain the witness.-A party cannot
§470.
bring evidence to conﬁrm the character of a witness before
the credit of that witness has been impeached, either upon
cross-examination, or by the testimony of other witnesses.“
seems that Where the character of a witness for truth
But
attacked by general evidence of want of character "for
truth,
competent for the party calling him to give gen
eral evidence of his good character." But mere contradiction
no ground for general evidence
among witnesses at the trial
as to character for truth."
So
competent to sustain a
witness against an attack by evidence of inconsistent state
ments, by allowing him to explain the inconsistencies, or by
calling other witnesses in denial of the making of such incon

is

is

is

it

it

a

is

In general where an attack upon the cred
sistent statements.
made by the calling of witnesses to sup
witness
competent to call witnesses in answer.
port the attack,
competent to corroborate a witness, by proof that
Nor
he has on other occasions made statements similar to those
testiﬁed to by him in his examination in chief.“
And where
evidence not properly admissible has been contradicted
by
corroborative
of
the ﬁrst witness
the opposite side, testimony
equally inadmissible, although offered as rebutting merely
to the contradictory evidence.”
ibility of

Ev

4th

London

49—Deshon v. Merchants Ins. Co.,
Met., 199: Brown v. People, 17
Mich., 429.
But as to such corrobora
tion, where the other party has sought
on cross-examination
to impeach the
witness, see, Com. v. Wilson,
Gray,
337, 340; and see, Robb v. Hackley,
23 Wend., 50; State v. Winkiey,
14
N. IL, 480; and see, Stewart v. Peo
ple, 23'Mich., 63.
witness cannot
support his own positive
testimony
purporting to be given upon his own
knowledge, by testifying
himself
to
other consistent facts which arc im
material in themselves and which like
the fact sought to be corroborated
rests entirely on his own oath:
An
derson v. Russell, 34 Mich.. 109.
Mich.,
v.
Cicotte,
50-McBride

5

8

D

41--Although one who is callcd to
sustain a witness, may say that he
does not know what his reputation for
truth and veracity is, yet ii’ he would
be likely to know if the witness‘ char
acter ln that respect had been the
he
subject oi.’ unfavorable
comment.
whether he had ever
be asked
may
heard of his truth and veracity being
The fact that a person's
questioned.
truthfulness has never been the sub
ject of controversy, is very cogent evi
dcnce to prove him worthy oi’ credit:
Leno: v. Fuller, 39 Mich., 268. See,
i\icl’.sughlln v. Salley, 46 Mich., 219;
N. W., 256.
Plclr., 143,
48—Russell v. Fomn,
1.34; Stark v, People,
Denio, 106.

1

11

4

Starkie‘s
252.

A
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edition,

478.

462

