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CROZIER, C.

J. Two

sented by the record:

J.

questions are pre-

First, which law, the

twentieth section of the Code, or the second section of the "amendatory act," preand, second, when an
scribes the limitation;
action upon a promissory note, secured by a
mortgage on real estate, is barred by the
statute of limitations, has the mortgagee any
remedy upon the mortgage? These are the

facts: On the sixth day of April, 1858, at
Kansas City, in the state of Missouri, the
his
defendant executed to the plaintiffs
promissory note, payable one day after
and on the 12th day of
date. Afterwards,
August of that year, the defendant, to secure the payment of the note, executed, in
this state, a mortgage Upon some lots in Topeka, which mortgage contained a stipulation that if default was made in the payment of the note for two years from the date
of the mortgage, that instrument might be
foreclosed, etc. On August 13, 1863, a suit
was Instituted upon the note and mortgage,
and the facts, as above stated, being admitted, judgment was rendered for the defendant To reverse that judgment this proceeding is instituted.
The note having been made In Missouri,
would, under the act of February 10, 1859,
have been barred in two years from the
passage of that act, if there were nothing
else to be considered. By a stipulation in
the mortgage, the time of payment was deferred two years from August 12, 1858.
The mortgage having been made in this
state, was the arrangement, with reference
to our statute of limitations, a Kansas or
Missouri contract? Although no change was
made upon the face of the note, yet the
clause of the mortgage referred to was effective to change its terms as if written
across Its face. The time of its payment,
with reference to the land, was extended
two years. Its payment, as against the land,
could not be enforced before that time; nor
would the limitation laws begin to run
against it until the expiration of that time.
These changes in the original contract were
effected by the paper which was executed
in this state. The contract evidenced by
the mortgage is essentially different from
that set out in the note, and'must control it.
Therefore, the contract, as It stood, after
the making of the mortgage, was a Kansas
contract, and would not be barred in two
years.

The statutes of limitation of this
wholly unlike the English statute,
fer materially from the limitation
those states which have adhered to

state are
and diflaws of
the com-
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mon law forms of action and modes of
procedure. Those statutes apply, in terms,
to the forms of the action at law and contain
no provisions concerning an equitable proceeding. If a party had concurrent remedies, one at law, the other in equity, courts
of equity applied the limitation prescribed
for the action at law. But in all other cases
they were said to act merely in analogy to
the statutes, and not in obedience to them.
In this state, the case is entirely different.
The distinction between actions at law and
suits in equity is abolished; and the statutes of limitation apply equally to both classThey were made to apply to the
es of cases.
subject matter, and not to the form of the action. In England and the states referred to,
a limitation different from that prescribed
for simple contracts in writing, was prescribed for specialties. Here, "an action upon a specialty, or any agreement, contract
or promise in writing," must be brought
within three years; and it matters not what
the relief demanded may be, whether such
as could formerly be obtained only in a
court of law, or such as might have been
afforded by a court of equity exclusively.
Mortgages here differ essentially from
.mortgages at common law, and in the
states referred to. At common law, a mortgage was a conveyance with a defeasance,
and gave the mortgagee a present right of
possession. Upon It, even before the conditions were broken, he might enter peaceably
or bring ejectment. If the condition was
broken, the conveyance became absolute. If
the money was paid when due, the estate
reverted to the mortgagor; if not so paid,
the estate was gone from him forever. After
a time, the law of mortgage was so modified
that the legal title was not considered as
having passed until the condition was Lioken. At a later day, another still more important innovation was made. While it was
considered that, upon the condition broken,
the mortgagee became invested with the legal title, and was entitled to possession, yet,
in that condition of things, his title was
subject to a defeasance.
The rents and profits operated as cancellation, pro tanto, of
his conveyance; and when they reached a
sum sufficient to reimburse his original investment, with such use as the law allowed,
the legal title reverted to the mortgagor, and
he would be entitled to the possession; and
he had a right to facilitate this operation
by payment of the money, and upon application to a court of equity, his title would
be disencumbered of the cloud the mortgage
cast upon It. This right of the mortgagor
was called "the equity of redemption," and,
considering the then prevalent theory of
mortgages, the phrase was peculiarly appropriate and expressive. The title had passed,
but he had a right to redeem; and It Is
among the highest glories of equitable jurisprudence, that at so early a day the means
of enfqfcing this right were supplied. Some
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*f the states still adhere to the common law

view, more or less modified by the real nature of the transaction; but In most of them,
practically, all that remains of the old theo'ry
Is their nomenclature. In this state, a clean
sweep has been made by statute. The common law attributes of mortgages have been
wholly set aside; the ancient theories have
been demolished; and if we could consign
to oblivion the terms and phrases—without
meaning except in reference to those theories
—with which our reflections are still embarrassed, the legal profession on the bench and
at the bar would more readily understand
and fully realize the new condition of things.
The statute gives the mortgagor the right to
the possession, even after the money is due,
and confines the remedy of the mortgagee to
an ordinary action and sale of the mortgaged
premises; thus negativing any idea of title
in the mortgagee.
It is a mere security, although in the form of a conditional conveyance; creating a lien upon the property, but
vesting no estate whatever, either before or
after condition broken. It gives no right of
and does not limit the mortgapossession,
gor's right to control it—except that the security shall not be impaired. He may sell
It, and the title would pass by his convey-

ance—subject, of course,
mortgagee.

to the Hen of the-

If we are right in these views as to our
statute of limitations, and the operation of a
mortgage under our law, the English cases
and cases in New York and Ohio, cited by
counsel for plaintiffs, have no application to
the case at bar. The statutes of limitationunder which they were made, make distinctions between notes and mortgages which
do not exist here; and the operations of
notes and mortgages there and here are totally different. The decisions are not authorities in this case, for the reason that they
are not applicable, and cannot be made sc.
If our limitation law omitted mortgages, and
our law of conveyances gave the right of possession to the mortgagee,
some of them
would be in point; but as neither of these
conditions exist here, they throw no light
upon the questions under consideration
lu
the case at bar.
Our conclusions are, that the twentieth
section of the Code prescribes the limitation
to an action on the note or mortgage, and as
the three years expired on the 12th day of
August, 1863, a suit commenced on the 13tk
was too late. Judgment affirmed.
All the justices concurring.
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BARRETT

et al. v.

a4 N. E.

HINCKLEY.

863, 124 lU. 32.)

Supreme Court of Illinois.

Jan.

19, 1888.

from superior court, Cook county;
J. B. Gary, Judge.
Watson S. Hinckley, plaintiff, sued George
D. Barrett, Adalina S. Barrett, and William H. Whitehead, impleaded with others,
Judgment
in ejectment
for
defendants,
plaintiff, and the above-mentioned defendants appealed.
for appellants.
Whitehead & Packard,
Wilson & Moore, for appellee.
Appeal

MULKEY, J. Watson S. Hinckley, claiming to be the owner in fee of the land in controversy, on the twenty-sixth day of February, 1885, brought an action of ejectment in
the superior court of Cook county against the
George D. Barrett, Adalina S.
appellants,
Barrett, William H. Whitehead, and others,
There
to recover the possession thereof.
was a trial of the cause before the court
without a jury, resulting in a finding and
Judgment for the plaintiff, and the defendThe evidence tends to show
ants appealed.
the following state of facts: In 1870, Thomas Kearns was in possession of the land,
claiming to own it in fee-simple. On August 3d of that year he sold and conveyed it
to William H. W. Cushman for the sum of
$80,000.
Cushman gave his four notes to
Kearns for the balance of the purchase money,— one for $12,500, maturing in 30 days;
three for $16,875 each, maturing, respectively, in two, three, and four years after date, —
and aU secured by a mortgage on the premises.
The notes seem to have all been paid
but the last one.
In 1878, Kearns died, and
his widow, Alice Kearns, administered on
his estate.
Previous to his death, however,
he had hypothecated
the mortgage and last
note to secure a loan from Greenebaum.
Subsequently,
and before the commencement
of the present suit, Greenebaum, in his own
right, and Mrs. Kearns, as administratrix
of her husband, for value, sold and assigned
by a separate
instrument in writing the
mortgage and note to the appellee, Watson
S. Hinckley.
This is in substance the case
The defendants showed
made by plaintiff.
no title in themselves or any one elsa The
conclusion to be reached, therefore, depends
upon whether the case made by the plaintiff
warranted the court below in rendering the
judgment it did.
It is claimed by appellants, in the first
place, that much of the evidence relied on
by appellee to sustain the Judgment below
was improperly admitted by the court, and
various errors have been assigned upon the
record questioning the correctness of the
They,
rulings of the court in this respect
however,
go further, and insist that, even
conceding the facts to be as claimed by appellee himself, -they are not sufficient in law
As the judgment beto sustain the action.
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low will have to be reversed on the ground
last suggested, it will not be necessary to
consider the other errors assigned. We propose to state as briefly as may be some of
the reasons which have led us to the conclusion reached.
In doing so, it is perhaps
proper to call attention at the outset to some
considerations that should be steadily kept
in mind as we proceed, and to which we attach not a little importance.
It is first to be specially noted that this is
a suit at law, as contradistinguished from a
suit in equity.
It is brought to enforce a
naked legal right, as distinguished from an
equitable right.
The plaintiff seeks to recover certain lands, the title whereof he
claims in fee-simple.
To do this he is bound
to show in himself a fee-simple title at law,
as contradistinguished from an equitable fee.
Fischer v. Bslaman, 68 111. 78; Wales v.
Bogue, 31 111. 464; Fleming v. Carter, 70
111. 286; Dawson v. Hayden, 67 111. 52.
Has
he done this?
He attempts to derive title
remotely through the mortgage from Cushman to Kearns, but upon what legal theory
is not very readily perceived. His immediate source of title, however, seems to be
Mrs. Kearns, as administratrix of her husband, and Greenebaum, as pledgee of the
note and mortgage. The Instrument through
which he claims is lost or destroyed, and aZX
we know concerning its character is what
the plaintiff himself says about it. As to its
contents, he does not pretend to state a
single sentence or word In it, but characterizes it as an assignment, and gives the conclusions which he draws from it in general
terms only. After stating his purchase of
the note and mortgage in January, 1880, he
says: "The assignment was from Mrs.
Kearns,
of Thomas
the administratrix
the
Kearns' estate, and Ellas Greenebaum,
banker. At the time of the purchase, a separate writing was given to me,— a full assignment. • * * It was a very explicit &a^
signment, or full assignment, of the note
and mortgage, and the land, the property,
and all the right and title to the land." It
will be observed, the instrument is throughout characterized as an assignment only,
which does not, like the term "deed" or
specialty, signify an instrument under seal.
A mere written assignment, founded upon a
valuable consideration, is just as available
for the purpose of passing to the assignee the
equitable title to land as an instrument under seal.
Such being the case, we would
clearly not be warranted in inferring that
the assignment was under seal, from the
simple fact that the witness gives It as his
opinion that the instrument was "a full assignment" of the land, which Is nothing
more than the witness' opinion upon a question of law. There not being sufficient evidence in the record to show that the assignment was under seal, it follows that, even
conceding the legal title to the property to
have been in Mrs. Kearns and Greenebaum,
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or either of them, it could not have passed to
the appellee by that instrument, and, if not
by it, not at all, because that Is the only
muniment of title relied on for that purpose.
This conclusion is of course based upon the
fundamental principle that an instrument
inter partes, in order to pass the legal title to
But this
real property, must be under seal.
is not all. Even conceding the sufficiency of
the assignment to pass the legal title, the
record, in our opinion, fails to show that the
assignors, or either of them, had such title;
hence there was nothing for the assignment
to operate upon, so far as the legal estate in
Having no such title,
the land is concerned.
they could not convey it. "Nemo plus juris
ad alienum transferre potest, quam ipse hav^ bet." That the legal estate in this property
or Mrs.
was not either in Greenebaum
Kearns at the time of the assignment to
plaintifC is demonstrable by the plainest principle of law. Let us see. Thomas Kearns
was the owner of this property in fee. He
conveyed it in fee to Gushman. The latter,
as a part of the same transaction, reconveyed it by way of mortgage to Kearns.
By reason of this last conveyance, Kearns
of the property, and
mortgagee
became
Gushman mortgagor. According to the English doctrine, and that of some of the states
of the Union, including our own, Kearns, at
least as between the parties, took the legal
Accord^_, estate, and Gushman the equitable.
ing to other authorities, Kearns, by virtue of
Cushman's mortgage to him, took merely a
lien upon the property to secure the mortgage^
Indebtedness,
and the legal title remained
in Gushman.
For the purposes of the present inquiry, it is not important to consider
just now. If at all, which is the better or
true theory. It is manifest, and must be
conceded, that the legal estate in the land,
was
after the execution of the mortgage,
either in the mortgagee or mortgagor, or in
Such being the case, it is
both combined.
equally clear appellee, to succeed, must have
deduced title through one or both of these
parties. This could only have been done by
showing that the legal title had, by means
of some of the legally recognized modes of
conveying real property, passed from one or
both of them to himself. This he did not
do, or attempt to do; indeed, he does not
claim through them, nor either of them. Not
only so; neither Mrs. Kearns nor Greenebaum, through whom appellee does claim,
derives title through any deed or conveyance executed by either the mortgagor or
mortgagee;
nor does either of them claim
as heir or devisee of the mortgagor or mortgagee.

As the assignment of the

note and mortdid not, as we hold, transfer or otherwise affect the legal title to the
land, it may be asked, what effect, then, did
it have? This^'question, like most others
pertaining to the law of mortgages, admits
of two answers, depending upon whether the
gage to appellee

rules and principles which prevail In courts
of equity or of law are to be applied. If the
latter, we would say none; because, as to
the note, that could not be assigned by a
separate instrument, as was done in this
case, so as to pass the legal title.
Ryan v.
May, 14 111. 49; Portier v. Darst, 31 HI. 213;
Chickering v. Raymond, 15 HI. 362. As to
the mortgage,
it is well settled that could
not be assigned like negotiable paper, so as
to pass the legal title in the instrument, or
clothe the assignee with the immunity of an
innocent holder, except under certain circumstances which do not apply here.
Railway
Co. V. Loewenthal, 93 lU. 433; Hamilton v.
Lubukee, 51 111. 415; Olds v. Oummlngs, 31
111. 188; Mclntire v. Yates, 104 111. 491; Fortier V. Darst, 31 HI. 212.
But that the mortgagee, or any one succeeding to his title,
might, by deed in the form of an assignment, pass to the assignee the legal as well
as the equitable interest of the mortgagee,
we have no doubt, though there is some conflict on this subject. 2 Washb. Real Prop.
115, and authorities there cited.
Yet the assignors, in the case in hand, not having the
legal title, as we have just seen, could not,
by any form of instrument, transmit it to
If, however, the rules and princianother.
ples which obtain in courts of equity are to
be applied, we would say that, by virtue of
assignment, the appellee became the
the
equitable owner of the note and mortgage,
and that it gave him such an interest or
equity respecting the land as entitled him to
have it sold in satisfaction of the debt.
There Is perhaps no species of ownership
known to the law which is more complex, or
which has given rise to more diversity of
opinion, and even conflict in decisions, than
that which has sprung from the mortgage of
real property. By the common law, if the
mortgagor paid the money at the time specifled in the mortgage, the estate of the mortgagee, by reason of the performance of the condition therein, at once determined, and was
forever gone, and the mortgagor, by mere operation of law, was remitted to his former estate. On the other hand, if the mortgagor
failed to pay on the day named, the title of
and the
absolute,
became
the mortgagee
mortgagor ceased to have any Interest whatBy the exever in the mortgaged premises.
ecution of the mortgage, the entire legal estate passed to the mortgagee, and, unless it
was expressly provided that the mortgagor
should retain possession tiU default in payment, the mortgagee might maintain ejectment as well before as after default This is
the view taken by the common-law courts of
England, and which has obtained, with certain limitations, in most of the states of the
Union, including our own, in which the common-law system prevails. In Carroll v. Ballance, 26 111. 9, which was ejectment by the
mortgagee against the assignee of the mortgagor, to recover the mortgaged premises, this
court thus states the English rule on the
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"In England, and In many of the
subject:
American states, it is understood that the ordinary mortgage deed conveys the fee in the
land to the mortgagee, and under it he may
oust the mortgagor immediately on the execuwithout
tion and delivery of the mortgage,
waiting for the period fixed for the performMortg.
ance of the condition, [citing Coote
339; Blaney v. Bearce, 2 Greenl. 132; Brown
V. Cram, 1 N. H. 169; Hobart v. Sanborn, 13
v. Ames, 8 Mete.
N. H. 226; Paper-Mills
(Mass.) 1]. And this right is fully recognized
by courts of equity, although liable to be defeated at any moment in those courts by the
payment of the debt." Again, in Nelson v.
30 111. 481, which was a bill by
Pinegar,
mortgagee to restrain waste, it is said: "The
as mortgagee of the laud, was
complainant,
the owner in fee, as against the mortgagor
and all claiming under him. He had the jus
in re, as well as ad rem, and being so is entitled to all the rights and remedies which the
law gives to such an owner." So, in Oldham
V. Pflegar, 84 111. 102, which was ejectment
by the heirs of the mortgagor against the
grantee of the mortgagor, this court, in holding the action could not be maintained, said:
"Under the rulings of this court, the mortgagee is held, as in England, in law the owner
of the fee, having the jus in re, as well as
the jus ad rem." In Finlon v. Clark, 118 111.
32, 7 N. E. 475, the same doctrine is announced, and the cases above cited are referred to with approval. Taylor v. Adams,
115 111. 570, 4 N. E. 837. Courts of equity,
however, from a very early i)eriod, took a
widely different view of the matter. Th^y
looked upon the forfeiture of the estate at
law, because of non-payment on the very day
fixed by the mortgage, as in the nature of a
penalty, and, as in other cases of penalties,
gave relief accordingly.
This was done by
allowing the mortgagor to redeem the land
on equitable terms at any time before the
right to do so was barred by foreclosure.
The right to thus redeem after the estate had
become absolute at law in the mortgagee was
called the "equity of redemption," and has
continued to be so called to the present time.
These courts, looking at the substance of the
transaction, rather than its form, and with a
view of giving effect to the real intentions of
the parties, held that the mortgage was a
mere security for the payment of the debt;
that the mortgagor was the real beneficial
owner of the land, subject to the incumbrance
of the mortgage; that the Interest of the mortgagee was simply a lien and incumbrance upon the land, rather than an estate in It. In
short, the positions of mortgagor and mortgagee were substantially reversed in the view
taken by courts of equi^.
These two systems grew up side by side,
and were maintained for centuries without
conflict or even friction between the law and
equity tribunals by which they were respecThe equity courts did
tively administered.
not attempt to control the law courts, or even
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question the legal doctrines which they announced.
On the contrary, their force and
validity were often recognized in the relief
granted. Thus, equity courts, in allowing a
redemption after a forfeiture of the legal estate, uniformly required the mortgagee to reconvey to the mortgagor, which was of course
necessary to make his title available in a
court of law. In maintaining these two systems and theories in England, there was none
of that confusion and conflict which we encounter in the decisions of the courts of this
country; resulting, chiefly, from a failure to
keep in mind the distinction between courts
of law and of equity, and the rules and principles applicable to them respectively. The
courts there, by observing these things, kept
the two systems intact, and in this condition
they were transplanted to this country, and
became a part of our own system of law.
But other causes have contributed to destroy
that certainty and uniformity which formerly
prevailed with us.
Chiefly among these
causes may be mentioned the statutory changes in the law in many of the states, and the
failure of the courts aud authors to note those
changes in their expositions of the law of
such states. Perhaps another fruitful source
of confusion on this subject is the fact that
in many of the states the common-law forms
of action have been abolished by statute, and
Instead of them a single statutory form of action has been adopted, in which legal and
equitable rights are administered at the same
time, and by the same tribimal.
Yet the distinction between legal and equitable rights is
still preserved, so that, although the action in
theory is one at law, it is nevertheless subject
to be defeated by a purely equitable defense.
Under the influence of these statutory enactments and radical changes in legal procedure,
by which legal and equitable rights are given
effect and enforced in the same suit, the
equitable theory of a mortgage has in many
of these states entirely superseded the legal
one. Thus, in New York it is said, in the case
of Trustees, etc., v. Wheeler, 61 N. Y. 88,
"that a mortgage is a mere chose in action.
It gives no legal estate in the land, but is
simply a lien thereon; the mortgagor remaining both the legal and equitable owner of the
fee." Following this doctrine to its logical
results, it is held by the courts of that state
that ejectment under the Code will not lie at
the suit of the mortgagee against the owner
of the equity of redemption. Murray v. Walker, 31 N. Y. 399. In strict conformity with
the theory that the mortgagee has no estate
in the land, but a mere lien as security for his
debt, the courts of New York, and others taking the same view, hold that a conveyance
by the mortgagee before foreclosure, without
an assignment of the debt, is in law a nullity.
Jackson t. Curtis, 19 Johns. 325; Wilson v.
Troup, 2 Cow. 231; Jackson v. Willard, 4
Johns. 41. And this court seems to have recognized the same rule as obtaining In this
state, in Delano v. Bennett, 80 IlL 633.
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against the equitable owner, or any one hav-^
ing an equitable interest therein, with presThis case, with
ent right of possession.
slight change of the circumstances, would afford an excellent Illustration of the principla
Suppose the present plaintiff had obtained
possession under his equitable title to the note
and mortgage, and the heirs of Keams, who
hold the legal title, had brought ejectment
from what we against him, the action clearly could not have
a

a

•

4,

it

a

It

a

be concluded,

it

4

2

(If
it

maintained.
It must not

have said, that the dual system respecting
mortgages, as above explained, exists in this
state precisely as It did In England prior to
Its adoption In this country, for such
not
the case.
It
conceded fact that the equimortgage has, in process of
table theory of
time, made la this state, as in others, material
upon the legal theory w^ich
encroachments
is now fully recognized Jn courts of law.
Thus, it is now the settled law that the mortgagor or his assignee is the legal owner of
the mortgaged estate, as against all persons
except the mortgagee or his assigns, ^all y.~/
Lance, 25 111. 250, 277; Emory v. Keighan,
As a result of this doctrine,
88 111. 482.
follows that, in ejectment by the mortgagor
against
third party, the defendant cannot
defeat the action by showing an outstandhig
Hall v. Lance, supra.
title in the mortgagee.
So, too, courts of law now regard the title of
mortgagee in fee In the nature of
base
or determinable fee. The term of its existence is measured by that of the mortgage
debt.
When the latter Is paid off, or becomes
barred by the statute of limitations, the mort-y
gagee's title is extinguished by operation of
law. Pollock V. Maison, 41 111. 516; Harris
V. Mills, 28 III. 44; Gibson v. Rees, 50 111.
383.
Hence the rule is as well established
the
at law, as it is in equity, that the debt
principal thing, and the mortgage an incident.^
Is indispensable in all cases
So, also, while
to a recovery in ejectment that the plaintifC
show In himself the legal title to the property
as set forth in the declaration, except where
the defendant is estopped from denying
yet it does not follow that because one has
such title he may under all circumstances
maintain the action; and this is particularly
so in respect to a mortgage title. Such title
exists for the benefit of the holder of the mortcan only be engage indebtedness,
and
forced by an action in furtherance of his interests; that is, as a means of coercing payment.
the mortgagee, therefore, should,
for
valuable consideration, assign the mortgage Indebtedness to a third party, and the
latter, after default in payment, should take
possession of the mortgaged premises, ejectment would not lie against him at the suit
of the mortgagee, although the legal title
would
would be in the latter, for the reason
not be in the interest of the owner of the
In short,
well-settled "^
indebtedness.
Is
principle that one having a mere naked legal
title to land in which he has no beneficial interest, and in respect to which he has no
duty to perform, cannot maintain ejectment
a

The New York cases just cited, and all oththe same view, are clearly inconsistent with the whole current of our decisions
on the subject, as is abundantly shown by
the authorities already cited.
The doctrine
would seem to be fundamental that if one sui
juris, having the legal title to land, intentionally delivers to another a deed therefor, containing apt words of conveyance, the title at
law, at least, will pass to the grantee; but
for what purposes or uses the grantee wiU
hold It, or to what extent he will be able to
enforce It, will depend upon circumstances.
the mortgagee conveys the land without
assigning the debt to the grantee, the latter
would hold the legal title as trustee for the
holder of the mortgage debt.
Sanger v. Ban\croft, 12 Gray, 367; Barnard v. Eaton,
Gush. 304; Jackson v. Willard,
Johns. 40.
It is true, the Interest which passes is of no
appreciable
Thus, In
value to the grantee.
the case last cited, Chancellor Kent, in speaking of it, says: "The mortgage interest, as
distinct from the debt, is not a fit subject of
assignment.
It has no determinate value. If
should be assigned, the assignee must hold
the interest at the will and disposal of the
creditor who holds the bond." In Wait's Actions and Defenses (volume
p. 565) the rule
Is thus stated: "By the common law, a mortgagee In fee of land is considered as absolutely entitled to the estate, which he may devise
or transmit by descent to his heirs."
In conformity with this view, Pomeroy, in his work
on Equity Jurisprudence, (volume
p. 150,)
in treating of this subject, says: "In law, the
mortgagee
may convey the land itself by
deed, or devise
by will, and on his death Intestate
In equity,
WiU descend to his heirs.
his interest is a mere thing In action, assignable as such, and a deed by him would operate
merely as an assignment of the mortgage;
and in administering the estate of a deceased
mortgagee
court of equity treats the mortgage as personal assets, to be dealt with by
the executor or administrator."
We have already seen that under the decisions of this
court, and by the general cmrrent of authority,
mortgage Is not assignable at law by
mere indorsement,
as in the case of commerBut, on the other hand, the estate
cial paper.
and interest of the mortgagee may be conveyed to the holder of the Indebtedness,
or
even of a third party, by deed with apt words
of conveyance; and the fact that
is m form
an assignment will make no difference.
Washb. ReaJ Prop. 115, 116.
Such an assignee, if owner of the mortgage
Indebtedness, might, no doubt,, maintain ejectment In
his own name for Ms own use.
Or the action
might be brought In his name for the use of a
third party owning the Indebtedness.
Kilgour V. Gockley, 83 HI. 109.
So, in this case,
if the action had been brought In the name of
Keams' heirs for the use of Hinckley, no reason is perceived why the action might not be
ers taking

a
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been maintained, for the reasons we liave just and the court reached the same conclusion
See, also, Speer y. Hadduck, 31 IlL
But it does not follow, because such we have.
stated.
an action would not lie against him,^ that he 439.
could, upon a mere equitable title, malntahi - For the reasons stated, the judgment of the
Cottrell v. Adams, court below is reversed, and the cause rethe action against others.
manded for further proceedings not Inconsist2 Biss. 351-353, Fed. Gas. No. 3,272; 9 Myers,
The question in that case ent with this opinion.
Fed. Dec. 240.
Judgment reversed.
was almost identical' with the question in this,
"H.* B.BQ.(2d Ed.)— 36

^'
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LADUB

V.

DETROIT
(13

& M. R. CO.

Mich. 380.)

Supreme Court of Michigan.

July

Term, 1865.

Appeal In chancery from Wayne circuit.
The facts, so far as they are necessary to
an understanding of the legal questions Involved in the case, will be found stated in
the opinion.
G. V. N. Lothrop, for complainant. H. H.
Emihons and A. Pond, for defendants.

CHRISTIANCfT, J. The mortgage, which
the bill in this case seeks to foreclose, was
executed by John Ladue to the complainant
and Francis E. Eldred, composing the firm
of Ladue & Eldred, on the 4th day of Aur
gust, 1852, to secure and indemnify the firm
against any indorsements which might be
made, or liabilities to be Incurred, by them
as sureties for John Ladue, as well as for
any moneys they might advance for him, according to the condition of a bond to which
the mortgage was collateral, and which was
of like effect There was nothing in the papers or in the arrangement between the parties which bound Ladue & Eldred to make
or to Indorse any paper for
an.y advances
John Ladue, or to incur any liability for him,
nor was the latter bound to accept any such
accommodation.
.The effect of the arrangement was that such advances and liabilities.
If made or incurred, would be purely optional
This morton the part of the mortgagees.
gage was duly recorded on the day of its
date.
On the 9th day of May, 1853, John
Ladue, the mortgagor, sold and conveyed the
premises
to Charles Howard
mortgaged
(through whom the railroad company derive
their title), by warranty deed, which was
duly recorded on the 9th day of July, 1853.
John Ladue, however, remained in possession, using the premises as before, until his
death, December 4, 1854.
No claim is made for any advances made
by Ladue & Eldred to John Ladue, but the
whole claim under the mortgage is based
upon indorsements made for him by the
mortgagees,
which have been paid by Andrew Ladue, one of the complainants, and
all these indorsements,
as shown by the
proofs, were made some time after the sale
to Howard and the recorduig of his deed.
Whatever indorsements were made prior to
that time seem to have been taken up by
John Ladue; and it does not satisfactorily
appear by the evidence that any of these indorsements,
made since the recording of
Howard's deed, were made in renewal of
paper indorsed
by them previous to that
time. No indorsements made prior to the recording of Howard's deed are in any way involved, and the case may therefore be considered in all respects in the same light as
if no such previous indorsements had ever
been made, especially as it does not appear
that at the time of the sale to Howard, or
the recording of his deed, there was any ex-

isting unsatisfled indorsement, or any subsisting liability, inchoate or otherwise, hicurred 1^ the mortgagees for the mortgagor.
The mortgagees, ^t the time of the indorse^
ments in question, had no notice of the deed
to Howard, unless the record of that deed is
to be considered such notice, the deed having been some months previously recorded.
The validity of the mortgage, as between the
parties, for any amount of advances which
might be made, or liabilities incurred under
it, after they should have been thus made or
incurred, is not questioned by the defendants; nor is it denied that the record of it
would be sufficient notice to subsequent purchasers and incumbrancers, of the amount
which the mortgagees might actually have
advanced or indorsed for the mortgagor; or,
in other words, the amount for which it had
become an actual and subsisting security, at
the time when the question of notice of the
mortgage
became material, which, for the
purposes of this case, is admitted to cover
the period from the purchase by Howard
down to the time of the recording of his
deed, the record of which is claimed to be
notice to the n;iortgagees as regards any advances made to, or liabilities incurred by,
them for the mortgagor after the recording
of the deed. Nor is it denied, that if the
mortgagees,
by the contracts or arrangements between them and the mortgagor (to
secure which, on the part of the latter, was
the object of the mortgage), had been bound
to make advances or to indorse for the mortgagor, the record of the mortgage would
have been full notice to Howard, and the
mortgage would have been good against him,
though the advances were not in fact made
or the paper indorsed until after the deed to
him and actual notice of that deed to the
mortgagees.
The defendants also admit that
the result would be the same under this
mortgage, as to any advances made or paper
indorsed by the mortgagees for the mortgagor, before they had actual or constructive
notice of the sale and deed to Howard. But
they insist that, as there was not at the time
of Howard's purchase or the recording of his
deed any Cebt of the mortgagor, or any liability incurred for him by the mortgagees,
absolute or inchoate, nor any obligation on
their part to incur such liability, the mortgage was not then an incumbrance
in fact
or in legal effect; that it could only become
such from the time when the advances or indorsements
were actually made; and It being optional with the mortgagees whether
they would make any such advances or Inbeing
dorsements,
and
the indorsements
made subsequent to the recording of Howard's deed, the mortgage is, in legal effect,
subsequent to the deed, and the record of
the deed was notice to the mortgagees of

Howard's rights.
The first question, therefore, for our determination Is, what was the legal effect of
the mortgage
(if any) upon the land, at

•)
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the time of the recording of the mortgagor's
deed to Howard?
That a mortgage in this state, both at law
and in equity, even when given to secure
a debt actually subsisting at its date, conveys no title of the land to the mortgagee

(especially since the statute of 1843, taking
that the
away ejectment by the mortgagee);
title remains in the mortgagor until foreclosure and sale, and that the mortgage is
but a security, in the nature of a specific
lien, for the debt, has been already settled
Dougherty
of this court
by the decisions
V. Randall, 3 Mich. 581; Oaruthers v. Humphrey, 12 Mich. 270; and Ciippen v. Morri^his Is in
son, to be reported in 13 Mich,

accordance with the well-settled law of the
state of New York, from which our system
of law in regard to mortgages has been, in
derived. Jackson v. Wila great measure,
lard, 4 Johns. 41; CoUins v. Torrey, 7 Johns.
277; Runyan v. Messerean, 11 Johns. 534;
Gardner v. Heartt, 3 Denio, 232; Eld wards v.
Co., 21 Wend. 4G7;
Waring v.
Insurance
Smyth, 2 Barb. Oh. 119; Bryan v. Butts, 27
Barb. 504; Bank v. Tallman, 31 Barb. 201;
Cortrlght v. Cady, 21 N. Y. 342.
This view of a mortgage is also sustained
by several of the English decisions, and substantially this is the more generally received
American doctrine, as will sufficiently appear
by reference to the decisions, most of which
have been carefully collected in the elaborate
brief of the defendant's counsel, but which
are too numerous
to be cited here.
There
are exceptions and peculiarities in particular
states, in some of which, as in some of the
New England states and Kentucky, the old
idea of an estate upon a condition continues
like a
to rankle in the law of mortgages,
foreign substance in the living organism,
but is rapidly being eliminated and thrown
off by the healthy action of the courts imder
a more vigorous application of plain common
sense.

But few of the incidents of this an-

tiquated doctrine are now recognized in most
of the states of this Union;
the title, for
nearly all practical purposes, being now recognized, both at law and in equity, as con-

tinuing in the mortgagor, and the mortgage
as a mere lien for the security of the debt
But wherever any vestige of this now nearly exploded Idea continues to prevail, iii connection with the more liberal doctrines of
modern times which the courts have been
compelled; from time to time, to adopt, it
seems . only to confuse and deform the law
of mortgages by various anomalies and inconsistencies, making it a chaos of arbitrafy
and discordant rules, resting upon no broad
or just principle; while, by recognizing the
mortgage as a mere lien for the security of
the debt, at law as well as in equity, and
thus giving it effect according to the real
understanding and intention of the parties,
at once a
the law of mortgages becomes
easily
system' of homogeneous principles,
understood
and applied, and just in their
operation.
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A mortgage, then, being a mere security
for the debt or liability secured by it, it
necessarily results:
(1) That the debt or liability secured is
the principal, and the mortgage but an incident or accessory. See cases above cited;
also, Richards v. Synes, Barnad. Oh. 90;
Roath V. Smith, 5 Conn. 133; Lucas v. Harris, 20 111. 165; Vansant v. AUman, 23 111.
31; Ord v. McKee, 5 Gal. 615; Ellison v.
Daniels, 11 N. H. 274; Hughes v. Edwards,
9 Wheat 489; Green v. Hart 1 Johns. 580;
McGan v. Marshall, 7 Humph. 121; 4 Kent
Comm. 193; McMillan v. Richards, 9 Oal.
365.
(2) That anything which transfers the debt
(though by parol or mere delivery), transfers the mortgage with it See cases above
cited, especially Vansant v. Allman, 23 111.
31; Ord v. McKee, 5 Cal. 615; Ellison v.
Daniels, 11 N. H. 274. See, also, Martin v.
Mowlin, 2 Burr. 978; Clark v. Beach, 6 Conn.
164;
Southern v. Mendane, 5 N. H. 420;
Wilson V. Kimball, 27 N. H. 300, 36 N. H.
39; Growl v. Vance, 4 Iowa, 434; 1 Blackf.
137; 5 Cow. 202; 9 Wend. 410; 1 Johns. 580.
(3) That an assignment of the mortgage
without the debt is a mere nullity.
Ellison
V. Daniels, 11 N. H. 274; Jackson v. Bronson, 19 Johns. 325;
Wilson v. Throop, 2
Cow. 195; Weeks v. Eaton, 15 N. H. 145;
Peters v. Jam'estown Bridge Co., 5 Cal. 324;
Webb V. Flanders, 32 Me. 175; 4 Kent
Gomm., ubi supra; Thayer v. Campbell, 9
Mo. 277.
release,
or anything
(4) That payment
which extinguishes the debt, ipso facto extinguishes the mortgage.
Lane v. Shears,
1 Wend. 433; Sherman v. Sherman, 3 Ind.
337; Ryan v. Dunlap, 17 111. 40; Armitage
Paxon v.
V. Wicklifee, 12 B. Mon. 496;
Paul, 3 Har. & McH. 399; Perkins v. Dibble, 10 Ohio, 433; Buckenridge v. Ormsby,
1 Marsh. 257; Cameron v. Irwin, 5 Hill, 272.
It will be seen from these authorities that
some, if not all, of these incidents or characteristics of a mortgage are recognized by
some of the courts which still hold the
mortgage to be a conveyance of the estate,—
an idea, however, with which they are utterly inconsistent, as such incidents can
only logically flow from the doctrine that
the estate still remains in the mortgagor,
and that the mortgage is but a lien for security of a debt.
These propositions being established, the
necessary result is that the mortgage in- 1
strument, without any debt, liability, or obli- \
gation secured by it can have no present
legal effect as a mortgage or an incumbrance
upon the land. It is but a shadow without
a substance,— an incident without a principal,— and it can make no difference In the
result whether there has once been a debt
or liability which has been satisfied,
or
whether the debt or liability to be secused
has not yet been created, and it requires,
as in this case, some future agreement of
the parties to give it existence.
At most.
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the difference Is only between the nonentity
which follows annihilation and that which
precedes

^^
1

existence.

The instrument can only take effect as a
from the time
mortgage
or incumibrance
<when some debt or liability shall be created, or some binding contract is made,
which is to be secured by it. Until this
takes place, neither the land nor the parties,
nor third persons, are bound by it. It constitutes, of itself, no binding contract. Either party may disregard or repudiate it at
his pleasure.
It is but a part of an arrangement, merely contemplated as probable,
and which can only be rendered effectual by
the future consent and further acts of the
parties. It is but a kind of conditional
proposition, neither binding nor intended to
bind either of the parties, till subsequently
assented to or adopted by both.
Though the question does not properly
arise here, we take it for granted, for the
purposes of this case, that the mortgage instrument may, if properly executed, go upon
the record, and become effectual between the
parties when the debt or liability contemplated shall have been created, imless the
mortgagor has, in the m:eantime,— as he had
a clear right to do,— parted with the title
and deprived himself of the power of creating an incumbrance upon it. But the mere
recording of the instrument would not make
it a mortgage or incumbrance in legal effect, if it were not so before, nor give it a
greater effect as to third persons than it had
between the parties. The record of such an
instrument might be an intimation that advances and indorsements were contemplated
as probable, and that they might, therefore,
have been already made; and for this reason
might, to this extent, properly put a purchaser or incumbrancer upon Inquiry. But
unless It is to have a greater effect than
the record of other mortgages, it could be
notice only of such facts as might have
been ascertained by inspection of the instrument and papers referred to, and by
inquiry;
in other words, by a knowledge
of the rights of the parties In respect to
the land at the time notice became material, which, for the purposes of this case,
as already explained, we shall assume to be
from the time of Howard's purchase down to
the time when he recorded his deed. The result must, therefore, be the same here as
if there had been no record. Had Howard
made the most diligent inquiry in connection
with the Inspection of the papers, what facts
could he have ascertained? Nothing material to the rights of the parties or to his
own rights beyond the facts already stated,
—nothing which, in any manner, interfered
with the mortgagor's absolute right of sale.
He would have learned, in facti that the
instrument recorded as a mortgage was not,
In legal effect, a mortgage, nor upon any
principle of justice or equity an incumbrance
upon the land; that either party had a per-

fect right to refuse to give that future assent, or to enter into that future contract
or arrangement, by which alone It could
acquire vitality or force.
He had, therefore, a just right to conclude that the record
of his deed would be fair notice to the persons mentioned

as mortgagees,

as the instru-

ment could only become a mortgage subsequent to that time, and then only by reason
of some future debt or liability which It
required the further assent and agreement
of the parties to create.
He had a right to
conclude that, upon every sound principle,
Ladue & Eldred would, as prudent men, be
as likely, and ought to be as much bound,
to look to the record before making any such
advances,
or indorsing paper for the mortgagor, as if a new mortgage for the purpose were to be taken at the time, since they
had the same option to make the advances
or not, as any new mortgagee would have
had, and ought, therefore, to be governed
by the same prudential considerations.
And
they must be presumed to have known that
John Ladue, until such advances or indorsements were made by them, had full power
to sell the land free from any incumbrance
of the mortgage instrument, which had not
as yet become a mortgage.
But it Is urged, on the part of the complainant, that it was the duty of Howard, on
making the purchase, to give actual notice
of the fact to the mortgagees, so that they
might not afterwards be led to Incur further liabilities on the faith of the mortgage.
In England, where there is no general registry law by which the record of deeds and
mortgages
is made notice to all the world,
and the state of the title cannot therefore
be always ascertained In this way as with
us, and where parties, therefore, can only
rely upon actual notice, there may be good
reason for requiring actual notice In such
a case.
But upon no principle which I have
been able to comprehend,
do I think such
actual notice should be required in a case
Nor have I been able to
like the present.
see any just or substantial reason why the
record of Howard's deed (which was long
before this mortgage instrument took effect
as an incumbrance, and therefore prior in
fact and law) should not be deemed notice
to the mortgagees in the same manner, and
to the same extent, as if their mortgage had
not been executed or recorded until the time
when it became effectual as a mortgage by
their indorsements. Within the very, spirit
and purpose of the registry law, it seems
to* me, the record of the deed must be held
notice in the one case as well as in the othview, it seems to me,
er. The opposite
rests upon the erroneous idea that the recording of a mortgage adds something to
its validity as between the parties, and that
even as between them, an instrument may
be made a mortgage by recording It, which
would not have that operation without the
record. This, certainly, is not the effect of
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Howard could not reour registry laws.
ly upon the record of his deed for giving
as to future
notice to these mortgagees,

which
advances or indorsements, without
their mortgage instrument could never beeven as between the parties,
come effectual,
then it is difficult to see why he should be
allowed to rely upon it as against any person who he might know had contemplated
or taking a mortgage upon the
purchasing
property, and whose efforts or conversations
had gone so far as to render it probable to

such person that bis preliminary negotiations or conversations might,
at some future period, have resulted in a
purchase or a mortgage; though at the time
of the record of Howard's deed they had not
resulted in any binding contract whatever,
and both parties were at liberty to disregard them, without any breach of faith.
As to all such persons, it has, I think, been
generally conceded that the record of a deed
In Craig v. Tappin, 1
is sufficient notice.
Sandf. Ch. 78, a case cited by complainant's
cotmsel, it was held that notice that a mortgage was about to be made, is not enough
to bind a party with notice of the mortgage.
And see Gushing v. Hurd, 4 Pick. 252; Warden V. Adams, 15 Mass. 232.
I have thus far endeavored to show that
upon principles resulting from the nature of
here, this morta mortgage, as recognized
in fact and in
gage should be considered,
legal effect, subsequent to the deed, and that
the registry of the deed should, therefore,
The
be considered notice to the mortgagees.
upon this question are not so
authorities
numerous as one would be led to exjiect;
but the few which are to be foimd are conI shall first notice those which are
flicting.
claimed to be opposed to the conclusion at
which
have arrived. The English authoriconsider of very litties upon this question
tle, if any, weight, for the reason already
stated, and for the further reason that, for
several purposes,
a mortgage is there still
held to be a conveyance
of the estate upon
condition, and the mortgagee
as having the
legal title— a doctrine upon which the right
of tacking (never recognized in this state)
to some extent depends, the legal title coupled
with an equity being held to prevail over
an equity.
4 Kent,
Comm. 117; Coote,
Mortg. 410 et seq.; opinion of Lord Cranworth in Hopkinson v. Halt, 7 Jur. (N. S.)
1209.
The latter remark applies also with
equal force to the decisions cited from Kentucky.
Nelson's Heirs v. Boyce, 7 J. J.
Marsh. 401, goes upon the express ground
the legal title,
conveys
that the mortgage
therefore, is not
and that the mortgagee,
bound to notice the record of a mortgage subsequently made by the mortgagor, who has
It cites Bank
only the equity of redemption.
V. Vance, 4 Litt 173, as supporting the doctrine of tacking upon this ground. Nelson
V. Boyce also assigns, as another reason,
why the record should not be notice, a prothe mind of

I
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vision of their statute allowing sixty days
in which to record a mortgage, and says an
examination of the record by the first mortNow it
gagee might therefore be of no use.
is clear that neither of these reasons for refusing to the record the effect of notice exists here. Of the case of Burdett v. Clay, 8
B. Mon. 287 (besides the fact that the moi-tgagee there holds the legal estate), it may
further be noticed that, though the previously
recorded mortgage was in part to secure
future liabilities, yet all the liabilities were
incurred before the subsequent mortgage.
There are some few cases in this country,
decided mainly, if not solely, upon the authority of Gordon v. Graham, 7 "Vin. Abr. p.
52, 2 Eq. Cas. Abr. 598, which can have little
influence here, not only for the reason above
stated,
but because the case itself is no
longer law, even in England. This case decided that a mortgagee holding a mortgage
to secure money lent, and future advances
(which he was not bound to make), was entitled to preference over a subsequent mortgagee, even for advances
made after notice of the second mortgage.
But so far as
relates to advances made after such notice,
this case was expressly overruled by the
house of lords in Hopkinson v. Halt, 7 Jur.
(N. S.) 1209, 5 Law Times (N. S.) 90.
Most of the cases cited by complainant's
coimsel against the proposition I have endeavored to establish have no bearing upon
the particular question we are now discussing.
Bank v. Finch, 3 Barb. Ch. 293, only
decides that when a mortgage is given to secure an existing debt, the mortgagee does not
lose his security by extending the time and
taking a renewal note for the same debt
In Craig v. Tappin, 2 Sandf. Ch. 78, the
question of notice did not arise, and so far
as the reasoning of the court has any bearing upon the present question, it is in favor
of the position I have endeavored to establish. In King v. McVickar, 3 Sandf. Ch.
208, Stuyvesant v. Hone, 1 Sandf. Ch. 419,
and Stuyvesant v. Hall, 2 Barb. Ch. 151, no
question of future advances
or liabilities
was involved; but the question relating to
the effect of the record was similar to that
decided in this court in James v. Brown, 11
Mich. 25, and decided the same way,— a question so entirely foreign to that we are now
discussing as to require no comment
Eyer v. Bank, 11 111. 381, only decides that
a mortgage subsequently executed is entitled
to preference over one previously executed
for future advances, after notice of the second mortgage to the first mortgagee.
The
notice in this case happened to be an actual
notice, but the question of the effect of the
record, as notice, was not involved nor deRowan V. Rifle Co., 29 Conn. 282, has
cided.
no bearing upon this question.
The title
had never been in the debtor, but was conveyed by a third person to, and held by,
the creditors, in security for future advances
for the debtor, which the creditors had agreed
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to make.
The decision stands well upon two
grounds: First The title being in the creditors and not in the debtor, the creditors were
not bound to notice the record of a mortgage
made by the debtor, who had no title. Second.
That the advances were not voluntary, the
creditors being bound to advance $40,000,
and the balance being advanced to save their
interest and to carry the contract into effect.
Hence the creditors were allowed priority for
all their advances, though part were made
after notice of the mortgage.
In Wilson v. Russell, 13 Md. 495, the deed
of trust, which was in the nature of a mortgage, recited that the mortgagees had agreed
to loan the mortgagors their notes, from time
to time, as might be desired, etc. The case
seems to have been decided mainly on the
authority of Gordon v. Graham,— the authority of which is recognized, though it was
not needed in that case. It does not appear
whether there was actual notice of the second mortgage, and no difference is intimated
between actual notice, and the record.
In
Taylor v. Man's Ex'rs, 5 Rawle, 51, the question, so far as regarded the effect of the
record,
was similar to that in James v.
Brown. The judgment was, in legal effect as
well as in date, a prior incumbrance, and
the mortgage, in legal effect as well as in
date, subsequent to it. There were no future
advances in question.
There are, however, two cases (and they
are the only ones cited, or which I have met
with) which are directly opposed to the conclusion at which I have arrived, and which
go to the point that the record of Howard's
deed would not be notice to Ladue & Eldred.
McDaniels v. Colvin, 16 Vt. 300, and Truscott V. King, 6 Barb. 346; s. c. on appeal,
6 N. Y. 166.
McDaniels v. Colvin rests upon
the authority of English cases, among which
is that of Gordon v. Graham, which are
adopted by the court as authority.
The case
expressly holds that the record of the second
mortgage could not be held notice, even as
to subsequent advances, under the first mortJudge Redfield (afterwards chief jusgage.
See his remarks upon this
tice) dissented.
question (sustaining the views I have adopt12 Am. Law Reg. p. 191.
And in the
ed).
extent and character of the actual notice to
be given by the subsequent to the prior mortgagee, this case would not probably now be
recognized as law in any court in this country. Truscott V. King was the case of a
judgment to secure a sum due, as well as
future advances which might be made, and
a mortgage
was subsequently made by the
debtor.
Advances were made by the judgment debtor after the mortgage was recorded. As decided in 6 Barb, it was held that
the judgment took precedence
for all advances until actual notice of the mortgage,
on the ground that the record is only notice
to subsequent,
and not to prior, incumbrancers.
In the court of appeals (6 N. Y.),
where the judgment was reversed on other

Judge Jewett, who gives the leading opinion of the court, does not allude to
this point.
It is only alluded to by Edmonds, J., who says: "It is well settled that
a judgment for future advances is good, not
only against the debtor, but also against subsequent incumbrancers, at least up to the
time when a subsequent judgment or mortgage should intervene.
But when such subsequent incumbrance may be said to intervene is not so well settled, whether at the
time it is put upon the record, or at the time
the prior incumbrancer has actual notice of
it. The supreme court, in deciding the case,
held that It ought to be only from the time
of actual notice, because the docketing of a
judgment or recording of a mortgage was,
under the statute, notice only to subsequent,
In this, I
and not to prior. Incumbrancers.
am inclined to think, the court was right."
Now, It seems to me, the real question
which lay at the basis of the inquiry in the
above case, and to which that decided by the
court was only incidental and secondary,
was, which in legal effect was the prior,
and which the subsequent, incumbrance, and
this depended solely upon the fact when, as
regarded the advances in question, they respectively took effect. Did the judgment, in
legal effect, become an Incumbrance for such
advances before they were made and before
there was any agreement that they should
What were the relative rights of
be made?
the parties to the judgment at the time the
Could the judgment
mortgage was recorded?
be enforced as an incumbrance for these advances, by reason of any rights or obligations existing between the parties at that
time? If not, then, as to these advances,
there was no Incumbrance at the time the
mortgage was recorded and the incumbrance
of the judgment was, in legal effect, subseThis, which seems
quent to the mortgage.
to me to be the main question, is neither discussed nor alluded to either by the supreme
The court,
court or the court of appeals.
in simply saying that the record
therefore,
of the mortgage is notice only to subsequent
incumbrancers, assume, as it seems to me,
without an attempt to establish, the main
point in controversy. There may, perhaps,
in principle, between a
be some difference,
judgment given as security for future advances, and a mortgage given for a like purpose. But if there is not, and if the decision in Truscott v. King is to be considered
as equally applicable to a mortgage, then I
cannot resist the conviction that it is in direct conflict with the principles which necessarily result from the uniform course of decision in that state,— holding a mortgage to
be a mere security for, and incident of, the
debt, incapable of a separate and independent existence.
grounds.

Having examined the cases relied upon by
the complainant's counsel, as tending to conhave artrovert the conclusions at which
rived,

I

will now refer

I

to those of an op-
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some of which expressly
posite tendency,
hold the record to be notice of the Intervening conveyance or incumbrance.
In Collins v. Carlisle, 13 lU. 254, there
was a mortgage to secure future advances,
and a contract subsequent in date and time
of record for the sale of the land by the
mortgagor, both recorded.
It was held, the
mortgage was valid for those advances only
which were made prior to the recording of
The principle is not discussed,
the contract.
but it seems to be taken for granted that
the record of the contract was notice as to
advances afterwards made.
In Kramer v. Bank, 15 Ohio, 253, it was held
that a mortgage to indemnify against indorsements to be made for the mortgagor is valid
and constitutes a Hen, which takes precedence
of the lien of a judgment rendered after such
indorsements have been made.
But it is said
the lien of a judgment would probably be preferred to the lien of the mortgage
for advances made subsequent to the recovery of the
judgment The liability of the mortgagee had
attached before the subsequent judgment, and,
therefore, the point was not involved.
But
in the subsequent case of Spader v. Lawler,
17 Ohio, 371, which was also the case of a
mortgage to secure future advances, it was
held that the mortgage must be postponed to
a mortgage subsequently recorded, but before
the future advances were made, thus directly
holding the record notice as to advances thereafter made under the first recorded mortgage;
in other words, treating the first as a subsequent mortgage in reference to advances made
after the record of the second.
It is true that
one of the grounds
upon wliich the decision
seems to be placed is that the record of the
mortgage (for the advances) ought to give notice of the amount of the incumbrance.
The first case, so far as
have been able to
discover, which fully meets and discusses the
question upon principle, is that of Terhoven v.
Kerns, 2 Barb. 96. It was the case of a judgment to secure future advances, which were
optional;
and it was held that such judgment, as to advances made after the rendition
of a subsequent judgment, was not a lien as
against the latter. The judgments are treated by the court as standing upon the same
grounds as mortgages,
and the question Is
discussed generally.
It is held, that a mortgage to secure future advances, which are optional, does not take effect between the parties
as a mortgage or incumbrance until some advance has been made,— that, if not made until after another mortgage or Incumbrance has
been recorded, it is, in fact, as to such after
and not a prior inadvances, a subsequent
cumbrance;
and that the record of the subsequently recorded mortgage is notice, as to such
after advances, as much as if the mortgage
first recorded had not been executed until aftThe doctrines
er such advances were made.
of this case were fully as strongly reaffirmed
in Bank of Montgomery's Appeal, 36 Pa. 170.
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See, also, Parmenter v. Gillespie, 9 Barr. 86,
and note "a," as to distinction between cases
when the mortgagee is bound to make the advances, and when they are optional.
The doctrine of these cases is pronounced reasonable
by Sanford, J., deUvering the opinion of the
court in Boswell v. Goodwin, 31 Conn. 74, and
he pointedly asks why such mortgage should
not be treated "in all respects as If executed
at the time when the advances are made."
But one of the judges dissented as to this
point, and the case was decided upon other
grounds.
Judge Redfield, late chief justice of "Vermont, ably discusses this question in a note to
the case of Boswell v. Goodwin, 12 Am. Law
Reg. p. 92, arriving substantially at the same
conclusion as that at which
have arrived.

And Mr. Washburn in
p. 542,
rule.

I

Washb. Real Prop,
says it seems now to be the general
1

The counsel
for the complainant have
strongly urged the inconvenience which must
result, especially to banks and bankers (who
are accustomed to take such mortgages), by
requiruig an examination of the record every
time they are called upon to make such advances under such a mortgage.
Like Judge
Redfield (in the note above cited), I have not
"been able to comprehend"
this hardship. It
is, at most, but the same inconvenience
to
which all other parties are compelled to submit when they lend money on the security of
real estate,— the trouble of looking to the
value of the security.
But, in truth, the inconvenience is very slight. Under any rule of
decision they would be compelled to look to
the record title when the mortgage is originally taken. At the next advance they have only
to look back to this period, and for any future advance only back to the last, which
would generally be but the work of a few
minutes,
and much less inconvenience
than
they have to submit to in their ordinary daily
business in making inquiries as to the responsibility, the signatures and Identity of the parties to commercial paper.
But if there be any
hardship, it is one which they can readily
overcome, by agreeing to make the advances;
in other words, by entering into some contract,
for the performance of which, by the other
party, the mortgage may operate as a security. They can hardly be heard to complain
of it as a hardship that the courts refuse to
give them the benefits of a contract which,
from prudential or other considerations, they
were unwilling to make, and did not make until after the rights of other parties have InCourts can give effect only to the
tervened.
contracts the parties have made, and from
the time they took effect
The decree must be reversed, and the bill
dismissed,

and

the

appellants

must

their costs in both courts.

MARTIN,
red.

C.

J.,

and

CAMPBELL, J.,

COOLBY, J.,

recover

concur-

did not sit in this case.

