CHAPTER XXVI
.,

JUDICIAL CONTROL OF PRE-TRIAL PRACTICE
It has been said that ' ' a disputed matter of fact or law
or of both, cannot be resolved into simple, ultimate ques
tions of the merits of a controversy by any system of pro
cedure which leaves the formulation of these issues to
the adversaries themselves. ' ' 1 Two methods of judicial
control of the pre-trial stage of litigation have been em
ployed under modern English procedure. These meth
ods are known as settlement of issues and summons for
directions. The purpose of both is· to give the court a
greater part in the formulation of the issues to be tried
and in shaping the subsequent course of the action.
Variations of the English practice have been attempted,
but without especial success, in New York and in . New
Jersey.
.
Procedure fQr settling issues was first employed in
Scotland and later introduced in a modified form into
English practice. In Scotland there is first a simple
pleading procedure aided by an auxiliary which is strik
ingly similar to the old positional procedure. The action
is commenced by a summons which discloses only the
general nature of the action.• Then the plaintiff files
what is called a condescendence but which is in fact noth
ing more than charges of evidence or detailed allegations
of fact to .which he desires the defendant 's personal an
swer .8 The defendant may pursue a like course as to
1 Kocourek, The Formula Procedure of Roman Law, 8 Va. L. Rev. 337,
338.
li Balfour, Handbook of Court of Session Practice, p. 23; :Maclaren,
Court of Session Practice, 356.
l id.
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any affirmative defense which he has. After this stage
is completed, together with all pleas in law, the record
is closed and a procedure is then in order with which we
are especially concerned here, namely, the settlement of
issues. Each party lodges the issues proposed by
himself, and then the parties and the judge get together
and decide on the issues which shall go to the jury. The
issue is nothing more nor less than a succinct statement
of the question the jury are desired to answer .4 ' ' Thus,
in an action of damages for personal injury, " as Balfour
explains, " it may take the form whether on or about
(date) , and at or near (place ) the pursuer (plaintiff) was
injured in his person through the fault of the defender
to his loss, injury and damage. Damages laid at • • • . ' '
Similarly, " In an action for reduction of a will on the
ground of incapacity it may be ' whether the pretended
will, is not the deed of the late A. B. ? ' ' ' 5
A variation of the Scottish practice has been intro
duced in England under the following rule of court :
" Where in any cause or matter it appears to the court
or a judge that the issues of fact in dispute are not
sufficiently defined, the parties may be directed to pre
pare issues, and such issues shall, if the parties differ, be
settled by the court or a judge. ' ' 6 A famous English
judge said that it was always his practice to get counsel
to agree at the beginning of a trial as to the issues of
fact to be tried.7 This provision merely moves up the
time for such an agreement. Other British jurisdictions
employ a similar plan. In Manitoba the judge, if he
thinks the pleadings do not sufficiently define the issues
of fact, may make ' ' an order defining and setting forth
the issues between the parties. ' ' 8 The court rule in
4 Id.
I iid.
6 Annual Practice
7 Jessel, M•. R,1 in

(1929) order 33.
.
Lowe -r• Lo�e ( 1876) 10 C. D 432.
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Victoria is similar to the English one except that it has
an additional provision which appears feasible, namely,
any party may at any stage of the cause apply to the
court for a direction to have issues prepared, and all of
the parties, their solicitors, and other persons may be
examined viva voce and all documents which may be
necessary to the inquiry may be required to be produced
for inspection.9 Other British states have enacted the
English rules without any vital change. 10
Lord Denman advocated the adoption of the principle
which was basis of the settlement of issues procedure, but
he urged that it be adopted in a different form which
has come to be known as the summons for directions.
Said he : ' ' After the action is commenced measures
should be at once taken for affording to the litigants a
pause for consideration, and opportunities for adjust
ment. The way ought to be cleared for a fair trial of the
real point at issue, if tried it must be. A judge at cham
bers, or some similar authority, should bring the parties
together, and require from both reasonable admissions,
which ought to be preserved and handed forward for
subsequent use • in the progress of the cause. " 11 It was
through the influence of Lord Shand, of the English Rule
Committee, that this principle was actually enacted into
a rule of court in 1881. The procedure adopted )Vas first
known as the ' ' omnibus summons ' ' and is now known
as the " summons for directions. "
A summons of directions is an official document which
notifies the parties to appear before a master at an ap
pointed time so that he can get the parties together and
with their aid shape the future course of the litigation.
9 Victoria Court Rules (1916), order 33, rule 1 A.
10 Alberta Rules of Court (1914, as amended to

1923) , 224; British
Columbia Court Rules (1925), order 33; New Brunswick Judicature Act
and Rules of Court (1909) order 33 ; Newfoundlan,!l Cons. Stat. (1,918),
787 ; Saskatchewan Cons. Orders and Rules of the Court of King 's Beneh
( 1921), ordet 24.
11 Arnouid ;s Life of Loro Denman, I, 201.
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is compulsory that it be applied for in practically every
case, and at the hearing an order may be made covering
any one or more of the following matters :
1. Pleadings
2. Particulars
3. Admissions
4. Discovery
5. Interrogatories
6. Inspection of documents
7. Inspection of real or personal property
8. Commissions
9. Examination of witnesses
10. Place of trial
11. Mode of trial
12. Related matters 18
This procedure has been appropriately called the
" traffic officer " of English litigation. 18 It is framed
upon the two simple principles that the easiest way to
find out the facts is to get the parties together for that
purpose, and that the court, through an authorized offi
cer, should at any early stage of the litigation obtain a
measure of control over the suit, and supervise the pro
ceedings.
The device is more neede<l in England than in jurisdic
tions which employ an oral examination for discovery.
Indeed the procedure is used in the administration of the
general scheme of discovery by written interrogatories
and, by bringing the parties together, it supplies some
of the advantages which would be attendant upon an oral
examination. Lawyers in states which have an oral
examination for discovery have not deemed this device
necessary. William E. Fisher, a member of the Wis-

It

18 Annual Practice (1930), order 30.
18 An equally apt phrase was used by

the late Chief Justice Taft in
describing such procedure before an English master: " He knocked the
heads . of the parties togethet' so that a clear · issue between them was
quickly reached. "
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consin bar who studied the English procedure at first
hand at the request of the Wisconsin State Bar Asso
ciation, makes this significant remark : " We have many
machines in our exhibit of pleading and practice that are
superior to any existing elsewhere, including England.
Of first importance in my opinion in this category, is
section 4096 (the provision for an oral examination for
discovery) • • •. You have often heard of the work of
the English masters in eliminating upnecessary matters,
and narrowing the issues before trial. The superiority
of this work of the masters over the systems in vogue in
the American states is largely because
the other states
f
have no provision similar to section 4096. ' ' 14 Similarly
Mr. Justice Middleton, who for many years has been
regarded as a leading Ontario authority on matters of
practice, has said : ' ' The summons for directions which
has been adopted in the English practice has not com
mended itself to me. ' '
A majority of the American lawyers who have visited
English courts and watched in a more or less casual way
the actual operation of the procedure before a master
on a summons for directions have .come back with high
praise for it. They have seen the externalities of the
practice-the sgeed with which the master despatches
the hearings, the businesslike attitude of the lawyers,
the number of cases handled-and they have marvelled. 15
A number of attempts have been made to introduce the
summons for directions into the New York practice. The
Commission on the Law's Delays in 1904 recommended
the adoption of a practice similar to the English Sumli Reports

of Wisconsin State Bar Association, vol. 15, p. 178.
the following representative reports: Boesel, Wisconsin St. Bar
Ass'n Reports, vol. 15, p. 165; Dodge, in 11 Mass. L. Q. 69; Higgins,
English Courts and Procedure, 7 Jour. Am. Jud. Soc. 185 ; ·Leaming,
Masters : The Time Savers; 5 Mass. L. Q. 250; Loring, Procedure in
English High Court of Justice, 8 A. B. A. J. 609; Sunderland, An Ap
praisal of English Procedure, 24 Mich. L. Rev. 109, 115; Taft, Possible
and Needed Reforms in the Administration of Justice in the Federal
Courts, Reports of American Bar Ass 'n, vol. 47, pages 250, 264.

15 See
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mons for Directions.16 The Commission made its recom
mendation after correspondence with leading English
judges and lawyers. 1 7 The chief reason that the proposal
was defeated in the legislature was that it was accom
panied by a bill providing for a body of standing and
salaried commissioners to take the part of the English
masters.18 In the years ·which intervened before the ap
pearance of the report of the Board of Statutory Con
solidation in 1915 leaders of the bar continued to stress
the importance of this procedural device. Characteristic
statements as to the effectiveness of the similar English
'
practice made before the New York State Bar Associa
tion during this period are :
( 1 ) " They (the English rules ) have been framed on
the theory that the sooner the litigants are brought face
to face and compelled to disclose to each other the
strength or weakness of their respective lines of attack
or defense, the more expeditiously and thoroughly will
justice be done between them. ' ' 19
( 2 ) " These masters sit in London on every business
day and dispose each of about three hundred cases a
week. Generally all the preliminaries up to the time of
trial are under their control. The proceedings before
the master are exceedingly simple and informal. He sits
behind an office table in his room, and the solicitors or
counsel who appear before him state their motions and
argue their points in a conversational way. " 80
(3 ) " The master accepts the statements of the par
ties or their solicitors or counsel as to the nature of the
action, the proposed line of defense, and the assistance
they respectively need to enable them properly to prepare
for trial. ' ' 11
16 Of. Reports of N. Y. State Bar Ass'n
1 '7 Of. Report of N. Y. State Bar Ass 'n
18 N. Y. State Bar Ass'n Report (1912)

(1911) p. 59 ff.
(1917) p. 133.
page 238.
19 Elbridge L. Adams, of the New York Bar, in Reports of New York
State Bar Association (1908) p. 64.
10 Id. at pp. 65, 66.
11 Id. at p. 69.
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( 4 ) ' ' I venture to say that there is not a judge on
the bench, or a lawyer at the bar, who, in ten minutes
informal talk with the two lawyers in the case, • • •
would not know more clearly and correctly what inter
locutory relief should be accorded parties than he would
know from the perusal of realms of affidavits. ' ' 11
It is no wonder, therefore, that by 1917 a member of
the bar of the City of New York was able to say : ' ' Our
Bar Associations in this city are all committed to the
summons for directions. The judges are all in favor of
it in this department. ' ' 18 In 1909 the Special Committee
of the Bar of the City of New York sponsored a bill in
the legislature which would have inaugurated such a
practice, but after it had passed both houses of the legis
lature it was vetoed by the governor.•• Finally in 1911,
however, a modified form of the English practice was
enacted in the form of an ' ' Omnibus Motion. ' ' 111 It was
optional as to whether the parties used this procedure,
and not compulsory as in England. It seems that the
New York bar made little or no use of the device.
Just at the time when it seemed that this agitation
would be fruitful in introducing a more elaborate provi
sion into the New York Civil Practice Act, Samuel Rosen
baum, who had made a detailed special study of English
civil procedure, read a paper before the New York State
Bar Association in which he severely criticized the Eng
lish practice. �aid Mr. Rosenbaum : " I note with a
great deal of interest that a large number of New York
lawyers seem to favor the procedural step commonly
called an omnibus summ ons or summons for directions.
There has been discussion about that. Always the term
has been mentioned as though it offered some relief from
Ill Joseph M. Proskauer of the New York Bar in Report of the N. Y.
State Bar Ass 'n (1912) p. 230.
ll8 Report of N. Y. State Bar Ass'n (1917) p. 133.
lit Report of N. Y. State Bar Ass 'n (1911) p. 416.
llli N. Y. Laws of 1911, ch. 763.
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present defects in procedure. That surprised me a great
deal, because the summons for directions, although, of
course, it is a part of the English procedure at present
is a most unsatisfactory part of that procedure, and is
generally admitted to be a complete failure from the
point of view of improving procedure, and I think you
will pardon me for bringing to your attention a view
which should be considered on account of the agitation
concerning it in the New York practice.
' ' The reason for the adoption of that summons in
England was not so much an effort to simplify procedure,
but principally a desire to get away from the high cost
of pleadings in the English practice. As you, of course,
know there are solicitors and barristers in the English
courts, and the practice is that solicitors never draft
pleadings, but always retain counsel for drafting plead
ings, no matter how small they are, so that right at the
outset of a case the client is confronted with the expense
of retaining not only a solicitor but also a barrister.
Furthermore, under the English practice, every pleading
over seven hundred twenty words has to be printed and
every figure is counted as a word, and you have that
expense. Added to that is the wretched system in the
English courts for itemizing costs, by which every little
step is separately charged for. Lord Bramwell charac
terized it as the ' apothecary 's bill ' system of itemizing
costs. There is a separate fee for the solicitor for giving
instructions for the statement of claim, then one for the
barrister for drawing up the statement of claim, a sepa
rate fee for reading the proof when it comes from the
printer, possibly a separate fee for conferring with the
barrister for drawing up the statement of claim, always
another for delivering it, and before very long the client
finds he has run up a bill of fifteen or twenty dollars just
to deliver a statement of claim. As a consequence of a
popular out-cry against . this, some effort has been made
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to require upon the commencement of an action, that
every action should come before an officer, who would
determine whether the delivery of pleadings was neces
sary in that case. Now, while that may be very well in
theory, in practice it has not worked well at all. The
intention was to give the counsel or solicitor the right
to appear before one of the masters of the court and lay
before him in an informal way the facts of the case and
then obtain from him general instructions as to the con
duct of the case ; • • • whether or not pleadings should
be filed, whether there should be discovery or not ; jury
or nonjury trial ; where the trial should take place ;
whether interrogatories should be administered or not,
etc. The fact is when the writ is issued the solicitor
knows little or nothing about the case, about the details,
and the order is always made in a purely formal manner.
The master is not told about the case, because the solic
itors do not know anything about it themselves.
' ' A great deal of thought should be given before the
summons for directions is inserted in the New York pro
cedure, where it may not be doing any good. Mr. Justice
Chitty, who is, perhaps, the greatest living authority on
English civil procedure, says at present in the great ma
jority of cases it is a useless expense. Testifying before
the 1913 Royal Commission on Delay in the King 's Bench

Division, he said :
' ' ' At present, in the great majority of cases, it is a
'
useless expense, and not an improvement on the system it
displaced. The idea of the summons for directions is
excellent, but in practice it fails, because as a rule neither
of the representatives of the parties attending it knows

anything about the nature of the requirements of the
action in which it is taken out. It comes to this, if I
might explain it : A summons is taken out and comes
before the master. It is a document which leaves blanks
to be filled in for the time at which the pleadings are to be

236

DISCOVERY BEFORE TRIAL

delivered and various other steps taken. In a great many
cases you turn to the plaintiff's solicitor or representa
tive and he says, ' ' This is a country case. ' ' You say,
" What is it about ? " He says, " I do not know ; the writ
says it is an action for breach of contract. ' ' ' ' Cannot you
tell me something about it ? " " No, that is all I know ; I
have only had it up this morning. " Then you turn to the
defendant 's solicitor or representative and you say,
" What is the defense to the action T " He says, " I do not
know ; I do not even know what the claim is yet. " Of
course all you have to do in that state of things is to fill
in the number and say that the plaintiff must deliver his
claim in so many days, and the defendant his defense in
so many days and the plaintiff his reply in so many days ;
and then there must be discovery, because it is no use for
you to ask the parties whether they want discovery ; they
do not know.
' ' ' Then you have to fix the mode and place of trial.
At one time we used to leave it over until we knew some
thing more about what the action was going to be, but
owing to Order LIV, Rule 32, which was made some little
time ago, it was considered compulsory upon us to fix
the mode and place of trial in the first instance. That
having to be done without any information you look at
where the parties live and put in where the parties live,
and if either of the parties ask for a jury you put in
" jury" so that in this state of things all the master can
do is to order pleadings and discovery and fix the mode
and place of trial. All this might as well be done by a
rule applicable to all cases, which would save the costs
of the summons in each case. '
' ' Another prominent witness before the same com
mission was Lord Justice Phillimore, who said of the
order made under a summons for directions :
' ' ' Wh.en you have drawn up that order, all you have
done is to draw up an order that the case be conducted as
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the rules say it shall be. You have established nothing.
You have left the skeleton exactly where it was before.
The only thing that has been done is, you have saved
some stamps from the revenue because future applica
tions can be made without a summons stamp. If you
want interrogatories, you have to have a fresh summons ;
if you do not want trial by jury, you have to have a fresh
summons ; if you want to shift the venue from the place
originally named, because nobody knows where it was to
be, you have to have a fresh summons. In nine cases out
of ten you do not get anything decided by the summons
for directions, except that the case shall be tried accord
ing to the rules. '
" Finally I shall quote Mr. Justice Middleton, of
Toronto, the draftsman of the 1913 Revised Rules of the
High Court of Ontario. In the preface to the rules he
says :
" ' The summons for directions which has been adopted
in the English practice has not commended itself to me.
Iri practice in England it appears not to have accom
plished that which was hoped from it. No doubt if coun
sel of ability, fa�iliar with the details of the particular
case, appear before an experienced judge and discuss the
procedure in the particular case, the result ought to be
satisfactory ; but the actual result is far otherwise when
the factors are different ; and in practice it has been
found that in most instances a stereotyped form of order
is used which follows the general provisions found in the
rules. '
" In a contributed article in the Law Times (133 L. T.
565 ) , it is said : ' The compulsory summons for direc
tions, from which certain judges hoped for so much, has
proved very ineffective, and is deemed by all barristers
in large practice with whom I have discussed it to per
form the same functions as the fifth wheel of a coach.
One has only to read the orders made on these sum-
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mouses to see that they are all of a stereotyped character
and in the majority of cases wholly unnecessary. ' The
editorial comment on this is : ' It is quite difficult to see
what useful purpose the summons for direction has
served, and in the vast majority of cases it is wholly
unnecessary. '
" These objections were foreseen from the beginning.
At the time the summons was first invented in 1882, it
was caricatured by a contemporary writer as 'this won
derful summons, requiring from the master the sagacity
and prescience of Mr. Micawber at once to see and pre
scribe for all contingencies up to trial. ' ' ' 86
New Jersey only, among American jurisdictions, has
any procedure similar to the English summons for direc
tions at the present time. The New Jersey Practice Act,
which contains several innovations from the English
practice, has provided an adaptation of the English Sum
mons for Directions. The New Jersey procedure is
called ' ' Preliminary Reference. ' ' ll'7 The idea, of course,
is to relieve the trial judge of the necessity of hearing
matters preliminary to trial and interlocutory matters
generally, by placing a part of this burden on commis
sioners. But in contrast to the English system, the use
of the device is not mandatory. An outline of the prac86 Report of New York State Bar Ass 'n (1917), vol. 40, pp. 121-126;
Mr. Rosenbaum has expressed a similar opinion in his book, The Rule
making Authority in the English Supreme Court, pp. 144, 259: " Un
fortunately the summons as administered is not fulfilling the purposes
for which it was intended. The intention was that some idea of the
nature of the case should be imparted to the master upon the first hear
ing so that his order could be molded to fit the requirements of each
particular case. The fact is, however, that the solicitors ' clerks who
appear before the master when the summons is first heard usually know
little or nothing about the case, and the order made is almost always in
common form : pleadings by each side in so many days, mutual discovery,
trial in London with or without a jury, and ' leave to apply. ' " " In
his (MORter T. Willes Chitty) testimony before the 1913 Royal Commis
sion on Delay in the King's Bench Division, he laid much stress upon
the failure of the Rules on summons�s for directions to complement
properly the Rules on proceedings under such summonses. "
ll'7 Supreme Court Rule 80, found in 2 Misc. 1225; Supreme Court
Rules 92-95, found in 2 Misc. 1231; Chancery Rules 176-180, found in
1 Misc. 797.
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tice is as follows : at any time after service of the com
plaint either party may take out a summons approxi
mately like the following :
John Doe
v.

Commissioner's Summons

Richard Roe
To Richard Roe, Defendant :
On motion of plaintiff you are notified that on the lOth day
of January, instant at 10 o 'clock A. M., at my office, No. 10,
. . . . . . . . street, Trenton, I will hear any motion that may be
made by either party in the above stated cause respecting the
pleadings, issues, evidence or any other matter preliminary to,
and in preparation for trial ; and will make such order respect
ing the same as the parties respectively may be entitled to.
Dated January

4, 1912.

.

Supreme Court Commissioner

After the parties have appeared and been heard the com
missioner may make an appropriate order as to any one
or more of these items : Pleadings, issues, particulars,
admissions, interrogatories, or discovery of documents.88
The possibilities of this device have been almost entirely
neglected by the bar. Instead the supreme court judges
still hear the practice motions at special motion hours
and find relief fr0m their excessive burdens by distribut
ing some of the trial work among the district court
judges, as well as some preliminary matters incidental
thereto.89 Perhaps the device may yet be utilized, for in
1929 the Committee on Law Reform of the State Bar
Association recommended the ' ' appointment of six ade
quately paid Supreme Court Commissioners to act under
sec. 17 of the 1912 supplement to the Practice Act, that
is to say, to take care of all practice motions and matters
88 There is a full discussion of this procedure in the Report of the
Board of Statutory Consolidation of New York (1915), I, 109, 205, 350.
89 N. J. Laws of 1926, p. 103; Rule of Supreme Court, as amended in
1�29, found in 7 Misc. 1134.
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preliminary to trial, thus relieving the Supreme Court
judges of this work, which is somewhat a burden to them,
and which because of the pressure of their other work
does not receive adequate judicial attention. ' ' 80
One of the most striking features of the new German
procedure is a provision for a preliminary hearing as a
means of preparing the cause for decision by the court.
It is not entirely unlike the English summons for direc
tions. It was adopted in 1924 as a method of economiz
ing judicial labor. A preliminary hearing may be held
before an associate judge. The power and practice of
the associate judge at the hearing is as follows : " He
attempts, first of all, to bring about a conciliation ; he
decides the issue of law or fact arising upon most kinds
of dilatory exceptions where these are not reserved for
determination with the merits ; he renders judgment in
case of withdrawal of the action, renunciation of the
claim or confession of the action, as also in case of de
fault on the part of one of the parties, or under certain
circumstances, on the part of both. He is explicitly
charged with the duty of bringing about a discussion of
the cause in all of its aspects and of seeing that it is so
far forwarded as to admit of disposition, where feasible,
at a single hearing before the collegial court. ' ' 81 Similar
expedients have been adopted in Italy and in Austria.82
80 N. J. State
81 Millar, The

Jour. 703, 705.
U ld.

Bar Ass'n Year Book ( 1928-29) page 63.
Reeent Reforms in German Civil Procedure, 10 A. B. A.

