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C1assi.ﬂca.tion.--This branch of evidence may be di
vided into direct admissions, those which are made expressly
for the purpose of being used in the particular suit, and col
lateral admissions, or those consisting in the acts or expressions
of the party aliunde without reference to the suit.
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is

is

demurer}

1—A plea or notice of tender is an
admission of the justice oi! the plaintlifs claim to the extent of the sum

413

tendered:
R.

Co.,

45

Roosevelt v. N. Y.
Barb., 554.

&

in abatement or

a

is

is

is

is

a

rule of pleading that every
By pleading'.—It
allegation in a declaration or other pleading, which
not traversed or denied by the opposite party,
admitted,
so that the party
precluded at the trial from asserting, and
the court or jury from ﬁnding the contrary.
As the general
in
of
this
only
issue
the
plea
bar, instances
description, before
a plea
judgment, are chieﬂy conﬁned to cases where there
§412.
material
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or
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Where a party agrees with the opposite party to admit a
certain fact on the trial of the cause, he will be conclusively
bound by such obligation.”

By record.—-Whatever

a person has admitted or con
or whatever has been foimd by verdict, or by
the court, against him, in a court having jurisdiction of the
§

413.

fessed on record,

from denying. Whatever is
not be proved, and cannot be

cause and parties, he is precluded

on the record need
If a defendant demur to the plaintiif’s declaration,
disproved.
withdrawn, precluded from deny
he
unless the demurrer
ing any matter alleged in it; for demurrer admits facts well
a

is

is,

admitted

the amount
-

is

pleaded, and the only question to be determined
of damagesﬁ

it

a

is

a

is

for
sum certain
§414. By tender.-Where the demand
in money, or capable of being ascertained by mere computation
tender may be made. The effect of such tender
to admit
would be necessary for the plaintiff to
every fact which
prove to enable him to recover the amount so tendered.‘

If

the

is

so made before

is

is

if

is

is

it,

it

i

suit and
paid into court after
action brought
belongs to the plaintilf absolutely; the de
fendant cannot reclaim
though paid by mistake. So much of
the p1aintiif’s claim
considered as stricken out of the declara
tion and he can only recover such excess as he
able to prove,
con
any.“ If tender
made after suit brought its effect
trolled by statutef‘ This statute does not bar further prosecu
tion of the action,’ but stops interest and subjects plaintiﬁ to
'
tender

Moore, 34 Mich., 41; Kimball
Co. v. Vroman, 35 Mk-h.. 321.

A. M.

1

4—'I‘hompson v. Townsend. 41 Micl1..
346;
N. W., 1042.

a

1

5—Thompson v. Townsend, 41 Mich.,
346;
N. W., 10-12.

&

2

6—C. L., §§ 10-105-10406.
Mich.,
v. Ranney,
14
7—Rathbun
382: Wetherbee v. Kustcrer, 41 Mich.,
359;
N. W., 45; Snyder v. Quarton,
47 Mich., 211; 10 N. W., 204: Wilcox
v. Laﬂln
R. P. Co., 44 Mich., 35:
N. W., 1091.
For other cases on the
law of tender, soc, ante,
242, at seq.

414

§

5

§

a

2—The
circuit court rule 39,re
quires such agreement to be ln writ
ing, and they should be in justices‘
courts unless made
In open
court.
plalntiﬂ! declares, in
Where
suit
commenced
by process duly served, the
defendant's oral admission at the trial,
of the plnlntiifs cause of action, is
suﬂlcient to authorize the justice to
render judgment against hlm: Crouse
v. Derbyshlre,
10 Mich., 479.
3—See, ante,
A party can
280.
not be compelled to accept his adver
sary's admissions in lleu of record
evidence
unless he chooses to do so.
John Hancock M. Llfe Ins. Co. v.

&

subsequent costs.’
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By deed.—A party is estopped from averring the
§415.
contrary to what he has expressly alleged in an instrument
under his seal; thus, if he have entered into a bond to perform
the covenants in an indenture, he cannot set up as a defense,
'

was never executed.“
A recital in a deed is evidence against the party executing
or one claiming under him.” A recited instrument
only evi
is

it,

that the indenture

in the form of

a

unless such recital

is

is

it

is

is

dence of so much as
recited; if any other portion of the deed
required in evidence,
must be produced and proved in the
usual way.1° A recital
not allowed to operate as an estoppel,

direct and precise alle

gation.“

is

it it,

is

is

11—Dempsey v. Tyler,
Duer. 73;
Borst v. Corey, 16 Barh., 136; Hunt
ington v. Havens,
Johns., Ch., 23.
5

13—Dezell v. Odell.
219; Rickard v. Sears,

415

3

2

12—Estoppel
does
not arise from
silence or inaction unless the party
knows there is occasion to act or
speak:
Griﬂln v. Nichols, 51 Mich.,
575; 17 N. W., 63.
The conduct re
lied upon to create an‘ estoppel must
have been inﬂuential in leading another
to change hls'condition
so that except
for the estoppei he will be injured:
246;
Burdick
v. Michael,
32 Mich.,
Maxwell v. Bay City B. Co., 41 Mich.,
453;
N. W.. 639; Mlzner v. Kussell,
29 Mich., 229: Crane v. Reeder,
25
Mich., 303; Palmer v. Williams,
24
Mich., 328; De Mill v. Iiiottat, 49
Mich., 125; 13 N. W., 387.

lllil,
Ad.

216,
dc

783.

&

7

9

a

1

9

9

a

1

4

9

&

3

2

8—Cunningham
B.
v. Mackenzie,
P., 598
Wend.,
l)—Jackson
v. Parkhurst,
Barb., 419; Ford
209: Hill 'v. Hill,
Saik., 286. The recital oi’
v. Grey,
tact in a deed, is, as against the gran
tee in the deed, and all persons claim
ing under him through that deed, evi
dence of the tact recited therein: Lor
Paige, 649;
rcy v. Bank ot Orleans,
Demeyer v. Legg, 18 Barb., 14; Jack
son ex. dem. Banyar
v. Wlllson,
Johns., 92; see, Stockton v. Williams,
Doug. Mich., 546; Blanchard v. Ty
ler, 12 Mich., 339.
But the recital of
the consideration in a deed is not evi
dence of the real consideration
in
suit by the vendor to enforce his lien
tor the purchase price: Mowray v.
Mich., 39.
Vending.
Eil.,
Ad.
l0—Gillett v. Abbott,

6

if

it,

a

it

§

is

416. Estoppel by matter in pais.-This
the most impor
tant class of estoppels, and includes every act, representation,
and course of conduct, upon the faith of which one party has
induced the other to act, or by means of which he has acquired
an advantage to himself.” As far as regards the transaction
which has originated from such act, representation, or course
of conduct, the party doing or pursuing
concluded, as
against the other, from averring the contrary.
When party makes an admission with the intention to inﬂu
ence the conduct of another, and the latter acts upon
and
will be injured
the party
allowed to gainsay
the admis
sion
conclusive by way of estoppel."
But
would be

E.,

or
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otherwise, of a declaration made to a third person, without
any intention of inﬂuencing the conduct of the party, even
though he afterwards heard of and actcd on it.“

Admission by parties to the record.-An admission
§417.
is the statement or conduct of a party on the record, or one
with whom he stands in privity as to the right involved, which
when oifered in evidence is against the interest of such party.
The declaration or admissions of a party on the record are evi
dence for the opposite

party.“ But when the plaintiﬂ’ on the

469; see, Heane v. Rogers, 9 B. & C.,
586.

See note

12, ante.

14-—Reynolds v. Lounsbury, 6 Hill,
534; Strong v. Strickland, 32 Bar-b.,
284, 289: Pennell v. i-iinman, 7 Ib|'d.,
644; Dewey v. Field, 4 l\ietc., 381.
15-—Crouse
v. Derbyshlre, 10 Mich.,
496; Dawson v. Hall, 2 Mich., 390;
Thompson v. Richards, 14 Mich., 172.
Admissions made by a party to the
record, whether upon the witness stand
or elsewhere,
relative to matters ma
terial to the issue, may be given in
and
by the opposite party.
evidence
may
persons hearing the admission's,
be called to prove what was said, and
if the admissions were reduced
to
writing at the time, in the exact lan
writing is
used,
gunge
and it the
proven to be correct, the writing itselt
may be introduced as evidence of the
admission: Potter's appeal, 53 Mich.,
115; 18 N. W., 575.
But a written
agreement is not to be varied by the
paroi admissions of the party: Hunt
v. Thorn, 2 Mich., 213, 223.
Nor can
a party be compelled against his will
to accept his adversary’s admissions in
lieu 0! record evidence:
John Han
cock Mut. Life Ins. Co. v. Moore, 34
Mich., 41.
And it is a general rule
that verbal admissions are only re
ceivable oi facts provable by parol:
Lightfoot
People, 16 Mich., 512.
v.
An invalid
agreement, how
written
ever, is admissible as a. parol admis
sion of the facts recited in it, but it
is open to explanation and contradic
tion as parol evidence:
Hickey
v.
Hinsdale,
12 Mich.,
102.
Where 9.
defendant testifying
admits that an
alleged copy of a letter written by him
is substantially
correct, this is suf
ﬂcient to make it evidence: Kelley v.

Mclienna,
18 Mich.,
381.
An oral
admission, made as evidence merely, in
justice's court is not matter oi’ record.
Such admissions, made in open court,
alter issue joined, are, in the absence
of mistake, or misapprehension. con
clusive for the purposes oi! that trial,
but do not preclude an appeal, and
upon the trial on the appeal those oral
admissions are to be proved the same
as any other oral admissions:
Morri
son v. Riker, 26 Mich., 585.
A party‘s
statements cannot be proved in evi
dence in his own favor, but only so far
as they are admissions against his own
Page v. Stephens, 23 Mich.,
interest:
357.
The declarations ot a party re
specting his ownership of property may
in disparage
be received in evidence
ment of his title, but not to prove
ownership in himself.
But where the
nature of a person's possession is in
dispute, his claim ot ownership may
proved to show that
be
he holds
adversely, etc.: Mich. Paneling Co. v.
Parsell, 38 Mich., 475.
The declara
tions of a party against
his own
interest may be given in
evidence
as against him.
But if only a part
oi’ his entire statement or conversa
tion has been so given, he may show
whatever has been omitted which bears
upon the rest: Vanneter v. Crossman,
42 Mich., 404; 4 N. W.. 216.
The
statement oi a tact by one ot the par
ties in the presence ot the other and
not denied, is admissible as evidence
of the fact so stated: Atwood v. Corn
wall, 28 Mich., 336; see, Joselyn v.
McAllister,
25 Mich., 45.
As to how
tar acquiescence in the acts of another
will preclude a party, or be deemed
equivalent to an admission, see, Rus
sell v. Miller, 26 Mich., 1.
Silence

416
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record has assigned his interest in the debt, or chose in action, of
which the defendant had notice, evidence of admissions after
wards made by the plaintiff, as to the demands of the defend
ant against him, and which might impair the interest so as
signed or prejudice the rights of the assignee, for whose beneﬁt
the suit is brought, are not admissible."
Where an action was brought, in the name of the payee, upon
a note not negotiable, and no evidence had been given, on the

part of the plaintiff, that the payee was not the real owner of
the demand; and defendants under pleaof the general issue,
and notice that the note was given for money won at playing
cards, offered in evidence the written declaration of the plain
tiff, that he had not then, and never had, any property in the
note; that, at about the time it was given, the maker, and other
persons, played at cards, and both parties informed him that
the note was given for money won at cards; that it was made
payable to him without his knowledge or consent; and that he
did not know, at the time of making this statement, who was
the owner of the note—held, that this statement was proper
evidence.
While it shows no cause of action in plaintiff, it
shows none, legal or equitable, in any other person."

If

of

there are several parties on the same side, the admission
of them will not affect the others unless there is a joint

one

from, to
when assent to be presumed
statements made in a person's pres
ence: Barry v. Davis, 33 Mlch., 515.
The statement of a fact by one of the
parties to a suit, in the presence of
be
may
the other, and not denied,
shown as evidence of an admission of
the fact so stated:
Atwood v. Corn
wall, 28 Mlch., 336.
An admission
of the genulneness of a signature is
not necessarily an admission of the
execution of the note to which it ap
pears to be appended: Mack v. Cole’s
Estate, 130 Mlch., 85; 89 N. W., 564.
by
Admissions
obtained
means
of
duress are not admissible: Flagg v.
People, 40 Mlch., 706.
16—Frear
v. Evertson,
20 Johns.,
142.

17—Hogan v. Sherman, 5 Mlch., 60.
Where one party has voluntarily made
his trustee or agent the ostensible
principal. and the only one capable of
legal action, he will be bound by the
21

.—_i

admissions of such trustee or agent.
Where action is brought in the name
of one person, for the beneﬁt,
as
is claimed, of a bona ﬂde assignee, the
question whether there has been
a
bona ﬂdc assignment is not for the
court, but for the jury: and the court.
therefore, is not warranted
in ex
cluding the admissions of the nomi
nal plaintiff, on the assumption that
such assignment has been established
by evidence:
lbid.
If the owner of
property stands by and quietly and
without objection or making his rights
known.. sees another sell it as his own
and receive pay for it, the owner will
not be allowed thereafter to dispute
the title of the purchaser.
The rule
is, that if one remain silent when in
conscience
he ought to speak, he will
not be allowed to speak when in con
science
he ought to be silent:
Mich.
Paneling Co. v. Parsell, 38 Mlch., 480.

417
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interest or common design between them, a mere community
of interest is not suiﬁcient."
§ 418.

By parties in interest, though not on the record.—The

declarations,

or admissions of the party interested, are in all

in evidence; but they must have been_made
while he had an interest, and they are receivable only so far
as such interest is concerned."
cases receivable

§ 419.

Admissions

by co-trespassers.--Where

parties are es
or to have en

to be co-trespassers, or wrong-doers,
tered into the same criminal design, with a view to its estab
lishment, the admission of one, as to the motives and

tablished

circumstances of the trespass, will be evidence against all who
are proved to have combined together for the common object.”

By a.gents.—The declarations, representations and ad
§ 420.
missions of an agent, made while acting within the scope of
his authority, and in the discharge of his duties as agent, and
with reference to such duties, and the subject matter of his
employment, are admissible as evidence against his principal.“
18-—i1ackley v. Patrick,
3 Johns.,
536: Whitney v. Ferris, 10 Ibid, 86:
Dawson v. Hull, 2 Mich., 390.
And
where the interest is joint, it the et
fect of the admission is to create an
obligation, as, tor example,
where it
is an admission that a condition prece
dent has been performed. it is evidence
only against the
making
party
it:
Thompson v. Richards, 14 Mich., 172.
Thus, one joint maker of a promissory
note cannot by his admissions of pay
ment or otherwise so bind the other
as to take the note out of the bar
of the statute of limitations as against
Rogers v. Anderson, 40
the latter:
Mich., 290.
The declarations of
a
guardian, or next friend, are not ad
missible against the infant:
Rex v.
Merceron,
Stark,
366;
2
Webb v.
Smith. R. 8: M., 106.
The declaration
of a third person made in the presence
of a party, and assented to by him,
are admissible in evidence against him.
And the assent of the party is pre
sumed,
it nothing is said by him in
consistent
presumption:
with
that
Com. v. Call, 21 Pick., 515.
19-1 Greenleat Ev., § 180; see,
Paige v. Stephens, 23 Mich., 357.

20—Danlels v. Potter, 4 C. & P.,
262; Hough v. Marchant, 1 M. & M..
510; People v. Pitcher, 15 Mich., 403.
The general rule is well settled that,
where several persons are engaged in
one common unlawful enterprise, what
ever is said or done by any one of
them in the prosecution of the com
mon enterprise, or while it is still in
progress, is evidence
against all par
ties to it; but after the common
purpose or enterprise has been fully
completed or terminated,
the
state
ments ot one or more of them in ret
ercnce to anything connected
with the
past transaction.
become
as to the
others res inter alias, mere hearsay,
upon, nor evidence
neither binding
against any of the others, for the rea
son that they are no longer supposed
to he acting with one common design,
and one is in no sense the agent of the
other:
People v. Pitcher,
15 Mich.,
403-4.

Walk.,
21—Bencdict
V.
Denton.
Mich., 336; Iiorner v. Fellows.
Ch..
1 Doug. Mich., 54; Hunter v. Hudson
River 1. & M. Co.. 20 Barb., 494:
Miiburn v. Belloni, 34 Ib1'd., 607: Nel
son v. Cowlng, 6 liiil, 336.
The ad

418
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such declarations or admissions can be admitted the
agency must be established, and this cannot be done by gen
eral reputation.”

Before

Where a party adopts the acts or expressions of another, or
use of what another asserts, he thereby gives it all the
force of an admission by himself.
As, where the defendant
makes

procured another to make an affidavit of certain facts in order
missions of an agent are only evidence
against the principal when they con
stitute a part of the rcs g(’R!uC. They
must accompany the transaction
in
agent acted.
which the
What he
states at a subsequent time, as, after
the close of the transaction, or when
his agency is ended, is not admisible:
(fonvci-se
v. Blumrlch,
14 Mlch., 122;
Bowen v. School District,
36 Mlch.,
149; ilorner v. Fellows, 1 Doug., 54;
v. Brinckcrhoif,
4 Wend.,
Thallhimer
394; Fogg v. Child, 13 Barb., 246;
Budlong v. Van Nostrund, 24 Ibld.,
25: Isles v. Tucker, 5 Duer, 393; and
see, Michigan Central Ry. Co. v. Cole
man, 28 Mlch., 4-10; Kimball v. Vro
man, 35 Mlch., 310.
So, as to oﬂicers
of a corporation:
Beunk v. Valley
City D. Co., 128 Mlch., 562; S7 N. W.,
An agent in charge of an ele
793.
vator cannot make an admission of
want of repair or such elevator: Hall
v. Murdock, 119 .\iich., 389; 78 N. W.,
A statement by a telegraph op
329.
erator that a. message had not been
delivered made
to
one
entitled to
as an admission
know. is competent
against the telegraph company:
Car
land v. Telegraph Co., 11s Mlch., sea;
70 N. W.. ‘T62.
Although
the
declarations
of an
agent
when acting within the scope
of his agency and made in connection
with some transaction as such agent,
are receivable in evidence as a part
of the rcs gcstae; yet his mere posses
sion oi’ chattels belonging to his prin
Clpal, would not empower him to admit
away his principal‘s title:
Michigan
Paneling Co. v. Parscli, 38 Mlch., 475;
see, Cook v. Knowles, 38 Mlch., 316.
Admissions made during a suit by
the former agent of one of the parties
cannot be shown in evidence
in the
case unless for their bearing upon his
own credibility as a witness:
Cana
dian Bk. v. Coumbe, 47 Mlch., 360:

See, also, Benner v.
11 N. W., 196.
Feige, 51 Mlch., 568; 17 N. W., 60.
The admissions of an agent made after
the termination of his agency are not
competent or relevant evidence against
principal: North
Metz, 57
his
v.
Mlch., 612: 24 N. W., 759.
An agent to make an oi'i'er, is agent
reply:
Ferguson v.
to receive
the
Hemingway, 38 l\.iich.. 159.
22—I’erklns
v. Stebbins, 29 Barb.,
523.
The acts and declarations of one
who a_ssumcs to be acting as the
agent of another, are not evidence
against the supposed
principal
until
the fact of agency
is established by
other evidence:
Hatch v. Squler, 11
Mlch., 185; Carpenter v. Continental
Ins. Co., 61 Mlch., 635; 28 N. W.,
749.
Proof that a person is clerk for
another, does not etablish his right
to receive payment for his employer
of demands
not shown to have any
connection with the business, and evi
dence that payment was made to such
clerk of such demands.
is not a sui
ﬁclent showing of agency to authorize
of the admissions of such
evidence
clerk oi! the payment thereof to him:
Bowen v.
School District,
&c.,
36
Mlch., 149.
Stipulations made by the attorneys
in a cause will not bind their respect
ive clicnts in other suits.
Attorneys
as the agents of the parties whom they
represent in a cause, have authority,
by virtue of such agency, to make ad
missions which will be binding upon
the
parties in that particular
case,
but they have no authority by reason
of such relation to bind a person gen
erally by admission of facts: Isabelle
v. Iron Cilifs Co., 57 Mlch., 120; 23
N. W., 615; Fletcher v. Chicago, etc.,
Ry. Co., 109 Mlch., 364; 67 N. W.,
330; Evans v. Montgomery, 95 Mlch.,
497; 55 N. W., 362.

419

§ 421

or

EV1DENCE—ADMISSIONS.

CH.

XXIII.

to put off the trial, such affidavit was held admissible evidence
against the defendant of the facts stated therein.”
§421. Admissions by pa.rtners.—The admission of a person
proved to be a partner with another as to matters relating to
the partnership, is evidence against the other.“ But the fact
of the partnership must ﬁrst appear or be proved al-iunde
in order to let in the admission of one as evidence against the
other. The confession of a debt by one partner, however, after
the dissolution of the partnership, is not admissible evidence
against the other partners.“
v. Ward, 6 Esp.. 47;
23—Johnson
Gardner v. Moult. 10 Ad. & Eil.,
464.
So, the statement of a fact by
of
one of the parties in the presence
the other, and not denied. may he ad
of the fact so
mlssible in evidence
stated: Atwood v. Cornwall, 28 l\ilcl.\.,
And the ﬁling of the aﬂidavit
336.
of a physician as to cause of death is
an admission by the beneﬁciary ﬁling
it that death was caused as therein
Waey v. Travellers ins. Co.,
stated:
See,
126 Mich., 120; S5 N. W., 459.
also, John liancock L. I. Co. v. Dick,
So the
117 Mich., 518; 76 N. W., 9.
testimony of an agent on an inquest
is not competent as an admission
against
his principal:
Andrews
v.
Tamarack Mining Co., 114 Mich., 375:
if he
72 N. W., 242.
So sometimes
tall to deny a statement made by
another:
Matthews v. Forslund, 112
Mich., 591; 70 N. W., 1105; Conneli
v. McNett, 109 Mich., 330; 67 N. W.,
see,

344.

24—Nichol
1 Stark.,
v. Downing,
81; Walden v. Sherburne, 15 Johns.,
409; Pennoyer v. David, 8 Mich., 407.
A partner binds his tirm only on the
theory ot an implied agency for the
purpose of the mutual adventure, and
the agency does not extend beyond
what may be fairly regarded as com
ing within
its reach:
v.
Hotchin
Kent, 8 Mich., 528; see, Osborn v.
Osborn, 36 Mich., 48.
A partner's ad
missions cannot bind his associates in
transactions
foreign to the partner
ship; nor can his admissions bring
such matters within the scope of the
partnership
business:
lieﬁron v.
Hannnford,
40 Mich.,
305.
The ad
missions ot each of two persons made

diﬂerent occasions, that they were
partners, is sutﬂcient to establish the
partnership:
Fisher,
Chamberiin
v.
117 Mich., 428; 75 N. W., 931: Arm
strong v. Potter, 103 Mich., 409; 61
N. W., 657.
25-Baker v. Stackpole, 9 Cow., 420.
But the rule stated in the text as to
the effect of the admission of a part
ner after
is somewhat
dissolution.
modiﬁed in this state; upon that point
our supreme
court say, that “One
partner, after dissolution ot the firm,
cannot. by his admission or contract.
create a new partnership liability, nor
for a like reason can he by his admis
sion revive a claim against the ﬁrm
which has been barred by the statute
of limitations, since this is equivalent
to a new contract. On the other hand,
with the exception of claims barred by
the statute of limitations
and others
coming within a similar
reason,
we
think it equally clear on principle,
that the admission of a partner, made
after such dissolution,
having refer
ence
to previous
actual partnership
dealings .or transaction,
stands upon
grounds, and is evidence
the
same
against the ﬁrm in like manner. as if
made
such
before
dissolution.
The
dissolution
cannot destroy the joint
liability of the partners, nor alter
their relations to third persons in re
spect
to contracts made, or transac
tions which occurred betore the disso
lution.
The dissolution
acts upon
future, not upon past transactions.
As
to persons whose claims have been
contracted on the credit of the ﬁrm,
the partnership,
for all substantial
purposes, continues until such claims
have been satisﬁed.
And persons who
on
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an. action against persons as partners,

the declarations of
partners; they

one are not admissible to prove the others to be

are to be received as evidence of the fact only against the per
son making them."
§422. By g'ua.rdia.n.—-A guardian
admissions adverse to the Ward.2"

cannot bind his ward by

§423. Declarations by former owner of demand in suit.—
Declarations made by the former owner after parting with
title are not admissible to effect the rights of one deriving title
such former owner be dead. But where
made by a former owner, while he still was the owner, they
are competent against the subsequent purchaser.”
from him, although

§424. Admissions by husband or wife.-The admissions of
the wife when she can be considered the agent of the husband,
Therefore, where the wife has
are evidence against him.”
acted for her husband, and with his assent, in any department
have bad dealings with the ﬂrm during
its continuance, are, as to all matters
touching such dealings entitled to the
same benefit from the admissions of a
single partner, whether made before
or after the dissolution, unless shown
But the ad
to be false or fraudulent.
mission of a single partner, after dis
solution, of a pre-existing partnership
liability,
must be conﬁned
to gases,
where there have" been. in fact, pre
dealings with the
vious partnership
plalntiif, or some transactions of the
firm out of which a liability to the
might have originated;
and
plaintiff
the fact that there have been such
transactions,
dealings
or
must be
shown by some general
evidence
at
least, outside of the admission itself":
Pennoyer v. David, 8 Mich., 407.
26-—Whitney v. Ferris,
10 Johns.,
66: l\icl'herson v. Rathbone, 7 Wend.,
The acts and declarations of a
219.
partner actually engaged in a venture
in his own name, cannot be proved for
the purpose of ﬁxing a liability upon
the partnership in respect to such ven
ture:
Lockwood v. Beckwith. 6 Mich.,

Cooper v. Mayhcw, 40 Mich., 52.
Nor
The father
the natural guardian.
is the natural guardian of his child,
but he has no right to admit away the
rights of the ward whose person
is
committed to his custody. lie is guar
dian of the person of his child only,
and has no control of his estate:
Pmver v. liarlow, 57 Mich., 107; 23 N.
W.. 606.
28—And
where personal property
has been sold, the subsequent
admis
sions and declarations of the former
owner are not admissible to affect the
title of the vendee: Paige v. Stephens,
23 Mich., 857: Muncey v. Sun Insur
ance Oﬂice, 109 Mich., 542; 67 N. W.,
562; Stanseli v. Leavitt,
Mich.,
51
536; 16 N. W., 892; see, 1 Greenl. Ev.,
5 190, ed. 16. The death of a party to
a suit before
it is brought to trial.
does not exclude evidence of his admis
sions, nor affect the validity
of a
deposition taken during his lifetime:
Matson v. Melchor, 42 Mich., 477: 4
N. W., 200.
So as to entries in books
of a deceaed person:
Bliss v. Estate
of Plummer, 103 Mich., 181; 61 N. W.,

168.

263.

27—The guardian ad iitvm, of an in
fant defendant cannot bind his ward
admissions against his interest:
by

iiopkins

can
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of business, her admissions or acknowledgments are evidence
to charge the husband.-"*° But she cannot bind her husband by
admissions unless they fall within the scope of the authority
which may reasonably be presumed to have been derived from
him.
is,

The general rule
that the \vife’s admissions will not bind
the husband; except when acting as his agent. The declaration
of husband and wife are subject to the same rule of exclusions
is

which govern their testimony as witnesses.“
The wife
not
bound, nor can she be aifected by the admission of her husband
as to her separate estate,"
extent of and how construed.—The
en
in relation to
to be taken together, and
amounts to a denial of any present indebtedness,
will

488.

.'i2—Glover
As to

470.

v.
when

11
Alcott.
Mich..
the wife will be

a

the admission be that

estopped
by the act ot the husband
in the disposal of her separate prop
erty, see, Dann v. Cudney, 13 Mich.,

Where business is conducted en
tirely by the husband, but in the name
ot the wife, she will be bound by
the husband's statements and conduct
in the course
of the business, and
notice to the husband is notice to her:
Leland v. Collyer, 34 Mlch., 418; see,
Osborn v. Osborn. 36 Mlt-h., 4S.
The
wil’e is not affected by the statements
oi.’ the husband relative to his purpose
transferring
property
in
to
her:
Whelpley v. Stoughton. 112 Mich., 594;
70 N. W., 1098; Blanchard v. Moors,
85 Mich.. 380: 48 N. W.. 542.
33—'i‘homson v. Austen,
D.
Ry., 358.
The general rule is well
settled that the whole of an admission
must be taken together, though a Jury
are not bound to give equal weight to
that which operates in favor of the
party making it: Case v. Dean, 16
Mich., 22.
Where there is conﬂicting
testimony as to the admissions of par
ties, it is safer to trust to the inter
ences to be drawn from their conduct
than to attempt to reconcile such
conﬂict without regard to their con
Their acts clearly shown are
duct.
more reliable than any recollection of
Miller,
their words:
Russell
v.
26
Mich.,

422

&

2

239.

a

a

a

6

2

5

5

2

1

1

3

1

Bing., 199:
30--Cliﬂord v. Burton.
Ibld., 170: Cotes
Petty v. Anderson,
N. P., 485: see,
Camp.
v. Davis,
Camp., 304; Pale
Crosby v. Percy,
Esp., 511: and
thorp v. Furnish,
205; Ed
Selden,
Gates v. Brower,
gerton v. Thomas. Ibid., 40.
31—1 Greenl. l~1v., 341; Dawson v.
Hall,
Mich., 390.
A wife's admis
sions, unless conﬁned to acts of agency,
cannot be used against her husband in
an action on contract against him, ex
cept
when they are res geattle, and
admissible as acts and not as relations
of facts: Rose v. Chapman, 44 Mich.,
S0, in an action
N. W., 681.
312:
involving
sale
to a wife through
made
admissions
her husband. his
after his wife's title had vested, and
when be was not acting in her busi
His
ness, cannot be used against her.
admlsions as to past transactions
cannot hind her unless they are a part
of the res geatae: Stansell v. Lenvltt,
51 Mich., 536; 16 N. W., 892.
woman is not
When a married
promissory note signed by
bound by
her,
her oral admission of liability
will
thereon will not bind her—nor
her oral promise to pay it: Buhler v.
Jennings, 49 Mich., 538; 14 N. W.,

So,

if

it

debt,
not alone be proof of the debt.”

it

is

if,

Admissions,

1.

§425.
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the demand once existed, but had been paid, it will not alone
be of any avail.“
But where a party admits the existence
of a particular debt or the accuracy of certain items charged
against him, although, at the same time, he sets up an off-set
of other items in his own favor, his admission is competent
evidence to justify a recovery for the debt of items thus ad
mitted, unless the alleged set-oﬂ:‘ is duly proved. Such a state
ment is an unqualiﬁed admission of a present indebtedness,
although accompanied by an assertion of a counter demand
in his own favor. But the assertion that a set-oﬂ exists does
not prove its existence, although the admission may conclu
sively establish the debt or items claimed to be due from the
party by whom the admission was made.“
A party whose admissions and confessions are resorted to as
evidence against him, has, in general, a right to insist that the
whole should be taken together; but the part called out by him
should relate to the point of fact inquired into on the other
side.“
Verbal admissions should be carefully scrutinized because of
liability to error through failure correctly to lmderstand or
recollect the words used."
DEPOSITIONS.

Taking of how regu1a.ted—upon notice.-The taking
of depositions is now regulated by Act No. 180, Public Acts of
This act provides for the
1895, being C. L., §§ 10136-10143.
taking of depositions de bene esse and in memoriam perpetuam;
and for taking them upon notice, by commission or under
The ﬁrst section of the statute is as follows:
stipulation.
§ 426.

34—Smlth v. Jones, 15 J’ohns., 229;
also, Carver v. Tracy. 3 Johns.,
427: Fenner v. Lewis. 10 IMd., 38;
Perego v. Purdy, 1 I-lllton, 269.
35—Delameter v. Pierce, 3 Denio,
see.

315.

36—-Garey v. Nicholson. 24 Wend.,
850; Dorlon v. Douglass, 6 Barh.. 451:
Rouse v. Whited, 25 IMd., 279; Rouse
v. Whited. 11 E. 1". Smith, 170. Where
a fact is sought to be shown by a
and admissions
party's
declarations
different
conversa
made
in several
bearing
tions, ail the conversations

upon the subject at inquiry must be
submitted to the jury:
v.
Nesbit
Stringer,
2 Duer.,
Halsey
‘.26: see.
v. Jarvis, 7 Bosw..-161.
And where
plaintiff proves a demand for the pay
ment of money in the hands of de
fondant, and a refusal, the defendant
may show the reasons given for the
refusal:
Bennett v. Burch, 1 Denio,
141.

37-Fiart

v.

Village

130 Mich., 181:
ple v. McArron,

W., 944.
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of New Haven.
W., 677: Peo
Mich., 2; 79 N.
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is

it

is

it

is

it

is

is

is is,

“The testimony of any witness may be taken by deposition
de bene eesse, in any civil cause or matter, begun or pending
in any court of record, at law or in chancery, or before any
probate court, or commissioners on claims appointed by any
probate court, or arbitrators, referees or circuit court com
missioner, or justice of the peace in the state of Michigan,
or
or in any other civil proceeding, when the witness
about
about to go or resides out of-the state of Michigan, or
to go or reside more than ﬁfty miles from the place of trial,
or beyond the jurisdiction of the court; or when the witness
reasonable cause for
sick, aged or inﬁrm or where there
apprehension that his testimony cannot be had at the trial of
needed for use on hearing of mo
the cause, or Where
tions, petitions, proceedings for injunctions, or upon any other
interlocutory or other proceedings prior to ﬁnal hearing of any
cause; and in all cases where aﬁidavits are permitted to be used
in proceedings before the court; also when
desired to take
conditionally and perpetuate testimony in suits to be begun;
shall
and in any other case not above provided for when
appear to the court or judge thereof that the purposes of jus

will

be aided thereby}

The deposition may be taken be

1——Under a statute similar to this
tar as there being any requirement
of a showing of ground or reason for
taking the deposition as a prerequisite
so

a

&

of its taking, it was held that no such
showing was necessary.
That it was
suﬂicient it, before the deposition was
put in evidence, some one of the rea
sons named in the statute. as ground
for its taking, be made to appear.
Such would seem to he the construc
Pat
tion to be put on this statute:
terson v. Wabash, St. L.
P. Ry. Co.,
54 Mich., 91; 19 N. W., 761.
Where a non-resident plaintii! in a
civil action notiﬁes defendant of his
willingness to appear
on the trial as
witness and to produce all books
relating
and papers in his possession
to the subject oi.‘ the litigation he can
not be compelled to submit to the tak
ing oi his deposition under this act
merely to enable the defendant to en
quire into the truth ot his testimony
Young v. Kent Circuit
before trial:
Judge, 116 Mich., 10; 74 N. W., 206.

Testimony may be taken by deposi
tion under this statute for use on
hearing of
motion for a new trial:
Eikhoif v. Wayne Circuit Judge, 129
Where
Mlch.. 150; 88 N. W., 397.
a deposition was taken under a stipu
lation that it should be used only in
case the witness should be unable to
attend court it was held not to be
error to receive the deposition where
she made an aliidavit of her inability
which was opposed only by the un
sworn statements of opposing coun
Styles v. Decatur,
sel:
Mich.,
131
444; 91 N. W., 622.
The admission oi’ a second deposi
tion, taken after due notice, to show
facts not shown in the ﬁrst, is in
the discretion oi’ the trial court: Fre
Tommei, 131
donia Nat‘l
Bank
v.
Mich., 674$ 92 N. W.. 348.
The de
position of the witness may itself be
made to show the reason
which jus
titles its taking or this may be made
otherwise to appear when the deposi
tion is oifered.
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§ 426

fore any judge of any court of the United States, or of any
state of the United States, or of any foreign country, or before
any commissioner of a circuit court in Michigan, or of the
United States, or of any state, or any commissioner for Michi
gan, or any consul, or consular oﬁicer, justice of the peace,
officer, or notary public, authorized by the laws of this state,
or of any other state, or of the United States, or by the laws
of any foreign country, to administer oaths, not being of coun
sel or attorney for either of the parties, nor interested in the
event of the cause. The seal of such court or official, or a cer
tiﬁcate of such authority given under the seal of any court of
record, shall be pr-ima facie evidence of authority to act. Rea
sonable notice must ﬁrst be given in writing by the party, his
attorney or solicitor, proposing to take such deposition, to the
opposite party, or his attorney of record, which notice shall
state the name of the witness or witnesses, and the time and
place of taking his deposition, and the name of the oﬁicial
before whom the same will be taken, and in all cases in rem,
attachment or replevin, the person having the agency or pos
session of the property at the time of seizure, shall be deemed
the adverse party, until a claim shall have been put in, or ap
pearance entered in the cause; and whenever, by reason of the

from the jurisdiction of the party, or want of an oppo
site attorney of record, or other reason, the giving of the
notice herein required shall be impracticable, it shall be lawful
to take such depositions as there shall be urgent necessity for
taking, upon such notice as any judge authorized to hold
courts within the jurisdiction where the suit is begun shall
think reasonable, and direct.” Any person may be compelled
to appear and depose as provided by this act, by the order or
absence

2—Where notice was served on Jan.
10th
for the taking of a deposition
on Jan. 14th, 267 miles distant. court
being then in session and a Sunday
intervening. it was held not an abuse
oi’ the discretion of the court to reject
the deposition for want of the "rea
sonable notice" of its taking required
Drosdowski v. Order
by the statute:
of Chosen
Friends. 114 Mich., 178:
Where the notice
72
N. W., 169.
stated an intention to take the depo
sition on “written interrogatories at

tached," and none were attached and
the deposition had been ﬂied
three
months before the objection was made,
it was held an admissible deposition:
Record Pub. Co. v. Merwin. 115 Mich.,
10; 72 N. W., 998.
As to what is
“reasonable notice" depends upon the
circumstances of each particular case:
See, iinrris
v. Brown.
63 Me..
51:
Trevelyan‘s Adm'r v. Loft. 83 Va.,
146; 1 S. l’<l.. 901; Harrls's Appeal,
492; 20 Atl., 617.
58 Conn.,
Under
the clause providing
for cases where
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process of any court, and to produce books and papers in the
same manner as Witnesses may be compelled to appear and
.
testify in court.”-'*

This statute applies to all classes of proceedings in all kinds
of tribunals in which it will become necessary to use evidence
and supersedes all prior statutes on the subject.

By commission.—Section 2 of the act provides for
§427.
the taking of the deposition by_commission in all cases where
it might be taken by notice. This section requires that “upon
affidavit showing reason therefor” “any circuit court com
missioner in the state of Michigan, or the court in which such
proceeding is begun or pending, or the judge, clerk or register
thereof, or in any case pending before a justice of the peace,
such justice” shall “issue a commission (upon which shall be

printed section four of this act) for the taking of the testi
mony” of the witness before the person appointed in the com
mission. “Written interrogatories to be put to such witness
by such commissioner may be attached to the commission; if
attached, a copy thereof shall be attached to the notice, which
shall in any case be given to the opposite party, or his attor
ney or solicitor, of the time and place of taking testimony
Cross and re-direct interrogatories,
under such commission.
desired
which it is
the commissioner shall put to the witness,
shall thereupon be promptly furnished to the respective parties,
and to such commissioner. Where default or order pro confesso
has been entered in the cause notices shall not be necessary/’4
service under the general provision
“impracticable,"
it seems to be re
quired that _a showing under oath be
rendering
made ot the circumstances
it impracticable.
3-—Before a deposition taken in the
absence of a party can be used it must
appear that he was required to attend
and has been put in default by the
Campsu v. Dewey. 9
proper notice:
It is purely a stautory
Mich.. 409.
proceeding and the statute must be
substantially complied with:
Thomp
son v. Clay. 60 Mich., 632; 27 N. W.,
A notary public of another tnte
699.
is presumed to have authority to ad
Pinkham v. Cockeil,
minister oaths:
77 Mich., 269: 43 N. W., 921.
4—'.i‘his statute does not require the

the
is

settling 01' the interrogatories by the
court or any oﬁcer before the cause
or proceeding may be pending. Indeed
it is not essential to this proceeding
by commission.
to take depositions
that there be any written interroga
tories.
See sections 2 and 4 of the
The person appointed by
act.
the
commission is qualified by virtue
of
such commission to administer oaths
and needs no other qualiﬁcation.
As
to whether ‘that clause of this sec
tion doing away with the requirement
of the statute as to notice, in cases
where default or orders pro confeaso
have been entered, should be construed
unnecessary
in
as rendering notice
cases
where default has been taken
to appearance, there may
subsequent
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Compelling attendance of witnesses.—Section 3 gives
courts of record of the state authority to “compel the attend
ance of witnesses and the giving of their testimony and the
§ 428.

production of books, papers and other evidences, before the
persons authorized to take testimony and also under commis
or letters rogatory, issued out of any court of any other

sions,

state, or of the United States, or of any foreign government
or country.” Section 1 of the act gives authority to compel
the attendance of witnesses Whose depositions are to be taken
to be used in proceedings in this state. This sedtion 3 is to give
such authority as to depositions to be used in courts outside
‘

this state.

4
Swearing, and examination of witness.—Section
§429.
provides that “Each witness shall be sworn or aﬁirmed by the
oiﬁcer or person empowered to take such testimony, to tell
the truth, the whole truth, and nothing but the truth, con
cerning the matter at issue in the cause. Every witness may be
examined, cross-examined, and re-examined, orally, and also
so examined

in addition to written, direct or cross-interroga

tories.
Examinations may be adjourned from time to time.
Testimony may be written or taken stenographically and tran
scribed under direction of the oﬁﬁcer so taking the same and
shall be signed by the witness and certiﬁed as correct by the
official before whom it is taken, but signatures of witnesses
may be waived in writing by agreement of parties.

Return of the deposition.—The deposition when taken
shall be forthwith enclosed by the official before whom the
same is taken and endorsed with the title of the court and
§ 430.

See,
question:
some
Ketchum _v.
Kent Circuit Judge, 115 Mich., 60;
The provision that
72 N. W., 1110.
“any person may be compelled to ap
“by the order or
pear and depose“
process of any court," etc., can have
reference to depositions taken within
the state only since n court of this
state cannot have compulsory prowers
boundaries of the state.
beyond
the
and no statute of the state can give
such power to courts outside the state.
As to the rights oi.’ parties if there is
failure to appear on the part of either
it can be said that it there is ren
be

sonabie time given for the other party
to appear, and he does not appear. no
rights are lost by assuming that he
does not intend to appear:
See. Stock
ton v. Williams. Wk. Ch., 120; Wixom

Stephens, 17 Mich., 523.
The of
ﬂcer taking the deposition may swear
an interpreter when necessary: Cam
As to
pau v. Dewey, 9 Mich., 408.
the taking ot the deposition in narra
Dewey,
v.
tive form. see, Cnmpau
supra, where under a statute similar
it was held that it
in its language.
was permissible at least unless ob
jection were taken at the time.
v.
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and how it is to be sent, and he shall sign the endorsement, and
the same shall be transmitted by mail or otherwise, to the court

in which the cause is pending, and in case such deposition is
taken for use before commissioners on claims appointed by any
probate court, to such court, and then be opened by the court
or clerk or register, and written notice thereof then given by
mail or otherwise to the parties.
Objections to notices of, or
objections to the manner of taking the testimony, or of certi

fying or returning the deposition shall be regarded as waived
unless made in writing within three days a'fter knowledge or
notice of the return thereof/’5
Depositions in perpetuam memoriam.-—Section ﬁve
§431.
of the act in question provides for the taking of testimony in
perpctuam me-moriam by any person who expects to be a party
to a. suit in a court of record and is not applicable in actions
before justices of the peace.
There is no provision of the
law for the taking of depositions of this sort for use in justices’
courts.

Taking of depositions by agreement.—Section sixof
§ 432.
the act authorizes parties to actions begun, or to be begun, to
take testimony by deposition in such manner as they may
agree, and they may bystipulation control the manner in which
5—An objection that notice was for
taking the deposition on “written in
terrogatories attached," and none were
attached, must be made within
the
three days of the statute: Record Pub.
Co. v. Merwin, 115 Mich., 10; 72 N.
W., 989.
That no notice of the ﬁling of the
deposition was given will not defeat
its use: Knight v. Emmons, 4 Mich.,
555.
Oral examination may be had
though the deposition is taken by com
mission accompanied by written inter
rogatories.
While this statute does
not expressly require the reading over
to the witness of the deposition after it
has been written, yet such practice has
been most strongly
commended: See,
People v. McKinney,
355;
49 Mich.,
13 N. W., 619; Godfrey v. White, 43
Mich., 189; 5 N. W., 243.
The only
certiﬁcate speciﬁcally required by the

statute is one that
the
testimony
transcribed
from a stenographic re
port ot the examination. when such
is the procedure, is correct.
It must
be made to appear, however, in some
way: (1) that the witness was sworn
in the manner required by the statute;
(2). how and by whom the witness
was examined; (3), when and where
the deposition was taken:
(4), that
the signature to the deposition is that
of the witness unless the signing is
waived by the written stipulation of
the parties.
In short, it must be
made to appear that the requirements
of the statute have been met, before
the deposition can be used. and a cer
tiﬁcate oi’ the oﬂicer before whom
it was taken is proper proof of these
facts: See, Bell v. Morrison, 1 Pet.
U. S-, 354.
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§

433

It is difﬁcult to
such deposition so taken shall be returned.
conceive that there can be any limitation of this authority by
In civil cases parties can usually by agreement
construction.
control the manner of producing and presenting the evidence
to the court so long as they do not attempt to interfere with
the orderly procedure of the trial.
Use of, and authority of the court over.—In section
seven provision is made that “Depositions taken under this
act may be read and considered in evidence at the trial or on
any hearing, and on appeals and retrials of the same cause of
§ 433.

action, but the court shall have power to regulate the use, to
prevent abuses thereof, and may order the retaking of testi
mony, or the production of the witness, if within the juris
diction, notwithstanding that his deposition has been taken.
In any case either party may obtain subpoena and compel the
usual attendance and re-examination of the witness, notwith
standing his deposition has been taken, if he is within the
jurisdiction of the court and able to attend, and give his testi
mony in the usual way for or at the trial.” The provisions of

this section

so

far

as they

purport

authority
declaration of

to give the court

to require the presence of the witness are but a
the law in the absence of such a provision.
It has always been
a good objection to the reading of a deposition that the reasons
which authorized it to be taken no longer exist.“

Fees for ta-king.—The provisions for fees for taking
§434.
are found in section eight. Two dollars are allowed for “tak
ing, certifying, sealing and forwarding: Ten cents for each one
hundred words to be considered as costs in the case.
For
copies furnished to parties, three cents per hundred words.
Each party is required to pay for his own examination, direct
or cross in the ﬁrst instance, but of course may tax them back
at the rate aforesaid

if

he recover costs."

6—Emlaw

v. Emiaw, 20 Mich., 11.
requirement
is no
that
7—There
copies 0! the deposition shall be furnished to parties, but it turnished, in

the absence of any agreement
as to
compensation, the statutory rate would
doutbless control.
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