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Weall, who died In 1868, beestate, inhis residuary personal
cluding leaseholds, to John Weall the elder,
William WeaU the elder, and William Lightto raise certain
foot, upon trust thereout
sums, and as to the ultimate residue upon
trust to pay the income thereof to Margaret
Andrews (therein called Margaret Weall) during her life and after her death upon the
And the testator
trusts therein mentioned.
devised the residue of his real estate to the
same trustees upon trust (siftject to certain
payments) to pay the residue of the rents and
profits to Margaret Andrews during her life,
and after her decease upon the trusts therein mentioned.
William Weall the elder died
in 1874, and John Weall the elder died in
1879; and the defendants William Weall and
John Weall were appointed trustees in their
The defendants William Weall and
places.
John Weall and William Lightfoot for several
years prior to 1884 employed Sydney F. Weall
as solicitor to the estate and to collect the
of 5 per
rents, allowing him a commission
cent, on the rents.
They also paid, or allowed him to retain out of the rents, certain
sums of money for costs, part of which, as
Margaret Andrews alleged, and as the court
held on the evidence were unnece'ssary, and
part ought to have "been charged to corpus
William Lightfoot died
and not to income.
Benjamin

queathed

in

1886.

Margaret

against

-John

Andrews

the

defendants
Weall and against

brought this action
William Weall and
the executors of W.

Lightfoot claiming that the defendants William Weall and John Weall and the estate of
William Lightfoot were jointly and severally
liable to make good to- her the losses she had
incurred as aforesaid; and claiming all necessary

accounts

as to the estate

of the tes-

tator and the costs of the action.
The principal defense was that the plaintiff
was aware of and assented to what was
done, and that some of the costs were incurred by her desire.
This was the trial of the action.

Warmlngton, Q. C, and MacSwinney, for
plaintiff. Barber, Q. C, and Bardswell, for
defendants.
Soames, Eidwards & Jones, for plaintiff.
E. W. Reeves, for defendant Sedguirck & Co.

KEKWICH, J. The only point argued on
the further consideration of the case and now
requiring decision is by whom the costs of
the action are to be borne.
The short result
of the proceedings is that none of the costs
which are mentioned in the statement of
claim and which gave rise to the litigation

are payable out of income aa dlstlngnished
from corpus, and that, almost precisely to the
extent contended for by the plaintiff, they are
not chargeable against the trust estate at all.
Therefore, speaking generally, the plahitifl
has succeeded, and the defendants, the present trustees and representatives
of a deceased trustee, have failed in the action, and the
questions occur, why is not the plaintiff entitled to her costs, and why should the defendants not be held liable to pay them?
On behalf of the 'defendants it was argued
by Mr. Barber with his accustomed force that
they had been proved to be in the wrong
only as regards matters of account, and that
trustees do not pay costs occasioned by errors in accounts, and. Indeed, are allowed
them out of the trust estate unless misconduct has been proved; and he relied on the
cases of Turner v. Hancock, 20 Ch. Div. 308,
and Stott v. Milne, 25 Ch. Div. 710.
Those
cases, of course, are binding on me and must
venture to add that In my
be followed; but
Judgment they express in apt language what
They
has ever been the rule of the court.
express what is termed the contract between
trustee and cestui que trust, and also that
tenderness which the court is anxious to exhibit towards trustees honestly exercising discretion in discharge of their duties, often difficult and still more often thankless.
This, however, does not dispose of the case
before me. There is another and somewhat
different question which must all the more
be considered because, as pointed out by Mr.
Warmington in reply, this is not really an action for administration of a trust, but it was
commenced and brought to trial for the purpose of challenging the claim of the trustees
particular items of expenditure
to charge
against the trust estate.
Consider for a moment the position of that
special agent called a trustee as regards the
He certainly has
employment
of subagents.
the right to appoint them, if and so far as
requires;
the work of the trust reasonably
for instance, he may appoint a broker to
or a solicitor
make or realize investments,
to do legal business, and the power of employment involves that of remuneration at
The limit of the
the cost of the trust estate.
power of employment is, as pointed out in
the well-known case of Speight v. Gaunt, 22
Ch. Div. 727, 9 App. Cas. 1, reasonableness,

I

and whether there happens to be a standard
to which appeal can be made by taxation or
must also,
otherwise or not, reasonableness
think, be the limit of the power of remuneration. A trustee is bound to exercise
discretion in the choice of his agents, but so
long as he selects persons properly qualified
he cannot be made responsible for their inHe does not in
telligence or their honesty.
any sense guaranty the performance of their
duties.
It does not. however, follow that he
can intrust his agents with any duties which
they are willing to undertake, or pay them
which
or agree to pay them any remuneration

I
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they see fit to demand.
The trustee must
consider these matters for himself, and the
court would be disposed to support any conclusion at which he arrives, howeva: erroneous, provided it really is his conclusion,— that
is, the outcome
of such consideration as
might reasonably be expected to be given to
a like matter by a man of ordinary prudence
guided by such rules and arguments as generally guide such a man in his own affairs.
If trustees fail to exercise their discretion, or
purporting to exercise it do so in such a manner that the court i§ bound to infer that they
have not done so honestly, their costs of any
are
proceedings challenging their accounts
taken out of the rules laid down in Turner v.
Hancock, 20 Ch. Div. 303, and Stott v. Milne,
25 Ch. Div. 710; and the court is at liberty,
may
be
and under certain circumstances
bound, for the protection of cestuis que trustcosts, or even
ent, to disallow the trustees'
make them pay those of others.
One other general remark before applying
particular
these principles
to
the
case.
Trustees deserve and receive the upmost conThey
sideration at the hands of the court.
gratuitously undertake duties for the benefit
of others, and as regards costs and otherwise
they are entitled to generous treatment
But
cestuis que trustent also have their rights,—
their claim to consideration. The trust property is theirs, managed for their benefit, and
on the trial of a question between them and
their trustees, by whom costs are to be borne,
they may fairly require something more to
They
be proved than absence of dishonesty.
must not complain of mistakes or errors in
judgment, but reasonable prudence is not too
much for them to require, and by reasonable
prudence
mean that which is defined in the
judgment in the case of Speight v. Gaunt, 22
Ch. Div. 727, 9 App. Cas. 1, already mentioned.
have intended throughout the above remarks to follow the principles of that case
and of subsequent
cases commenting on it.
A decision of the house of lords- requires no
sanction,
but the language used by other
judges in adopting and expounding that particular decision has assisted to make it a
most instructive and useful statement of the
extent and limit of trustees' authority and
Now, to apply these
consequent
liability.
principles to the case in hand. Of the three

I

I

of Benjamin Weall's will in oflBce
during the period of the transactions to
which this litigation relates John Weall was
He was the actundoubtedly
the foremost.
ing trustee, and by him William Weall, who,
as far as I can see, did nothing, was contentto be guided.
William Lightfoot, the third
trustee (now dead), also did little, but he
had views of his own, which, according to
with some
the correspondence,
he asserted
vigor.
They were peculiar views and open
to criticism, but he has not had an opportunity of explaining himself, and I therefore
Suffice It to
refrain from further comment
trustees
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say that, as regards the 'particular matter
which gave rise to this action, he certainly
did not differ from his colleague John Weall,
in the sense of urging the adoption of a
course more agreeable
to the plaintiff's requirements.
These trustees had employed
as their solicitor for trust purposes Mr. Sydney F. Weall, and, besides giving him ordinary legal business, they had allowed him
to receive the rents of the trust estate and
to retain a commission of 5 per cent, for his
trouble.
This does not commend itself to
me, but the plaintiff's claim to be reimbursed
this commission was abandoned at the trial,
and although it was stipulated that the proper influence, whatever that might be, on the
subject of costs should not thereby be lost,
yet, not having had an opportunity of fully
discussing the matter, I prefer to lay it aside.
Observe, however, that this receipt of rents
has really been the moving cause of the litigation, for it is clear that, if Sydney F. Weall
had not had the means of paying himself the
charges
objected to, he would never have
been paid at all, and this action would not
have been necessary.
Mr. Sydney F. Weall,
without Instructions or any sufficient reason,
prepared an abstract of the title to the testator's residuary estate, and charged for It
nearly £100. To this charge the plaintiff objected. Having read through the correspondence, the position taken by her is plain,
as is also the manner in which she was treatShe from first to last obed by the trustees.
jected to the charge on principle, and asserted
that it must be wholly disallowed. They, on
the other hand, never went further than a
suggestion that the bill should be taxed, and
though perhaps taxation might have solved
the difficulty, it would have been one under
special order and not such as was suggested
or was likely to be assented to by the solicitor. It is due to the defendant John WeaU
to say that he knew and admitted that the
charge was altogether wrong, and my conclusion from the correspondence, without further explanation, is that with but little enhe would have taken a bolder
couragement
course than, unfortunately for himself ai)d
his colleagues, he in fact did. I again call
attention to the fact that Sydney F. Weall's
receipt of rents had enabled him to pay himself, and this placed the trustees in a position
of great difficulty.
Failing to obtain redress, the plaintiff commenced this action, and, passing over the
statement of claim (in which the facts are
1
stated plainly and with due moderation),
The trusmust say a word on the defense.
tees had claimed to charge the particular
costs already mentioned against the plaintiff's
Income to the exoneration of the corpus of the
trust estate. For this there was no justification, but they pleaded the plaintiff's wish to
that effect, and that she had acquiesced In
At the trial
their dealings with the income.
they were forced to admit this view to be erroneous, and to account to the plaintiff for
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They further pleaded
accordingly.
that the particular costs had been incurred in
with the plaintiffs express decompliance
sire, of which they were unable to tender any
And, the plaintiff alleging that
evidence.
none of the costs were chargeable against income, but that some were chargeable against
corpus, and the rest not chargeable against
the trust estate at all, the trustees justified
all the costs, including those admitted by
John Weall to have been Improperly incurred,
as properly chargeable against corpus.
This
question has been investigated in a most complete and satisfactory manner, with the result
already noticed.
It has been determined that
out of £175. 4s. 8d., the total amount of costs,
£84. 7s. 8d., or less than 50 per cent., is properly chargeable against corpus, and that, as
regards the sum of £90. 17s., there is no
charge whatever, or, in other words, that sum
has been improperly paid to or allowed to be
retained by the solicitor.
I am not sure how
far the conclusion from this ought to be affected by any offer made on behalf of the
plaintiff, but It is worthy of notice that an
offer was made which would have given almost exactly this result without the pain and
Why it was declined
expense of litigation.
do not understand.
It would. I think, be an

income

I

unwarranted departure from the principles
which I have endeavored to expound not to
make the trustees pay the costs which have
been occasioned by tiieir disregard of those
principles and their unjustifiable defense.
To accede to the argument of counsel for the
ought not in any event to do
trustees that
more than deprive them of their costs would
be to cast on the trust estate an undue burden
by reason of litigation which is the direct
consequence of the trustees' default.
It is
right to add that, having gone carefully
through the pleadings and the other papers to
could relieve them of any part
see whether
of the costs as being in respect of matters
capable of being brought under the general
regret to say that
rules in favor of trustees,
The
can find no reason for distinction.
trustees seem .to me to have been wholly
VFTong from first to last.
The form of order may require consideration, but, as regards the only point argued,
my judgment is that the defendants, the trusof the deceased
tees, and the representatives
trustee must pay the costs of the action, including the costs of the remaindermen who
were added as defendants in order to try the
liability of the corpus on which the trustees

I

I

I

insisted.

I

DUTIES AND LIABILITIES OF TRUSTEES.
HUN

T.

(82 N.

CART.
Y. 65.)

Court of Appeals of New York.

1880.

B. Ellery Anderson, for appellants.
■jls G. Barlow, for respondent.

Fran-

J. This action was brought by the
of the Central Savings Bank of the
■city of New York against the defendants,
who were trustees of the bank, to recover
damages which, it is alleged, they caused the
hank by their misconduct as such trustees.
The first question to be considered is the
measure of fidelity, care and diligence which
such trustees owe to such a bank and its depositors. Thef relation existing between the
corporation and its trustees is mainly that of
principal and agent, and the relation between
the trustees and the depositors is similar to
that of trustee and cestui que trust. The
trustees are bound to observe the limits placed
upon their powers in the charter, and if they
transcend such limits and cause flamage, they
they act fraudulently or
incur liability.
do a willful wrong, it is not doubted that
they may be held for all the damage they
But if
cause to the bank or its depositors.
they act in good faith within the limits of
powers conferred, using proper prudence and
diligence, they are not responsible for mere
That the
mistakes or errors of judgment
trustees of such corporations are bound to
use some diligence in the discharge of their
All the authori■duties cannot be disputed.
ties hold so. What degree of care and diliNot the
gence are they bound to exercise?
highest degree, not such as a very vigilant
or extremely careful person would exercise.
If such were required, it would be difficult
to find trustees who would incur the responsibility of such trust positions. It would not
be proper to answer the question by saying
the lowest degree.
Few persons would be
willing to deposit money in savings banks,
«r to take stock In corporations, with the understanding that the trustees or directors
were bound only to exercise slight care, such
as inattentive persons would give to their
own business, in the management of the large
And important interests committed to their
hands.
When one deposits money in a savings bank, or takes stock in a corporation,
thus divesting himself of the immediate control of his property, he expects and has the
right to expect that the trustees or directors
who are chosen to take his place in the management and control of his property, will exercise ordinary care and prudence in the trusts
committed to them—the same degree of care
and prudence that men prompted by self-interest generally exercise in their own affairs.
When one voluntarily takes the position of
trustee or director of a corporation, good faith,
exact justice, and public policy unite in requiring of him such a degree of care and pru■dence, and It is a gross breach of duty— crassa
negligentla— not to bestow them.
EARL,

receiver

If
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It Is Impossible to give the measure of culpable negligence for all cases, as the degree
of care required depends upon the subjects to
which it is to be applied. First Nat Bank v.
Ocean Nat Bank, 60 N.Y. 278. What would be
slight neglect in the care of a quantity of iron
might be gross neglect in the care of a jewel.
What would be slight neglect in the care exercised in the affairs of a turnpike corporation or even of a manufacturing corporation,
might be gross neglect in the care exercised
In the management of a savings bank intrusted with the savings of a multitude of poor
people, depending for its life upon credit and
liable to be wrecked by the breath of suspicion.
There Is a classification of negligence
to be found in the books, not always of practical value and yet sometimes serviceable, into slight negligence, gross negligence,
and
that degree of negligence intermediate the
two, attributed to the absence of ordinary
care; and the claim on behalf of these trustees is that they can only be held responsible
in this action in consequence of gross negligence, according to this classification.
If
gross negligence be taken according to its ordinary meaning— as something nearly approaching fraud or bad faith— I cannot yield
to this claim; and if there are any authorities upholding the claim, I emphatically dissent from them.
It seems to me that it would be a monstrous proposition to hold that trustees, intrusted with the management of the property,
interests and business of other people who divest themselves of the management and confide in them, are bound to give only slight
care to the duties of their trust, and are liable only in case of gross Inattention and negligence; and I have found no authority fully
upholding such a proposition. It is true that
authorities are found which hold that trustees are liable only for crassa negligentia,
which literally means gross negligence; but
that phrase has been defined to mean the absence of ordinary care and diligence adequate
to the particular case.
In Scott v. De Peyster, 1 Bdw. 513, 543— a case much cited—
the learned vice-chancellor said: "I think the
question in all such cases should and must
necessarily be, whether they (directors) have
omitted that care which men of common prudence take of their own concerns.
To require more, would be adopting too rigid a
rule and rendering them liable for slight neglect; while to require less, would be relaxing
too much the obligation which binds them to
vigilance and attention in regard to the interests of those confided to their care, and expose them to liability for gross neglect only—
which is very little short of fraud itself." In
Spering's Appeal, 71 Pa. St. 11, Judge Sharswood said: "They [directors] can only be regarded as mandataries— persons who have
gratuitously undertaken to perform certain
duties, and who are therefore bound to apply
ordinary skill and diligence, but no more."
In Hodges v. New England Screw Co., 1 B.
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312, Jenckes, J., said: "The sole question
is, whether the directors have or have not bestowed proper diligence. They are liable only for ordinary care; such care as prudent

I.

And in the
men take in their own affairs."
same case, Ames, J., said: "They should not
therefore be liable for innocent mistakes, unintentional negligence, honest errors of judgment, but only for willful fraud or neglect,

and want of ordinary knowledge and care."
The same case came again under consideration in 3 B. I. 9, and Green, C. J., said: "We
think a board of directors, acting in good
faith and with reasonable care and diligence,
who nevertheless fall into a mistake, either
as to law or fact, are not liable for the consequences of such mistake."
In the case of
Liquidators of Western Bank v. Douglas, 11
Sess. Cas. (Scot.) 112, It is said: "Whatever
the duties (of directors) are, they must be discharged
with fidelity and conscience,
and
with ordinary and reasonable care.
It is not
necessary
that I should attempt to define
remissness
ends and gross
where excusable
begins.
That must depend to a
negligence
large extent on the circumstances.
It is
in the
enough to say that gross negligence
performance of such a duty, the want of reasonable and ordinary fidelity and care, will
impose liability for loss thereby occasioned."
In Charitable Corp. v. Sutton, 2 Atk. 405,
Lord Chancellor Hardwicke said, that a person who accepted the oifice of director of a
corporation "is obliged to execute it with
fidelity and reasonable diligence," although
he acts without compensation.
In Litchfield
T. White, 3 Sandf. 545, Sandford, J., said:
"In general a trustee is bound to manage
and employ the trust property for the benefit
of the cestui que trust with the care and diligence of a provident owner.
Consequently
be is liable for every loss sustained by reason
of his negligence, want of caution or mistake,
as well as positive misconduct."
In Spering's Appeal, Judge Sharswood said
that directors "are not liable for mistakes of
judgment, even though they may be so gross
as to appear to us absurd and ridiculous, provided they were honest, and provided they are
fairly wiUiin the scope of the pqwers and discretion confided to the managing body." As
I understand this language, I cannot assent
to it as properly defining to any extent the
nature of a director's responsibility,
tiike a
mandatary, to whom he has been likened, he
is bound not only to exercise proper care and
diligence, but ordinary skill and judgment
As he is bound to exercise ordinary skill and
judgment, he caimot set up that he did not
possess them.
When damage is caused by
his want of judgment, he cannot excuse himself by alleging his gross ignorance.
One
who voluntarily takes the position of director,
and Invites confidence in that relation, undertakes, like a mandatary, with those whom he
represents or for whom he acts, that he possesses at least ordinary knowledge and skill,
and that he will bring them to bear In the
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discharge of his duties.
Story, Ballm. S 182,
Such is the rule applicable to public officers,
to professional men and to mechanics, and
such is the rule which must be appUcabie to
every person who undertakes to act for another in a situation or employment requiring
skill and knowledge; and it matters not that
the service Is to be rendered gratuitously.
These defendants voluntarily took the position of trustees of the bank. They invited
depositors to confide to them their savings,
and to intrust the safe-keeping and management of them to their sldll and prudence.
They undertook not only that th^ would discharge their duties with proper care, but that
they would exercise the ordinary skill and
judgment requisite for the discharge of their
delicate trust.
Enough has now been said to show what
measure of diligence, skill, and prudence the
law exacts from managers and directors of
corporations; and we are now prepared to
examine the facts of tUs case, for the purpose of seeing if these trustees fell short of
this measure in the matters alleged in the

complaint.
This bank was incorporated by the act
chapter 467 of the Laws of 1867, and it commenced business in the spring of that year.
In a hired building on the east side of Third
avenue, in the city of New York.
It remainefl there for several years, and then removed to the west side of the avenue, between Forty-Fifth and Forty-Sixth streets,
where it occupied hired rooms until near the
time of its failure In the fall of 1875.
During the whole tune the deposits averaged only about $70,000. In 1867, the income of the
bani: was $942.12, and the expenses, including amounts paid for safe, fixtures, charter,
current expenses and Interest to depositors,
were $5,571.34. In 1868, the Income was
$5,471.43, and the expenses including interest

to depositors, $5,719.43.
In 1869, the income
was $3,918.27, and the expenses and interest
paid, $5,346.05.
In 1870 the income was $5,784.09, and expenses and interest, $7,040.22.
In 1871 the income was $13,551.14; which included a bonus' of $4,000, or $6,000 obtained
upon the purchase of a mortgage of $40,000,
which mortgage was again sold in 1874 at a
discount of $2,000, and the expenses, including interest paid, were $9,124.05. In 1872
the Income was $5,100.51, and the expenses,
including interest paid, were $7,212.49. Down
to the 1st day of January, 1873, therefore, the
total expenses, including interest paid, were
$5,046 more than the income.
To this sum
should be added $2,000, deducted on the sale
of the large mortgage in 1874, which was
purchased at the large discount In 1871, as
above mentioned, and yet entered in the assets at its face. From this apparent deficiency should be deducted the value of the safpand furniture of the bank, from which the re-

At theceiver subsequently realized $500.
same date the amount due to over one thousand depositors
was about $70,000, and tlu-
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assets of the bank consisted of about $131,000
in cash and the balance mostly of mortgages
upon real estate.
While the bank was in this condition, -with'
a lease of the rooms then occupied by it expiring May 1, 1874, the project of purchasing
a lot and erecting a banldng-house thereon
began to be talked of among the trustees.
The only reason put on record in the minutes
of the meetings held by the trustees for procuring a new banking-house was to better
the financial condition of the bank.
In February, 1873, at a meeting of the trustees a
committee was appointed "on site for new
building;" and in March the committee entered into contract for the purchase of a
plot of land, consisting of four lots, on the
•comer of Forty-Eighth street and Third avenue, for the sum of $74,500; of which $1,000
was to be paid down, $9,000 on the 1st day
of May then next, and $64,000 to be secured
by a mortgage, payable on or before May 1,
1875, with interest from May 1, 1873, at seven per cent; and there was an agreement
that payment of the principal sum secured
by the mortgage might be extended to May

].

1877,

provided a building should, without

delay, be erected upon the corunavoidable
ner lot, worth not less than $25,000. This
contract was reported by the committee to
the trustees, at a meeting held April 7. On
the 1st day of May, 1873, the real estate was
conveyed and the cash payment was made,
and four separate mortgages were executed
to secure the balance,
one upon each lot.
The mortgage upon the lot upon which the
bank building was afterward
erected was
for $30,500.
At the same time the bank became obligated to build upon that lot a bffllding covering its whole front, twenty-five feet,
and sixty feet deep, and not less than five
stories high, and have the same Inclosed by
the 1st day of November then next Upon
that lot the bank proceeded, in the spring of
1875, to erect a building covering the whole
front, and seventy-six feet deep, and five
stories high, at an expense of about $27,000.
And the bulding was nearly completed when
the receiver of the bank was appointed In
November of that year.
The three lots not
of,
needed for the building were disposed
as we may assume, without any loss, leaving the corner lot used for the building to cost
the bank $29,250; and we may assume that
that was then the fair value of the lot This
case may then be treated as if the trustees
had purchased the comer lot at $29,250, and
bound themselves to erect thereon a building
costing $27,000. When the receiver was appointed that lot and building, and other assets which produced less than $1,000, con-

stituted the whole property of the bank; and
subsequently the lot and building were swept
away by a mortgage foreclosure, and this action was brought to recover the damages

caused to the bank by the alleged improper
Investment of Its funds, as above stated. In
the lot upon which the building was erected.
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At the time of the purchase of the lot the
bank was substantially insolvent. If It had
gone Into liquidation. Its assets would have
fallen several thousand dollars short of discharging its liabilities, and this state of
things was known to the trustees.
It had
been in existence about six years, doing a
losing business.
The amount of its deposits,
which Its managers had not been able to
increase, shows that the enterprise was an
abortion from the' beginning, either because
it lacked public confidence, or was not needed In the place where it was located.
It
had changed its location once without any
benefit
It had on hand but about $13,000
in cash, of which $10,000 were taken to make
the hrst payments.
The balance of Its assets
was mostly In mortgages not readily convertible. One was a mortgage for $40,000,
which had been purchased at a large discount, and we may infer that it was not very
salable, as the trustees resolved to sell it as
early as May, 1873, and in August, 1873, authorized it to be sold at a discount of not
more than $2,500, and yet it was not sold
until 1874.
In this condition of things the
trustees made the purchase complained of,
under an obligation to place on the lot an
expensive banking-house. Whether
under
the circumstances the purchase was such as
the trustees, ]p the exercise of ordinary prudence, skill and care, could make; or whether the act of purchase was reckless, rash,
extravagant, showing a want of ordinary prudence, skill and care, were quif^ons for the
jury. It Is not disputed that, under the
charter of this bank, as amended in 1868
(chapter 294), it had the power to purchase a
lot for a banking-house • "requisite for the
transaction of its business." That was a
power, like every other possessed by the
bank, to be exercised
with prudence and
care.
Situated as this moribund institution
was, was It a prudent and reasonable thing
to do, to Invest nearly half of all the trust
funds in this expensive lot, with an obligation to take most of the balance to erect
thereon an extravagant building? The trustees were urged on by no real necessity,
They had hired rooms where they could have
remained; or if those rooms were not adequate for their small business, we may assume that others could have been hired.
They put forward the claim upon the trial
that the rooms they then occupied were not
That may have been a good reason
safe.
for making them more secure, or for getting other rooms, but not for the extravagance In which they indulged.
It is inferable however that the principal motive which
influenced the trustees to make the change
of location was to Improve the financial condition of the bank by increasing Its deposits. Their project was to buy this corner
lot and erect thereon an imposing edifice, to
inspire confidence, attract attention, and thus
draw deposits.
It was intended as a sort of
advertisement of the bank, a very expensive
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Savings banks are not organone Indeed.
They have no
ized as business enterprises.
stockholders, and are not to engage in speculations or money-making In a business sense.
They are simply to take the deposits, usually small, -which are offered, aggregate them,
and keep and Invest them safely, paying
such interest to the depositors as is thus
made, after deducting expenses, and paying
It is not legitithe principal upon demand.
mate for the trustees of such a bank to seek
deposits at the expense of present depositors.
It is their business to take deposits
It was not proper for these
when offered.
trustees— or at least the jury jnay have
found that it was not— to take the money
then on deposit and invest in a bankinghouse, merely for the purpose of drawing
other deposits.
In making this investment
the Interests of the depositors whose money
was taken, can scarcely be said to have been
consulted.
It matters not that the trustees purchased
this lot for no more than a fair value, and
that the loss was occasioned by the subsequent general decline in the value of real
They had no right to expose their
estate.
the
bank to the hazard of such a decline.
purchase was an Improper one when made,
it matters not that the loss came from the
unavoidable fall In the value of the real esThe jury may have found
tate purchased.
that it was grossly careless for the trustees
to lock up thejunds In their charge In such
an InvestmAs^ where they could not be
emergency which was likely
reached in
to arise in the affairs of the crippled bank.
We conclude therefore that the evidence
justified a finding by the Jury that this was
not a case of mere error or mistake of judgment on the part of the trustees, but that it
was a case of improvidence, of reckless, unin which the trusreasonable extravagance,
tees failed in that measure of reasonable prudence, care and skill which the law requires.
This case was moved for trial at a circuit
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court, and before the jury was impaneled the
defendants claimed that the case was improperly in the circuit, and that it should be
tried at special term; and the court ordered
that the trial proceed, and at the close of
the evidence the defendants moved that the
complaint be dismissed, on the ground that
the action was not a proper one to be tried
before a jury, and should be tried before the
equity branch of the court The motion was
denied, and these rulings are now alleged for
error.
The receiver in this case represents
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the bank, and may maintain any action the
bank could have maintained. The trustees
may be treated as agents of the bank. In
•re German Mln. Co., 27 Eng. Law & Bq. 158;
Belknap v. Davis, 19 Me. 455; Bedford R.
Co. V. Bowser, 48 Pa. St 29; Butts v.
Wood, 38 Barb. 181; Austen v. Daniels, 4
Denio, 299; Ohio & M. R. Co. v. McPherson,
35 Mo. 13.
And for any misfeasance or nonfeasance, causing damage to the bank, they
were responsible to It, upon the same principle that any agent Is for like cause responsible to his principal. It has never been
doubted that a principal may sue his agent
In an action at law for any damages caused
6y culpable misfeasance or non-feasance In
the business of the agency.
The only relief
claimed In this complaint was a money judgment, and we think It was properly tried as
an action at law. No equitable rights were
to be adjusted, and there was no occasion to
appeal to an equitable forum.
Treating this therefore as an action at
law. It follows also that the objection taken
that other trustees should have been joined
In actions ex
as defendants cannot prevail.
delicto the plaintiff may sue one, some or all
of the wrong-doers. liquidators of Western
Bank v. Douglas, 22 Sess. Gas. (Scot) 475;
Barb. Parties, 203.
The defendants Hoffman and Gearty filed
petitions for their discharge In bankruptcy
after the commencement of this action, and
were discharged before judgment, and they
alleged such discharge as a defense to the
action.
The trial judge and the general term
held that the discharge furnished no defense,
This claim
and we are of the same opinion.
was purely for imliqiildated damages occasioned by a tort Such a claim was not provable In bankruptcy, and therefore was not
discharged. Rev. St. U. S. (2d Ed.) §§ 5115,
ZInn v. Ritterman, 2 Abb.
5119, 5067-5071;
Prac. (N. S.) 261; Kellogg v. Schuyler, 2 Denio, 73; Grouch v. Gridley, 6 Hill, 250; In
re Wiggers, 2 Biss. 71, Fed. Cas. No. 17,623;
In re Clough, 2 Ben. 508, Fed. Cas. No. 2,905; In re Sidle, 2 N. B. R. 77, Fed. Cas. No.
12,844.
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conclude therefore that the judgment apfrom should be aflBrmed.
The appeal by the plaintiff from the order
of the general term, granting a new trial as
to defendant Smith, must, for reasons stated
on the argument, be dismissed, with costs.
pealed

All

concur.

Judgment affirmed,
dismissed.

and appeal from order
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KING

V.

TALBOT.

(40 N. Y. 76.)

1

Conrt of Appeals of New York. 1869.
This was an action for an accounting
against the defendants, as the surviving executors of the will of the father of the plainBy the will the executors were ditiffs.
rected to invest $15,000 for each of the plaintiffs, and the executors made these investments in certain railroad bonds and stock,
The value of these
and in some bank stock.
having depreciated, the investsecurities
ment was repudiated by the plaintiffs, and
The further facts apthis action brought.
pear in the opinion of the court.
Stephen
M. Titus,

P. Nash, for appellants.
for respondents.

George

WOODRUFF, J. It is conceded that in
England the rule is, and has long been settled, that a trustee, holding funds to invest
for the benefit of his cestui que trust, is
bound to make such Investment in the public debt, for the safety whereof the faith of
their government is pledged; or in loans, for
which real estate is pledged as security.
And that although the terms of the trust
commit the investment, in general terms, to
the discretion of the trustee, that discretion
is controlled by t}ie above rule, and is to be
within the very narrow limits,
exercised
which it prescribes.
As a purely arbitrary rule, resting upon
any special policy of that country, or on any
peculiarity in its condition, it has no appliIt is not of the comcation to this country.
It had no applicability to the conmon law.
dition of this country, while a colony of
Great Britain, and cannot be said to have
been Incorporated in our law.
So far, and so far only, as it can be said to
rest upon fundamental principles of equity,
commending
themselves to the conscience,
and suited to the condition of our affairs,
so far it Is true, that it has appropriate application and force, as a guide to the administration of a trust here, as well as in England.
do not therefore deem It material to Inof English
through the multitude
quire
cases, and the abundant texts of the law-
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formed their duty with the aid of rules for
the exercise of their discretion, which were
the utterance of equity and good conscience,
intelligible
to
their understanding,
and
otherwise,
available for their information;
trusts heretofore existing have been traps
and pitfalls to catch the faithful, prudent
and diligent trustee, without the power to
avoid them.
But It is not true that there is no underlying principle or rule of conduct in the administration of a trust, which calls for obedience.
Whether it has been declared by
the courts or not, whether it has been enacted in statutes or not, whether it is in
familiar recognition in the affairs of life,
there appertains to the relation of trustee
and cestui que trust, a duty to be faithful,
to be diligent, to be prudent in an administration intrpsted to the former, in confidence in his fidelity, diligence and prudence.
To this general statement of the duty of
trustees, there is no want of promulgation
or sanction, nor want of sources of information for their guidance. In the whole history of trusts, in decisions of courts for a
century in England, in all the utterances of
the courts of this and the other states of
this country, and not less in the conscious
good sense of all intelligent minds, its recognition is uniform..
The real inquiry therefore is, in my judgment, in the case before us, and in all like
cases:
Has the administration of the trust,
created by the will of Charles W. King, for
the benefit of the plaintiff, been governed
by fidelity, diligence and prudence? If it
has, the defendants are not liable for losses
which nevertheless have happened.
This however aids but little in the examination of the defendants' conduct, unless
the terms of definition are made more preWhat are fidelity, diligence and discise.
cretion? and what is the measure thereof,
which trustees are bound to possess and exercise?
It is hardly necessary to say that fidelity
imports sincere and single intention to administer the trust for the best interest of the
parties beneficially interested, and according
And
to the duty which the trust imposes.
this is but a paraphrase of "good faith."
The meaning and measure of the required
prudence and diligence has been repeatedly
discussed, and with a difference of opinion.
In extreme rigor, it has sometimes been
said that they must be such and as great as
that possessed and exercised by the court
And again, it has been
of chancery itself.
said that they are to be such as the trustee
exercises in the conduct of his own affairs,
of like nature, and between these is the declaration that they are to be the highest prudence and vigilance, or they will not exon-

writers, into the origin of the rule in Engor the date of its early promulgation.
Nor in this particular case do deem it necessary to determine whether It should, by
precise analogy, be deemed to prohibit here
investments in any other public debt than
that of the state of New York.
Neither, in my judgment, are we at liberty. In the decision of this case, to propound any new rule of conduct, by which
to judge of the liability of trustees, now subjected trt examination.
Under trusts here- erate.
My own judgment, after an examination
tofore «eated, the managers thereof perof the subject, and bearing In mind the na1 Irrelevant
ture of the office, its importance and the
i>artB omitted.
land,
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considerations which alone induce men of
capacity and responsisuitable experience,
bility to accept its usually thankless burden,
is that the just and true rule is that the
trustee is bound to employ such diligence
and such prudence in the care and management as in general prudent men of discretion and intelligence in such matters employ
in their own like afCairs.
This necessarily excludes all speculation,
all investments for an uncertain and doubtful rise in the market, and of course every
thing that does not take into view the nature and object of the trust, and the consequences of a mistake in the selection of the
investment to be made.
It therefore does not follow that because
prudent men may, and often do, conducv
their own aSairs with the hope of growing
rich, and therein take the hazard of adventures which they deem hopeful, trustees
may do the same; the preservation of the
fund and the procurement of a just income
therefrom are primary objects of the creation of the trust itself, and are to be primarily regarded.
If it be said that trustees are selected by
the testator or donor of the trust, from his
own knowledge of their capacity, and without any expectation that they will do more
than, in good faith, exercise the discretion
and judgment they possess, the answer is:
First, the rule properly assumes the capacity of trustees to exercise the prudence and
diligence of prudent men in general; and
second, it imposes the duty to observe and
know or learn what such prudence dictates
in the matter in hand.
And once more the terms of the trust, and
its particular object and purpose, are in no
case to be lost sight of in its administration.
Lewin, in his treatise on the law of Trusts,
etc., (page 332), states, as the result of the
several cases, and as the true rule, that "a
trustee is bound to exert precisely the same
care and solicitude in behalf of his cestui
que trust as he would do for himself; but
greater measure than this a court of equity
will not exact." In general this is true; but
If it imports that if he do what men of ordinary prudence would not do, in their own
affairs, of a like nature, he will be excused,
on showing that he dealt with his own property with like want of discretion, it cannot be
sustained as a safe or just rule toward cestuis que trust; nor is it required by reasonable indulgence to the trustee; it would be
laying the duty to be prudent out of view
entirely, and I cannot think the writer intended it should be so understood.
The Massachusetts cases (Harvard College
v. Amory, 9 Pick. 446; Lovell v. Minot, 20
Pick. 116) cited by the counsel for the defendants, are in better conformity with the
rule as
have stated it
To apply these general views to the case
before us, and with the deductions which
necessarily flow from their recognition: The
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testator gave to each of his children $15,000,
the interest on the same, so far as required,
to be applied to their maintenance and education, and the principal, with any accumulations thereon, to be paid to them severally
on their majority; appointed the defendant,
Talbot, and his partner, Mr. Olyphant, executors, "intrusting to their discretion the
settlement of my affairs and the investment
of my estate for the benefit of my heirs."
If X am correct in my views of the duty
of trustees, this last clause neither added to,
nor in any wise affected the duty or responsibility of these executors; without it they
were clothed with discretion; with it their
discretion was to be exercised with all the
care and prudence belonging to their trust
relation to the beneficiaries. Such is the
distinct doctrine of the cases very largely
cited by the counsel for the parties, and is,
think, the necessary conclusion from the
just rule of duty have stated.
What then was the office of the trustees,
as indicated by the terms and nature of the
trust? If its literal reading be followed, it
directed that "$15,000" in money be placed
at "interest."
The nature of the trust, according to the manifest intent of the testator, required that in order to the maintenance and support of infant children, whose
need, in that regard, would be constant and
unremitting, that interest should flow in
with regularity and without exposure to the
uncertainties or fluctuations of adventures
of any kind. And then the fund should continue, with any excess of such interest accumulated for their benefit, so as to be delivered at the expiration of their minority.
Palpably then the first and obvious duty
was to place that $15,000 in a state of security; second, to see to it that it was productive of interest; and third, so to keep the
fund that it should always be subject to
future recall for the benefit of the cestui que
trust.
do not attach controlling importance to
the word "interest" used by the testator, but
do regard it as some guide to the trustees,
that he
as an expression of the testator,
did hot contemplate any adventure with the
fund, with a view to profits as such.
But apart from the inference from the use
of that word,
think it should be said, that
whenever money is held upon a trust of this
description, it is not according to its nature,
nor within any just idea of prudence to place
the principal of the fund in a condition in
which it is necessarily exposed to the hazard
of loss or gain, according to the success or
failure of the enterprise in which it is embarked, and in which by the very terms of
the investment, the principal is not to be
returned at all.
It is not denied that the employment of
the fund, as capital in trade, would be a
clear departure from the duty of trustees.
If it cannot be so employed under the management of a copartnership,
see no reason
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for saying that the Incorporation of the partners tends, In any degree, to justify it
The moment the fund is inTested in bank,
or Insurance, or railroad stock, it has left
the control of the trustees; its safety and
the hazard, or risk of loss, is no longer de~
pendent upon their skill, care or discretion
in its custody or management, and the terms
of the investment do not contemplate that
it ever vyill be returned to the trustees.
If it be said that at any time the trustees
may sell the stock (which is but another
name for their interest in the property and
business of the corporation), and so re-posof the original capital,
sess themselves
reply tliat is necessarily contingent and uncertain; and BO the fund has been voluntarily placed in a condition of uncertainty, deFirst, the
pendent upon two contingencies:
practicability of making the business profitable; and, second, the judgment, skill and
fidelity of those who have the management
of it for that purpose.
If it be said that men of the highest prudence do in fact invest their funds in such
stocks, becoming subscribers and contributors thereto in the very formation thereof,
and before the business is developed,
and
in the exercise of their judgment on the
probability of its safety and productiveness,
the answer is, so do just such men, looking
to the hope of profitable returns, invest
money in trade and adventures of various
In their private affairs they do, and
kinds.
they lawfully may put their principal funds
at hazard; in the affairs of a trust they may
not.
The very nature of their relation to it
forbids it.
If it be said that this reasoning assumes
that it is certainly practicable so to keep the
fund that it shall be productive, and yet safe
against any contingency of loss; whereas
in fact if loaned upon bond and mortgage, or
upon securities of any description, losses
from Insolvency and depreciation may and
often do happen, nothwithstanding
due and
proper care and caution is observed in their
selection.
Not at all. It assumes and insists that the trustees shall not place the
fund where its safety and due return to their
hands will depend upon the success of the
business in which it is adventured, or the
skill and honesty of other parties intrusted
with its conduct; and it is In the selection
of the securities for its safety and actual return that there is scope for discretion and
prudence, which if exercised in good faith,
constitute due performance of the duty of
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was not bound to accept these stocks as and
for his legacy, or the investment thereof.
In regard to the bonds of the Hudson
River Railroad Company and of the Delaware and Hudson Canal Company, it appears by schedule B, given in evidence, that
the former were mortgage bonds; but what
was the extent or suflBciency of the security
afforded by such mortgage, or what property was embraced in it does not appear,
nor does it appear whether there was any
security whatever for the payment of the
canal company's bond.
It is not necessary for the decision of this
case; and
am not prepared to say that an
investment in the bonds of a railroad or
other corporation, the payment whereof Is
secured by a mortgage upon real estate, is
not suitable and proper under any circumstances.
If the real estate is ample to insure the
payment of the bonds,
do not at present
perceive that it is necessarily to be regarded
as inferior to the bond of an individual secured by mortgage; it would of course be
open to all the inquiries which prudence
would suggest if the bond and mortgage
were that of an individual.
The nature,
the location and the sufficiency of the security and the terms of the mortgage, and
its availability for the protection and ultimate realization of the fund, must of course
enter into the consideration.
But it is not necessary to pursue that subject The plaintiff in his complaint rejects
the entire investment.
The court below
held that it was equitable that the plaintiff
should be held to receive the whole or none
of the stocks and bonds, and to that ruling
neither the plaintiff nor the defendant have
excepted; and therefore the question whether the judgment below was correct in that
respect is not before us.
It is proper however to say that do not
clearly apprehend the propriety of that ruling, unless it be on the ground that the
plaintiff in his complaint did so elect
The rule is perfectly well settled that a
cestui que trust is at liberty to elect to approve an unauthorized investment and enjoy its profits, or to reject it at his option;
perceive no reason for saying that
and
where the trustee has divided the fund into
parts and made separate investments, the
cestui que trust is not at liberty, on equitable as well as legal grounds, to approve and
adopt such as he thinks it for his interest
to approve. The money invested is his
money; and in respect to each and every
the trustees.
My conclusion is therefore that the defend- dollar, it seems to me he has an unqualified
ants were not at liberty to invest the fund right to follow it, and claim the fruits of its
bequeathed to the plaintiff in stock of the investment and that the trustee cannot deny
Delaware and Hudson Canal Company; of it. The fact that the trustee has made
the New York and Harlem Railroad Com- other investments of other parts of the fund,
pany; of the New York and New Haven which the cestui que trust is not bound to
think,
Railroad Company; of the Bank of Com- approve, and disaffirms, cannot,
affect the power. For example, suppose in
merce; or of the Saratoga and Washington
Railroad Company; and that the plaintiff the present case the cestui que trust, on deH.& B.EQ.(2d Ed.)— 33

I

I

I

I

I

I

514:

DUTIES AND LIABILITIES

OF TRUSTEES.

livery to him of all the securities and bonds Saratoga and Washington Railroad Com.
reject and return to you. Ig
in -which his legacy had appeared invested, pany. That
had declared: Although these inyestments It doubtful that his position must be susare Improperly made, not In accordance with tained?
The result Is, that the main features of the
the Intent of the testator, nor in the due perwaive all objection Judgment herein must be affirmed.
formance of your duty,
•
on that account, except as to the stock of the
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DUTIES AND LIABILITIES OF
LAMAR

▼.

MICOU.

(5 Sup. Ot. 221, 112
Supreme

U. S. 452.)

Court of the United States.

Dec. 1,

1884.

Appeal from the circuit court of the UnitStates for the Southern district of New
York.
ed

B. N. Dickerson, for appellant
and Geo. C. Holt, tor appellee.

S.

P. Nash

GRAY, J. This is an appeal by the executor of a guardian from a decree against
him upon a bill in equity filed by the admin-

istratrix of his ward. The original bUl, filed
on July 1, 1875, by Ann C. Sims, a citizen
of Alabama, as administratrix of Martha M.
Sims, in the supreme court of the state of
New York, alleged that on December 11,
1855, the defendant's testator, Gazaway B.
Lamar, was duly appointed, by the surrogate of the county of Richmond, in that
state, guardian of the person and estate of
Martha M. Sims, an infant of six years of
age, then a resident of that county, and gave
bond as such, and took into his possession
all her property, being more
and control
than $5,000; that on October 5, 1874, he
died in New York, and on November 10,
1874, Ms wUl was there admitted to probate,
and the defendant, a citizen of New York,
was appointed his executor; and that he and
his executor had neglected to render any
account of his guardianship to the surrogate
of Richmond county, or to any court having
cognizance thereof, or to the ward or her
administratrix; and prayed for an account,
and for judgment for the amount found to
be

due.

The defendant removed the case into the
circuit court of the United States for the
Southern district of New York, and there
filed an answer, averring that in 1855, when
Lamar was appointed guardian of Martha
M. Sims, he was a citizen of Georgia, and
she was a citizen of Alabama, having a tem^porary residence in the city of New York;
that in the spring of 1861 the states of
Georgia and Alabama declared themselves
to have seceded from the United States, and
to constitute members of the so-called Conwhereupon a
federate
states of America,
state of war arose between the United States
and the Confederate states, which continued to be flagrant for more than four years
after; that Lamar and Martha M. Sims
were In the spring of 1861 citizens and residents of the states of Georgia and Alabama, respectively, and citizens of the Confederate states, and were engaged in aiding
and abetting the state of Georgia and the
so-called Confederate states in their rebellion against the United States, and she continued to aid and abet until the time of
her death, and he continued to aid and abet
till January, 1865; that the United States,
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by various public acts, declared all his and
her property, of any kind, to be liable to
seizure and confiscation by the United States,
and they both were, by the various acts of
congress of the United States, outlawed and
debarred of any access to any court of the
United States, whereby it was Impossible
for Lamar to appear in the surrogate's court
of Richmond county to settle and close his
accounts there, and to be discharged from
his liability as guardian, in consequence
whereof the relation of guardian and ward,
so far as it depended upon the orders of that
court, ceased and determined; that, for the
purpose of saving the ward's property from
seizure and confiscation by the United
States, Lamar, at the request of the ward
and of her natural guardians, all citizens of
the state of Alabama, withdrew the funds
belonging to her from the city of New York,
and invested them for her benefit and account in such securities as by the laws of
the states of Alabama and Georgia and of
the Confederate states he might lawfully
do; that in 1864, upon the death of Martha
M. Sims, all her property vested in her sister, Ann C. Sims, as her next of kin, and
any accounting of Lamar for that property
was to be made to her; that on March 15,
1867, at the written request of Ann C. Sims
and of her natural guardians, Benjamin H.
Micou was appointed her legal guardian by
the probate court of Montgomery county, in
the state of Alabama, which was at that time
her residence, and Lamar thereupon accounted for and paid over all property with which
he was chargeable as guardian of Martha
M. Sims, to Micou as her guardian, and received from him a full release therefor; and
that Ann C. Sims, when she became of age,
ratified and confirmed the same. To that
answer the plaintiff filed a general replication.
The case was set down for hearing In the
circuit court upon the bill, answer and replication, and a statement of facts agreed
by the parties. In substance as follows: On
November 23, 1850, WiUIam W. Sims, a citizen of Georgia, died at Savannah, In that
state, leaving a widow, who was appointed
his administratrix, and two Infant daughters, Martha M. Sims, born at Savannah on
September 8, 1849, and Ann C. Sims, born
In 1853 the
in Florida on June 1, 1851.
widow married the Rev. Richard M. Abercrombie, of Clifton, in the county of Richmond and state of New York.
On December
11, 1855, on the petition of Mrs. Abercrombie, Gazaway B. Lamar, an uncle of Mr.
Sims, and then residing at Brooklyn, in the
state of New York, was appointed by the
surrogate of Richmond county guardian of
the person and estate of each child "until
she shall arrive at the age of fourteen years,
and until another guardian shall be appointed;" and gave bond to her, vrith sureties,
"to faithfully In all things discharge the
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duty of a guardian to the said minor according to law, and render a true and just
account of all moneys and other property
received by him, and of the application thereof, and of his guardianship in all respects,
to any court having cognizance thereof;" and
he immediately received from Mrs. Abercromble in money $5,166.89 belonging to
each ward, and invested part of it, in January and April, 1856, in stock of the Bank
of the Republic, at New York, and part of
it, in March and July, 1857, in stock of the
Bank of Commerce, at Savannah, each of
which was then paying, and continued to
pay until April, 1861, good dividends annually, the one of 10 and the other of 8 per
cent.

In 1856, several months after Lamar's appointment as guardian, Mr. and Mrs. Abercromble removed from Clifton, in the state
of New York, to Hartford, In the state of
Connecticut, and there resided till her death,
In the spring of 1859.
The children lived
with Mr. and Mrs. Abercrombie, Lamar as
guardian paying Mr. Abercrombie for their
board, at Clifton and at Hartford, from the
marriage until her death; and were then
removed to Augusta, in the state of Georgia,
and there lived with their paternal grandmother and her unmarried daughter and only
living child, their aunt; Lamar as guardian
continuing to pay their board.
After 1856
neither of the children ever resided In the
state of New York. On January 18, 1860, their
aunt was married to Benjamin H. MIcou,
of Montgomery, in the state of Alabama, and
the children and their grandmother thereafter lived with Mr. and Mrs. MIcou at
Montgomery, and the children were educated and supported at Mr. Micou's expense.
From 1855 to 1859 Lamar resided partly In
Georgia and partly in New York. In the
spring of 1861 he had a temporary residence
in the city of New York, and upon the breaking out of the war of the rebellion, and after
removing all his own property, left New
York, and passed through the lines to Savannah, and there resided, sympathizing with
the rebellion, and doing what he could to
accomplish Its success, until January, 1865,
and continued to have his residence In Savannah until 1872 or 1873, when he went to
New York again, and afterwards lived there.
Mr. and Mrs. MIcou also sympathized with
the rebellion and desired Its success, and
each of' them, as well as Lamar, failed during the rebellion to bear true allegiance to
the United States.
At the time of Lamar's appointment as
guardian, 10 shares in the stock of the
Mechanics' Bank of Augusta, in the state of
Georgia, which had belonged to William W.
Sims in his life-time, stood on the books of
the bank in the name of Mrs. Abercrombie
as his administratrix, of which one-third belonged to her as his widow, and one-third
to each of the infants. In January, 1856,

the bank refused a request of Lamar to
transfer one-third of that stock to him as
guardian of each infant, but afterwards paid
to him as guardian, from time to time, twothirds of the dividends during the life of
Mrs. Abercrombie, and all the dividends after her death until 1865.
During the period
last named, he also received as guardian the
dividends on some other bank stock in Savannah, which Mrs. Abercrombie owned, and
to which, on her death, her husband became
entitled.
Certain facts, relied on as showing
that he, immediately after his wife's death,
made a surrender of her interest in the bank
shares to Lamar, as guardian of her children,
are not material to the understanding of the
decision of this court, but are recapitulated
In the opinion of the circuit court. 7 Fed.
180-185.
In the winter of 1861-62, Lamar,
fearing that the stock in the Bank of the
Republic at New York, held by him as guardian, would be confiscated
by the United
States, had it sold by a friend in New York;
the proceeds of the sale, which were about
20 per cent, less than the par value of the
stock. Invested at New York in guarantied
bonds of the cities of New Orleans, Memphis,
and Mobile, and of the East Tennessee &
Georgia Railroad Company; and those bonds
Lamar from
deposited in a bank in Canada.
time to time invested the property of his
wards, that was within the so-called Confederate states, in whatever seemed to him
to be the most secure and safe— some in Confederate state bonds, some in the bonds of
the individual states which composed the
confederacy, and some In bonds of cities, and
of railroad corporations, and stock of banks
within those states. On the money of his
wards, accruing from dividends on hank
stock, and remaining in his hands, he charged himself with Interest until the summer
of 1862, when, with the advice and aid of
Mr. MIcou, he Invested $7,000 of such money
in bonds of the Confederate states and of the
state of Alabama; and in 1863, with the
like advice and aid, sold the Alabama bonds
for more than he had paid for them, and
invested the proceeds also In Confederate
states bonds; charged his wards with the
them with the
money paid, and credited
bonds; and placed the bonds in the hands
of their grandmother, who gave him a receipt for them and held them till the end
of the rebellion, when they, as well as the
stock in the banks at Savannah, became
worthless.
Martha M. Sims died on November 2, 1864,
at the age of 15 years, unmarried and Intestate, leaving her sister Ann C. Sims her next
of kin. On January 12, 1867, Lamar, in answer to letters of inquiry from Mr. and Mrs.
MIcou, wrote to Mrs. MIcou that he had
saved from the wreck of the property of his
niece, Ann O. Sims, surviving her sister,
three bonds of the city of Memphis, indorsed
by the state of Tennessee, one bond of the
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city of Mobile, and one bond

of the East

& Georgia Railroad Company,
Tennessee
each for $1,000, and with some coupons past
due and uncollected; and suggested that by
reason of his age and failing health, and of
the embarrassed state of his own affairs, ilr.
Micou should be appointed in Alabama guardUpon the receipt of this
ian in his stead.
letter, Mrs. Micou wrote to Lamar, thanking
him for the explicit statement of the niece's
affairs, and for the care and trouble he had
had with her property; and Ann C. Sims,
then nearly 16 years old, signed a request,
attested by her grandmother and by Mrs.
Micou, that her guardianship might be transferred to Mr. Micou, and that he might be apAnd on March 15,
pointed her guardian.
1867, he was appointed guardian of her property by the probate court of the county of
and state of Alabama, accordMontgomery
ing to the laws of that state, and gave bond
On May 14, 1867, Lamar sent to
as such.
Micou complete and correct statements of
his guardianship account with each of his
wards, as well as all the securities remaining in his hands as guardian of either, and
a check payable to Micou as guardian of Ann
0. Sims for a balance in money due her;
and Micou, as such guardian, signed and sent
to Lamar a schedule of and receipt for the
property, describing it specifically, by which
it appeared that the bonds of the cities of
New Orleans and Memphis, and of the East
Tennessee
& Georgia Railroad Company,
were issued, and the Memphis bonds, as w^I
as the railroad bonds, were indorsed by the
state of Tennessee,
some years before the
breaking out of the rebellion.
Micou thenceforth continued to act in all respects as the
only guardian of Ann C. Sims until she became of age on June 1, 1872.
No objection or complaint was ever made
by either of the wards or their relatives
against Lamar's transactions or investments
as guardian until July 28, 1874, when Micou
wrote to Lamar informing him that Ann C.
Sims desired a settlement of his accounts,
and that he had been advised that no credits
could be allowed for the investments in Confederate states bonds, and that Lamar was
responsible
for the security of the investments in other bonds and bank stock. Lamar was then sick in New York, and died
there on October 5, 1874, without having answered the letter.
Before the case was heard
in the circuit court, Ann C. Sims died, on

May 7, 1878, and on June 20, 1878, Mrs.
Micou was appointed, in New York, administratrix de bonis non of Martha M. Sims, and
as such filed a biU of revivor In this suit.
On October 3, 1878, the defendant filed a
cross-bill, repeating the allegations of his answer to the original bill, and further averring that Ann C. Sims left a will which had

been admitted to probate in Montgomery
county. In the state of Alabama, and after-

wards In the county and state of New York,
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by which she gave all her property to Mrs.
Micou, who was her next of kin, and that
Mrs. Micou was entitled to receive for her
own benefit whatever might be recovered in
the principal suit, and was estopped to deny
the lawfulness or propriety of Lamar's acts,
because whatever was done by him as guardian of Martha M. Sims in her life-time, or as
guardian of the Interests of Ann C. Sims as
her next of kin, was authorized and approved
by Mrs. Micou and her mother and husband
as the natural guardians of both children.
Mrs. Micou, as plaintiff in the bill of revivor,
answered the cross-bill, alleging that Ann
succeeded to Martha's property as her administratrix, and not as her next of kin, admitting Ann's will and the probate thereof,
denying that Mrs. Micou was a natural
guardian of the children, and denying that
she approved or ratified Lamar's acts as
guardian. A general replication was filed to
that answer.
Upon a hearing on the pleadings and the
agreed statement of facts, the circuit court
dismissed the cross-bill, held all Lamar's investments to have been breaches of trust,
and entered a decree referring the case to
a master to state an account.
The case was
afterwards heard on exceptions to the master's report, and a final decree entered for
the plaintiff for $18,705.19, including the value before 1861 of those bank stocks in Georgia of which Lamar had never had possession.
The opinion delivered upon the first
hearing is reported in 17 Blatchf. 378, and in
1 Fed. 14, and the opinion upon the second
hearing in 7 Fed. 180. The defendant appealed to this court.
The authority of the surrogate's court of
the county of Richmond and state of New
York to appoint Lamar guardian of the persons and property of infants at the time
within that county, and the authority of the
supreme court of the state of New York, In
which this suit was originally brought, being
a court of general equity jurisdiction, to take
cognizance thereof, are not disputed; and, upon the facts agreed, it is quite clear that
none of the defenses set up in the answer
afford any ground for dismissing the bill.
The war of the rebellion, and the residence
of both ward and guardian within the territory controlled by the Insurgents, did not
discharge the guardian from his responsibility to account, after the war, for property
of the wards which had at any time come
into his hands, or which he might, by the
exercise of due care, have obtained possession of. A state of war does not put an end
to pre-existing obligations, or transfer the
property of wards to their guardians, or release the latter from the duty to keep It safely, but suspends until the return of peace
the right of any one residing in the enemy's
country to sue in our courts. Ward v. Smith,
7 Wall. 447; Montgomery v. U. S., 15 Wall.
395, 400; Insurance Co. v. Davis, 95 U. S.
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425,

430;

Kershaw

563,

564,

570;

v. Kelsey, 100 Mass. 561,
3 Phillim. Int. Law (2d Ed.)
The appointment of Micou in 1867
§ 589.
by a court of Alabama to be guardian of the
surviving ward, then residing in that state,

did not terminate Lamar's liability for property of his wards which he previously had or
ought to have taken possession of. The receipt given by Micou was only for the securities and money actually handed over to him
by Lamar; and if Micou had any authority
to discharge Lamar from liability for past
mismanagement of either ward's property,
he never assumed to do so. The suggestion
in the answer, that the surviving ward, upon
coming of age, ratified and approved the
acts of Lamar as guardian, finds no support
in the facts of the case. The further grounds
of defense, set up in the cross-bill, that Micou participated in Lamar's investments, and
that Mrs. Micou approved them, are equally
unavailing. The acts of Micou, before his
own appointment as guardian, could not bind
the ward. And admissions in private letters
from Mrs. Micou to Lamar could not. affect
the rights of the ward, or Mrs. Micou's authority, upon being afterwards appointed administratrix of the ward, to maintain this
bill as such against Lamar's representative,
even if the amount recovered will inure to
her own benefit as the ward's next of kin.
1 Greenl. Bv. § 179.
The extent of Lamar's
liability presents more difficult questions of
law, now for the first time brought before
this court.
The general rule is everywhere
recognized, that a guardian or trustee, when
investing property in his hands, is bound to
act honestly and faithfully, and to exercise a
sound discretion, such as men of ordinary
prudence and Intelligence use in their own
affairs. In some jurisdictions no attempt has
been made to establish a more definite rule;
in others, the discretion has been confined,
by the legislature or the courts, within strict
limits.
The court of chancery, before the Declaration of Independence, appears to have allowed
some latitude to trustees in making Investments.
The best evidence of this is to be
found in the judgments of Lord Hardwicke.
He held, indeed, in accordance with the clear
weight of authority before and since, that
money lent on a mere personal obligation,
like a promissory note, without security, was
Ryder v. Bickerat the risk of the trustee.
ton, 3 Swanst.

80,

note,

1

Eden,

149,

note;

Barney v. Saunders, 16 How. 535, 545; Perry,
But, in so holding, he said:
Ti-usts, § 453.
"For It should have been on some such security as binds land, or something to be answerable
for it." 3 Swanst. 81, note. Although In one case he held that a trustee,
directed by the terms of his trust to invest
the trust money in government funds or other
good securities,
was responsible for a loss
caused by his investing it in South Sea stock,
and observed that neither South Sea stock nor
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bank stock was considered a good security
because it depended upon the management
of
the governor and directors, and the capital
might be wholly lost (Trafford v. Boehm, 3
Atk. 440, 444); yet, in another case, he declined to charge a trustee for a loss on South
Sea stock, which had fallen in value since
the trustee received it, and said that "to compel trustees to make up a deficiency, not owing to their willful default, is the harshest
demand that can be made in a court of
equity." Jackson v. Jackson, 1 Atk. 513, 514,
West, Ch. 31, 34. In a later case he said:
"Suppose a trustee, having in his hands a
considerable
sum of money, places it out in
the funds, which afterwards sink in their
value, or on a security at the time apparently
good, which afterwards turns out not to be
so, for the benefit of the cestui que trust;
was there ever an instance of the trustee's
being made to answer the actual sum so
placed out?
answer, 'No.'
If there is no
mala fides, nothing willful In the conduct
of the trustee, the court will always favor
him; for, as a trust is an office necessary in
the concerns between
man and man, and
which, if faithfully discharged, is attended
with no small degree of trouble and anxiety.
It is an act of great kindness in any one
to accept it. To add hazard or risk to that
trouble, and subject a trustee to losses which
he could not foresee, and, consequently, not
prevent, would be a manifest hardship, and
would be deterring every one from accepting
so necessary
an ofiice."
That this opinion
was not based upon the fact that in England
trustees usually receive no compensation is
clearly shown by the chancellor's adding that
the same doctrine held good in the case of
a receiver, an officer of the court, and paid
for his trouble; and the point decided was
that a receiver, who paid the amount of rents
of estates in his charge to a Bristol tradesman of good credit, taking his bills therefor
on Iiondon, was not responsible for the loss
of the money by his becoming bankrupt.

I

Knight

Plymouth, 1 Dick. 120, 126, 127, 3
And the decision was afterwards
cited by Lord Hardwicke himself as showing
that when trustees act by other hands, according to the usage of business, they are not
answerable for losses. Ex parte Belchier, 1
Amb. 218, 219, 1 Kenyon, 38, 47.
In later times, as the amount and variety
of English government securities increased,
the court of chancery limited trust investments to the public funds, disapproved investments either In bank stock or in mortgages
of real estate, and prescribed so strict a rule
that parliament Interposed; and by the statutes of 22 & 23 Vict. c. 35, and 23 & 24 Vict.
orders In chancery,
c. 38, and by general
pursuant to those statutes, trustees have been
authorized
to Invest in stock of the bank
of England or of Ireland, or upon mortgage
of freehold or copyhold estates, as well as in
the public funds. Lewln, Trusts (7th Ed.)

Atk.

V.

480.
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In a very recent case the covirt
of appeal and the house of lords, following
the decisions of Lord Hardwiclie in Knight
V. Plymouth and Ex parte BeleMer, a'bove
investing trust
cited, held that a trustee
funds, who employed a broker to procure securities authorized by the trust, and paid the
purchase money to the brolier, if such was
the usual and regular course of business of
persons acting with reasonable care and prudence on their own account, was not liable
for the loss of the money by fraud of the
Sir George Jessel, M. R., Lord Jusbroker.
and Lord Blackburn affirmed
tice Bowen,
the general rule that a trustee is only bound
to conduct the business of his trust in the
same manner that an ordinarily prudent man
his own; Lord
of business would conduct
Blackburn adding the qualification that "a
trustee must not choose investments other
than those which the terms of his trust perSpeight V. Gaunt, 22 Ch. Div. 727,
mit."
739, 762, 9 App. Cas. 1, 19.
In this country there has been a diversity
in the laws and usages of the several states
upon the subject of trust investments.
In New York^ under Chancellor Kent, the
rule seems to have been quite undefined.
See
Smith V. Smith, 4 Johns. Ch. 281, 285; Thompson v. Brown, Id. 619, 628, 629, where the
chancellor quoted the passage above cited
from Lord Hardwicke's opinion In Knight v.
Plymouth.
And In Brown v. Campbell, Hopk.
Ch. 283, where an executor In good faith made
an investment, considered at the time to be
advantageous, of the amount of two promissory notes, due to his testator from one manufacturing corporation, in the stock of another
manufacturing
corporation,
which afterwards
became insolvent. Chancellor Sanford held
that there was no reason to charge him with
the loss. But by the later decisions in that
state investments
in bank or railroad stock
have been held to be at the risk of the trustee, and It has been intimated that the only
investments that a trustee can safely make
without an express order of court are In govKing v.
ernment or real estate securities.
Talbot, 40 N. Y. 76, affirming 50 Barb. 453;
Ackerman v. Bmott, 4 Barb. 626; Mills v.
Hoffman, 26 Hun, 594; 2 Kent, Comm. 416,
note b. So the decisions in New Jersey and
Pennsylvania tend to disallow investments in
the stock of banks or other business corpora282, 283, 287.

tions, or otherwise than in the public funds or
in mortgages of real estate. Gray v. Fox, 1
N. J. Eq. 259, 268; Halsted v. Meeker's Ex'rs,
18 N. J. Eq. 136; Lathrop v. Smalley's Ex'rs,
Appeal, 9 Pa.
23 N. J. Eq. 192; Worrell's
508, and 23 Pa. 44; Hemphill's Appeal, 18 Pa.
303; Ihmsen's Appeal, 43 Pa. 431. And the
New York and Pennsylvania courts have
shown a strong disinclination to permit investments in real estate or securities out of
Ormiston v. Olcott, 84 N.
their Jurisdiction.
Y. 339; Rush's Estate, 12 Pa. 375, 378.
In New England, and in the southern states.
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the rule has been less strict In Massachusetts, by a usage of more than half a century,
approved by a uniform course of Judicial decision, It has come to be regarded as too firmly settled to be changed, except by the legislature, that all that can be required of a
trustee to invest is that he shall conduct himself faithfully and exercise a sound discretion,
such as men of prudence and Intelligence exercise in the permanent disposition of their
own funds, having regard, not only to the
probable income, but also to the probable
safety, of the capital; and that a guardian or
trustee is not precluded from investing in the
manufacturing,
insurance,
stock of banking,
or railroad corporations within or without the
state.
Harvard College v. Amory, 9 Pick.
446, 461; Lovell v. Minot, 20 Pick. 116, 119;
Kinmonth v. Brigham, 5 Allen, 270, 277; Clark
V. Garfield,
8 Allen, 427; Brown v. French,
125 Mass. 410; Bowker v. Pierce, 130 Mass.
In New Hampshire and in Vermont, in262.
vestments, honestly and prudently made, In
securities of any kind that produce income,
Knowlton v. Bradley,
appear to be allowed.
17 N. H. 458; Kimball v. Reding, 11 Ftost. 352,
374; French v. Currier, 47 N. H. 88, 99; Barney V. Parsons, 54 Vt. 623.
In Maryland, good bank stock, as well as
government securities and mortgages on real
estate, has always been considered a proper
Hammond v. Hammond, 2
investment
Bland, 306, 413; Gray v. Lynch, 8 Gill, 403;
Murray v. Feinour, 2 Md. Ch. 418. So, in
Mississippi, investment in bank stock is allowed. Smyth V. Bums, 25 Miss. 422.
In South Carolina, before the war, no more
definite rule appears to have been laid down
than that guardians and trustees must manage the funds in their hands as prudent
men manage their own affairs. Boggs v.
Adger, 4 Rich. Eq. 408, 411; Spear v. Spear,
9 Rich. Eq. 184, 201; Snelling v. McCreary,

14 Rich. Eq. 291, 300.
In Georgia the English rule was never
adopted; a statute of 1845, which authorized
administrators, guardians,
and
executors,
trustees, holding any trust funds, to invest
them in securities of the state, was not con-

compulsory; and before January 1,
(when that statute was amended by
adding a provision that any other investment
of trust funds must be made under a Judicial order, or else be at the risk of the trustee,) those who lent the fund at interest on
what was at the time considered by prudent
men to be good security, were not held liaCobb,
ble for a loss without their faidt
Dig. 333; Code 1861, § 2308; Brown v.
sidered
1863

Wright

39 Ga. 96;

Moses

v. Moses,

50

Ga.

9, 33.

In Alabama the

supreme court In Bryant
Craig, 12 Ala. 354, 359, having intimated
that a guardian could not safely invest upon
either real or personal security without an
order of court the legislature,
from 1852,
authorized guardians and trustees to invest
V.
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on boud and mortgage, or on good personal
security,
with no other limit than fidelity
Code 1852, §
ana prudence might require.
2024; Code 1867, § 2426; Foscue v. Lyon,
65 Ala. 440, 452.
The rules of Investment varying so much in
the different states, it becomes necessary to
consider by -what law the management
and
investment of the ward's property should be
governed. • As a general rule (with some exceptions not material to the consideration of
this case) the law of the domicile governs the
status of a person, and the disposition and
management
of his movable property.
The
domicile of an infant is universally held to
be the fittest place for the appointment of a
guardian of his person and estate; although,
for the protection of either, a guardian may
In any state where the person
be appointed
or any property of an infant may be found.
On the continent of Europe, the guardian
appointed in the state of the domicile of the
ward Is generally recognized as entitled to
the control and dominion of the ward and
his movable property everywhere, and guardin other states are
ians specially appointed
responsible
to the principal guardian. By
the law of England and of this country, a
guardian appointed by the courts of one state
has no authority over the ward's person or
property in another state, except so far as
allowed by the comity of that state, as expressed through its legislature or its courts;
but the tendency of modem statutes and decisions is to defer to the law of the domicile,
and to support the authority of the guardian
Hoyt v. Sprague, 103 U.
appointed
there.
S. 613, 631, and authorities cited; Morrell
V. Dickey, 1 Johns. Ch. 153; Woodworth v.
Spring, 4 Allen, 321; Milliken v. Pratt, 125
Mass. 374, 377, 378; Leonard v. Putnam, 51
N. H. 247; Com. v. Ehoads, 37 Pa. 60;
Sims V. Renwlck, 25 Ga. 58; Dicey, Dom.
172-176;
Westl. Int. Law (2d. Ed.) 48-50;
Whart. Confl. Laws (2d Ed.) §§ 259-268. An
As
infant cannot change his own domicile.
infants have the domicile of their father,
he may change their domicile by changing
his own; and after his death the mother,
while she remains a widow, may likewise,
by changing her domicile, change the domicile of the infants; the domicile of the children, in either case, following the independKennedy v.
ent domicile of their parent
By all, 67 N. Y. 379; Potinger v. Wightman,
3 Mer. 67;
Dedham v. Natick, 16 Mass. 135;

Dicey, Dom. 97-99. But when the widow,
by marrying again, acquires the domicile of
a second husband, she does not, by taking
lier children by the •first husband to live
with her there, make the domicile which she
derives from the second husband their domicile; and they retain the domicile which
they had, before her second marriage, acquired from her or from their father. Oumner v. Milton, 3 Salk. 259, Holt, 578; Freetown V. Taunton, 16 Mass. 52; School Direc-
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V. James, 2 Watts & S. 568; Johnson
v.
Copeland, 35 Ala. 521; Brown v. Lynch. 2
Bradf. 214; Mears v. Sinclair, 1 W. Va. 185;

tors

Pot Introduction
No. 19;

Int Law

1

Burge,

Generale aux Coutumesi
Col. Law, 39; 4 Phillim'

(2d Ed.) § 97.
The preference
due to the law of the
ward's domicile, and the importance of a
imiform administration of his whole estate,
require that, as a general rule, the management and investment of his projwrty should
be governed by the law of the state of his
domicile, especially when he actually resides
there, rather than by the law of any state
In which a guardian may have been appointed or may have received some property of
the ward.
If the duties of the guardian
were to be exclusively regulated by the law
of the state of his appointment, it would
follow that in any case in which the temporary residence of the ward was changed
from state to state, from considerations of

health, education,
pleasure, or convenience,
and guardians were appointed in each state,
the guardians appointed
in the different
states, even if the same persons, might be
held to diverse rules of accounting for different pares of tne ward's property. The
form of accounting, so far as concerns the
remedy only, must indeed, be according to
the law of the coint in which relief is sought;
but the general rule by which the guardian
is to be held responsible for the investment
of the ward's property is the law of the

place of the domicile of the ward. Bar, Int
Law, § 106 (Gillespie's translation) p. 438;
Whart Confl. Laws, § 259. It may be suggested that this would enable the guardian,
by changing the domicile of his ward, to
choose for himself the law by which he
should account
Not so. The father, and
after his death the widowed mother, being
the natural guardian, and the person from
whom the ward derives his domicile, may
change that domicile.
But the ward does
not derive a domicile from any other than a
natural guardian. A testamentary guardian
nominated by the father may have the same
control of the ward's domicile that the father
had.
Wood v. Wood, 5 Paige, 596, 605.
And any guardian, appointed in the state of
the domicile of the ward, has been generally
held to have the power of changing the
ward's domicile from one county to another
within the same state and under the same
law. Cutts V. Haskins, 9 Mass. 543; Holyoke V. Haskins, 5 Pick. 20; Kirkland v.
Whately, 4 Allen, 462; Anderson v. Anderson, 42 Vt 350; Ex parte Bartiett, 4 Bradf.
221; Reg. v. Whitby, L. R. 5 Q. B. 325, 331.
But it is very doubtful, to say the least
whether even a guardian appointed In the
state of the domicile of the ward (not being the natural guardian or a testamentary
guardian) can remove the ward's domicile
beyond the limits of the state in which the
guardian is appointed, and to which his legal
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autbority is confined.
Douglas y. Douglas,
h. K. 12 Bq. 617, 625; Daniel v. Hill, 52
Ala. 430; Story, Confl. Laws, § 506, note;
Dicey, Dom. 100, 132.
And it is quite clear
tliat a guardian appointed in a state in which
residing, cannot
the ward is temporarily
change the ward's permanent domicile from
one state to another.
The case of such a
guardian differs from that of an executor of,
or a trustee under, a will. In the one case,
the title in the property is In the executor or
in the other, the title in the
the trustee;
property is in the ward, and the guardian
of it,
has only the custody and management
The
with power to change its investment
executor or trustee is appointed at the domicile of the testator; the guardian is most fitly
appointed at the domicile of the ward, and
may be appointed in any state in which the
person or any property of the ward is found.
The general rule which governs the administration of the property in the one case may
be the law of the domicile of the testator;
in the other case, it Is the law of the domicile of the ward.
As the law of the domicile of the ward has
no extraterritorial effect, except by the comity
of the state where the property is situated, or
where the guardian is appointed, it cannot,
of course, prevail against a statute of the
state in which the question is presented
for
adjudication, expresfely applicable to the estate of a ward domiciled elsewhere.
Hoyt
V. Spragiie, 103 U. S. 613.
Cases may also
arise with facts so peculiar or so complicated
as to modify the degree of influence that the
com't in which the guardian is called to account may allow to the law of the domicile
of the ward, consistently with doing justice
to the parties before it. And a guardian,
who had in good faith conformed to the law
of the state in which he was appointed, might,
perhaps, be excused for not having complied
with stricter rules prevailing at the domicile
of the ward. But in a case in which the
domicile of the ward has always been in a
state whose law leaves much to the discretion of the guardian in the matter of investments, and he has faithfully and prudently
exercised that discretion with a view to the
pecuniary interests of the ward, it would be
Inconsistent with the principles of equity to
charge him with the amount of the moneys
invested, merely because he has not complied
with the more rigid rules adopted by the
courts of the state in which he was appointed.
The domicile of William W. Sims, during his
life and at the time of his death in 1850, was
hi Georgia.
This domicile continued to be
the domicile of his widow and of their infant
In
children until they acquired new ones.
1853 the widow, by marrying the Rev. Mr.
acquired his domicile. But
Ambercrombie,
she did not, by taking the infants to the
home, at first In New Tork and afterwards
in Conneetieut, of her new husband, who was
of no kin to the children, was under no legal
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obligation to support them, and was, in fact,
paid for their board out of their property,
make his domicile, or the domicile derived by
her from him, the domicile of the children of
the first husband. Immediately upon her
death in Connecticut,
In 1859, these children,
both under 10 years of age, were taken back
to Georgia to the house of their father's
mother and unmarried sister, their own nearest surviving relatives; and they continued
to live with their grandmother and aunt in
Georgia until the marriage of the aunt in
January, 1860, to Mr. Micou, a citizen of Alabama, after which the grandmother and the
children resided with Mr. and Mrs. Micou at
their domicile in that state.
Ui)on these facts, the domicile of the children was always in Georgia from their birth
until January, 1860, and thenceforth was either in Georgia or in Alabama. As the rules
of investment prevailing before 1863 in Georgia and in Alabama did not substantially differ, the question in which of those two states
their domicile was is immaterial to the decision of this case; and it is therefore unnecessary
to consider whether their grandmother was their natural guardian, and as
such had the power to change their domicile
from one state to another.
See Hargrave's
note 66 to Co. Litt. 88b; Eeeve, Dom. Eel.
315; 2 Kent, Comm. 219; Code Ga. 1861, §§
1754,
2452; Darden v. Wyatt, 15 Ga. 414.
Whether the domicile of Lamar in December,
1855, when he was appointed in New York
guardian of the infants, was in New York or
In Georgia, does not distinctly appear, and is
not material; because, for the reasons already stated, wherever his domicile was, his
duties as guardian in the management and
investment of the property of his wards were
to be regulated by the law of their domicile.
It remains to apply the test of that law to
Lamar's acts or omissions with regard to the
various kinds of securities in which the property of the wards was invested.
1. The sum which Lamar received in New
York in money from Mrs. Abercrombie he invested to, 1856 and 1857 in stock of the Bank
of the Republic at New York, and of the
Bank of Commerce at Savannah, both of
which were then, and continued till the breaking out of the war, in sound condition, paying
There is nothing to raise a
good dividends.
suspicion that Lamar, in making these investments, did not use the highest degree of
and they were such as by the law
prudence;
of Georgia or of Alabama he might properly
make.
Nor is there any evidence that he
was guilty of neglect in not withdrawing the
investment in the stock of the Bank of Commerce at Savannah before it became worthless.
He should not, therefore, be charged
The investment
with the loss of that stock.
in the stock of the Bank of the Republic of
New York betag a proper investment by the
law Of the domicile of the wards, and there
being no evidence that the sale of that stock
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by Lamar's order In New York, in 1862, was
not judicious, or was for less than its fair
market price, lie was not responsible for the
decrease in its value between the times of its
purchase and of its sale.
He had the authority, as guardian, without any order of
court, to sell personal property of his ward
in his own possession, and to reinvest the
proceeds.
Field v. SchiefEelin, 7 Johns. Oh.
150; Ellis V. Essex Merrimack Bridge, 2 Pick.
243.
That his motive in selling it was to
avoid its being confiscated by the United
States, does not appear to us to have any
bearing on the rights of these parties.
And
no statute under which it could have been
confiscated has been brought to our notice.
The act of July 17, 1862, c. 195, § 6, cited by
the appellant, is limited to property of persons engaged in or abetting armed rebellion,
which could hardly be predicated of two girls
under 13 years of age. 12 St 591. Whatever liability, criminal or civil, Lamar may
have incurred or avoided as towards the United States, there was nothing in his selling
this stock, and turning it into money, of
which his wards had any right to complain.
As to the sum received from the sale of the
stock in the Bank of the Republic, we find
nothing in the facts agreed by the parties,
upon which the case was heard, to support
the argument that Lamar, under color of protecting his wards' interests,
allowed the
funds to be lent to cities and other corporations which were aiding in the rebellion. On
the contrary, it is agreed that that sum was
applied to the purchase in New York of guarantied bonds of the cities of New Orleans,
Memphis, and Mobile, and of the East Tennessee & Georgia Railroad Company; and the
description of those bonds, in the receipt afterwards given by Micou to Lamar, shows
that the bonds of that railroad company, and
of the cities of New Orleans and Memphis, at
least, were issued some years before the
breaking out of the rebellion, and that the
bonds of the city of Memphis and of the railroad company were, at the time of their isThe
sue, indorsed by the state of Tennessee.
company had its charter from that state, and
its road was partly in Tennessee and partly
in Georgia.
Tenn. St 1848, c. 169. Under
the discretion allowed to a guardian or trustee by the law of Georgia and of Alabama, he
was not precluded from investing the funds
in his hands in bonds of a railroad corporation, indorsed by the state by which it was
chartered, or in bonds of a city. As lamar,
in making these investments, appears to have
used due care and prudence, having regard to
the best pecuniary interests of his wards, the
sum so invested should be credited to him
in this case, unless, as suggested at the argument, the requisite allowance has already
been made in the final decree of the circuit
court in the suit brought by the representative of the other ward, an appeal from which
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by this court for want of jurisdiction in 104 U. S. 465.
2. Other moneys of the wards in
Lamar's
hands, arising either from dividends which
he had received on their behalf, or from interest with which he charged himself upon
sums not invested, were used in the purchase
of bonds of the Confederate states, and of the
state of Alabama.
The investment in bonds
of the Confederate states was clearly unlawful, and no legislative act or judicial decree
or decision of any state could justify it The
so-called Confederate
government was in no
sense a lawful government, but was a mere
government
of force, having its origin and
foundation in rebellion against the United
States.
The notes and bonds issued in its
name and for its support had no legal value
was dismissed

as money or property, except by agreement
or acceptance of parties capable of contracting with each other, and can never be regarded by a court sitting tmder the authority
of the United States as securities in which
trust funds might be lawfully Invested.
Thorington v. Smith, 8 Wall. 1; Head v.
Starke, Chase, 312, Fed. Cas. No. 6,293; Horn
V. Lockhart, 17 Wall. 570; Confederate Note
Case, 10 Wall. 548; Sprott v. U. S., 20 Wall.
459; Fretz v. Stover, 22 Wall. 198; Alexander V. Bryan, 110 U. S. 414, 4 Sup. Ct 107.
An infant has no capacity, by contract with
his guardian, or by assent to his unlawful
acts, to affect his own rights. The case is
governed in this particular by the decision in
Horn V. Lockhart, in which it was held that
an executor was not discharged from his liability to legatees by having invested funds,
pursuant to a statute of the state, and with
the approval of the probate court by which
lie had been appointed, in bonds of the Confederate states, which became worthless in
his hands.
Neither the date nor the purpose
of the issue of the bonds of the state of Alabama is shown, and it is unnecessary to consider the lawfulness of the investment in
those bonds, because Lamar appears to have
sold them for as much as he had paid for
them, and to have invested the proceeds in
additional Confederate states bonds, and for
the amount thereby lost to the estate he was
accountable.
Bank of
3. The stock in the Mechanics'
Georgia, which had belonged to William W.
Sims in his life-time, and stood on the hooks
of the bank in the name of his administratrix,
and of which one-third belonged to her, as
his widow, and one-third to each of the infants, never came into Lamar's possession;
and upon a request made by him, the very
next month after his appointment, the bank
refused to transfer to him any part of it He
did receive and account for the dividends;
and he could not, under the law of Georgia
concerning foreign guardians, have obtained
possession of property of his wards within
that state without the consent of the ordinary. Code 18C1, §S 1834-1839. The at-
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tempt to charge Mm for the value of the
principal of the stock must fail for two reasons: First. This very stock had not only belonged to the father of the -wards in his lifetime, hut it was such stock as a guardian or
trustee might properly invest in by the law of
Second. No reason is shown why
Georgia.
this stock, being in Georgia, the domicile of
the wards, should have been transferred to a
In New
guardian who had been appointed
Tork during their temporary residence there.
are conclusive against
The same reasons
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charging him with the value of the bank
stock In Georgia, which was owned by Mrs.
Abercrombie in her own right, and to which
Mr. Abercrombie became entitled upon her
It is therefore unnecessary to condeath.
sider whether there is suflScient evidence of
an Immediate surrender by him of her interest to her children.
The result is that both the decrees of the
circuit court in this case must be reversed,
and the case remanded for further proceedings in conformity with this opinion.
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SIMMONS
(43

N. W.

T.
561,

OLIVER
74

Wis.

Supreme Conrt of Wisconsin.

et al.
633.)

Nov. 5, 1889.

Appeal from circuit court, Fond du Lac
county; N. S. Gilson, Judge.
Accounting and petition to be discharged
by M. W. Simmons, trustee of the estate of
William Oliver, deceased. Elizabeth Oliver
and otheis, beneficiaries, objected to the acFrom a
count, and opposed the petition.
judgment holding the trustee liable for certain losses, he appeals.
Knowles & Phelps, for appellant. N. O.

Biffin, for

respondents.

Cole, C. J. M. W. Simmons, as trustee,
received the funds mentioned in his account
from the former trustee, Smith, to invest
and to keep invested for the benefit of the
The income was to be
beneficiaries named.
paid to the widow during her life, and $1,000
was to be paid the children in equal portions
when the youngest should arrive at age. No
directions were given in the order appointing
Simmons as to how the trust funds should be
invested. It appears that in 1883 the trustee
loaned to the McDonald Manufacturing Company a portion of the fund, taking its indorsed note, which note was taken up in
February, 1884, by a new note for the amount
of the loan unpaid, such note running one
year, which was indorsed by the president
The company
and secretary of the company.
at this time was in good financial standing,
and the indorsers w6re reputed to be perfectly responsible, and men of ample means. In
a few months, however, the company failed,
and turned over its property to a trustee, and
the piesident, who was supposed to have the
most property of either of the indorsers, beThe claims
came unable to pay his debts.
against the manufacturing company were
finally compromised at 50 cents on the dollar,
in cash and notes, and 50 cents in mining
Simmons at first destock at $5 a share.
clined to take the mining stock, not considering it of any value, but after a few
months, thinking it might turn out to be
worth something, decided to take it and pay
an assessment of $50 upon it, for which it
was advertised for sale. The testimony clearly shows that the compromise made by the
creditors of the manufacturing company was
the best that could be realized at the time;
and that the mining stock, which proved to.
be worthless, was considered of some value.
The trustee, in his account filed, wishes to
be credited and allowed for the mining stock
at its face value and interest thereon since
June 22, 1888, and the amount paid upon it
as an assessment,
together with another
small item of $11.
The beneficiaries object
to the allowance of these items, and the court
below decided that the estate of the trustee
must make good the loss resulting to the
trust-estate by reason of the loan to the manufacturing company.
We think the circuit court was clearly
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right in holding

the trustee liable for the loss
of the trust funds under the circumstances.
He made a loan to a manufacturing company
upon its note and the personal security of
two indorsers. It is true, when the note for
the amount of the loan unpaid was given in
February, 1884, in addition to the security
of the indorsers, the company had assigned
to the trustee as collateral for the payment
of the note a bond, which was supposed to
be a lien upon real estate, but which was afterwards held by this court to be invalid, and
not a lien upon its property. So it eventually turned out that the loan was made to a private business corporation upon personal seWhile there is no evidence
curity alone.
that the trustee did not act in good faith in
making the loan, doubtless deeming it entirely safe, and amply secured, yet he cannot
be protected against the loss.
We are disposed, on this subject, to follow the English
rule which has been adopted in some of our
sister states, and hold that the trustee cannot invest trust funds in personal securities,
and that it is not an exercise of sound discretion to so invest them.
Says Parker, V. C,
in Ackerman v. Emott, 4 Barb. 626-636:
"It is a well-settled rule of the English court
of chancery that the trustee can only protect
himself against risk by investing the trnst
fund in real estate, or governmental securities. He must either take security on veal
estate, or invest in a fund approved by the
court; and no other fund is there approved
" The
by the courts except the public funds.

learned counsel on behalf of the trustee candidly admits that it is the rule of the earlier
decisions, and the one which is laid down in
some of our elementary works on this subject, which say that the trustee is personally
liable in case of any loss from investments in
personal securities, no matter how safe they
The concesmay, al the time, seem to be.
sion is according to the fact, as an examination of the authorities will show. But he
insists that this well-established rule shall be
changed to meet the conditions and needs of
present business and methods of investment.
Investments, he says, in personal securities,
are deemed quite as safe and reliable, by
good business men, as loans upon real estate,
which is subject to great changes in value
This remark
froni one cause or another.
may be true when applied to new towns or
cities where there is more or less speculation
in real estate; but as a general rule the commercial world regards loans made upon adequate real estate security as more safe and
Of
desirable than upon personal security.
course it is not practicable for a trustee always to find government securities in which
to invest, but he can usually find opportunities to make loans upon safe and adequate real estate securities, and, in view of
the hazards of other investments, of which
this case furnishes a good illustration, we
are disposed to hold that the trustee should
not be protected against loss in investing
trust funds unless he loans on real estate
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security, or invests in some other security approved by the court to which he is achis
countable for tlie manner he executes
trust. If this rule shall be found inconvenient, or on the whole not best adapted to the
new condition of things, or to the necessities
of present business arrangements, the legislature can change it by authorizing the investment of trust funds in shares or stocks, or
on the credit of business corporations, or on
"VVe
the personal security of individuals.
prefer to adhere to the well-established rule
in relation to the investment of trust funds,
and if a change is to be made let the legisla-
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ture make it. "We do not enter upon a discussion of the doctrine which makes an investment on private or personal security at
the risk of the trustee, because the law is eleThe prevailing rule in the United
mentary.
States and in England is to prefer either public securities or real estate securities to personal security, and this, we think, is a wise
Hill, Trustees,
and salutary rule to follow.
368 et seq., and cases referred to in the notes;
2 Pom. Eq.
1 Perry, Trusts, § 453 etseq.;
Jur. § 1074; Clark v. Garfield, 8 Allen, 427.
n. follows from these views that the judgment of the circuit court must be afSrmed.
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HARVARD COLLEGE
(9

Supreme

et al. v.

AMORT.

Pick. 446.)

Judicial Court of Massachusetts.
Jan. 10, 1831.

S. Hubbard, for appellants.
Shaw, for appellee.

Sullivan

&

PUTNAM, J. The confidence which the
testator reposed in his executors, whom he
also constituted his trustees, was unbounded.
He directed that they, as trustees,
should not be required to give any other
security than their own bond, without sureties, and that each of them should be ac"simply for his own acts, doings
countable
and defaults as such trustee."
The general question is, whether the trustees have abused the trust.
The testator made provision for the support of his wife mainly from the proceeds of
the trust fund.
He speaks of the profits,
income, dividends, which were to come from
it through their hands, 'xhey were to loan
the 50,000 dollars upon ample and sufficient
security, or invest the same in safe and productive stock, either in the public funds,
bank shares or other stock, according to their
best judgment and discretion.
It is very clear that the testator did not
intend to limit the income to the simple interest of the fund; for if he had so intended,
he would not have spoken of dividends and
profits, but would have given an annuity of
three thousand dollars a year.
It has been argued that the testator gave
the sum of fifty thousand dollars as the trust
fund, and that the trustees could only have
demanded that sum of the executors.
But
we think that no important Inference can be
drawn from that fact It would not follow
from thence, that there should have been a
sale of the personal property or stocks of the
testator and a reinvestment. The trustees
and the executors were the same persons, and
instead of going through the useless formality of a sale and investment, it was clearly competent for them to select from the ample funds of the estate, those stocks which
should form the capital of the trust fund.
And in making that selection, it is very clear
to us, that they should have preferred that
stock which would probably give her the
most profit, and at the same time preserve
the value of the capital sum.
It would not
for example have been the exercise of a
sound discretion, to have appropriated the
trust fund in the stock of an incorporated
company which gave great dividends for the
time being, but whidi would, according to
the terms of its charter, expire as soon as
the death of the wife could be calculated to
happen.
In such a case nothing would be
left of the capital for those in remainder.
On the other hand, if the investment of the
trust fund were in stock which made large
dividends, and which had acquired its value
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by the prudent management of Its proprietors, and might be reasonably calculated upon as a safe and permanent capital, such an
investment would seem to be according to
the manifest intent of the testator.
It is somewhat remarkable that the testator did not himself appropriate the stock of
which the trust fund should consist, but that
he should have left the selection to his trustees. But as it would have been necessary
to

empower

them

to

change,

sell

out and

reinvest, perhaps it was wise in the testator
to leave the whole matter, the selection a»
well as the management, to them. Be that
as it may, he has given them that authority.
But It has happened that the value of the
capital stock in which the trust fund was
invested, has fallen, and those in remainder
call upon the trustees to make up the deficiency.

It was said by i^rd Hardwicke in Jackson V. Jackson, 1 Aik. 514, that "to compel
trustees to make up a aeficiency not owing
to their wilful default, is the harshest demand that can be made in a court of equity." The statute Of Geo. I, for the Indemnity
of guardians and trustees, provides that if
there be a diminution of tiie principal, witbout the default of the trustees, they shall not
If that were otherwise, who would
be liable.
undertake such hazardous responsibility?
It is argued for the appellants, that the
trustees have not loaned the money on good
security. The answer is found in the authority which the testator gave to them.
They were to loan, or to invest the fund in
They preferred the latter.
stocks.
But it is argued, that they did not invest
in the public funds, bank shares or other
stock, within the true intent and meaning of
the authority, out in trading companies, and
so exposed the capital to great loss. And we
are referred to TrafCord v. Boehm, 3 Atk.
444, to prove the position, that such an Investment will not have the support of a court
of chancery.
The chancellor seems to suppose that funds or other good securities,
must be such as have the engagement of the
government to pay off their capital. Bank
stock, as well as South-Sea stock, which were
in the management
of directors, &c. were
not considered by that court as good security. But no such rule has ever been recIn point of fact, there has
ognized here.
been as great fluctuation in the value of the
stock which was secured by the promise and
faith of the government, as of the stock of
banks.
And besides, the testator himself
considers that bank shares might be a safe
object of Investment—"safe and productive
stock." And yet bank shares may be subject to losses which may sweep away their
Lord Hardvricke considers
whole value.
that South-Sea annuities and bank annuities
stand upon different footing, because the directors have nothing to do with the principal, and are only to pay the interest, until
the govenmaent pay off the capital, and there-
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fore that
rities.

they only are properly good secu-

This reasoning has very little or no application here; for, in the first place, the stocks
depending upon the promise of the government, or, as they are called, the public funds,
are exceedingly limited in amount, compared
with the amount of trust funds to be invested; and, in the second place, it may well be
doubted, if more confidence should be reposed
of the public, than in
in the engagements
the promises and conduct of private corporations which are managed by substantial and
prudent directors. There is one consideration much in favour of investing in the stock
of private corporations. They are amenable
The holder may pursue his legal
to the law.
remedy and compel them or their officers to
But the government can only be
do justice.
supplicated.
It has been argued, that manufacturing
and insurance stocks are not safe, because
the principal is at hazard. But this objection applies to bank shares, as well as to
shares in Incorporated manufacturing and insurance companies.
To a certain extent,
or ineach may be considered as concerned
The bank deals in bills of
terested in trade.
exchange and notes, and the value of its capital depends upon the solvency of its debtors.
It may, for example, very properly discount upon the responsibility of merchants
of good credit at the time, but who, before
the maturity of their notes, become bankrupts from unavoidable and unforeseen merIn this way a bank becantile hazards.
comes

indirectly

interested

in navigation,

and merchandise, to an extent very
If any, short of the trade in which
manufacturing companies engage.
The capital in both cases may be lost by the conduct
of those who direct their affairs, notwithstanding the exercise of reasonable prudence
and discretion.
In regard to insurance companies or incorporations, the capital seems, at first view, to
be exposed to greater risk, but It Is believed
that there has not been much If any more
fluctuation of the capital In those Investments,
than In incorporated companies for banking or
the insurance be
manufacturing
purposes.
so general as to embrace a fair proportion of
all the property at risk, it wiU generally yield
a reasonable profit, and preserve the capital
entire.
It wiU not do to reject those stocks as unsafe, which are In the management of directors, whose well or lU directed measures may
involve a total loss.
Do what you will, the
capital Is at hazard.
the public funds are
resorted to, what becomes of the capital when
the credit of the government shall be so much
impaired as It was at the close of the last
war?
Investments on mortgage of real estate are
not always safe.
Its value fluctuates more,
perhaps, than the capital of Insurance stock.
Again, the title to real estate, after the most
trade
little,

If

If
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may be Involved, ant«
careful investigation,
ultimately fail, and so the capital, which was
originally supposed to be as firm as the earth
Itself, wiU be dissolved.
All that can be required of a trustee to Invest, is, that he shall conduct himself faithHe is
fully and exercise a sound discretion.
to observe how men of prudence, discretion
and Intelligence manage their own affairs, not
in regard to speculation, but in regard to the
permanent disposition of their funds, considering the. probable income, as well as the probable safety of the capital to be Invested.
But In the case at bar, the testator referred
of this trust especially to
the management
of the trustees
the judgment and discretion
whom he appointed;
one of whom Is the
brother, and the other was the cousin of his
wife, for whose support this provision was
made.
These trustees are not to be made
chargeable
but for gross neglect and wilful
mismanagement.

The testator expressly authorized the trusto invest in "other stock" than bank
shares or the public funds; so they might as
well select other stock as that which the testator named.
There can be no doubt but that shares in
manufacturing and insuring incorporations!
are and were commonly called and known by
the name of stock.
The investment would
therefore be clearly within the letter of the
authority.
It has been argued, "that the trustees
should have Invested In safe and productive
stock, at their own and a sound discretion,
without being governed by the known opinions of the testator;" "that he was at liberty
to speculate, but the trustees were not."
If
tees

these positions

should

be granted,

the desired

Inference would not follow. If the testator,
for example, had been In the habit of dealing
largely in lotteries and games of hazard, it
would undoubtedly not have justified the trusnotwithtees In making such investments,
standing the testator had been the favourite
of fortune. But If the testator had Invested
his funds to remain permanently In any stock,
that circumstance might well be taken into
consideration by the trustees when called to
exercise their own best skill and discretion.
They might reasonably and properly inquire
and consider what their testator would do in
the circumstances in which they were placed.
an Investment
that
Would he recommend
should give simple Interest on a loan, or In
stock that would probably give much more,
and- yet have the principal sum reasonably
safe?
The circumstance of the trustees' reposing
where the testator had. Is one
confidence
which Is always to be considered as tending
properly to their discharge.
Thompson v.
Brown, 4 Johns. Ch. 628. The case of Rowth
V. Howell, 3 Ves. 565, has a strong bearing
upon this part of the case. There the testator,
having great confidence in his banker, recommended It to his executors not to be In a hur-
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ry to withdraw the funds from him.
But
after the death of the testator, the banker
them, and probably stung by remisapplied
morse on account of his fraud, he committed
suicida It was urged against the executors,
that they might have withdrawn the securities
from the banker; and they had time enough
to do so; but it was considered that the loss
arose from the confidence originally reposed
in the banker by the testator, and the executors were not subjected to the loss.
In the case at bar, the testator was a man
of extraordinary forecast and discretion, in
of his property.
regard to the management
His vast accumulation could not be ascribed
causes, but to calculation and
to accidental
reflection.
The fact that he had within three
or four years invested nearly half his property
in manufacturing stock, was entitled to great
and respect, and would, withconsideration
out any change of circumstances,
have a
strong tendency to justify the selection of the
manufacturing stock as part of the trust fund.
We cannot think with the counsel for the
appellants, that the dividend of fourteen per
cent arising from the recovery of the claim
against the Spanish government, can be considered as part of the capital.
It was received in the nature of salvage; which is always divided as profits, and not treated as
part of the capital stock.
And we do not think that the negotiations
between the Boston Manufacturing Company
and the Men-imaek Manufacturing Company,
in relation to making a large quantity of machinery, and the sale of patents and of patterns for castings, by the Boston Manufacturing Company to the Merrimack Manufacturing
Company, should be considered as part of the
capital stock. We have seen no evidence that
they were ever treated as such by the proWe think the sums arising from
prietors.
those causes were properly considered as the
fruits of their Industry, and placed to the account of profit and loss of the Boston Manufacturing Company.
It is proved or admitted, that the stock
which the trustees selected to constitute the
trust fund of 50,000 dollars, was of that value
when it was taken by them.
We are of opinion that they had a right to
select the stock which they did for that purpose, and that they acted in the premises acAnd
cording to their best skill and discretion.
we have not seen any evidence which would
satisfy us, that under all the circumstances
of the case, they did not act with a sound discretion in making the selection and investment.
But if we were less clear than we are upon
that point, we are of opinion that this whole
matter has been settled in the court of probate, where the appellants had notice to attend, and where all objections were raised and
considered.
The judge thereupon
made a
decree, from which there has not been any
appeal.
We say the whole matter, because the ex-
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ecutors and the trustees are the same persons.
On February 9, 1824, the executors, after due
notice to all persons interested, presented tbeir
account with the estate, and appropriated the
stock which should constitute the fund of
50,000 dollars selected by them as trustees

for Mrs. McLean.
The Massachusetts General Hospital was heard in fact, and (as has
been said and not denied) the objections were
made by the same able and learned counsel
who now appears in their behalf. And upon
the hearing, the judge of probate allowed the
accoimt There was no appeal from that set-

By the legal operation of that settlement.
tlement, the trustees became chargeable with
that selected trust fund, and it is not now
competent for the appellants to contend that
those stocks were not legally appropriated by
the executors and received by the trustees, as
the fund of 50,000 dollars given by the tesIf the college had any objections, they
tator.
should have made them.
Probably every objection to the account which could have been
made by the college was in fact made by thp
hospital.
It has been argued that the account which
was settled and acquiesced in, was rendered
by the executors and not by the trustees, and
ought not to bar this process, which is against
But It was a settlement
the surviving trustee.
of the very root and substance of this controversy.
The executors announced their selection and appropriation of the stock for the
The trustees (being the same persons)
fund.
became Instantly chargeable with the management of it. It is the original mis-appropriation and selection, which is the subject
Suppose the trustees had not
of complaint.
been the executors, and that the college and
the hospital had requested the executors to
deliver to the other persons as trustees the
particular stock to constitute the trust fund;

could those institutions object against the trustees, that those stocks did not constitute a
proper fund?
It would seem clear that the
They would say to the
trustees might justify.
"You acquiesced in the aptwo institutions,
propriation by the executors, and we also
thought it advisable,
safe and expedient"
We think that that matter having been settled by a court of competent jurisdiction,
without appeal, the decree is final and conclusive.

The college and the hospital were especially
put upon their guard; for the executors, in
their letter of December 27, 1823, Informed
their committee, that they should be duly notified when these accounts should be presented for allowance
at the probate office, that
they might object to any arrangements which
the executors might have made for the capital
of the 50,000 dollars.
As no appeal was made
from the decree of the probate court, all parties in interest must be presumed to have acwhich were
In the arrangements
quiesced
then made for the capital of the trust fund of
50,000 dollars.
If there had been an appeal,
It would probably have been heard and de-
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termlned before there was any depreciation
upon the whole Investment. Indeed It appears
from the CTldenee, that the stock of the MerCompany advanced
rimack Manufacturing
twenty per cent from the time when the stock
was selected in February, 1824, to December
1, 1825.

The claim now made upon the trustees, to
make up the subsequent depreciation,
would
only on the ground of
seem to be justtQed
gross abuse of their trust, even if It were not
barred by the decree in the probate court
from which no appeal was made.
But upon
examinhig all the documents and evidence, it
seeijis to us that there is no reason whereon
to ground that imputation.
Trustees are justly and uniformly considerand it is of great importance
ed favourably,
H.& B.EQ.(2d Ed.)— 34
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to bereaved families and orphans, that they
should not be held to make good, losses in
the depreciation of stocks or the failure of the
capital itself, which they held in trust, provided they conduct themselves honestly and
discreetly and carefully, according to the existing circumstances, in the discharge of their
this were held otherwise, no prutrusts.
dent man would run the hazard of losses
which might happen without any neglect or
breach of good faith.
The judgment of this court is, that the decree of the probate court, from which the
appellants
appealed, be, and it is hereby affirmed; and that the record be remitted to
that court for further proceedings according
to law to be there had; and that the appellee recover his costs.
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BBNTLEX

CRAVEN.

V.

(18 Beav.

Court of Chancery.

75.)

Noy.

15, 16,

1853.

The plaintiff Bentley carried on business in
partnership with the defendants Craven, Prest
and Younge, as sugar refiners, at Southampton.
Craven was the managing partner, and
generally resided in London, where he did the
agency business of the firm, made all the
of sugar and kept the London
purchases
once a week for
books, visiting Southampton
of superintending
the affairs
the purpose
He was, however, at liberty to carry
there.
busion, and did carry on, an independent
ness as a sugar dealer, in which be had great
skill and knowledge, and was able to buy to
Accordingly, in 1851, he
great advantage.
bought a quantity of sugar, and afterwards
sold it to the firm at a profit, but at the fair
market price of the day. Bentley having
complained of this, on the ground that they
were sugar refiners and not speculators in
sugar, Craven took offense and canceled the
transaction, but he, nevertheless, continued to
speculate in sugars, and, vrithout acquainting
his partners with the fact, sold various quantities of his own sugars at various times to
the firm, at the market prices of the day,
but at a considerable profit in each case, the
sums so gained by him amounting in the
whole

to about

OF THE ROLLS.
be

cerned,

£853 17s. 3d.

Craven.

THE MASTER

This
founded on the first
principles of equity, and that it would be a
violation of them to allow this gentleman to
retain the profit which he has made upon
to

me to

cipal, and it is the plain duty of every agent
to do the best he can for his principal.
I
have no doubt that many persons act In ignorance of this riile of equity; for otherwise
these cases would not come so frequently into
court.
I have never seen a case which illustrated the principle more clearly than this.
The case is this: Four partners establish
a partnership for refining sugar; one of them
is a wholesale grocer, and, from his business,
is peculiarly cognizant with the variations in
the sugar market, and has great skUl In
buying sugar at a right and proper time for
Accordingly, the business of
the business.
selecting and purchasing the sugar for the
sugar refinery is intrusted to him.
He being
the person to buy. It is his duty and business
to employ his skill in buying for the sugar
refinery at the time he thinks most beneficial.
Having, according to his skill and knowledge, bought sugar at a time when he thought
it likely to rise, and it having risen, and
the firm being in want of some, be sells his
own sugars to the firm, without letting the
partners know that It was his sugar that was
sold, for that is expressly and clearly stated

in his own affidavit.
In fact, he himself says, not only that he
did not tell his copartners, but that he avoided
it. The only way in which a sale of that sort
could be made valid and effectual would he
by communication
of the fact The agent
should say to his principal "I have certain
sugars of my own which I do not choose to
sell to you, unless you give a particular price
for them; you have the option to do it or not,
as you think fit." If he had said that, the
relation of principal and agent between them
would, so far as this transaction was con-

R. Palmer and W. D. Lewis, for plaintiff.
Mr. Amphlett, for Prest. Mr. Cole, for
Tounge.
Mr. RoupeU and Mr. Selwyn, for

appears
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have

been determined.

If,

after re-

ceiving this statement, his partners had conmight
sented to his terms, the transaction
have stood good; but, in the absence of such
own goods for his principal cannot be sustained in this court, even though the sale
may have been made at the fair market price,
and at such a price as that at which he might
by
have sold to any other person; and
if,

a statement,

to the doctrine
of principal and agent have been recognized
One Is, that an
from the earliest times.
agent employed
to purchase cannot legally
buy his own goods for his principal; neither
can an agent employed to sell, himself purchase the goods of his principal. If he should
do so, and thereby make a profit, his principal
may either repudiate
the transaction altogether or, adopting It, may claim for himself
The same
the benefit made by his agent.
principle is applicable to a great many other
relations, as to that of trustee and cestui que
trust and others.
The court has repeatedly
applied this rule where the transaction was
perfectly bona fide; It Is founded on this principle, that an agent will not be allowed to
place himself in a situation which, under ordinary circumstances, would tempt a man to
do that which Is not the best for his prin-

a

transaction,
profit, the
he makes
Is entitled to take that profit to
•ilmself.
This accordingly puts an end to the
questions as to whether the partners are
bound to adopt or to repudiate the transaction; or if they adopt it, as to the price at
which the sugar should be charged and the
profit of
like. This gentleman has made
such

a

principal

a

Two principles with relation

the purchase

by an agent of his

these sugars.

£853 in the course of one year, by sales to
himself as agent of the firm, and in my opinion the firm is entitled to that benefit and
profit He is agent for the firm for buying
sugars; he has sold his own sugars to the
firm and made that profit and the firm are
entitled to it accordingly.
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MUNSON

et al. v.

(8

G. & C.

RY.

N. E. 355, 103 N. Y. 58.)

Court of Appeals

of New York.

Oct

5,

1886.

Appeal by plaintiffs from a judgment upon
a decision of the general term of the Fifth
of the supreme court, affirming
department
a judgment entered upon the report of a referee

in favor of defendant.

The action was

to enforce specific performance of a contract
to deliver certain bonds of the Syracuse, GeThe isneva & Coming Railway Company.
sues were referred to J. L. Angle, of Rochester, who reported in favor of plaintiff, August 20, 1880, and judgment was entered directing specific performance of the contract,
from which judgment defendants appealed to
Fourth department, on
the general
term.
which appeal said judgment was reversed,
on the ground that the contract sought to be
was against public policy. The
enforced
case was again tried before A. J. Northrup,
as referee, who reported in favor of defendants, upon which report judgment was entered dismissing the complaint, from which
judgment plaintiffs appealed to the general
term, when the last-named judgment was
Plaintiff thereupon appealed to
affirmed.
the court of appeals.
Samuel Hand and B. W. Huntington, for
Geo.
appellants, Edgar Munson and others.
F. Comstock, for respondents, Syracuse, G. &
C. Ry. Co. and another.

ANDREWS, J. We think it would be difficult to affirm the judgment of the court below dismissing the complaint, if, in order to
do so, it was necessary to uphold the proposition that the original contract of August
13, 1875, between the plaintiffs and Magee,
was invalid either because Munson, one of
the plaintiffs, was, at the time of entering
into the contract, a director of the Sodus
Bay & Coming Railroad Company, or for the
reason that the contract violated the rule
which prohibits combinations to prevent competition at a judicial or other public sale.
The situation was briefly this:
The Sodus Bay & Corning Railroad Company was organized in 1871 to construct and
operate a railroad from Corning, in the county of Steuben, to Sodus Bay, in the county
of Wayne, a distance of about 86 miles, pass-

ing through the counties of Schuyler, Yates,

and Ontario, by way of Savona, Penn Yann,
and Geneva.
Of this road the plaintiff Munson was president and a director. In 1872
the corporation created a mortgage on Its
projected road, its franchises and property,
for $1,500,000, to secure a contemplated issue
of bonds to that amoimt, to be used in the
It proceeded to
constroction of the road.
secure rights of way over a portion of its
line, graded about 30 miles of its track, between Savona and Geneva, and expended in
the aggregate,

in securing titles and in the
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prosecution of the work, the sum of $250,000.
It issued bonds under the mortgage to the
amount of $257,000, from the proceeds of
which the expenditures were made. At the
date of the contract between
the plaintiffs
and Magee, August 13, 1875, the plaintiffs
held and controlled,
of the bonds, $241,000
in amount; the remaining $16,000 being in
the hands of a former treasurer of the company, whose title thereto seems to have been
disputed, but who subsequently received a
dividend thereon from the proceeds of the
mortgage sale. The title of the plaintiffs to
the $241,000 of bonds was not questioned,
and there is no suggestion that they were
not bona flde holders for value, or that the
bonds did not represent a valid debt against
the company for their full amount.
In January, 1874, the company became inIt defaulted in the payment of the
solvent.
interest on its bonds at that date, and in the
spring of 1875 all operations on the road were
suspended, and the further prosecution of the
enterprise was practically abandoned.
In
short, when the contract of August 13, 1875,
was made, the company was hopelessly bankrupt, the work had stopped, the interest on
its bonds had been unpaid for 18 months,
and practically its whole property consisted
of disconnected rights of way over a portion
of its route, and a road-bed partially graded
between Savona and Geneva; and whatever
property it had of any value was acquired
through the means furnished by the holders
of the bonds.
Under these circumstances the parties entered into the contract of August 13, 1875.
It recites that the plaintiffs own and represent $241,000 of the bonds of the Sodus Bay
& Corning Railroad Company, and that Magee, the other party to the contract, represents the persons and interests proposing to
organize another railroad company for the
construction of a railroad from the vicinity
The parties of the
of Corning to Geneva.
first part (the plaintiffs) agree to proceed at
once to secure the foreclosure of the mortgage, and purchase, on the foreclosure sale,
the property, rights of way, franchises, and
interests covered thereby, and convey the
same to Magee, or to the railroad company
proposed

to be organized.

Magee,

the other

party to the contract, agrees to deliver, or
to Munson and his
cause to be delivered,
associates, in payment for the said property,
rights of way, and franchises— First, mortgage bonds of the proposed railway company
to the amount of 50 per cent, of the principal
and interest of the bonds of the Sodus Bay
& Corning Railroad Company held by them.
The contract contains other stipulations not
now necessary to mention.
In the view we take of another question In
the ease, we deem it unnecessary to determine whether the contract of August 13,
1875, was valid as between the original parties thereto;
that is, whether the plaintiff
Munson, in entering into the contract, vio-
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lated any duty owing by him to the corpora/tion of which he was a director, or whether
the contract as a whole was, on the part of
Munson and his associates, anything more
than a legitimate arrangement to protect
their interests as bondholders, and to malse
the mortgage security available for the payThe
ment of a part of the mortgage debt.
contract was not by or with the Sodus Bay
& Corning Railroad Company; and, assuming that the question as to the validity of
the original contract can be raised in this
action, we are not prepared, without further
consideration,
to condemn the transaction on
Duncomb
either of the grounds suggested.
V. Railroad Co., 84 N. Y. 190; Marie v. Garrison, 83 N. Y. 14; Harpending v. Munson, 91
N. Y. 650. But this action is not brought
to enforce the contract of August 13, 1875,
against the defendant Magee.
It is an aoby
tion to compel the specific performance,
of the undertakthe defendant corporation,
ing of Magee in that contract to deliver the
bonds of the new company as therein provided, founded upon the assumption by the
new company of that obligation, by resolution of its board of directors passed August
con13, 1875, and also upon the subsequent
tract of September 14, 1875, made between
the company and the plaintiffs, which in its
primary provision substituted the Company
to the iklace of Magee as the party of the
second part in the contract of August 13,
1875.

The action in its entire scope is framed
to enforce the obligation of the defendant
corporation under its contract of assumption.
It was tried upon this theory. The exceptions point to this as the ground of the action, and Magee is joined as defendant, and
In the demand of relief, as the custodian of
bonds of the company which the plaintiffs
claimed he should be adjudged to deliver
to them by the judgment in the action.
Throughout the trial the action was treated
as an action against the defendant corporation upon its contract, and in no respect as
an action against Magee to enforce a liability against him under the contract of August 13, 1875.
The plaintiffs, therefore, are
compelled to meet the question whether, upon principles of equity, they are entitled to
the aid of the court to enforce an executpry
contract between themselves on the one side,
and the defendant coiT)oration on the other,
for the sale of the property of the former,
in a case where one of the plaintiffs, at the
time the contract was made, was a director
of the purchasing corporation, and took part
in making the contract upon which the action is brought.
For a proper imderstandlng of the situation a few additional facts need to be stated.
On the twenty-sixth of August, 1875, Magee
and his associates organized a railroad company to construct a railroad from Coming to
Geneva, as contemplated
by the contract ot
August 13, 1875.
The plaintiff Munson was
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one of the promoters, and became a director
and stockholder, and was the first president
of the corporation.
On the thirty-first of
August, 1875, Magee executed a written assignment to the new corporation,
the Syracuse, Geneva & Coming Railway Company,

of his rights under the contract with the
plaintiffs of August 13, 1875; and the board of
directors, at a meeting on the same day, in
which the plaintiff Munson participated,
passed a resolution assuming the contract
on the part of Magee, and agreeing to perform it, except in one particular not now
material to be mentioned.
On the fourteenth
of September, 1875, the contract before referred to of that date was entered into between the plaintiffs and the new corporation, and was executed individually by each
of the plaintiffs, and on the part of the corporation by the plaintiff Munson as president.
The proceedings of the board of directors indicate that when the resolution of August
13, 1875, was passed, and for two or three
months thereafter, the company contemplated building its road to Geneva on the same
line substantlallv as that of the Sodus Bay &
Corning Railroad Company, but in December,
1875, it located an entirely new line, not coincident in any part with the line originally
contemplated,
upon which new line its road
was subsequently built It is found, and the
evidence supports the finding, that the best
interests of the company were promoted by
The plaintiffs
adopting its present route.
procured a foreclosure of the mortgage, and
purchased the property, as they had agreed,
In 1877, .tendered a deed
and subsequently,
and
thereof to the defendant corporation,
demanded the delivery of the bonds, which
was refused.
In determining the legal question presented, It is proper to say that there is no evidence of any actual fraud or collusion on the
part of any of the parties to the original contract of August 13, 1875, or that the contract
of assumption was Induced by any improper
appliances or motives whatever.
It is plain
that Magee and his associates, when they
entered into the original contract, contemplated building the proposed road on the line of
the Sodus Bay & Coming Railroad Company, and that the contract was made with
a view of acquiring for the new road the
rights of way and other property of that
corporation. It is equally plain that the contract of assumption was entered into by the
new corporation with the same expectation,
and for the same purpose.
If the contract was otherwise tmobjectlonajle, it could not, we think, be assailed on
the gi-ound that it was a contract outside
of the power of the defendant corporation.
The statute authorizes a railroad corporation to acquire land for its track and other
necessary purposes, by voluntary purchase or
by condemnation (Laws 1850, c. 140, |§ 14,
15); and an agreement, made on the purchase
of rights of way, to pay therefor in bonds
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of the purchasing corporation, secured by a
mortgage on its property, is clearly, we think,
within the implied, if not within the express,
powers of a railroad corporation.
Section 28,
The contract made between the
subd. 10.
defendant corporation and the plaintiffs was
in substance a contract to purchase rights
of way; and although the defendant's line
was not formally located on the line proposed to be purchased, and was in fact sublocated on a different line, this
sequently
change of purpose does not, we think, affect
the question of corporate power.
But we are of opinion that the contract of
September 14, 1875, is repugnant to the great
rule of law which invalidates all contracts
made by a trustee or fiduciary, in which he
at the election of
is personally interested,
the party he represents.
There is no controversy as to the facts bringing the case as
to Munson within the operation of the rule.
He and his associates were dealing with
a corporation in which Munson was a director, in a matter where the Interests of
the contracting parties were or might be in
conflict The contract bound the corporation to piu-chase, and Munson, as one of the
directors, participated in the action of the
corporation in assuming the obligation, and in
binding
itself to pay the price primarily
agreed upon between the plaintiffs and MaHe stood in the attitude of selling as
gee.
owner, and purchasing as trustee.
The law
permits no one to act in such inconsistent
relations.
It does not stop to inquire whether the contract or transaction was fair or
unfair. It stops the inquiry when the relation is disclosed, and sets aside the transaction, or refuses to enforce it, at the instance
of the party whom the fiduciary undertook
to represent,
without undertaking to deal
with the question of abstract justice in the
particular case. It prevents frauds by making them, as far as may be, impossible, knowing that real motives often elude the most
searching inquiry;
and it leaves neither to
judge nor jury the right to determine, upon
a consideration of its advantages or disadvantages,
whether a contract made under
such circumstances shall stand or fall.
It can make no difference in the application of the rule in this case that Munson's
associates were not themselves disabled from
contracting with the corporation, or that
Munson was only one of ten directors who
The contract
voted in favor of the contract.
on its face notified Munson's associates
of
his relation to the corporation, and that the
contract was subject to be defeated on that
ground;
and, on the other hand, a corporation, in order to defeat a contract entered
into by directors, in which one or more of
them had a private interest, is not bound to
show that the influence of the director or directors having the private interest determinThe law cannot
ed the action of the board.
accurately measure the influence of a trustee
with his associates, nor will it enter into the
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inquiry, in an action by the trustee in his
private capacity to enforce the contract, in the
making of which he participated. The value
of the rule of equity to which we have adverted, lies, to a great extent, in its stubbornness and inflexibility.
Its rigidity gives
it one of its chief uses as a preventive or
discouraging influence,
because it weakens
the temptation to dishonesty or unfair dealing on the part of the trustees, vitiating,
without attempt at discrimination, all transactions in which they assume the dual characters of principal and representative.
The rule has been declared and enforced in
a great variety of cases; but in none, perhaps, with more vigor and completeness, both
upon principle and authority, than in the
leading case of Davoue v. Panning, 2 Johns.
Ch. 252.
But the case of Railway Co. v.
Blakle, 1 Macq. 461, decided by the house of
lords, is in many of its features similar to the
present one.
In that case it appeared that
the plaintiffs were a manufacturing firm, and
that one of them was also a manager of the
Aberdeen Railway Company, the defendant,
and the chairman of the board.
At a meeting of the managers, they by resolution authorized their engineer to contract for iron chairs
needed by the company.
The agent contracted with the plaintiffs' flrm. It did not appear
that the member of the firm, who was also a
manage:* and the chairman of the company. Intermeddled
with the dealing on either side,
further than that it may be assumed he was
at the meeting which authorized the engineer
to procure a supply of chairs.
The plaintiffs
brought their suit to enforce specifically the
performance
of the contract, or, in the alternative, to recover damages for its non-performance.
After a decision In their favor in
the lower court, the company appealed to the
house of lords, where the ruling was unanimously reversed, on the ground that the contract was condemned by the rules of equity
as having been made between the company of
which one of the plaintiffs was a manager,
and a private flrm of which he was a member.
The opinions of Lord Chancellor Cranworth,
and of Lord Brougham, vindicate, upon impregnable grounds, the general rule, and its
application to the particular case.
We have designedly omitted, up to this
special reference to a circumstance
time,
which it is claimed takes the case out of the
operation of the general equitable rule; that
is, that the contract with the defendant corporation was not, on the part of the plaintiffs,
a fresh dealing in respect to the sale of their
interest In the property of the Sodus Bay &
Corning Railroad Company, but was simpljj
a substitution, in the place of Magee, of the
corporation organized by him and his associates for the purpose of carrying out the
original arrangement.
But the promoters of
the corporation are not the corporation.
The
legal body is distinct from the individuals who
compose it. The statute confers no authority
upon the promoters of a corporation to enter
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Into preliminary contracts binding the corporation when it shall come into existence. Such
contracts may bind the individuals who make
them.
If adopted by the corporation, and
they are within the corporate powers, and
they
are not otherwise subject to objection,
may become the contract of the corporation,
and enforceable as such.
In respect to contracts of promoters. Judge
Redfield says:
"The promoters are in no
sense identical with the corporation,
nor do
they represent it in any relation of agency;
and their contracts could, of coursg, only bind
the company so far as they should be subsequently adopted by it as their successors."
1

Redf. Rys. 9.
But the corporation is at liberty to refuse
to sanction them; and, if its sanction is ob'
tained by the act or co-operation of directors
who have a private interest, we perceive no
reason why, under the general rule, the corporation may not resist an action for specific
performance;
at least, in a case where it has
not accepted the consideration and taken the
benefit.

It is claimed that the general policy of the
law In this state sanctions the contract in
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question,

and we are referred

to chapter 710,

Laws 1873, which authorizes the purchaser, or
the grantee of the purchaser, of the real estate, tracks, and fixtures of a railroad corporation gold under a mortgage or decree, to associate with him other persons, and form a
new corporation to maintain and oi)erate the
But the transaction in question was
road.
not in any proper sense an arrangement for
of an existing railroad. It
the reorganization
was contemplated that the new corporation
should operate or maintain the road of the old
corporation.
The line of the new corporation, by its articles, extended only from Coming to Geneva; whereas the route of the old
corporation was from Corning to Sodus Bay.
When the contract was made, the enterprise
of building the Sodus Bay & Corning road had
been commenced, but the road had not been
built. Its route had only in part been located,
and the great burden and expense of the undertaking was yet to be incurred.
The case
Is not in terms within the act of 1873; nor, as
we think, within its spirit and intent.
These views lead to an affirmance of the
judgment. All concur, except BAPALLO and
FINCH, JJ., not voting.
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(33

Aa.

T.

BLACK

et al.

880, 173 Pa. 92.)

Supreme Court of Pennsylvania.

Jan.

6, 1896.

Appeal from court of common pleas, Allegheny county; Thomas Ewing, Judge.
Bill by Martha K. Rich against Black &
Baird, Daniel H. Barr, and others, to have
said Barr declared trustee for plaintiff as to
certain land, and to obtain an accounting by
From a decree for plaintiff, dedefendants.
Affirmed.
fendants appeal.

J. S. & E. G. Ferguson, for appellants.
A. Woodward, for appellee.

M.

STEERBTT, O. J. The rule of public policy which avoids, at the instance of the cestui que trust, purchases made by agents for
sale, is practically absolute in its character.
Courts of equity view such transactions with
jealous eye; and It is only under special circumstances, amounting to a dissolution of the
trust relation, when the parties have dealt at
arm's length, that their validity is recognized.
Davoue v. Fanning, 2 Johns. Oh. 254. And
the reasons are obvious.
On the one hand,
the relation which such agents bear is confidential, and disarms the vigilance of their
It affords peculiar facilities for
principals.
obtaining exclusive information in respect of
the property intrusted to them for sale. Their
employment Implies that they have superior
advantages for making sales, and that they
will use every effort and means to obtain the
highest price for the benefit of their principals.
On the other hand, their individual Interest
is to purchase at the lowest price, and places
them tn a position which is inconsistent with
the faithful and proper discharge of the duties of the trust.
The opportunity will naturally lead to temptation, to abuse, and, as
was aptly said by Mr. Chancellor Kent in Davoue V. Fanning, supra, be poisonous in its
consequences.
The cestui que trust is not
bound to prove, nor is the court bound to
judge, that the trustee has made a bargain
advantageous to himself.
The fact may be
so, and yet the party not have It In his power
distinctly and clearly to show it. "There may
be fraud," as Lord Hardwicke observed, "and
the party not able to prove it."
Thus an
agent, by virtue of his trust relation, may
discover valuable minerals in the land, and,
locking the knowledge in his breast, take advantage of it in making a contract with his
cestui que trust
he deny It, how can the
"The probability is that
court find the fact?
a trustee who has once conceived such a purpose will never disclose It, and the cestui que

If

Ex partrust will be eflectuaUy defrauded."
te Lacey, 6 Ves. 627. So he may take advantage of his superior knowledge of the market
and skill In manipulation to obtain results
"It is to guard against
beneficial to himself.
this uncertainty and hazard of abuse, and to
remove the trustee from temptation, that the
rule does and will permit the cestui que trust
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to come, at his own option, and without showing actual injury, and insist upon having the
experiment of another sale" (Davoue v. Fanning, supra) ; or, as was held in our own case
of Swisshelm's Appeal, 56 Pa. St. 475, treat
the purchase as inoperative in respect of the
land unsold by the trustee, and compel an account of the proceeds of sale made by him
"This is a
to innocent purchasers for value.
remedy that goes deep, and touches the very
root of the matter."
Davoue v. Fanning, supra; Leisenring v. Black, 5 Watts, 303; Parshall's Appeal, 65 Pa. St. 224; Bice v. Davis,
136 Pa. St. 439, 20 Atl. 513; Murphy v.
O'Shea, 2 Jones & Lp T. 422.
The cestui
que trust must, it is true, move within a reasonable time; but what shall amount to a
reasonable time will depend on circumstances,
and lies in the discretion of the com:t. In the
absence of special circumstances which may
lengthen or shorten the time, the analogy of

the law is followed. Marshall's Estate, 138
Pa. St 285, 22 Atl. 90. These appellants misapprehend the rationale of this rule. They insist that because, as they Claim, the sale was
satisfactory to Mrs. Rich, the rule has no application. Conceding that in the first instance
It was satisfactory, that fact would not take
away her option to rescind; for these appellants then and for a long time afterwards ostensibly maintained towards her the character of agents for sale, and willfully concealed
They maintain
the fact of their own Interest.
their characters of inconsistency even now by
claiming not only title as purchasers, but comRoU, whom they
missions as agents for sale.
first reported as the purchaser, confessedly
knew nothing of it The alleged Interest of
Gillespie and ' Neeb is more than doubtful,
and, if.it ever existed, was soon parted with.
To all practical Intents and purposes, these
agents were the real purchasers, without the
knowledge of their cestui que trust RosenAppeal, 26 Pa. St 67.
berger's
However
Mrs. Rich may have felt In the first instance
in regard to the sale. It Is not likely that It
would have been satisfactory had she been
fully informed of the facts. When she gave
her agents a minimum price, it was manifestly intended as a guide to them in negotiating
sale, and Implied a just expectation on her
part and an engagement on theirs that they
would make an honest endeavor to obtain a
higher price.
If Roll, Gillespie, and Neeb
were really intending purchasers, the obvious
course was that these agents for sale should
take competitive bids. They did not occupy
the position of middlemen with equal duty to
both. Their primary duty was to Mrs. Rich.
But so far as appears, no bona fide effort
Inwas made by them to perform this duty.
stead, Mrs. Rich was asked to take less, and,
when this was refused, they hastened to avail
themselves of the minimum price in their
own interest, and had already made large
profits before Mrs. Rich's discovery of the
facts. If they could realize profits for themselves, they could and should have done so
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qne trust. That was their
employment, and that their undertaking; and
equity -will treat that as done which ought to
To sustain the purchase
have been done.
made In these circumstances would work "actual injury" to Mrs. Rich, tend to encourage
breaches of trust, and violate a wise rule of

for their cestui
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public policy. Having taken action In time,
the plaintife was entitled to the relief which
the decree of the court below Is intended to

secure.
Decree affirmed, and appeal dismissed, with costs to be paid by appellants; and it
is ordered that the record be remitted to the
court below for further proceedings.
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BBOSTT

V.

PRIEST.

(86 Mo. 475.)
Supreme

Ciourt of Missouri.

Oct. Term, 1885.

A. J. P. Garesche and J. M. Holmes, for
appellant T. L. 6ant and J. M. Glover,
for respondent

BLACK, J. In 1873, the superintendent
of Insurance began proceedings to wind up
the St Louis Mutual Insurance Company,
which was not then in a satisfactory condition. Most of the directors regarded a reinsurance as the best way out of the diffiEfforts were made to that end, inculty.
cluding negotiations with the Mound City
Charles H. Peck,
Life Insurance Company.
who was a large stockholder in the St. Louis
Mutual, but not a director or officer, made
of the
proposals to some of the officers
Mound City to bring about such an arrangement, the result of which was a contract
between Peck and the president of that company, dated the 27th of November, 1873, by
which, after reciting the desire of that company to effect the reinsurance, and the deemof Peck's services to accomed necessity
plish that object, the company agreed to pay
him $155,000 within sixty days, for which
sum Peck was to "devote his services for the
procurement of such reinsurance and effecting a contract between said companies."
Peck thereupon approached the defendant,
a

director of the

St

Louis Mutual,

who at

first did not take much interest in the matPeck, then, in substance, stated that
ter.
he was largely interested in having the reinsurance effected;
that it was worth ten or
fifteen thousand dollars to the stockholders
of the St. Louis Mutual, and that he meant
business.
Priest and Wyman were partners in the
real estate business, and upon Peck's suggestion that his business was legitimately
within the partnership business. Priest referred Peck to Wyman, who was at a desk
in the same room or office.
The result of
the negotiation between Peck and Wyman
was that the former placed bonds of the

Leavenworth, Atchison & Northwestern Rail-

road Company of the par value of fifteen
thousand dollars in the hands of Mullikin
to be handed to Wyman, if the reinsurance
was effected,
otherwise they were to be
returned to Peck.
This agreement was in

writing,

but

was

subsequently

destroyed.

City Insurance

Company

The evidence, including a letter from Peck,
shows that he agreed within thirty days to
substitute money,
or bonds of the Vulcan
Iron Company, or St. Louis Gaslight Oorapany, for these railroad bonds, the latter, it
is said, then being worth but sixty cents
on the dollar.

As the Moimd

then stood, the superintendent of insurance
did not regard it strong enough to make the
reinsurance,
and It was required to add a
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half million dollars to its capital stock.
In
December,
1873,
a contract of reinsurance
was made by the St. Louis Mutual with the
Mound City, the latter also stipulating that
for a transfer of all of the assets of the St.

Louis Mutual it would assume all the liabilities of that company, increase its own
stock a half a million dollars, and out of
this increased stock exchange its own stock
for that of the St Louis Mutual. Of the
twenty directors of the St. Louis Mutual,
seventeen,
including the defendant, voted
for the measure.
The Moimd City increased
its stock as agreed, the reinsurance was approved by the superintendent of insurance
and by the court in which the proceedings
against the St. Louis Mutual were pending,
and those proceedings were dismissed. By
the 17th of January, 1874, the whole contract was substantially completed.
Peck
received his agreed compensation from the
Mound City Insurance Company in secured
notes which that company acquired by, the
assignment from the St. Louis Mutual. Peck
would not at least did not, substitute money
or bonds of the iron company,
or gas company, as he had agreed, for the railroad
bonds in the hands of Mullikin, and Wyman,
In
unable to do better, took those bonds.
August, 1874, Priest and Wyman dissolved
their partnership, at which time Wyman
handed over to Priest the one-half of the
railroad bonds.
The conclusion from all the evidence is
irresistible that defendant agreed to and did
and vote for the assignment and
advocate
reinsurance, in consideration of the arrangement between Peck and Wyman.
At all
events the bonds were given to secure defendant's active inlluence in favor of the
measure, though without this he might not
have been hostile to the transaction.
In 1877 the superintendent of insurance
against the St.
commenced new proceedings
Louis Mutual Life Insurance Company, and
plaintiff was appointed receiver. By this
suit he seeks to charge the defendant as a
trustee of all the railroad bonds.
The circuit court so held and decreed as to the onehalf received by the defendant, and on his
refusal to produce the same, entered a money judgment for the estimated value. From
the
appealed.
this judgment
defendant
Plaintiff took a writ of error. In like manner both parties come to this court from
the court of appeals, where the judgment
of the circuit court was affirmed.
1. An agent or trustee cannot unite in
himself the opposite character of buyer and
seller, and if he does the profits may be
charged with a trust for the benefit of the
principal, unless the latter confirm the transaction with full knowledge of all the facts.
So, too, if the agent make gains from the
use of the trust funds or property he must
account therefor. We need not cite authorities from this and other courts to support
these plain propositions.
Again, if the agent
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accept any benefits In conducting the business of his principal he will hold them in

Story, Agency (8th
trust for the principal.
Ed.) § 211; Perry, Trusts, § 206; Jacobus v.
Munn, 37 N. J. Eq. 48.
The directors of a eorporatiori
occupy a
fiduciary position. They are trustees
and
agents of the corporation and stockholders.
In general they are governed by the same
rules as are applied to trustees and agents.
Parker v. Nlckerson, 112 Mass. 195; Railway
Co. V. Poor, 59 Me. 277; Railway Co. v. Hudson, 19 Eng. Law & Eq. 365.
In Perry on
Trusts, at section 207, It is said: "And so
all advantages, all purchases, all sales, and
all sums of money received by directors in
dealing with the property of the corporation
are made and received by them as trustees
of the corporation, and they must account for
all such moneys or advantages, received by
them by reason of their position as trustees."
Defendant does not seriously controvert these
general principles of equity jurisprudence, but
he insists they have no rightful application to
this case, because the bonds were never made
a part of the assets of the St. Louis Mutual,
did not constitute a part of the consideration,
avowed or concealed, paid by the Mound
City, and were not made by him in the legitimate business of the corporation.
He relies
with full confidence upon Tyrrell v. Bank, 10
H. L. Oas. 26. The substantial facts of that
case were these:
The bank had been recently
organized, and TjTrell was its solicitor. Mrs.
Campbell owned certain property,' upon a part
of which was situated a building known as
the Hall of Commerce.
Read had a "contract
with her for the purchase of the whole property at £49,200. TyrreU and Read formed a
combination to sfell the property to the bank
at an advanced price, and Tyrrell, for his influence, was to have a one-half interest In
the contract,
which Read had with Mrs.
Campbell. Tyrrell kept the agreement secret
from the bank, at the same time urged the
bank to purchase, professing to act for it as
solicitor. Eventually the bank purchased the
Hall of Commerce part of the property at
£65,000. Out of this Mrs. Campbell was paid,
some litigated claims were settled, and the
balance was paid to Read, who divided the
profits with Tyrrell, each making some £6,000,
and had left also the unsold portion of the
property, alleged to be of the value of £8,000.
The suit was brought by the bank against
Tyrrell and Read.
The master of the rolls
dismissed the bill as to Read, and decreed
Tyrrell a trustee for the bank of all interest
acquired in the property,
accounts were directed to be taken, and Tyrrell was ordered
to convey to the bank his share in the property not sold to the bank.
On appeal, prosecuted by Tyrrell, the decree was modified In
form. The Lords considered
that Tyrrell
could not be decreed a trustee of the unsold
portion of the property, and should not have
been directed to convey that to the bank, because, as was said, the limit of the agency of
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Tyrrell, the extent of his obligation, and the
relation of solicitor and client, were to be ascertained by the extent of the property sold
by Tyrrell to the bank. The lord chancellor
very clearly states that Tyrrell could only be

trustee as to that portion of the property
sold to the bank, and as to that he should
make no gain.
He proceeds to say the object
which the master of the rolls has in view
is to be accomplished in another way:
"Tyrrell must receive from his clients, in his character of vendor to his clients, only that sum
of money which, as between him and Read,
Tyrrell must be taken to have paid for the
property conveyed to his clients, but that sum
of money must be ascertained in the following way: by deducting from it the value of
the unsold property Included in the contract
between Read and Tyrrell, but not included
in the contract of sale to the clients."
The bank among other things contended
Tyrrell's agency as to the
that, assuming
bank was confined to the Hall of Commerce
part of the property, still the circumstances
showed that he received the share in the rest
as a bribe, and for that reason the bank was
entitled to a conveyance of it. As to this
Lord Chelmsford said: "No aucontention.
thority has been adduced in support of such
a proposition, and I do not think it can be
maintained. In order to simplify the question, let it be supposed that Tyrrell had acquired no interest in the property, but that
Read had offered him £5,000 to induce the
respondent to purchase, and that they had
been persuaded by TyrreU to buy at an excessive price. Of course, they might have
rescinded the conti-act, but could they in
any manner have obtained the £5,000 on the
ground that it belonged to them? If, by
reason of the agreement between Read and
TyrreU, the respondent had been prevailed
upon to give too large a sum for the property, they might have maintained an action
on the case against both the parties to the
imposition upon them, and have recovered
damages;
or they might have sued their
agent, TyrreU, for damages arising from the
breach of duty, and they would probably
have received an amount equal to the sum
which he had improperly received as a fair
measiu-e of the injury which they had sustained. But the £5,000 itself, as a specific
demand, they could in no manner have recovered.
The unsold part of the property
in the same manner cannot be directly reached by any proceeding of the respondent"
a

These remarks of Lord Chelmsford, if detached from the facts of that case and the
decree actually made, appear to give some
support to the defendant's position here.
The solicitor could be regarded as the
agent of the bank only so far as the bank
became the purchaser; beyond that he had
a right to deal for himself; yet the decree
as modified did not allow him to make any
gain out of the transaction taken as a
whole. He was aUowed to keep the unsold
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portion, but Its value was deducted from the
amount which he was allowed to receive
from the clients in the statement of the account. Practically, there was little, if any,
difference between the decree as made by
the master of the rolls and as modified, in
its effect upon the parties, and this seems
in terms by Lord
to have been conceded

The facts there in judgment
Cranworth.
and the decree even as modified do not furnish a precedent in defendant's favor.
Where a trustee retired from his office in
consideration that his successor paid him a
sum of money, it was held that the money
so paid should be treated as a part of the
trust estate, and be accounted for as such
by the retiring trustee, on the ground that
he could malse no profit directly or indirectly
from the trust property, or from his oflice of
Sugden v. Crossland, 3 Smale &
trustee.
G. 192. In Gasliell v. Chamhers, 26 Beav.
the Eagle Insurance Com360, it appears
pany desired to buy out the business of
the London Mutual Insurance Company, and
agreed to and did pay a specific consideraand, by a secret agreement
tion therefor,
with the directors, agreed to and did pay
to them the further sum of four thousand
pounds as a compensation for the loss of
their oflacers. These directors were held to
be trustees for the corporation, and it was
also ruled that they received that sum by
reason of their position as trustees, and must
account therefor.
These cases are all quite clear to the effect
that the trustee will not be allowed to make
gain to himself, beyond his allowed compensation, by reason of his office and influence as
By accepting the office the disuch trustee.
rector undertalses to .give his judgment and
influence to the interests of the corporation in
all matters in which he represents
or professes to represent it.
That judgment and inif right, belongs to the corporation,
fluence,
and so does that which it produces, and the
bonds received by the director are its property, as between it and the defendant.
The circumstance that they came from Peck, and not
directly from the Mound City Insurance Company, is wholly immaterial.
They came from
the agent of that company, and the extravagant amount paid Peck impresses
one vnth
the notion that more than fair commissions
was included in the $155,000.
However that
may be, what the director makes in his office
as such belongs to the corporation.
It will
not do to clog these principles of law applied
to priucipal and agent, trustee and cestui que
trust, with exceptions and modifications. They
must not be whittled away.
Whatever may
be the practice in such cases, the agreement
by which the bonds were acquired was an illegal contract, as well as a plain breach of
duty. No court, it is true, would aid the defendant or the receiver, or the corporation of
in recovering the
which he Is the receiver,
bonds from Peek, for that would be to execute
Neither would a court
the illegal contract
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assist Peck In recovering them back after the
So, too, an agent
transaction was completed.
may resist an accounting on the ground that
the subject of the agency was illegal, or
against public policy. Story, Agency, § 235.
But when the subject of the agency is entirely legal, and that was the case here, and profits are made by a violation of duty, it would
be obviously unjust to allow the agent to reap
the fruits of his own misconduct.
Id. § 207.
An agent is accountable to his principal for
moneys that come into his hands as such,
even if such amount be composed of usurious
Interest, and not collectible by the principal
himself. Chirm v. Chinn, 22 La. Ann. 599.
One party cannot hold back proceeds from
another, of whom he was representative,
on
the ground that there was illegality in the way
of getting the money.
Whart. Cont. § 354.
The defendant acquired the bonds while acting and prefessing to act in his capacity of
director, and must be held to have received
them in that capacity.
The plaintiff's case is
made out by the proof of these facts, and we
are not concerned in the execution of the illegal agreement.
2. As to the writ of error prosecuted by the
receiver we do not see that he has any right
to the bonds which never came to the defendant. Wyman, who acquired them, is no party
to this suit, and held no fiduciary relation to
the plaintiffs corporation.
The receiver has
elected to take the course here pursued and
must be content with such property hs it will
reach.

3. This suit was begun February 19, 1879,
five years and ten to fifteen days after Wyman received the bonds for himself and defendant The agreement by which the bonds
were acquired and the receipt of the same are
facts which were kept secret from all persons
save those directly connected therewith, until 1878, when rumors were afioat pointing to
They were then brought to the
these facts.
attention of the court and soon thereafter this
suit was begun. Defendant pleaded the fiveyear statute of limitations, and plaintiff replied that the fraud was not discovered until
within five years next before the commencement of the suit Section 3230, Rev. St., specifies five different classes of civil actions (other than those for the recovery of real estate)
which can only be commenced within five
years after the cause of action shall have acThe fifth is: "An action for relief on
crued.
the ground of fraud, the cause of action in
such case to be deemed not to have accrued
until the discovery by the aggrieved party, at
any time within ten years, of the facts constituting the fraud."
Our statute of limitations applies to equitable, as well as legal, causes of action, and
we agree with counsel for the defendant that
this clause under consideration should be considered in the light of the former equity rules,
the place of which, in many respects, at least
It was designed to take. Beyond doubt the
statute
does not now and never did run
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against an express continuing trust .in favor ot
tiie trustee, certainly not until he openly repudiates the trust. Johnson v. Smith, 27 Mo.
591; Smith v. Ricords, 52 Mo. 581, 56 Mo.
553. Conceded it must he that by the equity
rules, the statute was not applied by way of
analogy, in cases of actual fraud, until the
discovery of the fraud. But is it true, as is
contended here, that by those rules the statute
was applied without regard to the time of discovery in case of constructive
frauds and
trusts? It was said by Scott, J., in Keeton's
Heirs v. Keeton's Adm'r, 20 Mo. 541: "In
cases of resulting, implied and constructive
trusts, where a party is to be constituted a
trustee by a decree Of a court of equity founded on fraud, it is well settled as a rule of equity, that the statute of limitations, and presumptions
from lapse of time, will operate.
With regard to the statute of limitations, it will
run from the time that the facts are brought
home to the knowledge of the party."
See,
also. Perry, Trusts, §§ 228, 230; 1 Daniell, Ch.
PI. 669; Hunter v. Hunter, 50 Mo. 445; Ang.
Lim. § 470. In the case last cited the defendants were the uncles and agents of the plaintiffs for the management and sale of the
lands; they purchased the lands, with the value of which plaintiffs were not familiar, at an
under value; they then sold the same at an
advanced price.
It was a suit to establish a
constructive trust for the profits arising from
the re-sale.
It was there said: "If a party
is in possession of, or has notice of, the main
facts constituting the fraud, the statute will
commence running from that time." The difference of opinion expressed in that case and
the subsequent one of Rogers v. Brown, 61
Mo. 187, is not pertinent to any inquiry here,
for this case in no way concerns real estate.
'
Many authorities do hold that, in cases of
constructive trusts and frauds, the statute
will begin to run without regard to the time
of the discovery. This appears to be due to
the fact that often In such cases the facts
are open and the law frequently draws its
conclusion without regard to the motives,
because of the confldeatial relation of the
parties. Much, we think, depends upon the
fact whether the fraud is a secret or open
If the substantial facts constituting
one.
the fraud, in cases like the one under consideration,
were open, it is believed, under
the equity rules, the statute of limitations
would have been applied at once, but if these
facts were in their nature secret and were
unknown, it is believed the statute would
not begin to run until they were discovered,
there being no want of diligence on the part
of the complainant. Here the fraud consists
in professing to act for and in the interest
of the corporation, as was defendant's duty,
when, in reality, he was acting for himself
and for his private gain.
The agreement uoder which this was done was in its very
nature a secret one, one which the corporation would not naturally suspect, and one
which would not be revealed by any act
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openly done. Of course, here, simple knowledge of the existence of the agreement
and
acquisition of the bonds thereunder, brought
home to the plaintiff, or the corporation of
which he is receiver, would start the statute
and from that thne it would continue to run
notwithstanding the subsequent appohitment
of the receiver.
This knowledge was not a<v
quired until much more than fifteen days after the receipt of the bonds, by Wyman.
The
by which the transaction was
circumstances
discovered show there were no laches on the
part of the plalntifE or his corporation. We
conclude the clause of the statute before noted applies to this case, and imder it the cause
of action is not barred.
4. A contract founded on a champertous
consideration is illegal, against public policy
and void. Duke v. Harper, 66 Mo. 55. In
that case the contract there in question was
held not to be champertous because the attorneys did not bind themselves to pay any
pqrtion of the expenses of the litigation.
Where the right of the plaintiff, which he
seeks to enforce, is derived under a title
founded on his champerty,
the suit must
fail. Courts are not organized for the purpose of enforcing such contracts.
Many of
the authorities cited by defendant go to this
extent and no farther. Some of them do appear to hold that where there is a champertous
contract, by which the suit is prosecuted, and
that fact comes to the knowledge ot the
court it should dismiss the suit. Barker v.
Barker, 14 Wis. 143; Webb v. Armstrong, 5
Humph. 379.
Others appear to give a qualified approval to the doctrine.
On the other
hand a number of cases hold that the fact
that the' suit is being prosecuted under a
champertous
contract is no defense, and that
the illegality of such a contract can only be
set up when it is sought to enforce the contract. Hilton V. Woods, L. R. 4 Eq. 432;
Whitney v. Kirtland, 27 N. J. Eq. 333; Allison V. Railway Co., 42 Iowa, 274; Courtright V. Bumes, 3 McCrary, 60, 13 Fed. 317.
Unless the plaintifCs title, by which he seeks
to enforce a right, is infected by a champertous contract, we see no reason why the suit
may not proceed, though such a contract exists as between the plaintiff and his attorney.
It is time enough to turn a party out
of court when he asks the aid of a court to
enforce such a contract. This is, in substance, the rule as to most illegal contracts,
and there is no good reason at this day for
making an exception in thi6 class of con-

tracts.
Certain policy holders brought to light the
facts upon which this suit is founded, and
were permitted by the court to prosecute the
same in the name of the receiver upon indemnifying him, and, as a consequence, the
funds in his hands, against the payment of
costs.
These policy holders were but protecting their own rights. They could not
well sue in their own names. -In such cases
it is not an uncommon thing for cautious
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to require that the officer be made
costs of long and tedious suits.
Thus far there is no element of chami)erty
It would seem the defendant
in the defense.
offered to prove that the attorney by whom
the suit was Instituted and who represented
these policy holders gave the bond, and, further, that he had an agreement with the receiver by which he was to have a certain
portion of the avails of the suit for his servIn view of this offer let it be eonices.
of this case, without
ceded, for the purpose
deciding the question that the agreement becourts

safe against

tween the attorney and the receiver w»«
champertous, still, applying the principle be-
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fore announced, that constituted no defense
The receiver's accounts will
to this action.
come before the court for its approval and it
will be time enough then to examine into the
questions of the validity of the agreement.
The plaintiff is in no wise afEected by the
illegal agreement, even if any there was.
We do not think public policy requires the
courts to turn aside and investigate such
side issues.
The judgment in this case, from which ^
both parties come to this court, is affirmed.

HENRY,
concur.

O.

J.,

dissents.

The other judges
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COOK

V.

GILMORB

et al.

By this well-settled rule the services
of a trustee, in the absence of a provision
for compensation in advance, are to be
performed as a gratuity, without regard
to the advantage that may result from
his superior care, skill, and diligence in the
management of the trust-estate.
We are
aware that in many of the states of the
Union, and in the federal courts, a different rule prevails ; but the law, as established by the courts of equity in England
in respect of compensation of conventional
trustees, has been so long and firmly established in the jurisprudence of this state
that it ought not to be changed by judicial
As said by the appellate
determination.
court, the rule has been applied in all its
strictness in this state whenever the question has arisen. See Constant v. Matteson, 22 111.546; Hough v. Harvey, 71 111.72;

i 417.

(24 N. B. 524, 133 111. 139.)
Supreme

Court of Illinois.

May

14,
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1890.

Appeal from appellate court, first district.
LynD Helm, for appellant.
Charles S.
Miller, for appellees.
Shopb, C. J. The question presented by
this record is whether a trustee, who a(!cepts and performs the trust, without any
contract or stipulation of the parties, or
any provision in the order of court appointing him, for compensation for his
services, is entitled to compensation for
care bestowed, and for time expended in
executing the trust. The rule laid down
in the text-book is "that a trustee is not
entitled to compensation
for personal
trouble and loss of tinje. " Perry, Trusts,
889; 2 Lewin,
§§ 904-906; Hill, Trustees,
Trusts, 627. And such seems to be the rule
established by the English court of equity,
although in the later cases exceptions to
that general rule have been more frequent,
in cases where the court can find from the
attending circumstances that both parties
expected that compensation
would be
made. 2 Story, Eq. Jar. § 1268, and cases
cited ; authorities supra. The rule applied,
not only to trustees so cited, but also to all
who held a fiduciary relation, as executors
and administrators, mortgagees in possession, receivers and guardians, and to officers, directors, and trustees of corporations. The rule is based upon the well-recognized principle, upon vrhich courts of
equity invariably act, that the trustee
should execute the trust for the benefit of
the cestui que trust alone, and that he
shall desire no profit by reason of the
trust. And the rule -was adopted and enforced for the reason that, while in a particular case the allowance of compensation might be justly allowed, and the estate not be chai'ged with more than it
might otherwise have to bear, yet the
adoption of the contrary rule would have
the tendency to tempt the trustee to disregard the interest of the beneficiaries, and
lead, in general, totheconsequence of loading the estatefor the benefit of thetrustee,
by pretenses of care, trouble, and loss of
time; thus placing the trustee in a position, which equity forbids, where his personal interests would conflict with the performance of his duty. And it is held that
in this there was no hardship upon the
trustee, for he might choose whether he
will accept the trust or not. So a trustee
might refuse to accept appointment by a
court unless pro vision was m ade for proper
and, if he undertook the
compensation;
trust with the understanding that upon
application compensation
subsequent
would be allowed, the court may at the
proper time ascertain and allow the same.
Brocksopp V. Barnes, 5 Madd. 90; Morison V. Morison, 4 Mylne & C. 215; English
note to Robinson v, Pett. 2 Lead. Cas. Eq.

.

Huggins

V.

Rider,

77 111. 360.

In

some of

the states, the right of mere conventional
trustees to compensation has been fixed
by statute; whileperhaps in all, as in this
state, laws have been passed alio wing compensation of trustees required by law to
be appointed, such as executors and administrators, guardians, conservators, aad
assignees of insolvent estates. And it is
now universally held in this country that
a receiver, being the arm of the court to
execute its orders in respect of the property of which the court has taken control,
may be allowed com}iensation out of the
funds in his hands. In some, and perhaps
a majority, of the states, where remuneration has been provided by statute to those
to whom the law intrusts the care and
management of the estates of lunatics, infants, deceased persons, insolvents, and
the like, the courts by an equitable construction have extended the right to voluntary or conventional trustees, when the
agreement, deed, will, or order of appointmentis silent. See American note to Robinson V. Pett, supra. And this view is pressed
upon usin this case with great force. But
it must be answered, regardless of what
our views might be if the question was an
open one in this state, that the same statutes now in force, or others in every respect identical In effect, were in force when
each of the decisions of this court referred
to upon this question was rendered, and
manifestly were not regarded by the court
as controlling. Notwithstanding these
statutes, this court adopted and has since
adhered to the common-law rule. Appellant's trusteeship falls clearly within the
rule, and, while he would be entitled to
have allowed him all money actually expended in good faith for the preservation
of the trust fund, if any, he can recover
nothing for his personal or professional
services in respect of his trusteeship. His
claim for compensation as trustee, as well
as for attorney's fees for professional servof the
ices rendered duringthecontinuance
trust, were properly disallowed by the
court. Hill, Trustees, 890; Perry, Trusts,
§904, and cases supra.
Thejudgmentofthe
appellate court must be affirmed.
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SCHELL.

N. Y. 263.)

Court of Appeals of New York.

Sept. 23, 1873.

Appeal from order on settlement of accounts of Edward Sch^l, trustee, etc., of the
estate of Jacob Appley, -which disallowed an
item of $2,500 charged for his services as
such trustee.

Jacob Appley died seized of a large real

By his last will and
and personal estate.
testament he devised and bequeathed all his
property, with certain exceptions, to his executors and the survivor of them, upon certain trusts therein named.
The will, after
reciting the trusts, contained this clause:
"And also that my said executors retain and
pay imto themselves out of said rents and
incomes all costs, charges and expenses that
they shall have to pay or be put unto In the
fulfillment of this my wUl, and a reasonable
compensation for their services."
By an order of the supreme court, Schell

was appointed trustee in place of those namIn his accounts he made a
ed in the will.
charge in gross of $2,500 for his services.
The referee reported m favor of Its allowance.

J. Parker, for appellant.
for respondent.

Amasa
Hand,

RAPALLO,

J.

Samuel

The order appealed from

shows upon its face that it was made upon
the ground that the compensation of the
trustee for his services should be limited to
commissions, at the rate allowed by statute
to executors and administrators, for receiving and paying out moneys.
This is the settled rule in cases where the
creator of the trust has made no provision
for compensation to the trustee. Under such
the courts have by analogy
circumstances
allowed the same commissions which are by
statute allowable to executors and administrators, and have restricted the allowances
to those rates.

But

where the

instrument

creating

the

trust provides that the trustee shall have a
compensation
for his services in executing
the trust, such provision will be enforced.
If the instrument declares the rate of comIt estabpensation, it must be followed.
lishes no rate, the value of the services
should be ascertained by judicial Investigation.
Meacham v. Stemes, 9 Paige, 398.
The provision of the will In question is
that the trustees (of whom the applicant is
the successor)
shall retain and pay unto
themselves, out of the rents and Income of
the testator's estate, aU costs, charges and
expenses that they shall have to pay or be

If

of his will, and
reasonable compensation for their services.
It would seem a sufficiently simple proposition that the question, what is a reasonable sum to be allowed to the trustee over
and above his proper disbursements for his
put unto In the fulfillment

a
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services, Is a question of fact determinable
upon the same principles which would regulate such an inquiry were the controversy
one arising upon an employment Inter vivos.
But It Is claimed on the part of the respondent that the statute which regulates
the commissions of executors, administrators
and guardians determines that the rate thereby allowed Is a reasonable compensation,
and that the subject of the amount of compensation is closed to further inquiry.
The
learned court at special term seems to have
adopted this view, and its decision has been
affirmed at general term. We cannot concur
in the soundness of these conclusions. In
the first place, the provisions of the statute
do not in terms apply to trustees.
The original trustees in this case were the same persons who were named in the will as executors, but their offices as trustees were additional to and distinct from their legal duties
as executors.
The applicant succeeds to the
office of trustee and not of executor.
The decisions which apply to trustees the same
rules as to compensation which the statute
applies to executors, etc., rest upon the principle of analogy and not upon the command
of the statute. They are confined to cases
where no provision is made by the creator of
the trust for the compensation of the truetees.
In such cases, there being no express
declaration of the creator of the trust that
his appointees should be compensated, yet it
being unreasonable under ordinary circumstances to require them to perform their responsible duties gratuitously, It is a fair presumption that the testator assumed that they
would be entitled to the commissions established by law for similar services when rendered by executors, etc.
Where however he
expressly provides that they shall have a reasonable compensation for their services, he
must be supposed to have intended that the
compensation should be reasonable with reference to the special circumstances of his estate and the services which he has required
them to perform.
The object of the statute is to furnish a
general and arbitrary rule for cases not otherwise provided for; but it should not govern where the testator has, by reason of peculiar circumstances existing In reference to
his estate, required extraordinary services
on the part of those to whose care he has
confided it, and has specially provided that
their compensation shall be reasonable, which
is equivalent to declaring that It shall be proportioned to the value of the services they
By such a direction the testamay render.
tor necessarily confides to the tribunals under whose jurisdiction the administration of
his estate may come, the adjustment of the
compensation of his trustees, and this Is a
duty which those tribunals must perform
conscientiously upon the evidence before
It was therefore the duty of the court
them.
below In the case to determine whether the
sum claimed by the trustee was or was not
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and to
reasonable under the circumstances,
allow or reduce It according to their judgment, without being controlled by the statute.
The case shows that the duties of the
trustee were onerous, and involved more
than the mere receipt and disbursement of
money.
He was intrusted with the management of forty houses and lots, the buildings
being old Jand requiring frequent repairs,
and the trustee swears that he has given
them his personal care and attention, besides
attending to the receipt and application Of
the funds.
Whether the sum of $2,500 allowed by the
referee is a reasonable amount is a question
for the court below. The report of the referee is not conclusive, but merely for the in-
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formation of the court.
The court, at special
term, should exercise its discretion whether
to confirm or modify it, and If the amount is
in Its judgment excessive, it should be reduced, but the amount should be determhied
with reference to the facts of the case and
not by the statute.
The orders of the special and general
terms should be reversed, and the proceedings remitted to the court below to rehear
at special term the motion to confirm the report of the referee.
The costs of the appellant should be allowed to him out of the fund.

All

concnr, except

GROVBB.

Ordered accordingly.

3^ not voting.
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VAN ALEN T.

AMERICAN NAT. BANK.
(52 N.

T.

Court of Appeals of New York.

Jan.

21,

1873.

Action to recover $1,625.13, deposited by
plaintiff with defendant in the name of Van
Alen & Rice.

Van Alen & Rice were merchants In the

Before Feb., 1867, the
city of New York.
plaintiff, a resident of Danville, Penn., had
indorsed a note for Van Alen & Rice, due
March 8, 1867.
On Feb. 4, 1867, plaintiff sent to Van Alen
& Rice bonds, with a letter to the effect that
they could be used "to protect the note on
which I (plaintiff) am Indorser. If you can
get along without using them you can let me
will give instructions as to fuknow, and
ture disposal of them."
On Feb. 15, 1867, plaintiff wrote another letter, giving Instructions to "collect the coupon
of the 7-30 bond, and retain all until you can
determine as to your ability to meet the note
maturing March 8. If you are al;le to meet
it advise me so soon as you can determine,
and I will then give further advice in regard
•
* •
you want to sell
to the bonds.

I

If

them and let the proceeds lay to your credit
in bank, so that it vrill be available 8th
March, do so. It would make your bank account look better, and perhaps do you good
Id that way."
The bonds were sold Feb. 20, 1867, for
$1,628.12.

A

check was

received therefor

which was used by Van Alen & Rice. On the
same day they deposited
with defendant
$1,711.66 "to cover the sale of the bonds."
It
was deposited for plaintiff.
On the following
day Van Alen & Rice wrote plaintiff, notifying Mm of the sale and deposit
Van Alen & Rice made no subsequent deposit in the defendant's bank, and never
drew any check against this deposit, or any
check upon the bank, except a check in plaintifPs favor for the amount due him, March 6.

Van Alen & Rice had made an accommoda-

tion note for McCombie & Child, which became due March 4, at defendant's bank, for
$15,000.
On the day It became due McCombie & Child sent their certified check to Van
Alen & Rice, and that check was deposited
with defendant to pay the note.
On March
6 plaintiff served upon defendant a notice of
his right to the money, and presented
the
Payment was refused.
check for payment.

Judgment for plaintiff.

J.

Charles H. Woodbury, for appellant
Vanderpoel, for respondent

Aaron

CHURCH, C. J. The learned counsel for
the appellant Is undoubtedly right in the position that if, as between the plaintiff and Van
Alen & Rice, there was no trust Impressed upon the deposit in the bank defendant to an
amount equal to the proceeds of the bonds

sold by Van Alen & Rice for the plaintiff, this
action cannot be maintained. It Is settled that
the holder, of a check cannot maintain an ac-

H.& B.EQ.(2d Ed.)-35
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tlon against the drawee, after a refusal to
for want of privity, and that a check
against a general bank account does not operate as an assignment
Mtaa. Nat Bank v.
Fourth Nat Bank, 46 N. Y. 82, 7 Am. Rep.
314; Bank v. Millard, 10 WaU. 152, and cases
there cited.
This action is based upon another principle equally well settled, viz., that
so long as money or property belonging to the
principal or the proceeds thereof may be
traced and distinguished in the hands of the
agent or his representatives
or assignees, the
principal is entitied to recover It unless it has
been transferred for value without notice.
2
Grat 544; Pennell v. Deffell, 4 De Gex, M. &
G. 372; 6 Jones, Bq. 34; 2 Hem. & M: 417; 2
Kent Comm. 796, 801. It appears to me clear
that Van Alen & Bice were the agents of the
plaintiff to sell the bonds, and were bound to
keep the proceeds of the same for him. He
owned the bonds, directed their sale, and also
directed that the proceeds should be kept for
him In a particular manner, and he was notified by Van Alen & Rice that they had been
sold and the avails placed and would be kept
as directed.
These undisputed facts establish
the relation of trustee and cestui que trust between the plaintiff and Van Alen & Rice as to
the proceeds of these bonds.
It Is claimed however that this principle Is
not applicable because the identical money for
which the bonds were sold was not deposited.
This objection would be fatal If there had in
fact been no substitution of other money for
the proceeds of the bonds. It seems to have
been assumed on the trial that the check given upon the sale of the bonds was used by
Van Alen & Rice for their own benefit and if
the evidence had stopped there the trust fund
would have been gone and dissipated, and of
course beyond the reach of being traced.
But
the uncontradicted evidence is that on the
same day Van Alen & Rice substituted other
money for that obtained for the bonds, and
placed it in the bank defendant to their credit,
to be retained for the plaintiff as arranged between them, and notified the plaintiff thereof. The letter of the 21st of February to the
plaintiff in connection with the evidence of
G. R. Van Alen is conclusive that the money
referred to In the letter was that deposited In
the bank defendant The point made Is this:
A. having $100, the proceeds of a sale of property of B., intends to place It in a repository
and keep it for B., and instead of putting the
identical bank bills in the designated place
substitutes others of the same amount and
keeps them for B. as such proceeds, can there
be a doubt that the $100 thus substituted
would cfccupy the same position as the particular bills obtained for the property, and that
they would be impressed with the same trust?
Suppose Van Alen & Rice had got the check
cashed by a third person and deposited the
money, it would of course be regarded as the
proceeds of the check, and belong to the plaintiff as effectually as the check itself. Does It
make any difference whether the money was
pay,

1.)
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from a third person upon the check
or from the safe of Van Alen & Kice? In either case the money is the proceeds of the
check and stands in lieu of it. It is said that
the secret intention of Van Alen & Rice canBetween them and
not effect such a result.
the defendant as to the substitution it was not
They in substance notified the plainsecret.
tiff that they had placed on deposit the proceeds of his bonds and would keep it for him.
They did deposit the amount which they treatobtained

ed as the proceeds, and declared it to be such.
If
Can they deny it? Can any one for them?
SHid a note to an attorney to collect, and deposit the money in a bank in his own name
and keep it for me, is my title to the money
Impaired because he fails to deposit the identiMy agent collects $100 rent for
cal bills?
me and puts the bills in one pocket and takes
the same amount from another pocket and deposits it and notifies me. Are my rights gone
by the change of money?
think not. Stripped of unsubstantial forms, the case presented
is that of a person delivering stock or bonds
to an agent for sale with directions to deposit
the proceeds in a bank to the credit of the
agent, but to keep it in that way for him, and
the agent f oUows the directions.
Can there be
a doubt as to the ownership of the money as
between the agent and the principal? Clearly
Suppose the principal had directed the
not.
agent to loan the money on a note or mortgage, would not the security belong to the principal? The bank defendant upon receiving
the deposit became the debtor ostensibly to
the depositor, but equitably to the real owner.
The obligation incurred by the bank was to
pay the money on demand in the usual course
of business, and had a right to require a check
from the depositor. When this formality was
complied with and the bank was notified that
the money actually belonged to the plaintiff,
it did not lie in its mouth to set up a want of
Privity has nothing to do with the
privity.
question.
The bank had the plaintiff's money
and gave its obligation in form to another person, but the obligation was in fact owned by
the plaintiff and he can enforce it. There is
no mystery or sanctity respecting the obligations of a bank in such a case, different from
those of a private person, and if this money
had been loaned to the latter under an agreement to repay it upon the presentation of the
agent's check, he would not have been beard
to say when the plaintiff presented the check,
"I made no contract with you, and although
have no claim to the money you cannot maintain an action because there is no privity between us and the check does not operate as an
assignment."
The answer would be that the
plaintiff owned the obligation,
and had the
same right to recover it as he would if the
person had possession of his horse, and refused to deliver it on demand.
The only effect of
the direction to deposit in a particular manner
was to relieve the agent upon complying with
the direction from liability for loss without his
fault. In the absence of such a direction the

I

I

I

principal, while he might pursue and claim the
money, would not have been obliged to do so,

and could have also held the agent personally!
It is objected also that the money was so
mihgled with the agenf s own money as not
to be traceable in the hands of the defendant.
When Van Alen & Rice deposited this money
for the plaintiff they included with it a few
dollars of their own. But this does not affect
the plaintiff's right to it When a trustee deposits trust moneys in his own name in a
bank with his individual money, the character
of the trust money is not lost but it remams
the property of the cestui que trust.
If such
money can be traced into the bank, and it remains there, the owner can reclaim it When
deposited, the bank incurred an obligation to
repay it, which is not lessened or impaired hecause it incurred, at the same time, an obligation to pay other money belonging to the agent
Individually.
A. sells B.'s horse for $100,
and puts It In a box with $100 of his own, the
$100 of B. may be claimed by him although
the particular bills constituting it could not
be identified.
So if the same $200 were deposited in a bank to the credit of A., the title
of B. to $100 would not be affected by the association, and the bank would owe that money
to B. in equity, although it owed A. also for
his individual money.
These views are not
only consonant with integrity and justice, but
are fuUy sustained by authority.
The case of Pennell v. Deffell, 4 De Gex, ST.
& G. 372, Is a leading and very instructive ease
upon this whole subject.
It was a contest
between the successor of one Green, an of&cial
assignee in bankruptcy, and the personal representatives of Green for moneys standing to
his individual credit In the Bank of England
and another bank.
These moneys had been
deposited from time to time by Green, and
consisted of funds received by him in his official capacity as trustee and his own individual
funds. The account was kept in his individual name, without any discrimination between
the trust and private funds, and the question
was, whether the various persons interested
in the trust funds could claim the respective
amounts due them, or whether the defendants
were entitied to receive and administer upon
the money as a part of the estate of Green.
The master of the rolls held that the cestuls
que trustent could not hold the money because
It had no "earmark," and could not be traced
and distinguished vyithin the principle before
adverted to. This decision was reversed upon
appeal to the Court of Appeal in Chancery.
The Lord Justice Knight Bruce, after a clear
statement illustrating the doctrine upon which
the principle rests, proceeds to say: "When a
trustee pays trust money into a bank to his
credit, the account being a simple account
with himself, not marked or distinguished in
any other manner, the debt thus constituted
from the bank to him is one which, as long
as It remains due, belongs specifically to the

If

trust as much and as effectually as the money
so paid would have done had It specifically
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by the trustee in a particular retliat is to say, if
pository and so remained;
the specific debt shall be claimed on behalf of
the cestuis que trustent it must be deemed
* * • This state of things
specifically theirs.
been placed

would not, I apprehend, be varied by the circumstance of the bank holding also for the
trustee, or owing also to him money in every
The Lord Justice Turner
sense his own."
also deUvered an elaborate opinion sustaining
the same doctrine, in the course of which he
says: "Suppose a trustee pays into a bank
moneys belonging to his trust to an account not
marked or distinguished as a trust account,
and pays in no other moneys, could it for one
moment be denied that the moneys standing
to the account of the debt due from the bankers, arising from the moneys so paid in, would
belong to the trust and not to the private estate of the trustee? Then suppose the trustee
subsequently pays in moneys of his own, not
belonging to the trust, to the same account.
Would the character of the moneys which he
had before paid in, of the debt which had before accrued, be altered? Again, suppose the
paying monInstead of subsequently
trustee.
eys into the bank, draws out a part of the
trust moneys which he has before paid in,
would the remainder of those moneys and of
in respect of them lose
the debt contracted
their trust character? Then can the circumstance of the account consisting of a continued series of moneys paid in and drawn out
alter the principle? It may Indeed increase the
difficulty of ascertaining what belongs to the
trust, but
can see no possible ground on
which it can affect the principle."
In the case of Overseers of the Poor v. Bank
of Virginia, 2 Grat. 544, 44 Am. Dec. 399, an
attorney deposited a check for the amount of
a judgment in favor of his clients to his own
credit, having a small amount of other money to his credit, and died.
On the day of his
death a note fell due belonging to the bank
which it claimed to set ofC, but the coiu:t held
that the clients were entitled to the money.
Stanard, J., says:
"The credits to Langhome
with the bank are several, and the sources of
* • * They are
each distinctiy identified.
as distinct and distinguishable as they would
be were they in separate parcels In the hands
of Langhome, with labels on each designating
the sources from whence they were derived."
The same principle was decided in 6 Jones,
Eq. 34.
So also in Frith v. Cartland, 2 Hem.
& M. 417, where a person received from the
plaintiff certain acceptances to take up paper
owing to the plaintiff, and got them cashed
and ran away.
After mingling the money
with his own, and making various changes
and transformations, he was arrested, and the
plaintiff was decided to be entitied to the
money in preference to creditors; Vice-Ohancellor Wood saying that "the court attributes
the ownership of the trust property to the cestui que trust so long as it can be traced."
The same principle was decided in Veil v.
Mitchell, 4 Washb. 105, in respect to the avails

I
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of certain foreign bills collected by an agent.
In Merrill v. Bank of Norfolk, 19 Pick. 32,
involving the same principle, Morton, J., said:
"The defendants having the plaintiff's money
in their hands, for which a demand was made
before the action was' commenced, are liable
for the amount with interest from the time
These rules and adwhen it was demanded."
judications, which are decisive of this case,
accord with the equities.
The bank defendant
has no lien upon this money, and does not
claim to have, and no claim is set up in the
answer. Nor does it appear that any one else
has. If Van Alen & Rice had given a lien for
value upon this money, or had obtained a loan
upon the apparent ownership of it in any way,
the rights of the party holding the claim may
have been superior to those of the plaintiff.
No such claim Is set up or shown.
The note
falling due the 20th of February was not set
up in the answer, and if It had been, would
not have operated as a defense. This deposit
was demanded the 6th of February and could
have been assigned by Van Alen & Rice, and
the holder, if for value, could have enforced it.
The note due the 20th was not an off -set, and
could not be as against £my but Van Alen &
Rice. The question is therefore entirely between the plaintiff and Van Alen & Rice; the
former claims the money and the latter admits
the claim, and the facts sustain the justice
of it. The defendant occupies the position of
objecting to the titie of the plaintiff without
having or claiming any titie Itself. If Van
Alen & Rice had refused to give a check, the
plaintiff might have been obliged to resort to
an equitable action; but If a titie is established by the plaintiff, and he presented the evidence upon which the defendant agreed to
pay the money, I see no reason why an action
at law may not be maintained, but it is unnecessary to pass upon this point as It was not
made. Neither was the point made that a part
of the deposit could not be recovered.
It was suggested on the argument that notice to the bank by the depositor was necessary to protect the rights of the plaintiff, but
this is not so. The title of the plaintiff does
not depend upon whether the bank knew he
had a titie or not. That rested upon other
facts. A notice to the bank might have prevented any transfer or the creation of a lien
by the depositor, or prevented the bank from
taking or acquiring such lien in good faith, but
could not otherwise be necessary or important.
The appellant also claims that the plaintiff's
money was in fact drawn out by the check for
$15,000 on the 4th of February.
The authorities before cited adopt the rule
that moneys first deposited apply upon checks
first drawn, and the accounts in the case of
PenneU v. Deffell were adjusted upon that
principle.
Without undertaking to determine when
this rule should, and when it should not, be
adopted, it is sufficient to say that the $15,000 credit and debit was a special transaction.
The check of a third person was put in to
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pay an accommodation
note of Van Alen &
Rice and used for that purpose, so that the
general rule would not apply to that item.
With that exception no money was drawn
after the deposit of $1,711, which included
The decision in
Hxe proceeds of the bonds.
iEtna Nat. Bank v. Fourth Nat. Bank, supra,
There was no
has no bearing on this case.
question of title in the plaintiff in that case,
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and this court held that the obligation of the
bank defendant to the depositor was discharged by the payment of another note against
the depositor before the plaintiff's note became due, and that the plaintiff had no right
of action.
The judgment must be afiSrmed. AH concur
exept ALLEN and GROVER, JJ., dissenting.
Judgment affirmed.
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The testator died July 19, 1883, and on the
24th of the same month said will was duly
(32
admitted to probate in the county court of
Supreme Court of Illinois.
Jan. 19, 1893.
De Kalb county, whereupon said Alden and
Robinson were qualified, and took upon
appellate
Appeal from
court, second disthemselves the duties of executors and trustrict
Bill by Robert W., Charles, Albert H., and tees, as in and by the will provided. The
estate was very large, being inventoried at
James D. Waterman, Sarai J. and Kate D.
Moulton,
Ellen L. Thomas, Caroline W. about $531,000, consisting of farm lands and
other real estate to the value of $127,512.70,
Syme, and J. Frank Wells, legatees under the
and the balance In cash, notes and accounts,
will of James S. Waterman, deceased, for
stocks, etc.
The widow declined to take unthemselves, and all others similarly situated
der the will, and, her husband having left no
who may join therein, against Philander M.
child or children, or descendants
of such,
Alden, George S. Robinson, Sarah E., Mary
one half of the entire estate, real and perJ. Clayton, Charlotte and Caroline M. Watersonal, was partitioned and set oflE to her, as
man, Lizzie Chase, and Jennie Kinney, to obprovided by the statute in such case. The
tain an accounting from said Alden and Robadministration was still pending and undeinson, to have them removed as trustees under said wiU, and for other relief.
A decree termined in said county court at the filing of
this bill. Said Alden and Robinson had rewas rendered, from which the complainants
duced a part of the trust property to posappealed to the appellate court. That court
session, and made a partial distribution of
aflSrmed the decree, and complainants again
the proceeds thereof to the beneficiaries,
appeal. Reversed.
when on the 9th of June, 1887, Robert W.
W. R. Plum, for appellants. Carnes &
and Charles Waterman, surviving brothers
Dunton, for appellees.
of the testator, and certain children of deceased brothers and sisters, claiming under
WILKIN, J. On the 28th day of Novem- said residuary clause, began this action in
ber, 1870, J'ames S. Waterman executed
his
the circuit court of said De •Kalb county
by V7hich he gave against Alden and Robinson, to compel them
last will and testament,
bis wife one third of all his estate, and a
to render an account of their trusteeship, to
specific legacy of $5,000 in trust for the use
charge them with certain losses to the trust
of one Nellie Famhdoru
by reason of their negligent and
The rest of his esestate
wrongful conduct in and about the managetate was disposed of by the following re"I give, devise, and be- ment of the same, and to have them removsiduary
clause:
queath all the rest, residue, and remainder
ed as such trustees, and others appointed in
of my estate, both real and personal, to the
their stead. After protracted litigation a fisaid Philander M. Alden and George S. Rol>
nal decree was rendered in the cause by the
* • • the executors
inson,
of this, my
circuit court of Lee county, to which it had
last will and testament, hereinafter nomibeen removed.
The complainants carried the
nated and appointed,
in trust for the use
record to the appellate court of the second
and benefit of my brothers and sisters, to
district by appeal.
There both parties aswit, [naming them] to have and hold, mansigned errors, and an extended statement of
age and control, the same for such purpose,
the case, with a very carefully prepared opinfor and during the term of twenty one years
ion by Cartwright, J., was filed (42 111. App.
from and after the date of my decease, and
294), affirming the decree of the circuit court
during the continuance of said trust estate,
This appeal is from that
in all respects.
judgment of affirmance. The record is unas aforesaid, to receive, collect, and pay over
usually voluminous, and the argument of
to my said brothers and sisters above named
the net income and profits thereof, in equal
counsel on behalf of appellants has taken an
portions to each, annually, the child or chilIt would be imposalmost unlimited range.
dren of a deceased brother or sister to take
sible to even casually notice all the points
made, without extending this opinion to an
the same portion the father or mother would
unreasonable length. For a full statement
have taken if living; and, at the expiration
of said twenty one years after my decease,
of the facts of the case we refer to the opinI give, devise, and bequeath to my said ion of the appellate court. We also concur
in the conclusions reached by that court, as
brothers and sisters, their heirs and assigns,
set forth in said opinion, except as hereinforever, the said rest, residue, and remainder
after indicated.
of my estate, both real and personal, to be
The points more particularly pressed upon
equally divided between them, share and
our attention are— First, the circuit court
share alike, the child or children of any deerred in refusing to remove appellees as trusceased brother or sister to take the same
tees;
second, the circuit court erred in reshare the father or mother would have taken
if living, and, in case of the death of any of fusing to hold said trustees personally liable
for the loss of the "Marsh indebtedness;"
my said brothers or sisters leaving no issue,
third, the circuit court erred in its division
the share of such brother or sister would
of the costs and expenses of the litigation.
have taken if living to be equally divided
The parts of the final decree relating to these
among my surviving brothers and sisters."

WATERMAN

et al. v. AT.n mN et al.

N. B. 972, 144

111. 90.)
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assignments of error are as follows:
"It is
further ordered, adjudged, and decreed that
the motion of complainants, filed herein on
the 17th of July, 1890, for the removal of
Alden and Robinson as trustees, be overruled."
"And it is further ordered, adjudged,
and decreed that this court has no jmisdiction to investigate the charge against said
Alden and Robinson or either, on account of
any alleged loss growing out of the failure
of the Sycamore Marsh Harvester Man'fg
Co., the Marsh Binder Man'fg Co., C. W.
Marsh, and W. W. Marsh, or either, or two
or more, of them, or the alleged neglect of
the said Alden and Robinson to collect or
secure the payment of obligations owing by
them, or some of them, to the estate of James
S. Waterman, dec'd."
"It is further ordered,
adjudged, and decreed that the expenses of
this litigation be paid up to October 15, 1889,
as found by said master's report, to wit:
$3,868.71, and the attorneys' fees and attorneys' expenses in this cause paid or incurred since October 15, 1889, as enumerated,
and shown by the testimony of D. J. Carnes
and William Lathrup, heard in open court,
up to July 19, 1890, to wit: $1,348.27 to be
allowed said trustees in their accounts when
they shall have actually paid the same, and
shall be charged to the principal fund, less
one-fourth part of the gross attorneys' fees
therein included, which one-fourth part is
found by the court to be $988.62, and which
one-fourth part said trustees are ordered to
bear personally, leaving $4,229.36 to be charged to the principal fund. This decree shall
not be construed as allowing or disallowing
any other expense of this litigation paid or
incurred by said trustees since October 15,
1889.
And it is further ordered and decreed
that the costs of this proceeding be taxed as
follows,— that is to say, that two thirds thereof be paid by the trustees, as such, out of
the principal fund in their hands, and one
third of said costs out of the distributable
income going to the complainants, and that
in taxing the costs the clerk allow $500 paid
by stipulation on file herein to Mason B.
Loomis, and $360 paid by said trustees to
Sherwood Dixon, as special masters; also
payment by them of $15.40 for witness fees,
and $312.80 for depositions;
which sums, so
far as paid by them, except that paid Master
Dixon, are shown by his report to have been
paid, and are embraced in the items of $3,869.71 costs of this litigation.
The clerk wiU
also tax, as part of the complainant's costs
herein, the sum of $392.86, paid by complainant for taking depositions; also $47.40 for
certified copies of record, $2.50 for service of
subpoenas, $8 witness fees paid by complainants' solicitor. The clerk will also tax the
usual taxable costs incurred by either party." We will consider the foregoing questions in the order named, referring to the
facts appearing in the record especially applicable thereto.
There is no difficulty in finding the legal
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measure of care and diligence required at
the hands of trustees in the management of
a trust estate.
Cases may be found holding
that, inasmuch as no compensation can be
allowed them when not expressly provided
for, they can only be held liable for losses
which result from their gross negligence or
willful misconduct; but the rule undoubtedly is that they must discharge the duties
of their trust to the best of their skill and
ability, "with such care and diligence as
men fit to be Intrusted with such matters
may fairly be expected to put forth in their
own business of equal importance."
2 Story,
Eq. Jur. § 1268b; 2 Pom. Eq. Jur. 1 1070. The
evidence in this case clearly shows, and in
fact it is admitted, that appellees were, prior
to the filing of this bill, guilty of some negligence in and about the management of the
trust property. First, they wholly failed to
keep proper "accounts of the trust funds, and
of their dealings with the same, as will more

fully

appear

hereafter.

In

the second place,

Robinson gave little or no attention to the
business, being much of the time absent
from the state. It will not do to say, as is
attempted,
that his personal attention was
not necessary to the proper management of
the business, in view of the fact that numerous letters were written him by Alden, complaining of his continued absence, and demanding his presence and attention to the
Finally,
estate.
general
negligence
was
shown in failing to promptly collect or secure claims due the estate, especially owing
by the Marsh Manufacturing Companies. It
does not follow necessarily that, because of
these acts of negligence, a court of chancery
should remove them. Courts of equity have
a very broad jurisdiction over trust estates
and trustees, and will remove the latter for
a failure, through neglect or from willfulness, to perform then: duties, or will compel
them to carry out the trust which they have
been appointed to and have accepted, as shall
appear, under all the circumstances of a given case, for the best interest of the estate
and all parties Interested in the same. In 2
Story, Bq. Jur. § 1289, it is said: "It is not,
indeed, every mistake or neglect of duty or
inaccuracy of conduct of trustees which will
induce
courts of equity to adopt such a
course, [remove the trustees,] but the act or
omission must be such as to endanger the
trust property, or to show a want of honesty, or a want of proper capacity to execute
the duties, or want of reasonable fidelity."
The dereliction of duty on the part of these
trustees seems to have resulted from mere
negligence
rather than willfulness, and we
are of the opinion that the chancellor was
justified, on the whole record. In refusing to
remove

them.

Whether or not the trustees should he
held personally liable for losses sustained
by the complainants on the Marsh indebtedness is attended
with much more difficulty. It is alleged in the bill that among
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the assets which came into their bands were
three judgment notes payable to said James
W. Waterman,— one for $5,000, dated April
27, 1883, due in 90 days, signed by the Syca-

more Marsh Harvester Company and C. W.
one for the sum of
and W. W. Marsh;
$3,000, dated June 13, 1883, due in 90 days,
by the same parties; and one for $5,350.40,
dated January 1, 1878, by G. W. and W. W.
Marsh alone. It is there alleged that after
said notes came into their hands, and were
due and payable to them, they knew the makfinancially, and likely
ers were embarrassed
to fail, but took no steps to collect or secure
the same until June 30, 1884; that said Alden, being cashier, one of the directors, and
a large stockholder in the Sycamore National
Bank, on October, 1883, the said Alden knowing the financial embarrassment of the said
makers of said notes, said bank loaned them
that thereafter said Alden
about $25,000;
pressed said parties for security for said bank
indebtedness, which was given, but that he
made no effort whatever to obtain security
for said indebtedness
due the estate, although security therefor could have been obtained;
that on said June 30, 1884, Alden
caused the notes due the estate to be put in
judgments In the circuit court of Lee county, although the circuit court of De Kalb
county was at the time in session, the makers of said notes having property in the lastnamed county subject to lien and levy of
judgments on said notes; that he employed
the same attorney who represented said
bank, and he at the same time took judgment in its favor for said $25,000 Indebtedness; that, through the wrongful and negligent conduct of said trusteej said property
In De Kalb county was allowed to be levied
upon and taken on executions in favor of said
bank and others, to the exclusion of those
In favor of the estate;
that, through the
negligence of the trustees, property attempted
to be levied upon In said county on executions in favor of the estate was wrongly described, and thereby priority of lien In favor
of said estate lost; that by reason of such
neglect and misftianagement on the part of
appellees the greater part of the said Indebtedness was wholly lost to said estate.
The first special master to whom the case

was referred foimd against the complainants
on these allegations as to negligence
and
omissions of duty on the part of the trustees,
and reported that they should not be held
liable for the loss; but the chancellor before whom the case was pending took a different view of the evidence, and on exceptions to the master's report found "that said
trustees, Alden and Robinson, should have
known that said Marsh Harvester Manufacturing Company and the Marshes were insolvent, and in failing condition, from the
time of the death of the said James S. Waterman until their actual failure, about July,
1884, and that said trustees did not exercise
due and proper diligence to collect or have
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said undisputed indebtedness to said
and it appearing, had said trustees
diligently pressed said undisputed indebtedness to said estate for payment or secm-Ity,
that security might have been obtained therefor, so it is ordered that trustees, Alden and
Robinson, be charged with the payment of
said undisputed indebtedness to said estate."
This order only includes the two notes signed
by the manufacturing companies
and the
Marshes, the other note being disputed, as
hereafter shown. On a re-reference of the
case the master was directed to report the
amount of loss on said two notes, which
he did, finding the amount to be $1,365.51;
but the circuit court of Lee county, as appears from the foregoing extract from its
decree, refused to allow the claim for want
of jurisdiction.
That a loss to the complainants has been sustained by reason of
the failure of appellees to collect the whole
amount of those notes is not denied.
That
they might have been collected by the use
of ordinary business management
and diligence, or secured; is clearly established by
the evidence.
We think it is equally clear
that the trustees knew that said parties
were heavily indebted, and liable to fail,
long before any effort was made by them
to secure or collect said indebtedness.
The
only finding of the court below on the facts
is to that effect
While Special Master
Loomis by his report excuses the conduct of
the trustees, he does not do so on the ground
that they were not negligent, but rather upon the theory that, from the relations existing between the testator and the Marshes,
it is fair to presume that he, if living, would
have used no more care and diligence in enforcing those claims than did appellees.
It
need scarcely be suggested that no such test
can 'properly be applied to the conduct of
trustees.
There may be abundant reason for
believing that Mr. Waterman, though a careful business man, would much rather have
than to have pressed
lose the Indebtedness
the collection of it, but that furnishes no
excuse for these trustees to neglect or fail
to use all reasonable diligence in the matter.
Mr. Waterman might do with his own as
he pleased, but the duties of these appellees
are fixed by law, and if they have violated
those duties they are personally liable.
The question, then, as to whether or not
the circuit court erred in refusing to hold
appellees liable to make good said loss, must
be decided upon the admission that, upon
the facts proved and found by that court in
a proper tribunal, they can be so held; the
only question now being, did said court properly hold that it had no jurisdiction to adjudicate upon the matter? That courts of
chancery have jurisdiction generally, on the
application of beneficiaries of a trust fund,
to charge trustees with losses
occurring
through their negligence or mismanagement
is too clear to call for the citation of auThe decree of the circuit court
thorities.
secured
estate;
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to have proceeded upon the theory
that, inasmuch as the trustees were also
of the will of James S. Waterexecutors
man, a court of chancery could not compel
them to make good the loss sustained by
complainants without interfering with the
jurisdiction of the county court before which
the administration of the estate was pendThis, we think, Is a misapprehension.
ing.
The negligence in failing to secure or collect
these claims, it is said, was the negligence
of the executors, over whom, in the administration of the estate, the county court has
exclusive jurisdiction.
The relief sought by
this bill is against the trustees, and not the
executors;
and, if the relief prayed cannot
be granted by a coiu^ of chancery.
It must
be because complainants have failed to prove
such dereliction of duty on the part of appellees,
in their capacity as trustees,
as
should make them liable, and not because
their bill seeks to remove any part of the
administration of the estate from the county court
It does not foUow, because Alden and Robinson were guilty of negligence
in not collecting said indebtedness
as executors, they are not also guilty of neglect of
duty in that regard as trustees.
Suppose
other persons had been executors, and they
had been guilty of the conduct charged in
this bill, causing the loss here complained of,
and these trustees, with full knowledge of
that misconduct, had not only consented, but
themselves contributed, thereto, would there
have been any doubt as to the power of a
court of chancery to charge the trustees, regardless of the liability of the executors in
their settlement of the estate In the county
court? The executors and trustees being the
same persons, it is impossible that there
should be an act of fraud or breach of duty
by the executors which is not consented to
and acquiesced
in by the trusteea
The
question is not in which capacity appellees
are liable, and hence cases cited by counsel
on either side, discussing the question as to
whether funds were held in the one capacity
or another, have no application.
On the allegations of the bUl, and the finding of the
facts by the circuit court, the debts in question have been absolutely lost to the estate,
and to that extent the complainants have
been injured;
and the only question which
can now or hereafter arise between these
parties is, have these trustees, by their negligent conduct, become liable for that loss?
Nothing which may be hereafter done in the
settlement of the estate in the county comrt:
can affect this question, and we are unable
to see why these complainants should be
sent to that court for the settlement of their
rights. We are therefore of the opinion that
the circuit court erred in refusing to take
jurisdiction of the question of the liability
of appellees for said loss, and that it should
have decreed that they make good the same
to the trust fund in their hands.
As to the note signed by the Marshes
seems
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the first master reported that the
makers claimed to have a defense against
it, and, when the case was again referred,
the master was directed to ascertain whether
or not a valid defense did exist to said note,
and report the same. He reported that a defense was insisted upon, and that on the
testimony of said C. W. and W. W. Marsh
it was established, the only question being
as to the competency
of those parties as
witnesses to prove the defense; and on that
question he found that in their favor. We
think his conclusion as to their competency
was correct Moreover, it does not appear
that appellees could have secured or collected
that note, however prompt and diligent they
might have been. The Marshes denied that
they owed it and do not say they would
have paid or secured it if applied to for that
purpose; whereas they admit that the other
two notes were undisputed, and could have
been secured if security had been asked for.
Appellees shoidd not therefore, be held liable on said personal note.
Both parties object to the apportionment
of the costs and expenses of the suit made
by the circuit court We think the order in
that regard is quite as favorable to appellees
as the facts of the cas^ would justify.
They
are responsible for the most expensive portion of this litigation, in falling to keep proper accounts of their trusteeship.
In the first
special master's report is the significant finding that they "made out and exhibited an
entirely new book of accounts as executors,
also one as trustees, since the filing of the
bill;" and that fact the master well says
"amounts to an admission that prior books
were not what they ought to be." There
is no claim on their part that they attempted to keep accurate separate accounts of the
trust estate. The only apology for failing
to do so is that they did not know how to
classify the two kinds of property.
But they
were entitled to counsel, at the expense of
the trust estate, to assist them, and, if necessary, to the directions of a court of equity
They certainly had no right
in that regard.
to omit a plain legal duty because they may
have been in doubt as to how It should be
performed.
On that theory they might have
neglected that duty during the entire period
of their trusteeship. At all events, on the
report of the first master the court found
it necessary to again refer the case to a second master to make a complete statement of
the account and this of necessity greatly
Increased the costs and expenses of the suit
Appellees
cannot therefore justly complahi
that they were required to pay a consideraOn the othble part of the whole expense.
er hand, owing to the large amount and
variety of assets belonging to the estate. It
was a matter of some diflaculty at least as
the result of this litigation shows, to determine just what property belonged to principal and what to Income.
As before said,
alone,

appellees

were

entitled

to the advice of coun-
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sel, and, If necessary, the aid of the court,
to properly settle that question. The statement of the account approved by the court
below Is therefore for the benefit of all parties Interested in the trust estate,— those who
take the income, and those who shall finally
and it cannot be said
take the principal;
that either should be entirely exempt from
liability for costs and expenses in making it.
It is conceded that taxing costs in a chancery proceeding is always within the sound
legal discretion of the chancellor, and that
his decree in that regard will only be reviewed where It is shown that there has been
We see no reaan abuse of that discretion.
in the present case on
son for interfering
It is Insisted with great eamthat ground.
estaess that the account stated by the last
special master, and approved by the court,
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is erroneous, in that It falls to charge the
trustees with interest on the small amounts
which had been charged wrongfully by Alden
for railroad fare and commissions on insurance.
It is perhaps true that the account is
Inaccurate in that respect, but the matter is
of so little importance that no court ought
to entertain the objection as reversible error.
We have examined the account, and compared it with the proofs in the case, and are
satisfied that it is substantially correct, and
does justice between the parties, except in
the matter of the Marsh indebtedness,
as
above stated.
For that error the decree of
the circuit court will be reversed, and the
cause will be remanded to the circuit court,
with directions to enter a decree in conformity with the views herein expressed.
Reversed and remanded.
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In

re

BARKER'S TRUSTS.
(1 Ch.

Chancery

LIABILITIES OF TRUSTEES.

Div. 43.)

Division.

Nov.

6, 1875.

This was a petition under the trustee

act,

and the bankruptcy act, 1869, asking
for the removal of the sole trustee of a vyill
(who had also a beneficial interest under it),
on the ground that he had been adjudicated
bankrupt, and for the appointment of a
new trustee in his place, and for a vesting or1850,

der.

Part of the property subject to the trusts
of the will consisted of bonds transferable by
delivery with coupons. The trusts were to
receive the income, and pay it to one of the
petitioners during life.

Mr. Chitty, Q. 0., and Mr. Bush, in support
of petition. Chapman Barber, for trustee.
Solicitors: Tatham, Procter & Co.; Walter,
Moojen & Co. Mr. Chester, for other parties.

JESSEL, M. R. In my view. It is the duty
of the court to remove a bankrupt trustee
who has trust money to receive or deal with,
so that he can misappropriate it There may,
be exceptions, under special circumstances, to
that general rule; and it may also be that,
where a trustee has no money to receive, he
ought not to be removed merely because he
has become bankrupt; but I consider the general rule to be as I have stated. The reason
is obvious.
A necessitous man is more likely
to be tempted to misappropriate trust funds
than one who Is wealthy; and besides, a man
who has not shewn prudence in managing his
own affairs is not likely to be successful in
managing those of other people.
However, If special circumstances are required for the removal of a bankrupt trustee,
should in the present case find them in the
nature of the trust property. Part of the
property consists of bonds with coupons, which
could very easily be made away with. The
trustee must be removed, and I make an order accordingly.

I

