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CHAPTER XXIV.

THE KEMEDIES FOR EXCESSIVE AND ILLEGAL TAXATION.
Reference has already been made by tis to the principle which
in this country has been adopted from the Great Charter, that no
person shall be deprived of his property except by the law of the
land, or,

it

as

it is sometimes expressed, by due process of law

;

and

has been stated that this principle is as much applicable in the

case of taxation as

in any other

It

case.

has also been said that

it,

however summary and apparently arbitrary are the methods and
processes in tax cases, they cannot deprive the citizen, when his
property is taken in the course of their enforcement, of a trial of
before some impartial judicial tribunal to
right to take
which the public authorities must justify their proceedings.
What the tribunal shall be, and what the proper remedy to seek
in
may depend on the tax law itself, and on the stage which

remedy

is

the proceedings have reached before

a

it,

the

sought.

of taxes.

There are always methods in which one
who
wrongfully assessed for taxation, or unequally taxed, may
have abatement of the assessment or tax without resort to the
"While the assessor still has the list or
customary legal remedies.
is

Albatement

roll in his hands uncompleted, he may abate any assessment on
is

it

his own motion, or on application, when satisfied that
either
wholly or in part illegal or unjust ISTo statute could be necesBut when the assessment has passed from his
sary for this.

a

hands, the right to an abatement must in general depend upon
No doubt the legislature might abate taxes, and.
the statute.
municipality might
probably the proper legislative authority of
regards

municipal

provision was

tax, where

in the way

;

as

a

no legislative or
but
constitutional
taxing officers or
boards must have special authority to warrant their doing so. In
do the same

the absence of special authority, they are to accept the assessment

The remedy usually given

is

as legal and just, and levy and collect the taxes accordingl}'.

by

'
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Seviews and appeals.

The reviews may perhaps be directed

to be had by the assessors themselves ; the appeals will of course
be to some court or appellate board.
The abatement may be
total, -where one is unlawfully taxed, or taxed for exempt property or property he does not own,' or it may be partial, where
the complaint is only that the valuation is excessive.^ In either
case, one applying for an abatement must comply strictly with the
provisions of the statute which confers the right.^
When the tax is illegal, one is not obliged to apply for an
abatement, unless the statute makes that the sole remedy ; but
But
he may contest the tax when attempt is made to collect it.
merely excessive or unequal assessment, where no principle
of an error
and the complaint
of law is violated in making
an application for an abateof judgment only, the sole remedy
a

is

is

it,

for

or to such statutory board as has
I! fraud
charged, equity may
been provided for hearing it.
interfere, but equity has no jurisdiction under its general powers
is

ment, either to the assessors

to abate taxes for over-

v. Cochran,

that he

N. H.,

assessed for

166.

5

Walker

State V. Powers,

24

N. J.,

406;

3

property he does not own.

.392.

State V.

Parker,

34

N. J.,

49; State «. Bishop, id., 45; Otis Co.

Phillips

v. Stevens

Point,

25

Wis.,

594.
v.

Ware,

8

Authority

Nev.,

case where one complains

is

Ormsby County,
not embrace

will

8

V.

7

State

valuation

a

'

is

a

a

is

merely unequal or unjust assessment when there
applicable
statutory board that may do so.* And this principle
to correct

Gray, 509.

id,

;

7

Albany,

1
;

V.

Matter

is

a

is

is

is

a

;

;

;

7

8

2

209;

6

<

id., 541 Matter of Beekman
Johns.,
S. C,
of Canal St., 11 Wend., 134; MaUer of Mount Morris Square, Hill, 14; Matter of Canal and Walker Sts., 12 N. T., 406; Petition of Eager, 46 id., 100; Western R. R. Co.ti. Nolan, 48 id., 513; Kimber o.
Schuylkill Co., 20 Penn. St., 360; Hughes «. Kline, 30 id., 227; Wharton v.
Birmingham, 37 id., 371; Clinton School District's Appeal, 56 id., 315;
Stewart B. Maple, 70 id., 221; liveritt's Appeal, 71 id., 216; County Court «.
Humph., 634; Holton v. Bangor, 23 Maine, 264; Stickney v. Bangor,
Man-,
30 id., 404; Gilpatrick v. Saco, 57 id., 277; Gravel Road Co. v. Black, 32 lud.,
468; Richardson v. Scott, 47 Miss., 230. See Brook -o. Shelton, 47 id., 243;
Weaver v. State, 39 Ala., 535; Andrews ». Rumsay, Sup. Ct. 111. (1875),
Chicago Legal News, 321, citing Chicago, etc., R. R. Co. v. Frary, 23
Munson v. Minor, 22 id., 594 Cook County v. Chicago, etc., R. R. Co.,
111., 84
35 id., 460 Du Page County ». Jeffers, 65 id., 278.
When
person
liable
particular district, his sole remedy
to taxation in personal or real estate in
for excessive valuation, or for including in the assessment property of which
not liable to ta.xation,
not the owner, or for which he
he
by apolicatioc
StaflEoi-d

St., 20

CH.

EEMEDIE3 FOE ILLEGAL

SXIV.]

TAXATION.

529

If

to the determination of boards of equalization.

they are properly constituted, there is no appeal from their determination in matters of judgment, where the statute gives none.^ For a merely irreg-

ular assessment the statutory remedy is also the exclusive remedy.

It

is supposed to be adequate to all the requirements of justice,
and it is the party's own folly if he fails to avail himself of it.^
And if he appeals to the statutory tribunal and is dissatisfied
with its judgment, he is nevertheless concluded by it.^
An assessment made without jurisdiction is of course illegal,
and may be disregarded on that ground.''
And the action of an
appellate board is held not to be binding where the board itself
has disobeyed the law, to the prejudice of parties.
If, by law, it
is to meet at one time, but meets at another, when parties have
to the assessors

Howe

for an abatement. Bourne v. Boston,
7 Cusli., 273 ; Lincoln v. Worcester,

3 Gray, 494, 496,

citing

compare Lee
■B.Templeton, 6 Gray, 579.
Tliis doctrine applied to one properly taxed for
real estate in a town, but improperly taxed for other real estate not in the town.
Sal-mond v. Hanover, 13 Allen, 119. But compare Bailly ii. Buoll, 59 Barb.,
v.

Boston,

8

id., 55

:

158.
J Rhodes v. Cushman, 45

Ind.,

85.

No

fraud was charged, but error only.

Windsor ®. Field, 1 Conn., 279 ; Hughes v. Kline, 30 Penn. St., 230 ; Aldrich
11. Railroad Co., 21 N. H., 359 ; Conlin ii. Seaman, 22 Cal., 546 ; Chambers ».
Satterlee, 40 id., 497, 519; Emery v. Bradford, 29 id., 75; Nolan «. Reese, 33
id., 484 ; Peoria v. Kidder, 36 111., 351 ; Deane ti. Todd, 33 Mo., 90. In Maryland, it is said if the party fails to avail himself of the remedy given by stat«

ute, he cannot come into equity

which is meant, doubtless,
Church «. Baltimore, 6 Gill,

unless he makes out a very clear case; by
within the ordinary jurisdiction of equity.

a case
391;

O'Neal

«.

Bridge Co.,

18

Md.,

1.

«. State, 39 Ala , 535.
Suit will not lie at law for the levy of an
which
assessment
might be corrected on review or apor
excessive
irregular
Bourne
v. Boston, 2 Gray, 494; Compeal. Wright J). Boston, 9 Cush., 333;
monwealth V. Cary, etc., Co., 98 Mass., 19. When special appeal to a subordinate court is given there can be no appeal thence to the supreme court unless
2

Weaver

given, but certiorari will lie to review regularity. Kimber
Schuylkill Co., 30 Penn. St., 366. Where the right is given to any person
appeal from a special assessment, the city against whom an assessment
Matter of Opening of" Streets, 30 La. An., 497.
made may appeal.
expressly

«.

to
is

v. Cary, etc., Co., 98 Mass., 19 ; Weller v. St. Paul, 5
Commonwealth
that
proceedings on the sale of land for local improveact
Minn., 95. An
ments shall not be questioned collaterally, but may, at any time, be reviewed
by certiorari, or other proper proceeding, in the supreme or circuit court, sus* See

tained.

Wis.,

State

556.
34

v.

Jersey City,

35

N. J.,

381.

And

see Smith

v. Cleveland,

17

530
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neither actual nor constructive notice to appear, its action is invalid ; and so it will be if the statute requires notice to be given
of its meetings, and the notice does not appear by the record of
the board to have been given.'

Refunding taxes.

This is only an abatement, made after the

tax has been paid or enforced.
A general right exists in the
state to refund any tax collected for its purposes, and a corresponding right probably exists in the common council, or other
proper boards, of cities,' villages, towns, etc., to refund to individuals any sums paid by them
to have

been wrongfully

as corporate

taxes, which

are found

exacted, or are believed to be for any

But no executive or ministerial officer could
have any such authority, unless expressly given by law.
reason inequitable.

Remedy

Iby

At

certiorari.

the common law the writ of

cer-

into the supreme court of judicature the
proceedings of inferior tribunals, in order that their errors may
be corrected when it is alleged that they have exceeded their
tiorari lies to remove

In some of the states, considerable use has been
jurisdiction.
made of this writ in tax cases, sometimes with, and somet imes

refuse to grant

in any

case,

and the court has

a

;

granted on the special facts

it

is

is

it

it

is,

When the writ is by statute, a
without, statutory regulations.
broader scope may be, and usually
than
has at
given to
the common law.^
The common law writ
not one of right, but
discretion

when great mischiefs might be likely
a

complained of.^
has been granted, without

in the opinion of the court,

it

eration of the merits,

if,

the writ after

it

to follow the setting aside the proceedings
even dismiss

to

It

may

consid-

was granted

a

a

1

Nixon V. Ruple, 30 N. J., 58. In Kelly s. Corson, 13 Wis., 610, the effect of
errors in the action of
board of equalization was considered by Gole, J., and
the conclusion reached, that errors committed by the board when acting in
good faith -will not invalidate their action, or give
right of action to one
who cannot show that he was injured thereby.

In Fractional

School District

it

v.

The Joint Board,

27

Mich.,

3,

3

it

a

^When the relief sought by the applicants would affect all other tax payers
town equally with themselves, in arresting the collection
and residents of
has been held that
of an alleged illegal tax,
should be denied unless applied for by all. Libby v. West St. Paul, 14 Minn., 248.
the

writ

was

a

refused when applied for to review the proceedings in establishing
school
district, fifteen months after the action had been taken; the district in the
meantime having organized and taken upon itself corporate functions.
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If,

The writ must be applied for in due season, and
improvidently.'
before the proceeding, which it is desired to review, has passed
beyond the control of the tribunal in which it was taken.

it

is

therefore, the writ
issued to review the action of assessors,
after the assessment roll has passed from their hands into the
hands of the supervisor,
will be dismissed for that reason.^ The

writ

is

a

is

not awarded to review political action, and, therefore, the
action of town or any other municipality, or of any of the local
boards, in determining upon the purposes for which taxes shall
be levied, or the time and manner of levying them, when that
committed to their judgment, or of causing the sums to be levied,

party from
'Magee

a

which

words,

is

is

a

is

or the objects of expenditure, or anything of
like nature,
not
to
review by means of it.^ The writ will be refused where
subject
an appeal
given which affords an adequate remedy, or, in other
not so restricted in its scope as to preclude the

review of the errors of which he complains.^

It will

of Allegany, 15
239; People v. Supervisors
Bank v. Supervisors of Broome, 2.5 X. Y., 812;
Matter of Lantis,
Mich., 324. The writ should not be allowed where the
purpose is merely to enable
party to recover back taxes paid, by procuring
a reversal of the proceedins;s.
People v. Commissioners of Taxes, 43 Barb.,
494; People v. Reddy, id., 539.
Wend.,

v. COtler,

43 Barb.,

Susquehanna

a

9

198;

Delaney, 49

N. Y.,

655.

See People

v. Supervisors

of Queens,

195, 199.

388.

V.

of Allegany,

Supervisors

See

Dwight

v.

Spring-field,

15 "Wend.,

198

Gray, 107;

Benton d. Taylor, 46
Dillon, Mun. Corp., g§

;

^People

Ala.,

V.

4

1

'People

Hill,

739-743.

is

it

it

a

it

,

:

a

*

The New York decisions on the subject of the remedy of certiorari are
very numerous, and In People v. Belts, 55 N. Y., 600, 602, they are reviewed
"
The oflBoe of
common law cerby Folger, J., in the following language
tiorari is, in strictness, merely to bring up the record of the proceedings of
an inferior court or tribunal, to enable the court of review to determine
whether the former has proceeded within its jurisdiction; and not to correct
mere errors in its proceedings. People «. Commissioners of Highways, etc 30
has been sometimes intimated, and sometimes held, that in
N. Y., 72. True,
failure of justice, the party
the absence of any other remedy, and to prevent
not
the
naked
up,
question of jurisdiction,
only
bring
to
by
suffered
will be
on which the inferior
principles
or
as
the
ground
well
as
evidence,
but the
relies. Susquehanlaw
on
which
the
relator
of
body acted, and the questions
Buflalo,
35 id., 380;
Baldwin
v.
Y.,
25
N.
312;
na Bank v. Supervisors, etc.,
in
the
People ii. AsSwift V. Poughkeepsie, 37 id., 511. Many cases are cited
there held that the office of the writ extends to
sessors, 39 N". Y., 81, and
jurisdiction, power and authority of inferior
of
all
questions
of
review
the
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it,

^
not lie to review any merely discretionary action of any tribunal ;
nor is it within the proper scope of the writ to review the decisThe court awarding
ions of inferior tribunals on the merits.
therefore, will not look into the evidence on which the inferior

may have acted, except so far as may be necessary to
the determination of any jurisdictional question that may depend
to ascertain whether
upon it.^ The proper office of the writ
is

tribunal

Board, etc., 39 N. Y., 506
Hamilton, 39 id., 107; Western

ple

V.

v.

Freeman

;

also People

R

R. Co.

v.

v.

Ogden, 40 id., 105 Peo48 id., 513.
In Peo;

:

a

a

a

is

is

it

tribunals to do the acts complained of, and to all questions of regularity of
held that the
their proceedings.
In People v. Assessors, 40 N. Y., 154,
not
writ may bring up for review, the decision that given state of facts
board of assessors to the conclusion that (jertain
legally sufficient to compel
decision of law. See
property was not liable to assessment in other words,
Nolan,

rari

to review

a

of inferior boards where

the determinations

a

it

it

V.

a

it

dewas held that
Delaney, 49 N. Y., 655, inclining the other way,
the
value
of
parture by assessors from the statutory standard for estimating
In People
property on the assessment roll cannot be corrected on certiorari.
was the office of
certiowas held that
v. Supervisors, etc., 51 N. Y., 442,

ple

claim

was re-

thus seen that the office of

a

It

is

a

a

ceriiarari
jected, as not just or legal. And in People v. Allen, 52 N. Y., 538,
question of law.
brought up for review the decision of the defendants upon
common

in

somewhat

law writ of certiorari has been
30 N. Y., supra.
But will also
it

is

it

enlarged since the decision
in cases where the relator has no other available remedy, and
where injustice would be done if the writ was not permitted to do its work.
be seen that

a
;

;

is

7

is

a

a

;

;

8

2

2

is

Tlie rule still remains unimpaired, at least in principle, that where there
remedj' by appeal, the writ will be confined to its original and more approWend., 287. See also Tn re Mt. Morris Square,
priate office. Storm ». Odell,
Hill, 14, 27." To the foregoing may be added People v. Nearing, 27 N. Y.,
306.
That certiorari does not lie where there is an adequate remedy -by apN"ev.,
peal, see Withowski v. Skalowski, 46 Geo., 41 Peacock v. Leonard,
Iowa,
».
17
379
J.,
Davenport,
247
State
v.
31
N.
358
Macklot
84, 157,
Apgar,
J.,
532.
When in assessing upon abutting lots the exState V. Bentley, 23 N.
local improvement,
allowed on their demand to parties
jury
pense of
dissatisfied with the assessment, the demand for a, jury
the proper remedy
for an excessive assessment and not certiorari.
Jones v. Boston, 104 Mass.,
461, citing North Reading -u. County Commissioners,
Gray, 109: and see
Whitney «. Boston, 106 Mass., 89.
it,

a

'The action of the auditor general in charging back certain taxes to
being within his official discretion, cannot be
county in his settlement with
Supervisors of Midland v. Auditor General, 37 Mich.,
reviewed on certiorari.

1042;
v.

2

Ill;

6

Burr., 1040,
And see Jackson

9

41.

Hill, 14, 27, per Gowen, J., citing Rex v.
Philadelphia and Trenton R. R.Co., Whart., 25,
Mich.,
Low «. Galena, etc., E. R. Co.,
People,

Matter of Mount Morris Square,

Moreley,

2

'

165.
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the inferior tribunal has acted in a case of wliich it had jurisdic-

tion, and has lawfully exercised its jurisdiction in what it has assumed to do: to keep the inferior tribunal within the limits of
the law, and not to make its judgments conform to the opinion of
the superior tribunal on the facts.

The following conclusions are deduced by the authorities from
these general principles : That the writ does not lie to the collector of taxes or any other mere ministerial officer to review eiiher
his action, or any of the prior actions on whick his own was based ; '^
that assessments cannot be revised and set aside on this writ on
'^
merely that they are excessive or unequal ; or that
the assessors have erred in any matter of judgment, or have been

the ground

guilty of irregularities in the exercise of their authority, not being
of

to deprive them of jurisdiction or to take from the
The discretionary acparty complaining any substantial right.^
a nature

18 III., 324; Commissioners
«. Supervisors
of Carthage, 27 111., 140; Central
Pacific R. R. Co. v. Placer Co., 43 Cal., 365; Swift v. Poughkeepsie, 37 N. Y.,
511 ; People v. Assessors of Brooklyn, 39 id., 81.
See the general subject considered : Carson v. Martin, 26 N. J., 594 ; Gaertner v Fond du Lad, 34 "Wis.,
497; People v. Assessors of Brooklyn, 39 N. Y., 81, 88; People d. Assessors of
Albany, 40 N. Y., 754. While valuations are not subject to review on certiorari, if the assessors enter on the roll property not subject to taxation, and refuse on application to strike it out, the action, it is held, may be reviewed in
this mode. People v. Ogdensburg, 48 N. Y., 390. Mandamus would seem,
however, to be a more appropriate remedy. The writ will lie in the case of a
warrant issued by a justice of the peace to collect militia iienalties. State v.

Kirby,

6

N. J.,

143.

' People B. Supervisors of Queens, 1 Hill, 195.
This was a case in which
" or some other writ,
counsel moved for a certiorari, prohibition, mandamus,
instrument, process, order or proceeding," to review the action of town auditors in allowing a large sum against the town, for the expense of certain suits

which it was claimed were not a proper charge against it. The errors comThe tax roll was at the time in
plained of all originated in this allowance.
the collector's hands, and the court held that no relief could be given in any
of the modes proposed.
''Owners of Ground v. Albany, 15 Wend., 374; People v. Ogdensburgh, 48
390; Jones v. Boston, 104 Mass., 461; Randle v. Williams, 18 Ark., 380;
State ». Kingsland 23 N. J., 85; State ■!).Ross, id., 517; States. Danser, id.,
552; State v. Powers, 24 id., 400; State v. Manchester, 25 id., 531.

N. Y.,

People ®. Fredricks, 48 Barb., 173 ; NewMatter of Mount
v. Newark, id., 491;
ark ads. State, 33
a
street and assessin
If
a
Hill,
corporation,
opening
14.
Morris Square, 3
and
in"- the expense, act within the scope of the authority conferred upon
Jones

V.

Boston, 104 Mass., 461

N. J.,

;

4.58; State

it,

3
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county board in equalizing the assessments of the county,
like the assessments themselves, is not subject to review on this
tion of

a

In

may be set aside on certiorari: Where the assessment is erroneous in point of law, either
because the assessors have adopted some inadmissible basis in
process.^

the following

cases action

is

;

a

^

a

it,

or because they have disregarded any of the mandatory
making
right to
provisions of statute on which parties assessed have
where errors of like character are comrely for their protection
mitted by any appellate jurisdiction which
empowered by stat-

'

and where muni-

;

ute to review, revise or equalize the assessments

statute, the proceedings will not be
its own by-laws may have been disregarded.
Mayor, etc., of Albany, 23 "Wend., 276. But where there are ques-

comply with the forms prescribed by the
reversed on certiorari,

Hx

parte
tions of jurisdiction

though

of commissioners to make the asPatchin
v.
Brooklyn, 13 Wend., 6fi4 An assesssessment,
ment will not be set aside because of its including property not taxable with
that which is, if the whole valuation
not excessive for that which
taxable.
State V. Haight, 35 N. J., 178.

in

the

ill

lie.

'vf

appointment

^

15

of Jones Co.,

Supervisors
Wend.,

198

People

30

is

Iowa,

531

People v. Supervisors of

of Queens,

Supervisors

v.

1

Allegany,

D.

;

Smith

;

'

is

certiorari

Hill,

195.

County Commissioners, 12 Met, 211 (where the question
was whether the commissioners were not legally bound to assess at the valuation which the tax payer had given in the list which he had furnished as reSee Newburyportw.

Clothier,

v.

30

N. J.,

Bank

376; People

351 (where

it

burgh, 48 id., 390; State

etc.,

Genesee,

T.,

is

;

;

quired by law) Heywood v. Buffalo, 14 N. Y., 534
ingston Co., 53 Barb., 223; Hatch v. Buffalo, 38 N.

v.

v.

Liv-

Ogdens-

held that cer-

hadl;
set

only); State

Quaife,
id., 185

Newark, 37
aside which assumed to
State «.

excessive tax
23

N. J.,

assessed

89 (where

it

if an

u.

will

a

decided that

is

(where
the excess

is

it

;

tiorari may be brought though the tax has been collected by distress and sale:
But see, as to this, National Bank of Chemung v. Elmira, 53 N. Y., 49) Ohio,
etc., R R. Co. V. Lawrence Co., 27 111., 50; State «. MoClurg 27 N. J., 253
be set aside for

similar ruling

was

(where, on certiorari, an assessment was
be made by benefits, where from the nature of

73

;

Eng. (Ark.)

Carroll t. Mayor,

13

Ala.,

4

;

;

8

;

the case there could be no benefits) California, etc., R. R. Co., ■».Supervisors
of Butte, 18 Cal., 671 Swann v. Cumberland,
Gill, 150 Buckner Bxparte,
173.

In New York, where street assessments were to be submitted to the common council for confirmation, and that body was empowered to alter the
same in such manner as, in its opinion, justice might require, the act of confirmation was held to be an exercise ofjudicial authority, and subject to be removed into the supreme court by certiorari.
Leroy v. New York, 20 Johns.,
Wend., 564 Matter of Mount Morris Square,
430 Starr v. Rochester,
Hill,
3

;

6

;

■'

9

5

Barb., 43; People <o. Brooklyn,
14; People v. New York,
id., 535. So in
Massachusetts, the proceedings of county commissioners in reviewing assess-
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cipal bodies in levying assessments for local improvements exceed
their authority, or lay down erroneous principles to govern the
action of the assessors or commissioners who are to make them.^

In reviewing

certiorari the court is confined to the

a case on

Extrinsic evidence cannot be
received to contradict or control it.'^ If the tax is rendered illerecord of the tribunal

reviewed.

gal by facts not appearing of record, some other remedy must be
sought.^ On certiorari the court will not set aside the whole of a
tax proceeding if justice can be done to the party without doing
KO,* unless, perhaps, where by law, in case they are vacated, there

in which

vacating the whole may
be most likely to accomplish the general purposes of the law for
can be a new assessment

;

case,

making the levy.'
ments on appeal were lielcl reviewable in this mode. See Parks v. Boston, 8
Pick., 218; Gibbs v. County Commissioners, 19 id., 398; Newburyport v.
County Commissioners, 13 Met., 311 ; Lincoln v. "Worcester, 8 Cush., 55, 61.
A similar ruling in New Jersey: State ■«.Falkinburge, 15 N. J., 330; State o
Parker, 34 id., 49. And in Missouri : State v. St. Louis County Court, 47 Mo.,
594; State v. Bowling, 50 id., 134. And see Floyd v. Gilbreath, 37 Ark., 675.
'

In New Jersey, it

is said tbat tbe action of municipal bodies in levying as
must be kept strictly within the limits as-

sessments for local improvements

signed to them by the statute, and if the assessments appear not to be within
those limits, they shall not only bo liable to reversal on certiorari, but also be
held void and iusufflcient to support a title professing to be founded on them.
State
5

V.

Jersey City,

Charlestown

falo, 38

N. Y.,

' Floyd

o.

35

N. J.,

381 ;

State

v.

Hudson City,

County Commissioners,

39 id., 104, 475.

109 Mass., 370.

See

Hatch

v. Buf-

376.

■».Gilbreath, 37

Ark.,

N. J.,

675 ;

Hatch

».

Bufifalo, 38

N. T.,

376.

this case. Carpenter, J., says: "But
t. Kingsland, 23
though this vote was illegal, we do not think we are bound to proceed under
this writ, and set the vote and proceedings aside. The money has been col■*
State

lected and disbursed

under

83, 88.

In

that vote without obj ection, so far as it appears,

Mueh inconvenexcept on the part of the prosecutor, Cornelius Van Vorst.
ience might result from such judgment to the township, while, on the other
hand, it is not necessary for the protection of Mr. Van Vorst, whose grievance

will

be redressed

such proceedings,

The power of the court to restrain
exerted
in the case of The State v. Albright,
and which was

under

another writ.

is indisputable. But there are cases when the court)'will not interfere with
the assessment of taxes, from regard to the public inconvenience, and particularly when not necessary for the protection of any individal who may complain. The writ will, in the discretion of the court, under such circum-

King v. King,
stances, be refused or dismissed.
2
Caines, 182; Myerson,
missioners of Highways,
' State

V.

Bergen, 34

N. J.,

438.

3

T. R., 335; Lawton

J.,

3

v. Com-

Green, 333."

But whether on certiorari the court will

set
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TAXATION.

Enjomiiig collection.

To entitle a party to relief in equity
against an illegal tax, he must by his bill bring his case under
some acknowledged head of equity jurisdiction.
The illegality
of the tax alone, or the threat to sell property for its satisfaction,
can not, of themselves, furnish any ground for equitable interposition.^
In ordinary cases a party must find his remedy in the
courts of law, and it is not to be supposed he will fail to find one
adequate

to his proper relief.

take, cases of cloud

Cases of fraud, accident or mis-

title to one's property, and cases
"where one is threatened with irremediable mischief, may demand
other remedies than those the common law can give, and these in
upon the

proper cases may be afforded in the courts of equity.
The available remedy in equity, when any is admissible, is comIt is probable that this remedy has
monly that by injunction.
many times been awarded in equity with too little regard to any
other consequences than those which concerned the individual applj'ing for it. But the personal consequences are not the only ones
which must be kept in view in these cases.
When the illegalities
complained of affect only the person complaining, an injunction
which restrains the collection as to him may cause no considerable mischief,
case

and

may very properly

be awarded

if

a

sufiicient

out; but when they affect the whole tax levy,

is made

as

court should be extremely cautious in awarding,
on the complaint of one person, or even of several, a process which
may reach the cases of others not complaining, and which may
they often do,

a

Ark.,

even though

V. Chicago, 11 Wall, 108; Hunnewinkle v. Georgetown, 15 id., 547;
and Loan Society ii. Austin, 46 Cal., 415, 488 Floyd v. Gilbreath, 27

675;

Columbia,
■vvood D.

to confirm

;

Dows

Savings

Mooers

v.

50 Barb.,

Buffalo,

312; McDonald

14

Smedley,

190;

N. T.,

6

'

aside an assessment after an act of the legislature
that act be invalid, see State v. Apgar, 31 id., 358.

it,

seriously embarrass all the operations of the government depending on the source of revenue which by means of it would be

Hanlou
584;

Johns. Ch., 27; Messeck

«. Supervisors

of

Chester County, -57 id., 383; HeySusquehanna Bank v. Broome County, 25 id.,
».

West

45 Miss., 705; Sayre v. Tompkins, 23 Mo., 443;
First National Bank of Hannibal ®. Meredith, 44 id., 500 Barrow v. Davis, 46
id., 394; McPike s.Pew, 48 id., 525; U. P. B. R. Co. u. Lincoln County,
Dill.,
297; Weaver v. State, 39 Ala., 535; Cook County b. Chicago, etc., K. R. Co., 35
But see Williams ». Piuney, 25 Iowa, 436 Jeffersonville v. Patter111., 460.
Ind.,
32
140; Burnes v. Leavenworth,
son,
Kans., 454; Warden v. Supervisors, 14 Wis., 618.
;

2

;

Murphree,

3

v.
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" How," it has been
justly remarked, ''could a government calculate with any certainty upon the revenues, if the collection of the taxes was subject to be arrested in every instance
stopped.

in which
a

*

a

technical

*

tax payer or tax collector could make out prima facie
case for arresting such collection?
Far better is it

individual pay to the government what it demands of him, at the time of the demand, as he will be certain of
getting it back with interest, after more or less delay, if it was not
due."

to let the

^

So serious have been the embarrassments

by an improvident employment of the writ of injunction and other obstructive
process, that the legislature has in some cases deemed in necessary
to interpose and forbid the

issue of injunction, replevin or other

specified writs, the tendency of which would be to embarrass col-

The courts also have sometimes imposed conditions to
equitable remedies in cases where they deemed the public interest
to demand it.
Thus where an injunction has been applied for to
lections.^

restrain the collection of

tax, partly legal and partly not, the
court has made the payment of the legal a condition precedent,''
a

'Benning, J., in Eve -o. State, 21 Geo., 50. This approved in Cody v. Lennard,
it was Iield that the act providing that " no replevin shall
lie, or any judicial interference be had in any levy or distress for taxes under
this law, but the party injured shall be left to his proper remedy in any court
of law," was valid. The party must pay the tax, even though illegal, and
See also Scofield i). Perkerson, 46
pursue his remedy against the collector.
45 id., 85, where

Geo.,

-350.

'That restraining collection of
singer,

2

Abb. U.

S., 94 ; 9

taxes may be prohibited, see Pullan

Am. L. Reg., N.

v.

Kin-

S., 557.

'Conway i). Waverley, 15 Mich., 257; Palmer v. Napoleon, 16 id., 176;
Herseyi). Milwaukee Count3r, 16 Wis., 185; Bond jj. Kenosha, 17 id., 284; Myrick
V. La Crosse, 17 id., 442; Mills v. Johnson, 17 id., 598; Mills v. Charleston,
30 id., 236; O'Kane «. Treat, 25 111., 557;
29 id., 400; Dean ». Borchsenius,
9;
Briscoe ■«.Allison, 43 id., 291; Reed ». Tyler,
Taylor B. Thompson, 42 id.,
56 id., 28S; Barnett v. Cline, 60 id., 205; Harrison v. Haas, 23 Ind., 281; Roseberry v. Huff, 27 id., 12; Board of Commissioners v. Elston, 32 id., 27; Adams V. Castle, 30 Conn., 404; Morrison i}- Hershire, 32 Iowa, 271 ; Corbin v.
Woodbine, 33 id., 297; Shelton v. Dunn, 6 Kans., 128; Lawrence v. Killam, 11
id., 499; Twombly ®. Kimbrough, 24 Ark., 459; Frazer v. Siebern, 16 Ohio,
N. S., 614. If the tax is excessive by reason of the list not including some

lots which should have been embraced, the collection will not be enjoined until the amount really chargeable to complainant has been paid. Ottowa v.
the bill shows precisely the amount of the excess
Barnes, 10 Kans., 370.
to be illegal, and only asks to have the collec
are
claimed
which
taxes
the
of

If

lion of the illegal taxes restrained, the bill will not

be dismissed

for want of
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and it has been strongly intimated, in a case where it was alleged
that by fraud the assessment had been made too high, that the
payment of what the party conceded would be his just proportion,
ought to be required before injunction should issue, in order that
the proceeding may be as little as possible injurious to the public
interest.^

Personal

When

tax is assessed

personal charge
against the party taxed, or against his personal property, it is difficult
to suggest any ground of equitable jurisdiction. Presumptively the
remedy at law is adequate. If the tax is illegal and the party makes
Taxes.

a

as a

payment, he is entitled to recover back the amount.

The

not differ in this regard from any other

a

in which

case does

party is comthe illegality alone affords no
case

pelled to pay an illegal demand ;
ground for equitable interference, and the proceedings to enforce the
tax by distress and sale can give none, as these only constitute an orTo this point the decisions are numerous.^ The
dinary trespass.
exceptions to this rule, if any, must be of
a formal offer to pay the legal taxes.

cases

Clement v. Everest,

pare Board of Commissioners v. Elston, 32 Ind., 27.
taxes are so blended that they caauot be distinguished,
for the whole. State u. Hodges, 14 Rich., 2f>6.

which are to be
29

If the
a

Mich.,

19.

Com-

legal and illegal

prohibition may go

Humphrey, 24 Mich., 170 ; Prazer v. Siebern, 16 Ohio, N. S., 614.
is filed praying that the levy of state, county and township taxes
be restrained, alleging them all to be invalid, if complainant fails to show any
Pillsbury
illegality in the state and county taxes, the bill will be dismissed.
V. Auditor General, 26 Mich., 245.
* Brewer v.
Springfield, 97 Mass., 152; Durant v. Eaton, 98 id., 469; Loud v.
Charlestown, 99 id., 208; Whiting ». Boston, 106 id., 89; Hunnewellc. Charlestown, 106 id., 3.50 ; Rockingham Savings Bank v. Portsmouth, 62 N. H., 17 ; Hitter ». Patch, 12 Cal., 298; Berri «. Patch, 12 id., 299; Worth «. Fayetteville,
Winst. Eq. (N. C), 70; Williams v. Detroit, 2 Mich., 560; Conley v. Chedic, 6
Nev., 222 ; Van Cott v. Supervisors of Milwaukee, 18 Wis., 247 ; Greene v.
Mumford, 5 R. I., 4^2; McCoy v. Chillicothe, 3 Ohio, 370; Dodd v. Hartford,
25 Conn., 233; Sayre v. Tompkins, 23 Mo., 443;
Barrow v. Davis, 46 id., 394;
McPike V. Peru, 48 id., 525; Hopkins ». Lovell, 47 id., 103; Leslie v. St. Louis,
47 id., 474; Lockwood c. St. Louis, 24 id., 2C; Fowler v. St. Joseph, 37 id., 228;
Deane «. Todd, 22 id., 90. The doctrine of these cases is very succinctly
" Until
stated by Bigelow, Ch. J., in Brewer v. Springfield, 97 Mass., 152, 154.
the plaintiffs have been compelled to pay the tax which they allege to have
When they
been illegally assessed upon them, they have suffered no wrong.
have paid it they can recover it back by an action at law, which would furnish
See also Brooklyn v. Messerole, 26
them an adequate and complete remedy."
'

Merrill

Where a

v.

bill

Wend., 133.
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classed under the head of irreparable

ment of

injury

;

as
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when the enforce-

tax might destroy a valuable franchise ;' or when property is levied upon which possesses a peculiar value to the owner
beyond any possible market value it can have ;^ and other like
a

cases where the recovery of damages would be inadequate redress.

It

must be conceded, however, that the cases in some stales go
further, and sustain the remedy by injunction in all cases of illegal
taxation ; proceeding in doing so upon the ground that " when
officers or individuals have no legal authority to lay a tax, and
they assume the right ; or when persons are vested with the legal
authority to lay a tax for a specified purpose, but instead of exercising that power they proceed to impose a tax which the law has
not authorized, or lay it for fraudulent or unauthorized purposes;
then a court of equity will interpose to afford preventive relief,
by restraining the exercise of powers perverted to fraudulent or
^
B ut in the large majority of cases in which
oppressive purposes."
taxes are illegal, there is no fraud, actual or intended, and the

illegality consists in an erroneous construction of powers, or in the
omission of some necessary proceeding, or in other
defect not inconsistent with good faith on the part of officers ; and
it seems a great stretch of equitable principles to treat such a case
unintentional

of legal fraud, and to be remedied on that ground. The equitable jurisdiction in these cases has grown up somewhat imperceptibly, and perhaps owes its origin as much to an idea that municipal
as one

officers,

in the authority which affects the property of the people, are

trust over which equity may properly assume a supervision, as to any supposed fraud, actual or constructive, which may be
In view of the conflict in the deinvolved in their illegal action.*
exercising

a

' Osborne

v. Bank of United States, 9 "Wheat., 735, where an officer was enjoined from enforcing a heavy state tax unlawfully laid on a branch of the
Bank of the United States, on the ground that to enforce it would drive the
See Foote v. Linck, 5
bank from the state and work irreparable mischief.
McLean, 616.
2 See Henry ii. Gregory, 29 Mich., 68, 70.
s Drake d. Phillips, 40 Ills., 388, 393, per Walker, Ch. J.
See also Foote v.
Toledo,
K.
La
E. Co. v.
etc.,
Fayette, 23 Ind., 262;
Milwaukee, 18 Wis., 370;
Commissioners of Clay Co. v. Markle, 46 id., 96 ; Knight v. Flatrock, etc., Co.,
45 id., 134; Shoemaker v. Grant Co., 36 id., 175; Riley d. Western Union Telegraph Co., 47 id., 511 ; Spencer «. Wheaton, 14 Iowa, 38 ; St. Clair Board's Ap-

peal, 74 Penn. St., 252.
' Mr. High, in his valuable Treatise on the Law of

Inj unctions,

says

:

"It will
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cisions regarding the basis of equitable jurisdiction, it seenas advisable to classify somewhat the cases which have been decided,

indicating, wherever necessary, the points of divergence.

The action of the proper authorities in
Preliminary Action.
voting a tax cannot be restrained on the ground that they are
voting more than is necessary for the purpose ; ' nor on an allegation that there is an intent to appropriate some portion of the sum
^
purpose not authorized by law ; nor because complainant is injured by unreasonable delay in doing the work for
which the tax is laid,^ nor can the making of an assessment be

voted to

a

enjoined,

the act being judicial.''

Excessive Assessments.

For excessive

assessments, when fraud

The remedy

is not charged, there can be no relief in equity.
must be such as the statute has given.^

Irregular Taxation. A tax will not be restrained on the ground
Errors in the assessment
merely that it is irregular or erroneous.
do not render the tax void, nor, as a general rule, do they constitute any reason whatever against its being strictly enforced.
But
however that may be in any particular

case, the

law has provided

te found on examination tliat courts of equity have been inclined, in the case
of assessments by municipal corporations, to relax somewhat the stringency of
the rule of noninterference as applied to the collection of state taxes.
Though
it is difficult to perceive any sufficient reason for such distinction, yet the
distinction itself remains." § 368.
'Wharton «. School Directors, 42 Penn. St., 358. The levy of a tax within
limits of legislative authority is an act of sound discretion, and cannot
render the board ordering it liable to the parties whose property is taken for
the

Moore «. School Directors,

its satisfaction.

' Truesdell's Appeal,

58 Penn. St., 148.

59 Penn. St., 232.

The principle was involved in Mor-

gan v. Graham, 1 Woods, 124, in which it was attempted to restrain state
officers from issuing bonds under what was alleged to be an unconstitutional
law.
3 Whiting

V.

Boston, 106 Mass., 89.

^ Western

E.

R. Co. «. Nolan, 48

5 Kimber v.

ett's

Appeal,

Schuylkill,
71

id., 216;

N. Y.,

513.

20 Penn. St., 366 ; Hughes

Hutchinson

■».Pittsburgh,

«.

Kline,

30 id., 237 ; Ever-

72 id., 320.

An injunc-

tion would seem to be the appropriate remedy where a town makes
inations in the discounts on taxes, this not rendering the tax illegal.
Wareham, 2 Allen, 594. Equity can not relieve on the ground of the
ing become burdensome by depreciation of property. White Sulphur
Co.

V.

Robinson,

3

W. Ya.,

543.

discrim-

Toby

v.

tax hav-

Springs
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all such mere irregularities and erxors

as do not go

to the foundation of the tax, and parties complaining must be
confined to these. In this the authorities are agreed.^
But it is
not a mere irregularity when one is denied his legal right to work
out a road tax, and the amount is demanded in money ,^ nor when
a tax once paid is demanded a second time ; ' nor when property
is unlawfully exempted from taxation, thereby increasing the
burden upon complainant ; * nor when property which is exempt
from taxation by law is assessed ; ^ nor when one's assessment
has been increased without giving him the notice to which by law
he is entitled.
In all these cases the party taxed is denied a sub-

that in

it

a

is

If,

stantial right, or his tax is unlawfully increased beyond his due
proportion, and his right to an adequate remedy is unquestionable.
however, the tax
will appear
personal tax only,
from the references to decisions, which have already been made,
a

majority of the states the remedy by injunction would
not be given, and the ]3arty would be turned over to his suit at law.'

;

1

Dows 11. Chicago, 11 Wall., 108; Hughes v. Kline, 30 Penii. St., 337; Clinton, etc., Appeal, 56 id., 315 Chicago, etc., K. E. Co. v. Fraiy, 23 111., 34; State
V. Eremond,
38 Texas, 116; Jones v. Summer, 37 Ind., 510; Center, etc., Co.
Black, 32 id., 468; Ottowa v. Walker, 31
463; O'Neal «. Virginia, etc,, Co., 18 Md.,
V.

111., 605;

Mills

Metz s. Anderson,

23

id.,

Gleason,

11

2

;

6

a

9

a

it

;

8

;

9

5

v

1;

Wis., 470;
Mills D. Johnson, 17 id., 598; Brooklyn «. Messerole, 36 Wend., 133; Marklot
■i,.Davenport
Whittaker, 37 id., 598; Dodd v. Hart17 Iowa, 379; West
R. I., 472; Lawrence v. Killam, 11
ford, 35 Conn., 232; Greene v. Mumford,
id., 396 Kansas Pacitic R. R. Co. b. RusKans., 499 Smith v. Leavenworth,
sel,
id., 558 Merrill v. Gorham,
Cal., 41. If equity should give relief on
mere Irregularity,
would require payment of the tax as
the ground of
condition. Savings and Loan Society v. Ordway, 38 Cal., 679. Equity will
not relieve on the ground of a very slight excess in the levy. Smith v. LeavKans., 396. Nor on the ground of an illegal tax collected of comenworth,
plainant in former years. Fremont v. Mariposa County, 11 Cal., 361.
».

Miller

38 Penn. St., 309.

v. Gorham,

Supervisors of Colby, 39 Penn. St., 131. To entitle one
Commonwealth
must appear that he has paid once. Savings
to relief from double taxation,
and Loan Society t. Austin, 46 Cal., 415.

vania R. R. Co.,

'

«

30

Penn.

St.,

See what

;

17 111., 291

Mott

v.

Pennsyl-

said on this subject, ante, Chap-

VI.
Morris,
Darling

etc., Co. v.
v.

Gunn,

Jersey City, Beas. Ch., 237.
Cleghorn v. Postlewaite,
1

5

ter

McLean County,

v.

is

Central R. R. Co.

9.

Illinois

50 111., 424

;

*

it

"

v.

To the point that equity will give no relief in tax

43 id., 438.

cases where the remedy

5i2
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Tax upon Lands. "When a tax is assessed against the owner of
lands, and is a personal charge upon him, and not a lien upon the
land, there can be no grounds for equitable interference which
not exist in the case of a tax assessed upon personalty.'

would

In

those states in which a personal tax would be restrained if illegal,
a tax upon land constituting a personal charge would be restrained

In other

also.

it would not

states

be,

unless some special ground

of equity jurisdiction was shown.

If

Child upon Title.

the tax is a lien upon lands,

it may then

cloud upon the title; and one branch of equity jurisdiction is the removal of apparent clouds upon the title, which
may diminish the market value of the land, and possibly threaten
constitute

a

A

cloud upon one's title is something
or an apparent
which constitutes an apparent incumbrance upon
defect in
something that shows prima facie some right of third

it to the owner.
;

a

it

it,

a loss of

is

it

if,

;

a

party, either to the whole or some interest in it. An illegal tax
cloud. If the alleged tax has
may or may not constitute such
no semblance of legality
upon the face of the proceedings,

wholly unwarranted by law, or for any reason totally void,

so

;

it

is

it

that any person inspecting the record and comparing
with the
at once apprised of the illegality, the tax,
would seem,
law
an
neither
constitute
nor
an
could
incumbrance,
apparent defect
of title
If this
and, therefore, in law, could constitute no cloud.
which

exercised

it

a

law

is

at

is

by courts of equity, to
relieve parties by removing clouds upon their titles, could not
case.
And so has been held in many cases.'
attach in such

be so, the jurisdiction

adequate, the following additional cases maybe referred to.

Weaver

7

;

9

5

;

;

6

;

9

;

9
;

3

;

9,

4

;

4

;

8

'

;

5

;

3

1

5

i>. State, 39 Ala., 535; Dodd v. Hartford, 25 Conn., 283; Magee v. Denton,
Biatch., 130; Missouri River, etc., R. R. Co. v. "Wheaton, Kans., 333.
Mich., 560 Brewer v. Springfield, 97 Mass.,
See "Williams v. Detroit,
R. I., 474; Hannewell i;. Charlestown, 106 Mass.,
153; Greene v. Mumford,
350 Henry v. Gregory, 39 Mich., 68.
Messerole v. Brooklyn,
Paige, 198 Wiggin b. N. T., id., 16 Van Doren
Livingston v. HoUenbeck,
«. ]Sr. Y., id., 388
Barb.,
16
Van Rensselaer
id., 17; Bouton v. Brooklyn, 15 id., 375; Cox ■».Clift,
B. Kidd,
N. Y., 118;
Hatch v. Buffalo, 38 id., 376
Scott -0. Onderdonk, 14 id.,
Newell v. Wheeler,
Wis., 403 Head v. James, 13 id., 641
Dean v. Madison,
48 id., 486
Sliepardson v. Supervisors of Milwaukee, 28 id., 593; Milwaukee Iron Co. v. Hubbard, 29 id., 51; Floyd v. Gilbreath, 37 Ark., 675; Mobile, etc., R. K. Co. s.
Peebles, 47 Ala., 317; Robinson v. Gaar,
Cal., 278; Bucknall ii. Story, 36 id.,
67; Ewing v. St. Louis,
Wall., 413; Hannewinkle d. Georgetown, 15 id., 547.
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When, however, the illegality or fatal defect does not appear on
the face of the record, but must be shown by evidence aliunde, so
that the record would make out a prima facie right in one who
should become purchaser, and the evidence to rebut this case may
possibl}' be lost, or be unavailable from death of witnesses or other
cause, or when the deed given on a sale of the lands for the tax
would

good title in the
purchaser, so that the purchaser might rely upon that for a recovery of the lands until the illegalities were shown, the courts of
by statute be presumptive evidence of

a

equity regard the case as coming within their ordinary jurisdiction, and have extended relief on the ground that a cloud on the
title existed or was imminent.
The cases on this point are numerous, and in considerable variety, as would be anticipated in view

of the different tax systems under which they have been made.'
'Hannewinkle
id., 108; Dean

v.

v. Georgetown, 15 Wall., 547; Dows «. City of Chicago, 11
Matlison, 9 Wis., 403; Weeks v. Milwaukee, 10 id., 343; Jen-

kins V. Rook County, 15 id., 11 ; Mitchell v. Milwaukee, 18 id., 92 ; Crane ».
Janesville, 20 id., 305; Grimmer v. Sumner, 21 id., 179; Hamilton «. Fond du
Lac, 25 i'd., 490; Siegel v. Outagamie County, 26 id., 70; Judd s. Fox Lake, 28
id., 583 ; Shepardson v. Milwaukee, 28 id., 593 ; Wals v. Grosvenor, 31 id., G81 ;
Conway v. Waverley, 15 Mich., 357; Palmer ». Rich, 13 id., 414; Scofield v.
Lansing, 17 id., 437; Kenyon v. Duchene, 31 id., 498; Shell u. Martin, 19 Ark.,
139 ; Chaplin i>. Holmes, 27 id., 414 ; Polk ti. Rose, 25 Md., 153 ; Weller ?). St.
Paul, 5 Minn., 95; Gage ■o. Rohrbach, 56 111., 262; Gage ». Billings, 56 id.,
363; Reid B. Tyler, 56 id., 388 ; Gage ». Chapman, 56 id., 311; Barnett «. Cline,
60 id., 205;

Reed v. Reber, 62 id., 340; Lee

-c.

Ruggles, 63 id., 427; Moers

v.

Johns. Ch. 38 ; Pettit i>. Shepherd, 5 Paige, 493 ; Oakley v. Trustees
of Williamsburg, 6 id., 263; Hanlon v. Supervisors of Westchester, 57 Barb.,
383 ; Van Doren v. New York, 9 Paige, 388 ; Scott ®. Onderdonk, 14 N. Y.,
9 ; Ward v. Bewey, 16 id., 519 ; Hatch v. Buffalo, 38 id., 376 ; Allen v. Buffalo,
39 id., 386 ; Overing «. Foote, 43 id., 390 ; Crooke v. Andrews, 40 id., 547 ;
Newell V. Wheeler, 48 id., 486; Hej'wood v. Buffalo, 14 id., 534; Lapp v. Morrill, 8 Kans., 678; Harmer v. Boling, 8 Cal., 384; Cohen v. Sharp, 44 id., 39;
Ward V. Ward, 3 Hayw., 326 ; Leigh v Everheart's Executors, 4 T. B. Monr.,
879; Harrison «. Haas, 35 Ind., 281; Morris Canal, etc., Co. o. Jersey City, 1
Beas. Ch. 227; Lockwood b. St. Louis, 24 Mo., 20; Fowler d. St. Joseph, 37 id.,
228; Morrison «. St. Paul, 9 Minn , 108; Weber v. San Francisco, 1 Cal., 455;
Robinson i). Gaar, 6 id., 273; Hardenburg d. Kidd, 10 id., 403; Bern i). Patch,
12 id., 299 ; Pixiey v. Huggius, 15 id., 127 ; Burr v. Hunt, 18 id., 303 ; Bucknall
V. Story, 36 id., 67; Houghton ii. Austin, 47 id., 646; Arrington v. Liscom, 34
id., 365; Coulson «. Portland, Deady, 481 ; Huntington b. Central Pacific R.
R. Co., 2 Sawyer, 503. It is no answer to the bill in such a case that the tax
might have been collected from personal property. Scofield v. Lansing, 17
Mich., 437. The cloud upon the title is presumptively removed when personal
Smedley,

6
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which ignore the distinction between proceedings void on their face for illegality, and proceedings which, though illegal in fact, are on their face presumptively^
valid. Such cases, if they do not give relief on the ground of illeThere are manj'

cases, however,

gality alone, will give it on the ground that any sale of the land
tinder proceedings which assume to be by authority of law, and
are conducted by public officers empowered to make such sales, is
such a cloud upon the title of the owner as he ought, in equity,

if the officers are proceeding unlawfully,

to be relieved against,

and have no authority in fact.'

If

Tiih after a Sale.

land has been actually sold and
conveyed for a tax, the original owner remaining in possession
may have the validity of the sale tested by a bill in equity, filed
Quieting

for the purpose of quieting his title. This is the general rule.
Courts of law cannot give him relief in such a case, as he can not
bring ejectment, being himself in possession; and no other form
of action is given by the common

law for such

And

a case.

where the case has proceeded to sale and conveyance,

even, though

the defects in the title are apparent of record, and the deed is not

prima facie evidence of title, it may perhaps be possible to distinguisli the

from one in which the void proceedings are only
While they are in progress, it may be assumed that

case

impending.
the officers

will pause in their illegal action before any sale

is

but when the proceedings have reached that point, and
a conveyance has been given, which, though void, may affect the
market value of the land, there would seem to be no very conclureached

;

sive reason why equity should

If

ment of the void clairn.^
property sufficient

Micli.,

not interfere and decree a cancel-

the tax purchaser has entered

to satisfy the tax

is levied

Henry

upon.

».

into

Gregory,

29

68.

' See

Burnetts. Cincinnati, 3 Oliio, 73; Culbertson ». Cincinnati, 16 id., 574;
Ottowa V. Wallier, 2110., 60,5, and oases cited; Cliicago, etc., R.,R. Co. d. Frary,
23 id., 34; Barnard v. Hoyt, 63 id., 341; Holland ». Baltimore, 11 Md., 186;
Baltimore v. Porter, 18 id., 284; Litchfield ». Polk Co., 18 Iowa, 70; Leslie s.
And see Blackweli en Tax Titles, 483; High on InSt. Louis, 47 Mo., 474.
junctions, ch. VII., where the cases are collected with the author's usual
industry and care. The occupant of lands, though he be not the owner, may
file a

bill

to remove the

cloud

cast by an illegal tax.

Barnard

b.

Hoyt,

63

111., 341.

'See Yancey

v.

Hopkins,

1

Mumf., 419;

Holland

v.

Baltimore,

11

Md., 186;
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possession of the land, the original owner has an adequate remedy-

by suit at law in ejectment

and to this he must resort.^

;

When

neither party has actual possession, if the statute has authorized
the action of ejectment to be brought on the constructive posseswhich either may claim by virtue of the conveyances which
he holds, the suit at law would appear to be the adequate remedy
sion,

in sach

a case also.^

Joint Complaint hy Several Persons Taxed. When the supposed
illegality in a tax affects a single person only, or affects him in a
peculiar manner, distinguishing his case from that of others, he
can not unite with others in a suit to restrain its collection.
A

joint bill by two or more parties, setting out distinct grounds on
which each sought relief, would be dismissed as multifarious.'
But where the illegality extends to the whole assessment, or
where it affects, in the same manner, a number of persons, so that
the question involved can be presented without confusion by one
bill filed by all or any number of those thus affected, there seems
to be no sufficient reason why a joint bill should not be permitted.
The reasons favoring it are, that it avoids the necessity of a mul-

tiplicity of suits, and the attendant trouble and expense; and the
objection that the interests of complainant are several is suffiHicks, 3 Head, 39 ; Head «. Pordyce, 17
488; Fonda v. Sage, 48 N. Y., 173.
Conn.,
Cal., 149; Hartford v. CliipmaD,
complainant by liis bill makes out a case for relief, it is not necessary for
him to aver that he has paid the taxps. Polk v. Kose, 25 Md., 153.

Polk

V.

Rose, 25 id., 153

;

Almony

«.

31

If

The court of chancery is not the proper tribunal for settling titles to land
Munson ®. Munson, 38 Conn., 582; Thayer v. Smith, 9 Met., 47C;
generally.
Sunderton v. Thompson, 3 Dev. Ch., 539; Devaux s. Detroit, Har. Ch., 98 ;
Blackwood ii. Van Vleet, 11 Mich., 352.
'

20 Ark., 114; Scott i\
relief in equity against
the party in actual possession; he having a constitutional right to a trial by
jury. Tabor v. Cook, 15 Mich., 332. See Springer v. Rosette, 47 111., 223. As
to bill by tax purchaser, and what he must aver, see Belcher <o.Mhoon, 47
*

Parish
Watkins,

«. Eager,

23 id., 556.

15

Wis., 532; Bonnell B.Roane,

It

is not competent

to give

Miss., 613.

' Kerr

Lansing, 17 Mich., 34 ; Hudson v. Atchison County, 12 Kans., 140 ;
compare Cutting v. Gilbert, 5 Blatch., 259. One person cannot file a bill to
restrain tlie collection of a tax from another. Missouri River, etc., R. R. Co.
To a bill filed by a stockholder to restrain illegal
V. Wheaton, 7 Kans., 232.
-c.

taxation of the corporation,
port v. Dows, 18 Wall., 026.
35

the

corporation

must be made a party.

Daven-
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ciently met by the fact that complete justice may be done to all
in one suit on the single issue ; whereas, if the parties did not
join, the same issue must be passed upon in separate suits brought

Although there has been some
by the several complainants.
hesitation in sanctioning such bills, the weight of authority is now
decidedly in favor of supporting them, and this method of redress
is now mOvSt commonly resorted to where the case is appropriate
for it.'

But the mere saving of the expense of several suits at law,
where each of the complainants has an

adequate

remedy, is no

ground for sustaining a joint suit in equity where no other ground
This is well explained by the
of equitable relief is apparent.
supreme court of Connecticut, in a case in which a joint petition
was filed to restrain the collection from several
sewer

assessments

complainants

made upon their lands severally, and

of

which

" The multiplicity of suits, which the
were claimed to be illegal.
petition seeks to avoid, does not injuriously affect any one of the
petitioners.

No one of them has occasion to expect any such mul-

One suit is all that any one of them has
tiplicity affecting himself.
to fear, and the object of this bill would seem to be to relieve these
parties severally from that one suit, and to consolidate the apprehended litigation.

In

other words, to enforce a consolidation rule

If
by means of the extraordinary powers of the court of chancery.
the assessment were against one person only, it is not claimed
that he could transfer from a court of law to a court of equity the
question of his

'Bull

liability.

But how is the condition of any

Grat, 78; Johnson

■<;.
Drummond, 20

one

id., 419; Floyd v
R. R. Co., 29 Vt., 545;
Holmes v. Baker, 16 Gray, 259 ; Mott v. Pennsylvania R. R. Co., 30 Penn. St.,
39; Page v. Allen, 58 id., 388; Manly v. Raleigh, 4 Jones Eq., 370; Galloway
1). Jenkins, 63 N. C, 147; Kerr «. Landing, 17 Mich., 34; Scofield v. Lansing,
17 id., 437; Motz v. Detroit, 18 id., 435; Webster v. Harwinton, 32 Conn., 131;
Terret i). Sharon, 34 id., 105 ; Sherman v. Carr, 8 R. I., 431 ; XJpington v. Oviatt,
24 Ohio, K. S., 232; Vanover ■».The Justices, 27 Geo., 354; Baltimore v. Porter,
La Fayette v. Cox, 5 Ind., 38; Baltimore v. Sill, 31 Md., 375;
18 Md., 284;
Nill V. Jenkiason, 15 Ind., 425; Oliver v. Keightley, 24 id., 514; Ilarward i).
St. Clair, etc.. Company, 51 111., 130; Hooper i). Ely, 46 Mo., 505; Steiner v.
Franklin County, 48 Mo., 167; Barr d. Beniston, 19 N. H., 170; McMillan v.
Lee County, 3 Iowa, 311 ; Mandeville «. Riggs, 2 Pet., 482; King v. Wilson,
For a case under the Kansas
1 Dillon, 555; Coulsoo -o. Portland, Deady, 481.
statute, see Wyandotte, etc.. Bridge Co. v. Wyandotte County, 10 Kans., 326.
«. Kead, 13

Gilbreath,

27

Ark.,

675;

Stevens «. Rutland,

etc.,
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of these petitioners the worse because others are assessed for the
same improvement?
It would undoubtedly be convenient to try
the questions

relating to these warrants in one comprehensive

But it does not seem to the court that the case presented
by the bill is one of such irreparable injury, or of inadequate relief
at law, as to warrant us in taking it away from the legal tribunals." '

law suit.

A

Fraud.

tax founded on an assessment which, from corrupt
and malicious motives, is made excessive, may be enjoined.'^
So
may any other tax which is rendered unequal and unfair by fraudulent practices of the officers, or in which the party is deprived by
like practices of important rights which the law intends to secure
to him

right of appeal from an assessment, or to be heard by the board of review before his assessment
should be raised.^
;

such, for instance,

Bills of Interpleader.

It

as the

is possible for cases to arise

the same sum of money is demanded

— or, in city

claims by different officers
nances, by a contractor and an officer.

tax under conflicting
cases under peculiar ordi-

as a

Conflicting

also arise where one is taxed as representing another,

claims may

in the ca-

or as officer of a corporation

pacity of agent, trustee or otherwise,
representing the shareholders,

in which

and where the person beneficially

Such cases may possibly justify a bill
of interpleader, as the most ready method of determining to whom
the custodian of the fund is under obligation to make payment.*

interested contests the tax.

'
Seymour, .!., in Dodd v. Hartford, 25 Conn., 332, 238. And see Sheldon v.
Scliool District, id., 224. Compare Savings and Loan Association v. Austin,
46 Cal., 415 ; Houghton «. Austin, 47 id., 64G ; Central Pacific K. K. Co. v. Cor-

coran, 48 id., 65.

'Albany, etc., R. R. Co. v. Canaan, 16 Barb., 244; Leffertst). Calumet, 21 Wis.,
688; Milwaukee Iron Co. i,. Hubbard, 29 id., 51; Merrill v. Humphrey, 24
Mich., 170; Republic Life Ins. Co. «. Pollak, Sup. Ct. Illinois, 7 Chicago Legal
News, 357.
Gunn, 50 id., 434. Each
of these was a case in which an assessment was increased without notice to
The case is not distinctly
the person assessed, and the collection was enjoined.
3 See

Cleghorn

n.

Postlewaite, 43

111., 438 ;

Darling

d.

that
put on the ground of fraud, it being sufficient under the Illinois decisions
his
heard
before
to
be
his
of
right
deprived
illegally
been
the party had
increased.
assessment should bo
*See Thomson v. Ebbets,
Clute, 4 Paige, 384.

Hopk. Ch.,

372;

Mohawk

and H. R. R. Co. ».
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are hopelessly divided

on

whether individual tax payers may file a bill on
their own behalf to restrain unlawful municipal action, when it
the question,
constitutes
instance,

the preliminary step leading to taxation.
Such, for
the
ultra
allowance
of
a
debt
of
vires,
contracting

as tne

an illegal claim, the consent to a collusive

judgment, or the misOn the one hand it is in-

appropriation of the public moneys.
sisted that, until a tax is actually laid, the grievance, if any, is
purely a public grievance, and public grievances must be redressed
on the application of the proper public authorities ; that individuals can proceed in equity only when their interests are separate

individual ; and such interests are only affected by the unlawful action when a tax is laid and has become an individual
and

On the other hand, it
charge against the several persons taxed.*
is said that the case is to be distinguished from the cases of public
wrongs, in which the general public are alike concerned ; that the
tax payers constitute a class specially damaged by the unlawful
act, in the increase of the burden of taxation upon their property.
They have, therefore, a special interest in the subject matter of the
suit distinct from that of the general public.^
The decided preof authority is in support of the right of the tax payers to file bills on their own behalf in such a case.
The jurisdiction of equity may be sustained on the ground that the injury
ponderance

which would be done by the unlawful municipal action would be
irreparable ; and this would meet any objection on the ground
that the parties would have a remedy at law when the tax came

In

to be levied.

most cases the

it might become so in all
cannot render

a

injury would be irreparable, and

misappropriation of corporate funds
tax
subsequent
illegal, even though levied for the
;

as

very purpose of meeting the deficiency thereby caused ; ^ and consequently, all remedy may be lost if the misappropriation is not
It may be lost also in any case in which a corporate
enjoined.
'

Supervisors of Broome, 18 N. Y., 155 ; Koosevelt «. Draper, 23
v. Grandy, 13 Micli., 540 ; Conklin v. Commissioners, 13 Minn.,
Morgan v. Graham, 1 Woods, 124. la Massachusetts, a remedy is given

Doolittle

id., 318
454 ;

;

V.

Miller

Cooley v. Granville, 10 Cush., 56, and many subsequent cases were
by statute.
brought under statutes conferring jurisdiction.
^Bartol, Ch.
? See

Wright

J., in Baltimore
v.

Dunham,

18

».

Gill,

Mich.,

31

414.

Md.,

375, 394.
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debt is evidenced by some negotiable instrument given under an
authority to contract in that form, and is put into circulation. The
effective remedy must usually in such cases be preliminary to the
threatened illegal action ; and though the state may interfere in
such cases through its proper law officer, to restrain an abuse of

it has granted,^ its right to do so is commonly
held not to preclude redress on the application of individual tax
the limited powers
payers.*

Delay in Proceedings.
It has been held in Massachusetts that
persons taxed for school purposes, when the district has been illegally constituted, may unite in a bill to restrain the collection
of the tax, notwithstanding a delay of thirteen months since
the illegal action to establish the district, and notwithstanding in
the meantime a tax has been levied and collected, and other im_-

portant action has been had by the district.'

In Michigan,

after

several years had elapsed, the court refused to permit the regularity of the organization to be attacked in equity, and the cases

referred to in the opinion tend strongly in the direction of holding
that, on grounds of public policy, it should not be suffered, even
after a short delay,

if the district, in the mean time, had become

peaceably organized, and was in the exercise of authority
Actions at Law

against

Assessors.

as such.*

When questions are re-

Attorney General v. Detroit, 36 Mich., 203, and cases cited.
Mandeville c. Kigga, 3 Pet., 483 ; Dodge v. Woolsey, 18 How., 331 ;
Sliarpless v. Philadelphia, 31Penn. St., 147; Mercer County ». Pittsburgh, etc.,
K. R. Co., 37 id., 484; Page «. Allen, 58 id., 338; New London ii. Brainard, 23
Conn., 553; Webster v. Harwinton, 33 id., 131; La Fayette ». Cox, 5 Ind., 38;
Oliver ». Kcightley, 24 id., 514; Jewett v. Sharon, 34 Conn., 105; Barr v. Deniston, 19 K. H., 170; Merrill v. Plainfield, 45 id., 126; Colton «. Hanchett, 13
111., 615; Drake ». Phillips, 40 id., 388; Rice b. Smith, 9 Iowa, 570; McMillan
B. Lee County, 3 id , 311 ; Grant v. Davenport, 36 id., 396 ; Fleming v. Mershon,
id., 413 ; Wade v. Richmond, 18 Grat., 583 ; Douglass v. Placerville, 18 Cal.,
643; Stevens v. Rutland, etc., R. R. Co., 39 Vt., 546; Gifford v. New Jersey R.
R. Co., ION. J. Eq., 171; Baltimore v. Gill, 31Md., 375; Hooper «. Ely, 46
Mo., 505; Steines v. Franklin County, 48 id., 167: see also Gray v. Chapin, 3
Sim. & Stu., 367; Bromley ii. Smith, 1 Sim., 8.
^ Holmes v. Baker, 16 Gray, 359.
The opinion barely refers to the delay,
saying that " The plaintiffs have been guilty of no delay or negligence which
should deprive them of a remedy by injunction against the future illegal proceedings of the defendant."
■*
Stewart v. Kalamazoo, 30 Mich., 69, citing People v. Maynard, 15 id., 463 ;
Fractional School District v. The Joint Board, 27 id., 3.
' See

= See
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ferred to the decision of an officer selected for the purpose
of deciding them, and who, in making the decision, must act
upon his own judgment, it is of the highest importance, that
in their consideration, he shall be entirely unembarrassed
by

in

to cause them to be reviewed

collate-

This principle

an erroneous judgment.

is

ral proceeding, instituted before some other tribunal for the
covery of compensation for damages sustained in consequence

reof

the law permitted

it,

if

a

any possible consequences to himself, and left free to the exercise of an unbiased judgment.
He must, consequentl}', be
wholly exempt from responsibility to private parties who may
be dissatisfied with his conclusions, and who might be disposed,

so plain and reasonable

is

meets with universal assent, and

the law requires courage

in

a

without fear

may determine

;

a

it

applied in all cases
"
where functions of
judicial nature are exercised.
They who
are entrusted to judge ought to be free from vexation, that the}''
that

judge,

provides security for the support of that courage."'
Judges have not been invested with this privilege for their own
calculated for the protection of the people
protection merely
and therefore

is

it

;

"

is

a

by insuring to them
calm, steady and impartial administration
And this principle of protection
of justice."''
not limited in its
application to the judges of courts, but extends to all officers
who have duties to perform which in their nature are judicial,
and which are to be performed according to the dictates of their

is

Barnardiston

v.

Soane,

6

>

is

a

a

judgment. Instances of this nature are the decisions of highway
road assessofficers, that
person claiming exemption from
ment
not exempt in fact,' or that one assessed
in default
How.

St.

Tr.,

1096, per

North, Ch.

J.

v.

;

3

;

8

;

2

5

9

v. Commissioners,

;

etc.,

3

'Harrington

McCord,

400.

«,

;

6

;

3

;

7

;

3

S.

3

;

6

;

6

;

v.

6

;

3

2

Downes,
Moore, P. C, 36, n.
See Floyd v. Barker, 13 Rep., 23
Fabrigas, Cowper, 161 Garnelt ii. Farrand, B. & C, 611 Mills v.
Collett,
Bing., 85 Holroyd v. Bean, B. & Aid., 473 Pike v. Carter, Biug.,
78 Bicas 11. Lord Brougham,
C. & P., 249
Lowtlier v. Earl of Radnor,
East, 113; Basten i). Carew,
B. & C, 632; Yates v. Lansing,
Johns., 282,
C.
id., 306; Stewart v. Hawley, 31 Wend., 553; "Weaver b. Deven291;
Denio, 117; Vail B.Owen, 19 Barb., 22; Hill •«. Sellick, 21id., 207
dorf,
How., 89 Hoggett v. Bigley,
"Wilks V. Dinsman,
Humph., 236 Walker
Hallock, 33 Md., 339; Gordon ». Parrar, Doug., Mich., 411; Wall v. Trumbull, 16 Mich., 338 Gregory v. Brooks, 37 Conn., 365 Bradley v. Fisher, 13
Wall., 335; Fuller v. Gould, 30 Vt., 644; Wilson v. Marsh, 34 id., 353.
Taaffe

Mostyn

CH.

REMEDIES FOR ILLEGAL

XSIV.J

TAXATION.

551

for not -working out the assessment/ or that a road should or
should not be laid out on a prescribed line ; ^ to the appraisement of damages when property is taken under the eminent do-

' to action of
inspectors of elections who are to decide questions of fact which determine the qualifications of voters;^ of
school directors in deciding upon the removal of a teacher ; ' of
main

;

authorities in passing upon questions of suspension of
members ; ^ of members of a township board in deciding upon the
allowance of claims ; ' and the like. In many of these cases it will
corporate

be perceived that the officer who is held exempt is one who,
the main, performs ministerial

if in

porant,

functions only

;

in

but this is unim-

the particular case

complained of he was exercising
a discretionary authority, or one which, by law, was confided to
his deliberate judgment.^

No question can be made that these principles apply to
the case of assessors.'
The proper remedy for erroneous decisions on their part is not by suit at law to hold them to personal responsibility.
"In the imperfection of human nature," it
has been said by an eminent judge, " it is better that an individ' Freeman
=

Sage

' Van

D.

«.

Cornwall,

Laurain,

10

Johns.,

Mich.,

19

470.

137.

Steenburgh ii. Bigelow,

3

Wend., 43.

Doug. (Mich.), 511 ; Jenkins v. Waldron, 11 Johns., 131 ;
1
Bush, 135; Carters. Harrison, 5 Blaokf., 138; Rails
Miller v. Rucker,
Potts, 8 Humph., 325 ; Peavy v. Rohbins, 3 Jones L., 339 ; CauWeld v. Bullock,
18 B. Monr., 494; Elbin v. Wilson, 33 Md., 135; Friend «. Hamill, 34 id., 398;
*

Gordon v. Parrar,

Geotchens

'Burton

v.

Matliewson,

v.

Fulton,

' Harman
' Wall

v.

3

49

Penn.

v. Tappenden,

Trumbull,

16

Lans., 314.

5

1

St., 151.

East, 555.

Mich.,

338.

Jenkins v. Waldron, 11 Johns.,
Wall 1). Trumbull, 16 Mich., 328.
*

"Dillingham
Weaver

v.

121;

Weaveru. Devendorf,

3

Denio,

117;

Snow, 5 Mass., 547; Easton v. Calendar, 11 Wend., 90;
Barb., 33; Brown v.
3 Denio, 117; Vail v. Owen, 19

v. Devendorf,

Smith, 34 id., 419; People v. Reddy, 43 id., 539; Vose v. Willard, 47 id., 330;
Bell V. Pearoe, 48 id., 51; Barhyte v. Shepherd, 35 N. Y.,338; Western R. R.
Co. V. Nolan, 46 id., 513; Pentland v. Stewart, 4 Dev. & Bat, 386; Steam Kavigation Co. v. Wasco County, 3 Oregon, 209 ; Macklot v. Davenport, 17 Iowa,
379; Muscatine Western R. R. Co. v. Horton, 38 id., 38; Walker v. Hallock,
83Ind., 239; Lilienthal v. Campbell, 22 La. An., 600; Wall v. Trumbull, 16
W'ch.

238.
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ual should occasionally suffer a wrong, than that the course of
justice should be impeded and fettered by constant and perpetual restraints and apprehensions on the part of those who are
to administer it."' And the remark is as true of assessors as it is
of the judges of courts ; it is of the higheHt importance that they
should be protected in the honest exercise of their judgment.'
Assessors are therefore not liable for an excessive assessment,
even though it may be made such by erroneously including in
the estimate property not belonging to the party assessed, or not
■within the district.'
Nor are they liable for erroneously listing
for taxation persons or property which, though within their jurisdiction, are not taxable,^ or for an error of judgment, influenced
'

Lord Tenterden, Ch. J., in Garnelt

Ferrand,

v.

6

C,

B. &

611.

^ That

while the assessors are protected, the collector who collects
is protected also, as well as the town, county, etc., to which the money
over, see Holtonr. Bangor, 23 Me., 264; Gilpatrick v. Saco, 57 id., 277;
ton «. Birmingham, 37 Penn. St., 371; Ontario Bank ■». Bunnell, 10
Little

v. Greenleaf, 7 Mass., 236; Osborne v.

■5.Boston, 5

57;

Bowse,

93 ;

Howe

43

■!).Boston

7

id., 374

Pick., 98;

Lincoln

v.

Worcester,

;

313; People v. Arguello,37 Cal.,524;

Calendar,

Bates
8

id.,

Glascow

Mo., 479.

V.

Hiason,

1

Huggins

WharWend.,

6

Stickney v. Bangor, 30 Me., 404; Hemingway v. Machias,
Brown v. Smith, 24 Barb., 419; Dow v. Backer, 61 id., 597.
-

is paid

Danvers,

^

V.

Cush.,

Greene ». Mumford,4 R.

I.,

186;

the tax

Wend.,

Phil. N. C,

126;

Vail

i).

Owen,

19

33

id., 445;

Barb., 22; Easton

11

90; Weaver

«.

Denio, 117;

;

a

2

;

;

Smith, 24 Barb., 419

Devendorf,

3

Brown v.
Bell v. Pierce, 48 id., 51 Barhyte v. Shepherd, 33 N.
Y., 238, 255. Compare National Bank of Chemung v. Elmira, 53 id., 49. A
conti-ary decision was made in Gridley v. Clark,
Pick., 402, but the point
was not discussed. Afterwards statutes were passed in that state to protect
assessors in some cases.
As, where through mere error and while acting with
integrity and fidelity, they assessed
person not taxable.
See Baker v. Allen,
21 Pick., 382
Durant v. Eaton, 98 Mass., 469. So the statute of 1823 provided
that assessors shall not be responsible for the assessment of any tax upon the
inhabitants of any city, town, district, parish or religious society of which
V.

tliey are assessors, when thereto required

by the constituted authorities thereof, but the liability, if any, shall rest solely with such city, etc. Held, under
this, that assessors were not liable for errors of law committed without fraud
or intentional wrong.
Ingraham ». Doggett,5 Pick., 451; Dwinnelle v. ParBut where the regular assessment has been made for the
sons, 98 Mass., 469.

;

;

4

5

year, and without authority of law they make another, they are liable. Inglee
Pick., 498. And see further, Gage v. Currier,
V. Bosworth,
id., 399; Freeman v. Kenney, 15 id., 44; Suydam v. Keys, 13 Johns., 444; People t>. Supervisors of Chenango, 11 N. Y., 573 Lyman ». Fisk'e, 17 Pick., 231 Baker v.

Allen,

21

id., 383; Griffin

v.

Rising,

11

Met., 345.

The above statute held not
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by whicli they omit from their roll persons or property -which
ought to be taxed, thereby increasing the tax upon others.'' And
the rule is general, applying to all errors of law and mistakes of
fact in the exercise of their lawful authority.'
But to bring one within this rule of protection, he must be
careful not to assume a jurisdiction which the law does not confer
\ipon him. If persons assume to be assessors when they are not,
they may justly be held responsible as trespassers;^ and the law-

ful assessor, if he assumes an authority to decide upon the rights
of others in cases which the law has not confided to his judgment,
is in general responsible to the same extent as if he possessed

The office protects him only when
within the limits which have been prescribed for his

no official character whatever.
he keeps

official action

when he exceeds those he lays aside his official
character, and must rely for his protection on the same principles
behind which citizens in private life must defend themselves.
;

A

case in illustration

to

apply to school districts.

personal tax
upon persons who are not resident within the district, and consequently not subject to the jurisdiction of the assessors.^ Others are

An

14 id., 362.

is that of the assessment of

Little

act exempting

v.

Merrill,

10

Pick.,

a

543 ;

Taft

v.

Wood,

assessors from responsibility except " only for

the want of integrity and fidelity on their own part," held not to protect them for
assessing a school tax for a district having no legal existence. Bassett i>. Por-

C,

ter, 4 Cush., 487 ; 8.

Dickinson

10 id., 418 ;

».

such a suit it does not devolve on the assessors

The organization in fact, and action
Stevens o. Newcomb, 4 Denio, 437.

Billings,

4 Gray, 42.

But in

to prove a legal organization.

as a district,

are sutflcient

prima facie.

' Dillingham d. Snow, 5 Mass., 559.
Where taxes were irregularly assessed
and paid over to the county and town, and the assessors, to avoid suit, refunded
it to the taxpayers, and the town voted to refund to them, this was held a good

promise

Pick.,

as to the town

As

18.

to the

not as to the others.

tax, but

liability of

Nelson

assessors for refusing to assess

whereby he lost his right to vote, see Rising

v.

Granger,

11

Met,

v.

Milford,

7

the plaintiflf,
339.

'

Assessors held not liable to a.parish for negligence in not levying a tax
equal to the amount voted by the parish, where they acted under an honest belief that tliey were carrying out the views of the parish. First Parish in
Sherburne v. Fiske, 8 Gush., 264. Nor for neglect to take the oath of office. Id.

'Allen

V.

Archer,

course void.
^

Mygatt

V.

49 Me., 346.

Shewalter

Washburn,

v.
15

A

Brown,

K. Y.,

tax levied

without an assessment is of

35 Miss., 433.
816 ; Wade v. Matterson, 4 Lans., 159 ;

nan v. Stevens, 43 Me., 437; Martin

«.

Mansfield,

8

Mass., 419; Ware v.

HenPerci-
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upon the roll a sum never lawfully voted,* or
a sum in excess of that which by law is to be levied for the year,
or a sum
or in excess of that which has been lawfully voted
where they spread

f

if,

which has been voted for an unlawful purpose.^
'
by neglect
Possibly, the assessors should be held liable also
of duty, they deprive the taxpayer of the opportunity of being
heard before the board of review.^ The distinction which runs
val,

Me., 391;

61

C,

S.

14

Am. Rep.,

565;

Agry

v.

Young,

11

Mass., 220; Gage

;

3

9;

;

5

;

4

4

id., 361 Inglee ii. Boswortli,
Pick., 399 Sumner v. Dorcliester,
id., 498; Freeman d. Keuney, 15 id., 44; Lyman v. Piske, 17 id., 231 Henry
Bailey «. Buell, 59
Vt, 488; Fairbanks t;. Kittridge, 24 id.,
«. Edson,
Barb., 158; Beunet ». Buffalo, 17 N. T., 383; Clark ». ISTorton, 49 id., 248;

■o.Currier,

Dorwin i>. Strickland, 57 N. Y., 493. But
in the wrong town by his own request, he^ cannot mainaction against the assessors for so assessing him. Pease «. Whitney,
o. Preston, 49 Barb., 349;

■where one

an

assessed

Mass., 93.

5

1

is ,

7

a

3

;

4

a

v.

is

;

;

;

Little

void.

a

Kellar v. Savage, 20 id., 199 Worthington v. Eveleth, Pick
Merrill, 10 id., 543. A tax list made out before
tax
voted
Hill, 109 S. C, Denio, 333. This was case in which
Mead v. Gale,

gyle, 20 id., 296
106

;

;

;

5

;

3

V.

13

3

Leavitt,

Bussey
Russell,
id., 227
133 Paine v. Ross,
v.

levied which was voted at

meeting not legally
id., 103; Colby
Me., 378; Baldwin v. McClinch,
390
Gardiner
v.
id.,
Gardiner,
White,
v.
Mussy
id.,
id., 400 Johnson d. Goodrich, 15 id., 29 Barnard v. Ar-

school tax

is

where

called:

;

'As

a

8

tain

is

Westfall

tax had been voted and the vote afterwards

a

a

later meeting
repealed, and at
vote itself repealed. Held, that the tax was to be regarded as
voted at the date of the last meeting. But assessors are not bound to go bethe repealing

the records to see that
meeting was properly called.
Mass., 315; Libby ij. Burnham, 15 id., 144.
a

ty

3

Stetson

V.

Kempton,

13

Mass., 144

v.

Numes,

Joyner v. School District,
Cush.,
■».Kimball, 20 N. H., 107.
3

'

15

506;

;

Libby u. Burnham,
Drew V. Davis, 10 Vt.,
in such

Saxton

567

Grafton Bank

371
Drew v. Davis, 10 Vt., 506. The liabiliprobably depend upon the position the assesof his state relatively to the vote. If the asses-

Mass.,

;

14

;

hind

cases, however, would

is

is

is

sor occupies under the statutes
himself to take from the township records the sums voted, and spread
sor
them upon the roll, or if they are certified to him in detail, so that he
necesrequired to act officially what sums are legal
sarily informed before he
seems clear that he cannot

is

But

is

protection.

if, it

fall back upon the vote for his
ou the other hand, some other officer
required to certify
then to spread the amount on the roll,
to him in gross the sums voted, and he
this certificate, if in due form, like process fair on its face, should constitute
his sufficient protection, and he cannot be held bound to inquire for illegalities
and what illegal,

behind it.

See

Wall

v.

Trumbull,

16

Mich.,

338;

Parish

v. Golden, 35

N. Y.,

Manufacturing Co.

appeared that the law required

v.

Lathrop,

the assessment

Conn., 550.

list

to be filed

In

this case,

it

■■See Thames

7

463.

for inspection
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through the cases is between an unlawful assumption of authority
which has not been conferred, and a naistaken, erroneous or
irregular

exercise

of authority

actually

possessed

;

the

former

:

a

is

is,

will render any officer liable irrespective of the good faith of his
action ; for the latter he
in general, not liable at all.^ The law
which governs the whole subject
summed up in few words
" When judicial
in
leading case decided in Massachusetts
a

officers, deriving their authority from the law, mistake or err in
the execution of their authority, in
case clearly within their

which they have not exceeded, we know of no law
vi et armis. If the law were otherwise
respecting assessors, who, when chosen, are compellable to serve
or pay
fine, hard indeed would be their case.
But the same
law must apply to them as to inferior judicial officers.
If, therejurisdiction,

a

declaring them trespassers

a

a

by the first of December.
It was not filed until the twentieth of that month,
but this was ten days before the meeting of the board of relief.
Held, that
the selectmen who took out
tax warrant on this list, by virtue of which the
property of
person taxed was seized, were liable in trespass. See note on
this case in 35 Vt., 37. In New York, where by statute, the last assessment

a

a

7

a

;

a

1

it

a

roll of the township was to govern in levying school tax, except as changes
were made, of which notice was to be given to the parties affected before the
assessment was completed,
was held, that the omission of this notice did
not render the assessors liable as trespassers. Randall v. Smith, Denio, 314,
citing with approval Eaton «. Callendar, 11 Wend., 90, where trustees of
school district were held not liable, though they had erroneously added collection fees to the amount to be raised, and omitted to assess three individuals
the court holding, that the apportionment of the tax was to
certain extent
judicial act, and that, " though the trustees may err in point of law or in
judgment, they should not be either civilly or criminally answerable, if their
motives are pure."
The court distinguish Alexander b. Hoyt, Wend., 89, in
town assessment not finished
which the school assessment was made from
and afterwards changed, and where the trustees were held to be trespassers.

a

is

'In many cases, jurisdiction depends on questions of fact; as where, for
But these questions the assessor
one of residence.
instance, the question
jurismust decide correctly at his peril; he cannot, by his own error, obtain

;

a

Dorwin ®. Strickland, 57 N. Y., 493.
diction which the law has not conferred.
Where the assessor increased the valuation of person's property, after the
list had passed beyond his control, he was held liable. Bristol Manufacturing Co. «. Gridley, 38 Conn., 301. That an iiregular assessment affords uo
cause of action against assessors, see Sanford v. Dick, 15 Conn., 447 Sprague
National banks, not being taxable as such by the
V. Bailey, 19 Pick., 436.
states, are not within the jurisdiction of assessors, who are liable if they
assess them. National Bank of Chemung v. Elmira, 53 N. Y., 49, citing many
cases.
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the persons acting as assessors have been duly chosen and
qualified to execute that office, if the sum assessed has been

fore,

legally ordered to be assessed, if the assessment be made and the
warrant of collection be issued by them or a major part of them,
in due form of law, if the poll and estate of the party complaining of the assessment be legally taxable, he cannot, in our
opinion, maintain an action against them as trespassers vi ei armis
for any error or mistake of theirs in the exercise of their discretion."^

It

has been made a question whether these principles

apply to a case where
actuated

these officers

should

are accused of having been

by malice, and where the impelling motive has been to

inflict injury upon the parties

assessed.

It

has already been seen

that assessments, purposely made excessive through evil motive,
may be reached and corrected in equity. But to subject every
tax officer to the necessity o£ being compelled to justify his moof others, under a penalty of personal responsibility, is perhaps to go beyond what is necessary to the protection of tax payers; and in matters depending on judgment of
values, would be so dangerous to the officers that it is doubtful if
tives to the satisfaction

In

leading case in New York it
is declared that the question of motive is not to be raised in a
suit against assessors who have kept within their jurisdiction.
" The assessors," it is said, " were judges acting clearly within the

sound policy could sanction it.

scope and

a

limit of their authority.

They were not volunteers,

but the duty was imperative and compulsory ; and acting, as they
did, in the performance of a public duty, in its nature judicial,
they were not liable to an action, however erroneous or wrongful

This case might be disposed
their determination may have been.
of on narrow ground, for there was no evidence to justify the
conclusion that the defendants acted maliciously in fixing the
value of the property of the plaintiff, or of any one else ; and
surely it will not be pretended they were liable for a mere error
of judgment. But 1 prefer to place the decision on the broad
ground, that no public officer is responsible, in a civil suit, for a
however erroneous it may be, and however
malicious the motive which produced it. Such acts, when cor-

judicial determination,

rupt, may be punished criminally,
' Parsons,

Cli.

J., in Dillingham

v.

Snow,

but the law will not allow
5

Mass., 559.
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malice and corruption to be charged in a civil suit against such
an officer, for what he does in the performance of a judicial
duty.
The rule extends to judges from the highest to the lowest ; to
jurors, and to all public officers, whatever name they may bear,
in the exercise of judicial power.
It of course applies only where
the judge or officer had jurisdiction of the particular case, and

authorized to determine it.
If he transcends the limits
of his authority, he necessarily ceases, in the particular case, to
act as a judge, and is responsible for all consequences.
But with
■was

these limitations, the principle of irresponsibility, so far as respects
a civil remedy, is as old as the common law itself."^

Action against superrisors.

The supervisors of townships in
They are members of the

some states act in several capacities.

township board, and as such pass upon claims against the township ; they meet in convention and constitute the county board
which audits the county claims and votes the county taxes, and
perhaps they act as assessors also, and issue process for the collection of the taxes after they have been properly spread upon

Thus their action in each of these capacities may affect
tax
the
payer ; but the cases must be rare in which the party
aggrieved could go back of the supervisor's action as assessor, if
the roll.

that was not in itself illegal, and maintain an action against him
as supervisor for something done in another capacity.
Thus, it
has been held in New York that supervisors who issue a tux
warrant, having jurisdiction to do so, are not liable in trespass for
having included in the levy a sum improperly allowed by them
The like decision has been made in Michito a county officer.^
gan, where a supervisor was sued for placing upon the roll allowances unlawfully made by the township board of which he was a

But in Michigan, the supervisor who undertakes to

member.'

tax warrant, does not make out his justification by proving his official character merely ; he must show

justify the issuing of

a

J., in Weaver v. Devendorf, 3 Denio, 117, 120. Compare Baker
Ind., 485; Walker v. Hallock, 33 Id., 339; Gregory v. Brooks, 37
Conn., 365 ; Burton v. Fulton, 49 Penn. St., 151 ; Pike v. M'egoun, 44 Mo., 491,
497; Auditor v. Atchison, etc., R. R. Co., 6 Kans., 500.
' Beardsley,

«. State, 37

5 Parish v.

'Wall
ningham

v.
V.

Golden, 35

Trumbull,
Mitchell,

N. Y.,

463.

16

Mich.,

67

Penn. St., 78.

338.

See

Smith

v. Crittenden,

id., 163; Cun-
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levied have been certified to him by the competent authorities, and that the assessment roll has come to him
These are
from the board of supervisors as provided by law.
De

prerequisities to his jurisdiction to issue any tax warrant.^ And
if a tax is assessed on lands as a personal charge against a resident, the description on the roll must be sufficient to identify the

if not, that particular assessment will be void and its
enforcement will render him liable.^ In Iowa, township trustees
land

;

and

are held not liable for a refusal to issue a certificate of compliance

with the conditions upon which a tax has been voted in aid of
corporation, unless they act willfully and corruptly.'

Resisting

if

It

collection.

a

is stated on a preceding page that

tax is unlawful, the person taxed may resist the exaction instead of submitting to it and bringing suit afterwards.
This is
a

only

a statement of a general

principle of the common law, which

individual liberty of every person to that extent.
recognizes
Where, however, the tax warrant on its face discloses no illegality, it
the

has been held that resistance to the officer is not permitted, notwith-

standing illegalities lie back of it; and it can seldom be advisable
or even safe to do otherwise than submit to the process and seek
the proper remedy afterwards.
But where lands are sold, the peaceful and quiet remedy which consists in retaining possession, and

leaving the purchaser to resort to his suit at law, is usually all
that is necessary, and under the statutes of limitation will, after a
time, become completely effectual,

unless the purchaser resorts to

the courts for a remedy on his own behalf.^
■Clark V.

Axford,

2

V. ZelufF,

Atwood

' Muscatine

5

Mich.,
36

183.

Mich.,

118.

Western R. R. Co.

v.

Horton,

38

Iowa,

33.

^We

have referred, on a preceding page, to the decisions in Wisconsin, that
the holder of a tax deed of lands is to be considered constructively in possession, -where the land is unoccupied.
The rule was laid down in Sydnor !).
Palmer, 39 Wis., 236, that, under statutes of limitations, " evidence of
adverse

possession is always to be strictly construed, and every presumption is to be
made in favor of the true owner."
In Wilson v. Henry, 35 Wis., 241, 345, this
rule is explained as applying to the holder of the tax title when he claims
" true
owner" is in such case to be reby constructive possession, and the
garded as the original owner, notwithstanding any technical defects that may

This just and reasonable rule was applied to
particular case in the following language : " The plaintiff seeks

be found in his claim of title.
the facts

of

the
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cer to whom process

In

general, any mere ministerial

559
offi-

from an officer,
board or other body having authority to issue process of that nature, which process is legal in form and contains nothing on its
is issued, which proceeds

to cut off the remedy and destroy the right nf the true owner, and to sliow an
indefeasible title in himself, by virtue of an adverse constructive possession

of the land for three years next after the recording of his tax deed. Within
the rule, the evidence of such adverse constructive possession must be strictly
construed, and the defendant may avoid the bar and defeat the right asserted
by the plaintiff on this ground, by showing any actual occupation and use of
the premises under his title for any portion of the three years so required to
This
perfect the title of the plaintiff, or to debar the remedy of the defendant.
principle has already been settled by this court in the case of Lewis v. Dishor,
32 Wis., 504, and it is needless to add to the discussion which will there be
found.
The court there say : •' In order that the claimant by tax deed may
assert or acquire title to unoccupied land in that way, or by lapse of time
under the statute, it must appear that the land remained and was continuously
unoccupied for the whole period during which the statute was runijing.
Any
owner,
or
intervention and actual occupancy during the time by the former
any person for him, disengages the bar of the statute, and relieves the former
owner from the conclusive effect which would otherwise be given to the tax
deed.' But, as will be seen from the same decision, and others by this court,
with which counsel are familiar, the effect of an actual possession taken and
held by the former owner, during the whole or any considerable portion of
the three years, is not only to disengage the bar of the statute, when resorted
to in favor of the grantee by tax deed, but also to create a bar against him,
It operates in favor of the
and in favor of the title of such former owner.
true or former owner thus entering and holding, to cut off the remedy of the
grantee by tax deed, and to annul his title, whatever it may have been. In view
of these well settled principles, this court is of opinion that it was error for
the court below to reject the offer of proofs made by the defendants on the
trial." The offer is recited, and consisted in substance of a proposal to siiow
that persons mined for lead on the land in controversy during what was called
the mining season, in the winter, recognizing the defendant's right, and paying
rent to him; also that a custom exists where this land is situate, making it
obligatory upon the land owner to hold mineral diggings for the miner operating them during the summer season, though the miner does not work during
" The time
such summer season upon such diggings. And it is then added :
included in the foregoing offer embraced the whole period of the three years
from and after the recording of the plaintiff's tax deed ; and the facts, if established, woukl divest the plaintiff of all constructive possession during the
They would not only disprove and destroy his constructive
same period.
possession, but they would turn the statute of limitation against him by showing the actual possession and occupancy of the former owner, thus cutting off
any title acquired under the tax deed, unless the plaintiff saw tit to bring his
action to recover the possession within the three years. The offer, if proved
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was issued without authority of law.

it is issued without aueven though, in fact,
is

face to notify or fairly apprise him that
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rule, not only

es-

a

a

sential to the protection of such officers, but absolutely I'equired
It would seem to
also for the due dispatch of public business.^
be impolitic in
very high degree to compel such an officer to
ascertain, at his peril, the illegalities that might lie back of
proas made, would have shown that the plaintiff was thus uuder the necessity of
bringing his action, and that, not having done so, he had lost his title, if any,
acquired by the tax deed, and could not maintain this action, which was not
instilutod until after the expiration of the three years. It would have sustained the plea or answer of the statute of limitations made by the defendants,
so as to jirotect them and the title under which they claim against the present
action, and the right now set up by the plaintiff."

Me., 334; Kellar v. Savage, 20 id., 199; Tremont ».
Clough,
id., 4S3; State v. McNally, 34 id., 310; Caldwell v. Hawkins, 40 id.,

■Ford

Clark,

526; Bethel

Tripp,

8

V.

33

«.

Mason,

id., 501;

5.5

id., 426; Savacoul

Judkins

v. Reed, 48 id., 386;

Nowell

o.

Wend., 171; McGuinty v. Herrick,
Boughton,
id., 240, 243; Wilcox v. Smith, id., 231; Alexander «. Hoyt,
id., 89; Beach v.
Furman,
Johns., 228; Warner «j. Shed, 10 id., 138; Reynolds v. Moore,
Wend., 35, 36; Coon v. Congden, 13 id., 496, 499; Bennett v. Burch,
Denio,
v.

1

9

9

7

5

01

Patchiii v. Ritter, 27 Barb., 34; Webber «. Gray, 24 Wend., 485; Abbott
Denio, 86; Dunlap b. Hunting, id., 643 Cornell d. Barnes,
Yost,
Hill,
35 People v. Warren,
id., 440 Sheldon v. Van Buskirk,
N. Y., 473 CheN. Y., 376; Turner v. Franklin, 29 Mo., 285; Glascow v.
garay v. Jenkins,
Rouse, 43 id., 479; St. Louis Building, etc., Ass'n v. Lightner, 47 id., 393;
State V. Dulle, 48 id., 283 Walden v. Dudley, 49 id., 419
Holden v. Eaton,
Pick., 436 Colman v. Anderson, 10 Mass., 105 Sprague v. Bailey, 10 Pick.,
436; Upton «. Holden,
Met, 360; Lincoln D.Worcester,
Cush., 55; Aidrich V. Aldrich,
Met., 103 Hays v. Drake,
387
Gray,
Howard «. Proctor,
id., 128 Williamstown v. Willis, 15 id., 437 Cheever v. Merritt,
Allen,
563; Underwood v. Robinson, 106 Mass., 296; Braincrd v. Head, 15 La. An.,
489; Blanchard e. Goss,
N. H., 491; Henry ». Sargent, 13 id., 331; States.
Weed, 31 id., 263; Rice ». Wadsworth, 27 id., 104; Kenniston s. Little, 30
id., 318; Kelley «. No5'es, 43 id., 209; Moore «. Alleghany City, 18 Penn. St.,
55; Billings i). Russell, 33 id., 189; Dennis v. Shaw,
Gihn., 405; Hill ii. Tigley 25 111., 156; Allen v. Scott, 13 id., 80; State v. Jervey,
Strobh., 304; Cunningham ». Mitchell, 67 Penn. St., 78; Loomis v. Spencer,
Ohio, N. S., 153;
Tliames Manufg Co. ». Lathrop,
Conn., 550; Watson i;. Watson,
id., 140;
Nethi). Crofut, 30 id., 580; Grumon v. Raymond,
id., 40; Prince ». Thomas,
11 id., 473; Burton v. Fulton, 49 Penn. St., 151; McLean v. Cook, 23 Wis.,
364; Noland v. Busby, 38 Ind., 154; Le Roy n. East Saginaw City Railway
Co., 18 Mich., 233 Lott v. Hubbard, 44 Ala., 593 State v. Lutz, 65 N. C, 503
Gore V. Martin, 66 id., 371 Bird v. Perkins, Sup. Ct. Mich., Oct. Term, 1375
Erskine v. Hcjhnbach, 14 Wall., 613.
;

2

;

8
;
;

;

;

;

1

9

7

1

4

5

3

;

5

;

6

;

;

7

8

8

5

;

;

;

;

5

;

5

;

2

7

141;

e.
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it miglit be justly expected

cess apparently legal, and

prudent men to decline the

to force

or to proceed with
as sometimes to render the

office altogether,

such hesitation and circumspection
The general
process of little or no avail.''
officer
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that such an

is

process which comes to him as

a

it

is

legally protected against any illegalities, except those
committed by himself, and
not illegal for him to -execute
officer, from

ministerial

other

He

officers whose action he has no authority to revise or review.^

is

is

unlawfully taxed, by
consequently not liable to one who
of not residing within the district for which the tax
nor does the fact that sums are included in the warrant,
levied
;

*

is

reason

is

which were never lawfully voted, render him liable.* And he
protected in executing his warrant by arrest, notwithstanding the
person taxed has been discharged in bankruptcy.'

In Vermont

a

a

is

a

■

the ruling
treasurer sued in trespass, for
different, and
of
for
cannot rely on
valid wardistress,
on
warrant
taxes,
taking goods
" It has
that
all
the
were
rant, but must show
previous proceedings
legal.
never been considered in this state that the tax bill and warrant were of them-

Willson

i>.

is

Seavey, 38 id., 221.
426

S.

C,

14

C,

14

Tripp,

61

Me., 436

;

u.

Cush., 55; Abbott v. Yost,

2

■•Lincoln «. Worcester,

8

8

;

5

3

Savacool «. Boughton, Wend., 171 Nowell
Pick., 436.
Am. Rep., 573; Holden r. Eaton,

S.

;

:

»

Erskine «. Hohnbach, 14 Wall., 613 Nowell v. Tripp, 61 Me.,
Am. Rep., 573 Moore v. Alleghany City, 18 Penn. St., 55.

;

ter, 44 Vt., 285, citing

is

it

;

5

a

is

selves any sufficient justification to the officer. Neither the vote of the town,
in the nature of the proceednor the assessment of the tax by the selectmen,
The legality of all
ings of court, either of general or special jurisdiction.
the proceedings must be shown by the collector." Redfield, J., in Collamer 11.
Drury, 16 Vt., 574, 578. To the same point are Downing ®. Roberts, 21 Vt.,
id., 65; Spear ■». Tilson, 34 id., 420; Shaw ^.
441; Hathaway «. Goodrich,
Peckett, 25 id., 423. See also Downer i>. Woodbury, 19 id., 329 Wheelock v.
Archer, 26 id., 380. But the rule seems to be the reverse of this in that state,
upon the deheld the burden
when suit is brought for taxes, for then
Macomber v. Cenfendant to impeach the regularity and validity of the list.

Denio, 86.

30

v.

9

15 id., 427.
27

Compare

Md.,

237

Waters

«. State,

Commonwealth

1

D.Willis,

School Commissioners,

;

;

Gill

O'Neal

;

3

;

id., 321; Williamstown
302

:

;

8

is

it

a

8

v.

7

Met., 103; Wilmarth v. Burt,
id., 257. The colAldrich,
warrant from an authority of competent jurisdiction to issue
cannot inquire into the precedent steps. Cunningham ®. Mitchell, 67 Penn.
He may even officially receive voluntary payments where his auSt. 78.
Ired., 104; Same v. Same,
id., 496;
State v. Woodside,
defective.
thority
Orono
29
v.
44
49
Trescott
Me.,
id.,
15
VVedgewood,
Johnson v. Goodridge,
Sandwich v. Pish,
Gray, 298 Cheshire v. Howland, 13
11. Moan, 50 id., 347

'Aldrich

lector having

v.
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It

is not easy to lay down any general rule as to what will
constitute a defect in the process which should put the collector

Where the law required the assessment roll to be
attached to the warrant, and the certificate attached thereto was
not in accordance with the law, it was held^ that the warrant
on his guard.

could not be said to be fair on its face, and the collector was
liable for executing it.^ The same ruling was made where the
warrant showed on its face that a certain tax included in it could
not lawfully have been placed in the list for that year.^ And so
whei'e the affidavit which was required to be attached to the roll
after the time for reviewing the assessments had expired, appeared
So where the warrant was issued by a
to be made prematurely.'
justice of the peace, where, by law, it should have been issued by
the supervisors.*
But mere clerical errors may be overlooked in
any

case."

If the
27 Penn. St., 497; Moore «. Alleghany City, 18 id., 55.
collector's warrant was sufficient when propei'ty is seized under
subseof
the
who
for
the
quent alteration, by
signed
purpose
making
magistrate
it,

warrant for another tax,

win

v.

Perkins,

39

Van Kenssclaer

Vt.,
v.

will

not invalidate

the

collector's

action.

Good-

598.

Witbeck,

7

■

a

it

it,

a

Philadelphia,

N. T.,

517.

a

4

a

a

4

'Eames ». Johnson, Allen, 383. So the collector was held liable in colbank which, by law, was taxable on its realty
personal tax fl'om
lecting
Mumford,
Bank
c.
R. I., 478. Compare National Bank of
American
only.
T.,
and
cases cited.
49,
That, however, was suit
Chemung v. Elmira, 53 N.
against tlie town after the money had been paid over.
4

Chalker

s. Ives, 55 Penn. St., 81.

"Process issued

And

see

to one as "const.able and

Hilbish

v.

Hoover,

collector" will

id.,

58

93.

be sufficient,

if

*

V.

"Westfall V. Preston, 49 N. Y., 349. See, also, JSational Bank of Chemung
Hill, 109.
Elmira, 53 id., 49; Gale v. Mead,
in

is a

though

it

fails

to recite the fact

Torrey,

of removal.

was held to be fair on its

their

of law for

the township,

Cheever

v.

Sheldon

names.

pursuance

Merritt,

is

a

2

a

tax list, and signed by the supervisors,
face, though they failed to add the official title to
N. T., 473. A warrant issued in
Van Buskirk,
collection of tax from one who has removed from
tached to

5

6

a

is

it

was issued to him. Hays i>.
fact he was authorized to act as collector when
And
collector
not
Drake,
387.
in seizing properly
trespasser
Gray,
two
if
warrants,
of
either
of
them
Id. A warrant atsufficient.
by virtue
».

the

sufficient,

Allen,

563.

v.

99

1

a

it

is

see Sherman

;

Mass., 472
Hubbard v. Garfield, 103 id., 73.
will protect the officer where the only defect
failure to insert the
So
direction to sell distrained goods within seven days, according to law. King
!;. Whitcomb,
Met., 328. And for other cases, where questions of validity

And
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valid process will protect an officer against personal responsibility, it will not enable him to build up a title to
either general or special.
"While,
property seized by virtue of
it,

a

a

a

he might havs
suit brought
perfect defense to
him
in
he
against
might not successtrespass, for seizing property,
fully defend an action of replevin, or any other action in which

therefore,

it

be valid on its face, but

should be valid in

fact.^

This

is

it

the legal title to the property, or the legal right to possession, was
the question at issue.
In any such action
would not be sufficient for him that the process under which he acted appeared to
an

his warrant, that officer
the tax payer, though

is

if

is

sometimes overlooked.
important distinction, which
It has been decided that taxes are collected by color of law, and
actually paid over by the collector according to the command of

not liable for the amount at the suit of

it

turn out that the authority under which
he acted was void for unconstitutionality or other reason.^
This
seerns but reasonable,

still has his remedy,

as

be seen further on.

If

the collector levies distress for

a

will

since the tax payer

tax and afterwards abuses

a

is

his authority, the warrant becomes no protection to him, and he
held to be trespasser ah initio. This rule has been applied in
one case where the collector sold the property at half its value

within two hours after seizure, and without giving public notice
a

a

It has been applied also where
of the time and place of sale.'
sale on which he had received
the collector, after
surplus, failed
to render to the owner an account in writing of the sale and
charges, as required by the statute under which the sale was made.^

v.

N. Y.,

26

467

i.

;

6

41 Me., 539

Brown,

;

nango

Stephens v.

;

Thompson,

White, Me., 290; Bachelder
Wilkins,
Penn. St., 260
Bank of CheBarnard v. Graves, 13 Met., 85. And see

see Mussey ».

3

of process have been raised,

'Earl

V.

Camp, 16 Wend., 562; Beach

Mich.,

v.

Botsford,

2

ante, pp 304, 305.

Doug. (Mich.), 199; Le

Roy V. East Saginaw,
Dickens «. Jones, 6Terg., 483; Crutchfield «. Wood, 16 Ala., 702; Lewis
County V. Tate, 10 Mo., 650. In Wood v. Stirman, 37 Texas, 584, however,
county treasurer collects taxes without authority of
was decided that where
liable, and not his sureties or the county, though the money
law, he alone
actually paid in to tlie county treasury, and disbursed as
been
have
may
233.

is

a

it

«

18

•"

Blake d. Johnson,
Blanchard v. Dow,

1

3

other county funds.

N. H.,

91.

33 Me., 557.

the collector is liable as a trespasser ab initio,

distress

until

after

it

and then sells

;

^

time limited

the

if,

And
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or

by law

if

he keeps the

for making sale,

having sold enough to satisfy the tax, he

proceeds to sell more.^

is

The rules which have been given apply to collectors under the
internal revenue laws of the United States, who are protected in
like manner in the collection of taxes committed to them by lists
fair on their face.^ The case of the collector of customs duties

a

3

a

it

;

;

4

7

1

Pierce v. Benjamin, 14 Pick., 356, 360, citing Purrington v. Loring, Mass.,
Pick., 249. See to the same effect Brackett v. Vin388 Nelson v. Merriam,
ing, 49 Me., 356 contra, Ordway «. Ferriu, N. H., 69. Where collector of
for sale, neglected
distress and advertising
taxes, after seizing property as

7

a

it

it

at the time appointed, but afterwards again advertised'it the requisite
to sell
upon such new advertisement: Seld, that neither the negperiod, and sold
lect to sell at the appointed time, nor the subsequent sale, could make him
N. H.,
trespasser ab initio. Souhegan Nail, etc., Factory v. McConike,
309.

is

v.

a

Williamson

the excess.

1

;

it

it

S.

;

is

;

8

a

a

a

a

is

to

;

'

trespasser only
Dow, 32 Me., 559. But in such case he
Leckins v. Goodale, 61 Me., 400 S. C, 14 Am. Rep., 568.
Compare Polk v. Rose, 25 Md., 153. If an officer under two rate bills, one
authorized to
valid and the other invalid, seizes no more property than he
by virtue of the valid process, and sells the same for more than enough to satisfy the valid process, and then appropriates the excess to satisfy the invalid
trespasser ai initio.
process, such misapplication does not render the officer
To make him
trespasser ab initio, the wrongful act must be done to the
property taken, not to the fund realized from
legal sale. Wilson v. Seavey,
For the Hw as to what will I'ender one trespasser ai initio,
38 Vt., 221, 230.
Coke, 290; S. C, Smith's Leading Cases, 163
see the Six Carpenters' Case,
C, 13 Johns., 413. If one
notes
Brundt
v.
11 Johns., 377
Schenck,
and
Van
and
whose property
sold by the collector causes
to be
unlawfully seized
to his own use, he can recover in an
bid in for himself and appropriates
action against the collector only what he paid for the property on the sale
Hurlburt v. Green, 41 Vt., 490.
as that was the extent of his injury.

as

Hohnbach, 14 Wall., 613, 616. In this ca.se Mr. Justice Field
of protection very clearly and concisely as follows: " Whatever
may have been the conflict at one time in the adjudged cases, as to the extent
of protection afibrded to ministerial officers, acting in obedience to process
or orders issued to them by tribunals or officers invested by law with authority
to pass upon and determine particular facts, and render judgment thereon,
the officer or tribunal possess jurisdiction over
well settled now that
which
jitdgmeut is passed, with power to issue an
the subject matter upon
order or process for the enforcement of such judgment, and the order issued
thereon to the ministerial officer is regular on its face, showing no departure from the law, or defect of jurisdiction over the person or property
affected^ then, and in such case, the order or process will give full and entire
^Erskine

v.

if

is

it

states the rule
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He lias no tax warrant or other process to protect

different.

him, and he proceeds at his peril in demanding and receiving
what he claims to be demandable as duties.
If he collects illegal or excessive duties, and they are paid under protest, he is
liable to the party paying for the amount ; ^ but he is excused if
he pays over the moneys before protest

Liability of

town^

county, etc.

is made.'

The town, village, city or

county for which a tax has been levied and collected, may also,
under some cii'cumstauces, be liable to an action at the suit of

The authorities
parties from whom the tax has been exacted.
warrant us in specifying the following as the conditions on which
any such action may be maintained :
The tax must have been illegal and void, and not merely

1.

irregular.
2. It must have been paid under compulsion or the legal equivalent.

It

must have been paid over by the collecting officer, and
have been received to the use of the municipality.
3.

And
4.

to these should perhaps be added

:

The party must not have elected to proceed in any remedy

he may have had against the assessor or collector.'

merely irregular assessment, it has already been stated in
several places, the remedy of the party is that which the statute
may give him. Irregularities do not make a tax void, nor com-

For

a

monly do they attach to it any circumstance of inequality or injusto the ministerial officer in its regular enforcement against any
prosecution which the party aggrieved thereby may institute against him,
although serious errors may have been committed by the officer or tribunal
protection

in reaching the conclusion or judgment upon which the order or process is
issued:" citing Savacool ». Bough ton, 5 "Wend., 170; Earl «. Camp, 16 Wend.,
563 ; Chegaray v. Jenkins, 5 N. Y., 37G ; Sprague v. Burchard, 1 Wis., 457. To
the same eifect is Haffin v. Mason, 15 Wall., 671. And see Cutting v. Gilbert,
5 Blatch., 259; Nelson v. Carman, id., 511; Braun v. Sauerwein, 10 Wall.,
218 ; The Collector ii. Hubbard, 12 id., 1 ; Coblens v. Abel, 1 Woolw., 293.
V.

Swartwout,

10 Pet., 137;

'Elliott V.
' In Ware

Swartwout,

10 Pet., 137.

'

Elliott

v.

Perclval,

and recovered
and satisfaction

Kep.,

565.

10

How.,

243.

illegally assessed sued the town
Afterwards he sued the assessors, but his first
were held conclusive.
See same case, 14 Am.

61 Me., 391, the person

satisfaction.

revovery

Maxwell v. Griswold,

LAW
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municipal corporation is sued for money collected
and paid over to it as a tax, the idea on which the suit is predicated
that the corporation has received that which, in justice,

When

a

is,

tice.

;

it

But the merely irregular action of the
ought not to retain.
officers in their proceedings in a,>3sessing and levying the tax do
not show injustice there must be something further in the case
which either exempts the party from the tax altogether, or which,
illegality or inequality, deprived the officers of juris-

because of

Municipalities do not guaranty to their people correct
they did, no one would
action on the part of their oificers, and
Irbe entitled to rely upon the guaranty until he was injured.

if

diction.

a

a

;

is

it

regular action does not necessarily injure the parties concerned;
and where
does, the remedies given by review or appeal are
Any further remedy must prosupposed to afford full redress.
That
mere nullity.^
void
ceed upon the idea that the tax

a

is

tax voluntarily paid cannot be recovered back, has been held by
immaterial in
It
the authorities with very few exceptions.^
or
even that the
such
case that the tax has been illegally lai(3,

it

law under which

was laid was unconstitutional.^

;

8

7

7
;

4

9

'

Cusb., 233, 241, per Shaw, Cli. J., citing Preston v. Bos"Wright V. Boston,
Met., 181 Howe v. Boston,
Boston, etc., Glass Co. v. Boston,
ton, 12 Pick.,
Cush., 273; Lincoln «. "Worcester,
id., 55; approved in Rogers e. Greenan illegal state tax
collected and paid over, the state
busli, 58 Me., 390.
is

If

is

it,

and their remedy
becomes trustee of tlie monej'S for the persons paying
to
make
the
Shoemaker
proper
appropriation.
ask
tlie
law-making power
to

If

the state has any auditing board competent
Grant County, 36 Ind., 175.
to allow such claims, their power might be adequate to the case. "Whea the
town collector collects
state, county and town tax levied on property not
a

V.

K R.
;

mont Central
tree, 24 id., 414

will

Co.

v.

Slack

v.

will

be

not embrace the

limited
stale

to what was paid over

and county taxes.

Ver-

Burlington, 28 Vt., 193. See, also, Spear v. BrainNorwich, 32 id., 818 Mathcson v. Mazomauie, 20

191.

308;

1).

Readfield,

"Walker

».

27

New York, etc., R. R. Co. s. Marsh, 13 N.
563; Christy's Administrators v. St.
Philadelphia County, 24 Penn. St., 229 Phillips

Me., 145

St. Louis,

15

Mo.,

3

5

;

Louis, 30 id., 143 Hospital v.
Kans., 412; "Wabaunsee County
S.Jefferson County,
Maxwell,
413; Elliott v. Swartwout,
Blatch.,
Corkle d.

;

Smith

d.

"Walker,

10

Pet., 137.

8

=

Wis.,

y.,

sued, tlie recovery

;

town

is

if the

for its own use, and

;

to

it

taxable,

id., 431;

back, even though no power existed to require it. Mays

v.

Cincinnati,

1

is

a

5

;

5

Taylor v. Board of Healtli, 31 Penn. St., 73 Barrett v. Cambridge, 10 Allen,
Cush., 115. Money paid to secure
license,
48. And see Forbes v. Appleton,
the
of
party,
on
the
and
petition
voluntarily paid,
cannot be recovered
issued
Ohio,
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The principle is an ancient one in the common law, and is of
general application.
Every man is supposed to know the law ;
and if he voluntarily makes a payment which the law would not
compel him to make, he cannot afterwards assign his ignorance
of the law as the reason why the state should furnish him with
legal remedies to recover it back. Especially is this the case
when the officer receiving the money, who is chargeable with no
more knowledge of the law than the party making payment, is
not put on his guard by any warning or protest, and the money
is paid over to the use of the public in apparent acquiescence in
the justice of the exaction.
Mistake of fact there cannot well be

in such a case ; as the illegalities which render such a demand a
nullity must appear from the records, and the taxpayer is just as
much bound to inform himself what the records show or do not
The rule of law is a rule of
show, as are the public authorities.
public policy also ; it is a rule of quiet as well as of good faith,
and precludes the courts being occupied in undoing the arrangements of parties which they have voluntarily made, and into
which they have not been drawn by fraud or accident, or by any
excusable ignorance of their legal rights and liabilities.'
N. S., 268, citing Brisbane
Pet, 150; CUi-ki). Butcher,

Elliott

v.

Dacres,

9

Cow., 674; Robinson v. Charleston, 4 Rich., 317;

5

Taunt., 143;

v. Swartwout,

10

Eeadfield, 27 Me., 145. To the same effect is Ligonier v. Ackerman,
In California it is held that a tax imposed by city ordinance,
of law, may be recovered back, even though paid without
authority
■without
protest. Galveston v. Snyder, 39 Texas. 236, citing Marshall v. Snediker, 25
id., 460 ; Baker v. Panola County, 30 id., 86.
Smith

1).

46 Incl., 553.

who have acquiesced in a tax for eleven years, Jield to have yielded
forever their right to question the law which imposed it. Commonwealth v.
Philadelphia, 27 Penn. St., 497. In Kentucky it has been held that where a
party pays taxes illegally assessed without knowledge of the illegal it}-, he
may recover back, though he made no protest. Underwood v. Brockman, 4
Dana, 309 ; Ray «. Bank of Kentucky, 3 B. Monr., 510; Louisville ii. Zanone,
But in Iowa it has been
1 Met. (Ky.), 151 ; Covington v. Powell, 2 id., 226.
the
law
under
which it was levied
that
held that a tax, paid under ignorance
Kraft v. Keokuk,
was invalid, could not on that ground be recovered back.
And see Lester v. Baltimore, 29
14 Iowa, 86 ; Espy v. Fort Madison, id., 226.
Md., 415. A competent authority, having jurisdiction, assessed the plaintiffs
1 Parties

They complained, and appealed to the courts. Bethe officer having charge
fore the court of appeals rendered a final decision,
requiring payment, and
to
the
plaintiffs,
notice
of the collection of taxes gave
not paid, a wiirraut would issue to collect the same.
sta-tint' that if the tax was
for personal

property.
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of taxes are supposed to be voluntary which are
not made under protest or under the apparent compulsion of legal
When a protest is relied upon, nothing very formal is
process.^
payments

requisite; "taxes illegally assessed may always be recovered
back, if the collector understands from the payer that the tax
is regarded as illegal, and that suit will be instituted to compel
the refunding."

'

A

payment made to release goods from seizure is a payment
on compulsion,' and so is payment after threat of distress of
the plaintiffs paid tlie tax. There iDeing no warrant, seizure, or
seizure, payment of money to free the property from the possession of another, or ignorance of facts, it was lield, that it was a purely volunThereupon
threatened

tary payment, and no action would lie to recover back the same.
V.

New York,

Union Bank

51 Barb., 159.

' Where a town offers a discount

to those who make payment promptly, a
made
to
obtain this discount has been held to be voluntary, though
payment
made under protest. Lee v. Templeton, 13 Gray, 476. In Connecticut it has
been decided that if one's land is sold for a tAX after protest, and he buys it
in, this purchase must be regarded as a voluntary payment, and
no right of action.
Sheldon «. School District, .24 Conn., 88.

will

give him

In Taylor

v.

Board of Health, 3] Peun. St., 73, taxes levied under an unconstitutional law
liad been demanded and paid for a series of years, and the law being then
held void, suit was brought to recover back. The taxes wei-e in the shape of
head money on immigrants, and were collected of consignees of ships, without process. Lowrie, J. . " If the matter complained of here was a wrong, then
the state did it in the only way a state can do a wrong — by its public functionaries.
The suit is not against the state, and could not be ; but it is against
the executive officer of the state; for in this matter the board of health was
nothing else. A state imposes certain taxes, and orders a certain officer to
collect them and apply them in a certain way, and if he does so, how can the
state compel him to refund them to the taxpayer?
Will it be said that in this
case the order was void, and therefore the officer acted on his own authority
and at his own risk? The plaintiff cannot well say that, seeing that he paid
voluntarily, and without attempting to deny the duty or to warn the officer
that he must proceed at his own risk. Had he given such warning, the validity of the tax would have been tested by the superior officers of the colHe paid without dispute, and thus assented to the collection of the
lector.
tax for public purposes, and of course, to the application of it ; and he has
no shadow of equity against the collecting functionary." In Busby v. Noland, 39 Ind., 234, it is said that one who pays without protest is estopped
from disputing the legality of the tax.
=

Cliaae, Ch.

3

Briggs

jaid

!).

J., in Erskine

Lewiston,

29

v.

Van Arsdale,

Me., 472.

were not recoverable back.

15

Wall.,

75, 77.

But it was held in this
And see Dow v. Sudbury,

case that the costs
5

Met, 78; Shaw
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1

and much more would be the satisfaction of the demand by
actual sale of goods distrained ; '^ and it seems that if the officer calls
" demands a sum of
■upon the person taxed, and
money under a warrant directing him to enforce
the party of whom he demands
assume
that
may fairly
he seeks to act under the warrant at all,
;

equivalent to

a

The demand itself

effectual.

is

will make

he

it

if

it

it,

goods

is

;

it

a

is

is

service of the writ on the person.
to be regardAny payment
ed as involuntary, which
made under
claim involving the use
of force as an alternative as the party of whom
demanded
cannot be compelled or expected to await actual force, and cana

a

not be held to expect that an of&cer will desist after making
demand.
The exhibition of
warrant directing forcible proceedand
the
of
ings,
receipt
money thereon, will be in such case equivalent to actual compulsion."^
The proper action against

;

a

is

ascorporation, in these cases,
sumpsit for money had and received the liability not attaching

District,

57

Penn.

11

Penn.

St., 433,

citing Henry

St., 60; Allentown

And see Guy e. Washburn, 23 Cal., 111. A payment
where the payer lays down money, but forbids the collector
421.

^

linger

V.

Gray, 51

Hurley

N. T.,

«. Texas, 20

610.

Wis.,

J., in Atwell

And

see Qreenabaum

v.

King,

».

v.

Horstick,

in
9

■».School

Watts, 414; Caldwell v. Moore,

suit were brought against the ofBcers
Shaw u. Becket, supra.

is

if the

would be otherwise.

Saeger, 20 id.,
not voluntary

to take it.
4

Grimm

it

Cush., 442; thougli

propel' case,

'

a

7

Becket,

V.

Bel-

Kans., 833.

634.

v. Zeluff, 26

And

see

;

and delivery of

a

a

it

2

1

7

6

a

;

;

8

3

6

7
;

Met., 181.

;

4

^

Mich., 118, citing Boston, etc., Glass Co.
Amesbury, etc., Manuf'g Co. v. Amesbury, 17
Mass., 461 Preston v. Boston, 12 Pick.,
George v. School District,
Met.,
District,
567;
«.
School
Lincoln
v.
497; Joyner
Cush.,
Worcester,
id., 55.
Upon the right to maintain this action in general, see Henry v. Chester, 15
Vt., 460; Allen D.Burlington, 45 id., 203; Richards ti. Stogsdell, 21 Ind., 74;
Hubbard u. Brainard, 35 Conn., 563 Goddard ii. Seymour, 30 Conn., 394 Callaway «. Milledgeville, 48 Geo., 309; Wilkey «. Pekin, 19 111., 160; Allentown
The question what constitutes
V. Saeger 30 Penn. St., 421.
voluntary payment was quite fully discussed, and the English authorities cited in Baker ».
Cinncinnati, 11 Ohio, N. S., 534, and Taylorw. Board of Health, 31 Penn, St., 73.
The latter case quotes particularly FuUan v. Down, Esp., 36 Valpy v. Manly, C. B., 594; Parker v. G. W. Railway Co., M. & G., 353; Morgan v. PalB. & C, 729. In Carleton v. Ashburnham, 102 Mass., 348, the maxim
mer,
that where two acts are done at the same time, the one shall take effect first
effect
which ought in strictness to have been done first, in order to give
of
was
to
simultaneous
tax
13
applied
payment
Gray, 459),
(Claflin ». Thayer,
Campiell,

■u.Boston,

protest against its exaction.
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until the money is paid over, and being then based upon the

re-

ceipt of the money, and not upon the illegalities which preceded
it.i The recovery will of course be limited to the money received ;

while in an action of trespass against the assessors, or trespass or
trover against the collector, the party might recover such actual
It is possible that
damages as he could show he had sustained.^

in the case of municipal corporations existing under special charIf such corporations, in the exerters, the rule may be different.
of an illegal
tax, and process is issued to their officers for its collection, such
officers may well be regarded as the agents of the corporation iu
cise of their legislative

power, order the collection

the execution of the process, and

the

corporation held liable in

A town is not liable for any mistake or misfeasance of the assessors or collector by means whereof one has been compelled to pay a tax wrongfully levied, the money not having been paid into the treasury of the town. These of'

ficers are not, in a legal sense, the agents of the town in its corporate capacity,
in performing duties under the txx laws. Lorillard of Monroe, 13 Barb., 101,
and 11 N. Y., 373. And see People v. Supervisors of Chenango, 11 N. T., 563;
Preston

i).

13 Pick., 7; Chapman v. Brooklyn, 40 N.Y., 373; Newman
of Livingston, 45 N. Y., 676. "When one is illegally assessed a

Boston,

c. Supervisors

tax afterwards abated, and is arrested by the collector, the payment by the
town to the collector of the cost of the arrest is not such a ratification of the
act as to render the town liable.
Parley i>. Georgetown, 7 Gray, 464. In a
suit against a town to recover back an illegal tax, the town cannot defend by
showing that the assessors were not legally elected. Sudbury ». Heard, 103
On the other hand, it is no ground for recovering back a tax, that
it was collected by one who was not collector de jvre where he was such de
facto. "Williams v. School District, 31 Pick., 75. "Where a tax has been collected and paid over to a city, and is afterwards set aside, suit will lie against
the city to recover it back, even though the assessors were not appointed or
controlled by the corporation.
Bank of Commonwealth v. New York, 43 N.
Y., 184. See also Chapman ■o.Brooklyn, 40 id., 373; Newman d. Supervisors
of Livingston, 45 id., 676 : compare Swift ». Poughkeepsie, 37 id., 511. If the
tax is charged to the collector in a general settlement with him, this is equivalent to a payment into the treasury.
County Commissioners ii. Parker, 7
Minn., 367 ; Slack v. Norwich, 27 Vt., 810 ; Babcock v. Granville, 44 id., 325.
Mass., 548.

»

Dow

Sudbury,

Met.,

Shaw «. Becket,

And see Inglee
Pcrcival, 61 Me., 891, per
Appleton, Ch. J. If the proceedings in the collection of a tax are wholly void,
and the person taxed neither has been nor can bo disturbed in liis possession,
there is no ground for an action against the town, as the plaintiff has lost
Such would be the case of a void sale of shares in a corporation.
nothing.
Noyes a. Haverhill, 11 Cush., 338.
V.

1).

Bosworth,

5

Pick.,

5

73 ;

498, per Morton,

J.;

"Ware

7

Cush., 443.

v.
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the officer resorts to compulsory measures
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for its enforce-

ment.-'

A

demand is not necessary before bringing suit to recover back

illegal taxes. '^ Interest is recoverable from the date of demand,
but not before.' If only a part of the tax was illegal, the recovery will be limited to that part, if capable of being distinguished.*
' Howell v.
Buffalo,

15 N. T., 513.
See Conrad v. Ithaca, 16 iiL, 158; West v.
Brockport, id., 116, note ; Bennett «. Buffalo, 17 id., 383 ; Sheldon v. Kalamazoo
34 Mich., 383.
' Look V. Industry, 51 Me., 375. See Pierce v. Benjamin, 14 Pick., 356.

' Boston,

Mich.,
"

etc.,

Glass Co. v. Boston,

4 Met.,

181.

See

Atwell

v. Zeluff,

36

118, 130.

Torrey

Pick., 64. See this case commented on in Lincoln v.
Whether cost of the proceedings to collect the tax
can be recovered from the town, see Briggs v. Lewiston, 39 Me., 473 ; Dow v.
Sudbury, 5 Met., 73; Shaw d. Becket, 7 Gush., 443. The following illustra.
tions of illegal taxes recovered back may be cited : One who pays a personal and poll tax In a town of which he is not a resident may recover it back,
if paid under the threat of a warrant, notwithstanding he was properly taxed
for real estate in that town. This would not be regarded as a case of excessive taxation from which the party should appeal ; the tax on the personalty
and poll being wholly unauthorized.
Preston «. Boston, 13 Pick., 7. Further, as to the recovery of a town, etc., by nonresidents unlawfully taxed withSumner v. Dorchester,
Pick.,
see Hathaway v. Addison, 48 Me., 440
in
id., 498 Dow d. Sudbury,
Met., 73 Lee o. Bos361 Inglee v. Bosworth,
id., 43; People v. Supervisors of
ton,
Gray, 484; Dickinson «. Billings,
v.

Millbury,

31

3

4

;

5

4

;

;

5

;

it,

Worcester, 8 Gush., 55.

Chenango,

11

N. Y.,

It

563.

has been held that

if

school

taxes are levied un-

;

;

;

6

;

;

;

;

3

4

7

is

6

7.

a

is

a

it

a

is

a

lawfully in district by vote of the town, they may be recovered back of the
taxed on personPowers «. Sanford, 39 Me., 183. If nonresident
town.
back cannot
town where he does not reside, his right to recover
alty in
be affected by the fact of his having real estate in the town which was omitHathaway v. Addison, 48 Me., 440. Where an inhabitant
ted from the list.
on property held in trust for him abroad, and has no
taxed
wrongfully
tax assessed to
he may recover back of the town
him,
to
property taxable
so
held
in
trust.
Dorr
v. Boston,
the
of
property
and paid by him in respect
Pick.,
13
Boston,
When by law the
Gray, 131, relying upon Preston"^.
assessed in the shares of the company, but
personal estate of corporations
the assessors tax to the corporation both their personal and real estate, and
Dunnel
they pay the taxes, they may recover back the tax on the personalty.
see
v.
Dover,
Perry
377.
For
further
cases,
Pawtuoket,
Gray,
v.
Manuf. Co.
Boston,
Huckins
«.
District,
567;
Gush.,
School
b.
13 Pick., 306; Joyner
Gush., 543 Bacon v. School District, 97 Mass., 431 Mathewson v. Mazomanie,
19 La. An.,
20 Wis., 191; Hurley ii. Texas, id., 634; James ■!).New Orleans,
Y.,
53 Atwater v. Woodbridge,
Hill V. Supervisors of Livingston, 13 N.
109
v. Hartford, 31 id., 351
137
Gillette
id.,
Litchfield,
10
v.
Adam
323
Conn.
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A

municipal corporation or body, for -whose benefit taxes are enforced, does not warrant to the purchaser the title to property
sold for their satisfaction, or the legality of. the proceedings on
which the sale was based.
The purchaser in such a case buys at
his own risk, and at his peril investigates the proceedings.
This
is

a general

A

rule in tax

sales.-'

misapplication by a corporation, actual or threatened, of
moneys collected by taxation, will give no right of action to an
individual to recover his proportion of the tax. The money,

it

it,

and not
when collected and paid to the corporation, belongs to
For misapplication
to those from whom
has been collected.
there may be remedies on behalf of the public, and perhaps indiit,

;

a

it

but
suit to recover the moneys
vidual taxpayers may enjoin
must be based upon an individual right to
which could not
exist in the case.^

In

Remedy by replevin.

some cases, one whose goods

have

satisfaction of

a

tax may recover them by
writ of replevin. But to justify this process the ta,x must be absolutely void, and not merely unjust, excessive or irregular. The
been seized for the

must consequently be brought within the rules already laid
down, regarding the invalidity of tax levies, or the suit in replevcase

The liability of this process to vexatious use
has been deemed proper in some of the
so considerable, that
it

is

in must fail.

states, on grounds of public policy, to provide that replevin shall

not lie for property distrained for taxes.
Taking away this
remedy would still leave to the party all the other remedies which
;

are applicable to the case

and he may therefore

still contest the

7

;

;

«. East Saginaw, 25 Mich., 456; Supervisors
JSTicodemus
of Stephenson v.
Manny, 56 111., 160; Lauman ». Des Moines County, 29 Iowa, 310; Aliens.
Burlington, 45 Vt, 203 Judd d. Fox Lake, 28 Wis., 583 First Ecclesiastical
Minn.,
Society v. Hartford, 38 Conn., 274; Foster «). County Commissioners,

».

Vermont,

Melrose,
is

In

Lynde

it

'

140.
10

Allen, 49; Packard

otherwise by statute.

d.

New Limerick,
Victory,

See Saulters i).

84 Me., 266.
35

Vt.,

351.

8

'Wilmington «. Harvard, Cush., 68; Moore v. School Directors, 59 Penn.
A tax on corporate dividends
St., 232; Wright D.Dunham, 13 Mich., 414.
cannot be disputed by creditors of the corporation on the ground of its having been declared when the corporation was insolvent.
Pennsylvania Bank
Assignees' Account, 39 Penn. St., 103.
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suit to recover the money after it has been
paid, or in an action to recover the value of his goods, if the tax
was collected by distress and sale.^ And it has been held that a

validity of the tax in

a

statute taking away the remedy by replevin is not to be held applicable to a third person whose goods are seized for a tax for
which he is no way liable
assessed for taxation.^

;

'^

nor to one who was not liable to be

Where replevin is allowed, it cannot be maintained by the
party taxed unless the whole tax is illegal ; as it must assume
that the seizure of the goods is without warrant of

Estoppel.

Under some circumstances,

a

law.^

party who is illegally

assessed may be held to have waived all right to a remedy by a

course of conduct which renders it unjust and inequitable to others that he should be allowed to complain of the illegality.
Such
a case would exist if one should ask for and encourage the levy
of the tax of which he subsequently complains ; and some of the
cases referred to in the note go far in the direction of holding, that
a mere failure to give notice of objections to one who, with

knowledge of
is expending

the person taxed, as contractor or otherwise,
money in reliance upon payment from the

may have the

taxes,

same

> Dudley v.

Boss, 27 Wis., 679

= Traverse

v. Inslee,

Cleino,

2

Dillon,

the

;

Macklot

Mich.,

19

175 ; Cardinel

effect.'

v. Davenport,

Compare

98.

But the duty to speak
17

Iowa,

879.

Atlantic, etc., R. R. Co.,

v.

v. Smith, Deady, 197.

See Ross v. East Saginaw, 18 Mich.,
v. Good, 43 Barh., 531 ; McO'Reiley
As
333.
Mt.
etc., R. R. Co., v. Andrews,
Carbon,
117
;
39
111.,
Claughey », Cratzenburgh,
Co., 33 Geo., 633; Cady
Manuf.
etc.,
53 id., 176; Yancey i>. New Manchester,
are
complained of, replevin
Where mere Irregularities
V. Lennard, 45 id., 85.
Buell v. Ball, SO Iowa, 282 ; Bilbo v.
•will not be the appropriate remedy.
s

Stockwell

V.

Vietch,

Ab. Pr.,

15

412.

to such statutes in general, see

Henderson,

31

id., 56, and cases cited.

<Brackett v. Whidden,

3

N. H.,

17;

Emerick

v. Sloan, 18

Iowa,

139.

Ohio, N. S., 64;
'Weber ». San Francisco, 1 Cal., 455; Kellogg i). Ely,
Tash V. Adams, 10 Cush., 252 ; Motz v. Detroit, 18 Mich., 495 ; Warner v. Grand
Haven, 30 id., S4; Peoria i). Kidder, 36 111., 351; Sleeper «. Bullen, 6 Kans.,
300; Pease i). Whitney, 8 Mass., 93; La Fayette «. Fowler, 34 Ind., 140. In Indiana it is held that one who has seen a public improvement go on without
15

until it is accepted 'as completed by the city, cannot afterwards enjoin the collection of the assessment on the ground that the work was not
Evansville «. Pfisterer, 36 Ind., 31. Or that the
done according to contract.
whole proceeding was invalid. La Fayette v. Fowler, 34 Ind., 140, citing Helobjection,
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estoppel.'

Remedy

A

mandamus.

summary remedy by the writ of
mandamus may be had by parties illegally assessed in a few cases,
which are more particularly referred to in another chapter.^
They
embrace cases in which the property or subject taxed is not taxaIby

ble by law, and the remedy is given by compelling the proper
officer to strike off the assessment or to discharge the tax.^ But
an excessive assessment is not to be corrected

by means of the

writ, it not lying to correct mere errors of judgment in the exercise of judicial or discretionary powers.*

Remedy by prohibition.

The common law writ of prohibi-

tion lies to keep inferior courts within their jurisdiction, and is
inapplicable to tax cases, except, perhaps, under very peculiar
statutes.
A statutory remedy has been given in some states
tinder this

name.^

This is the process by means of which usurQuo warranto.
It may
pations of corporate franchises may be inquired into.
on
behalf
of
the
in
doubtless be made available
state
some cases
unlawfully . claimed, but is not
adapted to the redress of individual wrongs under the revenue
where powers

of taxation

are

v. La Fayette, 30 id., 192; Palmer v.
Sleeper e. Bullen, 6 Kans., 300. One contesting
mitting before the supervisors that the land is
topped from disputing that fact on certiorari.
47 Cal., 222.

lenkamp

'

Strumpli,

29 id., 329.

And

a drainage proceeding,

swamp and overflowed

Hagar

see

but 'adis

es-

Supervisors of Yolo,

d.

city property is assessed by city officers and sold as individual
this
does not estop the city from setting up its title. St. Louis v.
property,
JIo.,
Gorman, 29
593.
Taxing lots as privnte property whose boundaries include part of what is actually used as a street does not estop the city from
Where

claiming it
5

Chapter

as a street.

V.

Mich.,

v.

Grand Rapids, 27 Mich., 250.

XXIII.

"See People
pie

Ellsworth

r>.Barton, 44

Supervisors

Barb., 148; People

of Otsego,

51

N. Y.,

401 ;

v.

Olmstead, 45 id., 644; Peo-

People

i).

Auditor General,

9

134.

ETdridge, 43 IS". Y., 457 ; School Directors b. Anderson, 45 Penn.
Gibbs v. Hampden Co. Commissioners, 19 Pick., 298; Miltenberger
Louis County Court, 50 Mo., 172.

■"
Howland v.

St., 388;
«. St.

5 See

Mour.,

People

«.

Supervisors

526 ; State b Gary, 33

of Queens,
Wis., 93.

1

Hill,

195;

Talbot

«.

Dent,

9

B.
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held not to be the proper process to correct
corporate action, where a city, instead of establishing remunerative
water rates to pay the interest and part of the principal of the
water loan — which it was claimed was its duty to do annually'—
has been

established nominal

only, and levied
large to pay the debt and interest.'

Conclusion.

rates

It will

a

tax on the city at

be apparent from what has appeared

in

this chapter, that many serious errors may be committed and
many wrongs done in the exercise of the power to tax, which the
parties wronged must submit to, because the law can afford them
no redress whatever. All injuries which result from an exercise
of political or legislative authority are to be included in this category

;

and these are often the most serious

which, in matters of

In all such cases, the autaxation, the people are visited with.
thority of the judiciary is confined to an inquiry into the jurisdictional question, and if it appears that the political or legislative
body has kept within the limits of its authority, the judiciary must
pause there, and admit its incompetency to inquire into wrongs
which, within those limits, may have been committed. The wrongs
which spring from errors on the part of assessors are, in a large
proportion of all the cases, as little susceptible of correction, unless
Courts
the legislature shall have provided a remedy by statute.
of equity have but a limited jurisdiction, extending to few cases
motive on the part of the
The chief
assessors has been to do injustice and inflict injury.
at
last
be
in
the
sought
intelligence
protection of the citizen must
besides those in which

the impelling

and integrity of public officers, and where these fail, as too often
they do, the injury must frecjuently prove irreparable.
'

Attorney General v. Salem,
proper remedy for such a case.

103 Mass., 138.

Carlton

n.

Neitlier is

a

bill in

Salem, 103 Mass., 141.

equity the

