CHAPTER XXV
USE OF DISCOVERY IN SUMMARY JUDGMENT
PRACTICE
Summary judgment procedure is a device by which
judgment may be entered summarily for the plaintiff in
certain types of actions, on motion setting forth his de
mand and his belief that there is no defense to it, unless
the defendant shows that he has a bona :fide defense.
The procedure has great usefulness in actions for a debt
or Ilquidated demand in money. 'Its chief virtue is its
effectiveness in securing speedy justice for creditors.
It has long been an established feature of English prac
tice and its popularity with the bar of this country is
increasing rapidly. The usefulness of the device in Eng
land is indicated by the fact that in the year 1930, 5,535
summary judgments were rendered in the King's Bench
Division of the High Court of Justice, while only 1,226
judgments after trial were entered. 1 Similarly, in 1929,
summary judgments outnumbered judgments after trial
to the extent of 4,409 to 1,310.1 The Ontario summary
judgment procedure likewise is extensively used. In five
hundred consecutive case records which were analyzed in
Toronto, cases in which summary judgment was re
quested outnumbered other cases in the ratio of approxi
mately three to two. There was no contest by the defend
ant in the great majority of the former cases and judg
ment was granted forthwith. Use of summary judg
ment procedure has become increasingly extensive in
New York. The provision took effect October 1, 1921.
1 Civll Judicial
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Only 11 motions for summary judgment were brought
during the three months remaining in 1921. In 1922
there were 174 motions ; in 192� there were 447 ; and in ·
1924 there were approximately 700.8 Summary judg
ment procedure is proving popular with the MiQhigan
bar. During the eight months· from August 1, 1930 to
March 31, 1931, 526 applications for summary judg
ments were made in the circuit court for Wayne County
(Detroit), Michigan. Of these applications 409 were
granted and 1,17 refused. During the same period of time
there were 633 jury trials, and 1201 non-jury trials.'
These various statistics indicate that summary judgment
procedure affords a remedy for congested court cal
endars and delay in the . triBJ of cases.
A way has been suggested by which summary judg
ment procedure can be made even more effective than it
is at present. The American Judicature Society has sug
gested that discovery examinations be employed as a
means of ascertaining whether the defendant has a bona
fide defense. 'Several jurisdictions already allow a lim
ited use of discovery as an aid to summary practice.
The procedure recommended by the American Judicature
Society would allow the plaintiff, as soon as the defend
ant has filed his defense or notice of defense, to move for
judgment upon discovery. The court would then order
an examination of the defendant for discovery and upon
the basis of the examination decide whether summary
judgment should be rendered.5 The procedure for sum
mary judgment which is now in use in England and in
several American jurisdictions is in effect a judgment
upon discovery.6 Under this practice in England the
8 Boesel, Summary Judgment, Proceedings of the Wisconsin Board
of Circuit Judges (1926) p. 27.
, ' These figures were obtained from statistics furnished the Judicial
Council of Michigan by the clerk of the Circuit Court for Wayne County.
& Am. Jud. Soc., Rules of Civ. Pro. (1919) art. 23.
6 Annual. Pr�ctice (1929), , ot:der s1 rul� 6; �rd,er, 14t rylle 1; N• ,-:Y•
" �'f N'ew ,Jersey �ullreme Court; l'liles
�:ules. !>�, Ci,v. Prae., :.;Uie HS; .Rules
S0-84, found in 2 Mise. 1225; Michigan Court ltutes (1931) iuie M.
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creditor, instead of going through all the formalities of
pleading, specially endorses the summons with a descrip
tion of the debt, and files an affidavit made by himself, or
any other person who can swear positively to the facts,
verifying the claim and stating the belief that there is no
defense. It is then up to the defendant to satisfy the
judge by affidavit, by his own oral evidence, or otherwise,
that he has a good defense to the action on the merits,
or disclose such facts as may be deemed sufficient to
entitle him to defend. If he does not do so judgment is
rendered against him.7 The practice in the United States
is somewhat different, the case proceeding as any ordi
nary action up until the time the answer is filed. After
that the procedure is substantially similar to that used
in England. Some American statutes have provided less
effective procedures, whereby judgment is rendered un
less the defendant files an affidavit of merits.8
While the present form of summary judgment in most
jurisdictions is a judgment upon disclosure, just as that
advocated by the American Judicature Society is a judg
ment upon disclosure, the two procedures differ in the
means of effecting the disclosure. Under the present
practice the disclosure is effected by affidavits, or by oral
proof before the court. Under the scheme suggested the
disclosure would be effected by an examination for dis
covery. The latter should prove a more thorough means
of eliciting the truth. The chief trouble with the present
American summary judgment procedures, especially
those which merely require the defendant to file an affi
davit of merits1 is that they do not necessarily disclose
7 Annual Practice (1929), order 3, rule 6; order 14, rule 1. For the
practical operation and efficiency of this procedure see: Sunderland, An
Appraisal of English Procedure, 24 Mich. L. Rev., 109, . 111 ; Report of
Robert G. Dodge on Certain Features of English Practice for the Massa
chusetts Judicial Council, 11 Mass. L. Q. 671 70; Stringer, The A. B. C.
Guide to Practice, 186; Clark and Samenow, The Summary Judgment,
38 Yale L. Jour. 423.
8 See Clark and Samenow, The Summary Judgment, 38 Yale L. Jour.
423, for a det!J,iled s.urvey of ail of thE\ jurisdietiQM,
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whether or not there is a real defense. This defect would
be remedied by a more thorough method of examining
the defendant.
Several jurisdictions have allowed a greater use of
discovery in connection with summary practice. The
first American summary judgment procedure, that which
was adopted in South Carolina about 1800 and which was
a conspicuous feature of South Carolina judicature until
the adoption of the Code of Civil Procedure in 1870, em
ployed a method of obtaining discovery in connectiop
therewith. One of the rules of court for the successful
administration of the summary judgment provided : " If
the plaintiff in an action by summary process shall desire
to have the benefit of the defendant 's oath, he shall state,
in writing, the points to which he shall require his oath,
and serve him with a copy thereof, with notice of such
intention, at least one day before the hearing of the
cause ; and the defendant may either give his answer in
writing, to be sworn to before the clerk, or ore tenus in
open court ; and if a defendant shall desire the benefit of
the plaintiff's oath, he shall proceed to require it in the
same manner. ' ', 9
Discovery is used in connection with summary prac
tice in Ontario. In specified types of actions where a
debt or liquidat\)d demand in money is the subject of the
action the plaintiff may specially endorse the originating
summons with a statement of his claim. Contrary to the
English practice there is no need for the plaintiff to file
an affidavit stating that in his belief the defendant has
no just defense. No complaint was found among Ontario
practitioners to this innovation. They say that the pre
sumption should always be against the defendant in ac
tions to which summary procedure is applicable. The

·

9 Cited by Professor Millar in his, Three American Ventures in Sum
mary Civil Procedure, 38 Yale L. Jour. 193, 199. Professor Millar is
unstinted in his praise of this procedure and, in particular, of the
discovery feature of it.
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defendant is required to file an affidavit that he has a
good defense upon the merits and showing the nature of
the defense together with the facts and circumstances
which he deems entitle him to defend. 10 The plaintiff is
allowed to cross-examine as to its contents. Often plain
tiff examines the defendant before a special examiner in
the same mode as if for discovery. Sometimes there is a
stipulation between parties that the one examination
shall serve for discovery also should the defendant be
allowed to defend the action and summary judgment be
refused. This connection between discovery generally
and summary judgment has proved very effective. The
principle is adhered to that the examination as for dis
covery in aid of summary procedure is for the sole pur
pose of further probing the defendant as to whether he
has any real defense to the action.
Under the Indiana practi�e a party is allowed to use
the evidence obtained by discovery as the basis for a
motion to strike the pleading of an opposite party on the
ground that it is sham, false, frivolous, or intended for
delay.U - However, discovery by written interrogatories
only, and not discovery by an oral examination is so
usable. The latter expedient has been declared unavail
able simply as a matter of statutory construction and
without regard to questions of policy. 18 The practice
would seem especially useful in actions for liquidated
sums, as for instance actions on promissory notes, 18 but
it can be used in other actions as well. 14 It furnishes a
convenient weapon with which to attack a general de10 Rules 33, 56. See Clark and Samenow, The Summary Judgment,
38 Yale L. Jour. 423, 436 for a good description of the Ontario practice.
11 Ann. Ind. Stat. (Burns, 1926) sec. 409.
18 Stars v. Hammersmith (1903) 31 Ind. App. 610, 67 N. E. 554.
18 Lowe v. Thompson (1882) 86 Ind. 503; Hollander v. Fletcher (1916)
62 Ind. App. 149, 112 N. E. 847.
lt Pittsburgh Ry. Co. v. Fraze (1898) 150 Ind. 576, 50 N. E. 576
(action for damages for personal injury) ; Tilden v. Louisville Company
(1901) 157 Ind. 532, 62 N. E. 31 (action for damages . for personal in·
jury) ; Jones v. State (1928) 200 Ind. 328, 163 N. E. 260 (election con·
teat case).
·
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nial.15 The court will strike the pleading as sham only
when it is clear that there is no defense. It is not suffi
cient simply to elicit answers tending to show that the
pleading is false, for the court will construe all doubts
in favor of the pleader. 18 The latent possibilities of this
procedure are ignored by many Irtdiana lawyers. Some
lawyers said they had never known a pleading to be
stricken on the ground that it was sham. There is, how
ever, a use of interrogatories to anticipate and prevent
the effect of a sham pleading. By this use it is possible
to avoid the effect of an unverified general denial. A
few questions of the following character are attached to
the petition in debt collection actions for the purpose of
encouraging allowance of judgment by default :
1. What merchandise, if any, has been sold by plain
tiff to you, or any one for you, at your request up to the
present time sine
Y

2.

What merchandise, if any, has been delivered by
plaintiff to you, or anyone for you, at your request up
Y
to the present time sine
3. What, if anything, was the cost price to you for

merchandise, if any, that has been sold and delivered by
plaintiff to you or anyone for you, at your request, up to
the present time sine
7

How much, if anything, have you paid to plaintiff
up to the present time since
Y
5. How much, if anything, is ,now due and owing by
you to plaintiff Y

4.

6. What, if any, allegations of plaintiff 's complaint
are incorrect T

The practical advantages of this expedient are that :
if the defendant answers the questions honestly and fully,
it may be the means of getting what is virtually summary
judgment ; if the defendant answers evasively or answers
. 15 Jones v. State (1928) 200 Ind. 328, 163 N. E. 260.
18 Pittsburgh Ry. Co. v. Fraze ( 1898) 150 Ind. 576, 50 N. E. 576;
Atkinson v. Wabash R. Co. (1895) 143 Ind. 501, 41 N. E. 947.
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that he does not know, it may be the means of limiting
his proof at the trial ; and if the defendant does not
answer at all, a practice which the filing of questions
encourages, judgment as by default may be had. There
is an especial need in Indiana ·of some scheme of this
sort, to discourage the filing of unverified general de
nials for the mere purpose of obtaining a delay. Inas
much as the answer to interrogatories must be under
oath, it is possible to avoid the effect of the unverified
general denial in two respects, by getting a specification
of the basis of the denial and that under oath.
A few Ohio lawyers make an effective use of discovery,
both by deposition and written interrogatories, as an aid
to summary collection in actions for liquidated amounts,
and more particularly account actions. The practice is to
either take the defendant 's deposition or annex interrog
atories for him to answer, and then to use the information
obtained as the basis for a motion to strike his answer
as sham. 17 Such tactics are effective in that they often
discourage the defendant from filing an answer.
The new Michigan Court Rules provide for the use of
depositions as well as affidavits as a means of disclosing
the absence of real issues of fact in connection with mo
tions for summary judgment. 18
While New York has a summary judgment practice
which is rather extensively used and which requires the
defendant "by affidavit or other proof " to show that he
is entitled to defend, it is not possible to use discovery
in connection with this practice. The reason is that dis
covery is generally limited to the case of the party appli
cant whereas the subject of examination in summary pro
ceedings would be the case of the opposing party.
A member of the New York City bar made the follow
ing suggestion before the New York State Bar As so1'7 See White v. Calhoun (1911) 83 0. S. 401, 94 N. E. 743 ; Butterick
Pub. Co. v. Smith (1925) 112 0. S. 73, 146 N. E. 898.
18 Michigan Court Rules (1931) rule 30, sees. 6-7,
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ciation in 1916 : "Now the result (of liberal discovery
before trial) is this : the very fact that evidence will be
disclosed speedily by those having a knowledge of the
facts, acts as a deterrent upon the litigant who would put
in a false pleading. It is notice to him in a way that
prosecution for perjury is impending. If you combine
those provisions for obtaining evidence and summary re
lief • • • I dare say you would come to the end of
your litigation in most cases, not in five years, but in five
months. ' ' 19
The decisions as to the constitutionality of summary
judgment practice in general indicate the extent to which
discovery could be used as an aid to the procedure. In
upholding the constitutionality of the summary practice
employed in the District of Columbia, the United States
Supreme Court, speaking through Mr. Justice McKenna,
has said : ' ' There is but one element in this contention
the right of a jury trial. In pl).ssing upon it we do not
think it necessary to follow the details in counsel 's
elaborate argument. • • • If it were true that the rule
deprived the plaintiff in error of the right of trial by
jury, we should pronounce it void without reference to
cases. But it does not do so. It prescribes the means
of making an issue. The issue made as prescribed, the
right of trial by jury accrues. The purpose of the rule is
to preserve the court from frivolous defenses and to de
feat attempts to use formal pleading as a means to delay
the recovery of just demands. ' ' 20
The Massachusetts experience in regard to constitu
tional problems arising in connection with summary pro
cedure may throw some light as to the extent to which
ordinary discovery procedure can be used as an adjunct
of summ�ry practice. In 1925 the Judicial Council 's first
report, after according high praise to the English sumI

19 Report

of N. Y. Bar Ass'n (1916) p. 403.
& Deposit Co. v. United States, 187 U. S. 315, 319.

20 Fidelity
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mary practice, stated : ' ' The constitutional right to a
trial by jury prevents the adoption of the English system
under which the court or master may make an absolute
order for summary judgment after hearing instead of
merely advancing the case for speedy trial as is done
here. " 111 In their second report, however, the Council
changed its stand on the matter. This report stated :
" We believe that the legislation should go further than
the proposed Act which we drafted a year ago. While
the. constitutional right to a jury trial sets a limit to the
power of the legislature it seems clear that the right does
not exist unless the court can be satisfied that there is a
real issue of fact to be tried. ' ' And after setting forth
the New York case of General Investment Company v.
Interborough Rapid Transit Company 118 as one of the
reasons for changing its stand the Council further stated :
" It is' plain that it would be within the constitutional
power of the legislature to provi<:fe that in an action to
recover a debt, where the plaintiff by affidavit verifies
his cause of action and asserts that there is no defense,
the defendant must do more than merely claim a trial
by jury to become entitled to a jury trial and that he
must by affidavit or otherwise satisfy the court that
there is a bona fide dispute involving a substantial ques
tion of fact, the decision of which in his favor would
establish a defense. We are led by these considerations
to go further than we did a year ago and to recommend
legislation providing for the entry of judgment forth
with, if the defendant fails to satisfy the court that there
is a real question of fact to be tried. • • • ' ' 88 An opin
ion rendered by Rugg, C. J., which also influenced the
Judicial Council, defines more definitely the limits upon
the use of discovery in connection with summ ary pro
cedure : " Great preponderance of the apparent weight
11 Page 33.
(1923) 235 N. Y. 133, 139 N. E. 216.
18 Pages 45, 46.
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of testimony will not warrant a denial of trial by jury
provided there is seemingly enough to require a sub
mission of the case to the jury under the familiar prin
ciples. • • • Doubtless it would be within the province
of the court under the rule to require the parties to state
the substance of the evidence which each expected to offer
at the trial, and to ascertain whether there was upon such
a statement any disputed question of fact to be found
either directly or by inference ; and also in appropriate
instances to frame questions, answers to which would
settle such disputed fact or facts; Of course great care
must be exercised in the use of this power and the fullest
opportunity given to parties to · make a complete state
ment with the knowledge that it is to be made the basis
of a ruling of law upon the rights of the parties. But
there is no fundamental objection to a ruling of law made
upon a fair statement of what the evidence is expected
to be. " 114
There was an unusual handicap to the constitutionality
of summary procedure in New York due to the fact that
in 1871 it ha,d been held that a verified answer, even
though it interposed only the general issue and could be
shown to be absolutely false, could not be stricken out as
sham pleading.115 This led to the widespread belief among
the bar that summary judgment would be unconstitu
tionaJ.II8 But the New York Court of Appeals, when the
matter was actually presented, in the famous test case
which upheld the constitutionality of summary judg
ment procedure under the Civil Practice Act, said : ' ' The
argument that rule 113 infringes upon the right of trial
by jury guaranteed by the Constitution cannot be sus114 Farnham v. Lenox Motor Car Co. (1918) 229 Mass. 478, 482, 118
N. E. 874.
116 This case and the cases following it are given in Report of N. Y.
State Bar Ass'n (1916) p. 404.
118 Cf. Discussion before New York State Bar Association in 1916, in
the report mentioned in preceding note, at pages 305, 402, 404. See also
Pogson, Truth in Pleadings, 8 N. Y. Univ. L. Quar. Rev. 41.
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tained. The rule in question is siinply one regulating and
prescribing procedure, whereby the court may summarily
determine whether or not a bona fide issue exists be
tween the parties to the action. A determination by the
court that such issue is presented requires the denial of
an application for summary judgment ·and trial of the
issue by jury at the election of either party. On the
other hand, if the pleadings and affidavits of plaintiff
disclose that no defense exists to the cause of action, and
a defendant, as in the instant case, fails to controvert
such evidence and establish by affidavit or proof that it
has a real defense and should be permitted to defend,
the court may determine that no issue triable by jury
exists between the parties and grant summary judg
ment. ' ' 17
It �s clear from these decisions that the viewpoint
which safeguards the conf?titutionality of any summary
judgment procedure is that the judge merely decides
whether there is any bona fide defense, rather than that
he determines the merit of any defense which is sufficient
to raise an issue. Is this viewpoint any more jeopardized
by requiring the disclosure to be made by a deposition
taken upon an adverse examination than it is by requir
ing such disclosure to be made by affidavit T Indeed, does
not such an examination come the nearer of the two to
meeting the desiderata outlined by Judge Rugg, supra,
that the ' ' fullest opportunity be given to the parties to
make a complete statement ' ' T
1'7 General Investment Co. v. Interlxlrough R. T. Co. (1923) 235 N. Y.
133, 142, 139 N. E. 216.

