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CHAPTER XXIII.
ENFOECING OFFICIAL DUTY UNDER THE TAX LAWS.
Under any system of taxation, most careful provisions are essential to ensure obedience to the law on the part of those who
The serious consequences
are entrusted with its administration.
that ensue when any important provision of law is overlooked or
are sufficient to render such regulations prudent, and

disregarded

which invite officers to disobedience or
evasion of the law must admonish the government of their neIt is to be borne in mind aljo that tax laws, however
cessity.
the perpetual temptations

necessary, do not enlist the affections of the people, and that the
public sympathy does not accompany the officers in the perform-

On the contrary, the people submit to taxhard necessity ; and as every individual is likely to be

ance of their duties.

ation

as a

conviction that they seldom or never operate
with equality or justice, he is also likely to be entirely willing to
The tax
make his case one that shall escape the heavy burdens.
with

impressed

a

official is therefore expected to enforce the law against a community, the members of which excuse to themselves an evasion of
its provisions on the ground that even then they perform their
upon whom the like duty rests ;
and will feel, if compulsory steps are taken against them, someduties

as

nearly

thing like

as do the others

a sense of personal

wrong.

The difficulty

is- compli-

cated by the fact that the officers who make the assessments are
chosen by the people

assessed,

and

as

the local assessments are

usually made the basis for state taxation, their people will expect
them to make the valuations sufficiently low to protect them
The sense of official duty
against unfair assessments elsewhere.
must be strong and the firmness
■under

such

circumstances

the

considerable that can resist
pressure

for

some

departure

from the strict rule of law ; and the conclusive evidence that it is
not always resisted is found in the notorious fact, that men who
take solemn oath to perform to the best of their

ability the duty
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of assessing property at its fair cash value are accustomed to assess it at from one-fourth to two-fifths only, justifying their disobedience

of the law on the general

disobedience

of others.

The

provision for a state equalization as a correction of this evil does
not appear to cure this demoralizing disregard of law and official
oaths, nor does any legal process seem adequate to the case.
Of the securities relied upon for the performance of duty by
tax ofiicials, besides those which may be found in the cliaracter of
the officials themselves, or that may rest in the power of removal,
the

following may be mentioned.

The Official Oath.
Upon this much less reliance is placed
than formerly, for the reason, perhaps, that the community has
1.

come to tolerate

— it may almost

be said

to demand- — a disre-

gard or evasion of its provisions, when the apparent interest of
the district seems to require it.
Moreover, as has been shown in
another place, an official oath is not absolutely essential, and if
The oath is conseneglected, the proceedings may still be valid.
quently of little or no importance, and probably might be abolished without detriment to the public service ; certainly without
detriment to the public

An Official

morals.^

This is usually

required of collectors
The value of this depends on the law, on its terms and on
only.
the sureties, and there is no occasion to add here to what has been
2.

Bond.

said in another place.
3.

Penalties

for

Neglect

of Duty.

Of these great use is made.

They are either penalties to be recovered in a civil action, or they
For the cases of various
are imposed as criminal punishments.
officers connected with the public revenue system, particularly
collectors, appraisers and other ofBcers or agents in the internal
revenue and customs service of the United States, it has been
found necessary to go further, and to make some criminal misconduct and delinquencies punishable
4.

Common

Lavj Remedies.

as felonies.

These lie back of those given by

of this is furnished too often by the further fact that
the
ranks of respectability to perform duties under the
from
appointed
men
tax laws are found in very many cases to pay not
other
and
revenue
internal
or official oaths, and use the position as
official
obligations
to
the least regard
' SufiScient evidence

one of vantage for the purposes of public plunder.
33
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Statute.
The most useful and efficient of them all is that which
is afforded bv the writ of mandamus.

Mandamus : its nature.

is

The writ of mandamus

a sum-

mary writ, issuing from the proper court, which commonly is the
highest court of common law jurisdiction of the state, commanding the officer or body to whom it is addressed to perform some
specific duty, which the party applying for the writ is entitled of
right to have performed.^ The award of the writ rests in the
discretion of the court, which will allow or deny it according as
in its opinion justice requires,'* and it is in general a sufficient
reason for denying

it that another adequate remedy exists.

Thus,

it has been refused when applied for to compel the board of supervisors to audit and allow to one wrongfully assessed the tax
he had paid ; he having, in that case, an adequate remedy by
suit against the assessors who had assessed him without jurisdiction.^
The writ is not awarded to control the exercise of a discretionary authority, and it is therefore usually said that a judicial duty cannot be enforced by means of it.
Such a statement
is not accurate ; a judicial duty is as susceptible of being enforced by the process as any other when the right is clear, and
when the judicial officer, if he obey the law, has no option, but
must do some specific thing which the law requires of him.
The
more accurate statement would

be,

that

a

judicial officer, or

one

exercising a judicial or discretionary authority, cannot be coerced
in his judgment or compelled to exercise his discretion in a particular manner by means of this writ. But when a judge or other
officer

and

has no discretion as regards

the particular

act to be done,

refusal to do some specific thing would be a wrongful denial of a right or a remedy, mandamus is a proper and suitable
process to compel him to perform his duty.*
' 3

a

Bl. Com.,

Strong,

J. ;

110;

Marathon

Nelson, 1 Cow., 417,
dies, ch. I.
^
V.

Weber

v.

Pittsburgh, 34 Penn. St., 496, 509, per
Oregon, 8 Mich., 372, 378, per Oampbell, J. ; Bx parte
433, per Savage, Ch. J. ; High on Extraordinary Reme-

Commonwealth

Zimmerman,

23

Judge of Wayne Circuit,

' People
* See

Ex

V.

ii.

v.

Md., 45 ; Stickney JEx parte,
Mich., 296.

Supervisors of Chenango,

parte Bradley,

Ex parte 'Ban;

9

Wheat.,

7

40

Ala.,

160 ;

People

19

Wall.,

539;

11

N. T.,

364 ; Stafford v.

Ex

563.

Union Bank,

parte Bradstreet,

7

Pet., 634.

17

How.,

A

275 ;

singular
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It

will not only lie, therefore, to compel an auditing board to
proceed to the consideration of an account, and to pass upon it in
some manner, but if the charges are legal, and it is the clear duty
case of overlooking this distinction is seen in Ex parte Ostrander, 1 Denio,
679 ; the more singular from the fact that it in effect overruled several pre-

vious

in the same state. The case was one in which the court of common pleas had wrongfully dismissed an appeal ; and the supreme court held
the reinstatement could not be compelled by inandamua, even though the party
wronged had no other remedy, because the common pleas had cognizance of
the matter. And this, too, though the court found the dismissal to have been
" in manifest violation of
the provisions of the statute on that subject," and
" an exercise of a power which the court did not
possess." The previous
of
cases
Bx parte Cuykendall, 6 Cow., 52 ; People v. Superior Court, 5 Wend.,
114, and People v. N. Y. Common Pleas, 19 Wend., 118, which are plainly opposed to this, are not noticed in the opinion ; but the case has often since been
cited as authority, probably because the general principle which it lays down
but misapplies — that a judicial discretion will not be controlled by this writ —
cases

is manifestly sound.
We say misapplied, because, as the supreme court found,
the common pleas had no discretion in the premises, and were clearly guilty
of abuse. Recent New York cases place the doctrine on safer ground. In

Howlaud V. Eldredge, 43 N. Y.,457, 461, Grover,!., says of judicial tribunals:
" They may, hj mandamus, be compelled to ijroceed and determine the matter,
but they cannot be compelled to decide in any particular way. If they could,
it would no longer be their judgment or discretion, but that of the court awarding the writ." Applying this rule to auditing boards, the court often compels
them to allow claims which are legal demands, after they have once decided
they will not do so. See People v. Supervisors of Delaware, 45 N. Y., 196, 300,
per Folger, J., who cites Hull v. Supervisors of Oneida, 19 Johns., 259; Wilson «. Supervisors of Albany, 13 id., 416. In the still later case of People v.
Supervisors of Otsego, 51 N. Y., 401, 407, Earl, Com., explains the rule more
fully, and shows how little foundation there is for the doctrine of Ex parte
Ostrander, that a judicial body cannot be compelled to undo wrongful action
by means of this writ. An extract from the decision in this case will be given
further on.

Ex parte Bradley, 7 Wall., 364, is in striking contrast to Ostrander's case.
An attorney, as the court found, had been unlawfully disbarred by an inferior
court. "We agree," says Mr. Justice Nelson, "that this writ does not lie to
control the judicial discretion of the judge or court, and hence where the ac-

tion complained of rested in the exercise of this discretion, the remedy fails.
But this discretion is not unlimited, for if it be exercised with manifest injustice the Court of King's Bench will command its due exercise. Tapping on
Mandamus, 13, 14. It must be a sound discretion and according to law. As
said by Chief Justice Taney, in Ex parte Secomb, 19 How., 13: 'The power,
however, is not an arbitrary and despotic one, to be exercised at the pleasure
of the court, or from passion, prejudice or personal hostility.' And by Chief
Justice Marshall, in Ex parte Burr, 9 Wheat., 530: 'The court is not inclined
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of the board under the statute to make the allowance, that duty
the members may be compelled to perform by means of this
writ.^

it were in a case wliere the conduct of tlie circuit or disti'ict court was irregular or was flagrantly improper.' " The judge who dissents in the case does so on other grounds.
The following cases may be referred to as supporting like views: Ex 'parU Couwaj^, 4 Ark., 303; Wright v.
to interpose unless

Johnson, 5 id., 687 ; Ex parte Pile, 9 id., 336 ; Day v. Justices of Fleming, 3
B. Monr., 198; Applegate i>. Applegate, 4 Met. (Ky.), 236; Castello u.St. Louis
County Court, 28 Mo., 259; Roberts v. Holsworth, 5 Halst., 57; Merced Mining Co. J). Fremont, 7 Cal., 130; Ortman v. Dixon, 9 id., 23 ; People d. Bacon,
18 Mich., 247 ; People v. Judge of Wayne Circuit Court, 33 id., 493 ; People ii.
Pearson, 1 Scam., 480; Illinois Central R. R. Co. v. Rucker, 14 111., 353; Stephenson V. Mausony, 4 Ala., 317 ; Hudson ». Daily, 13 id., 733 ; Ex parte Lowe,
20 id., 330; Shadden v. Sterling, 23 id., 518; -^ic parte Thornton, 46 id., 384.
Other Alabama cases make a more liberal use of this writ than would be sanctioned in other states.
The whole doctrine may be thus summarized : If a
body having judicial powers shall refuse to proceed to do what the law requires, it may be compelled to do it by this writ. If it has done an act which
the law does not authorize, its dut}' is to undo it on request, and this duty may
be compelled by this writ. But if it has acted in a matter which by the law
was committed to its judgment or discretion, mandamus will not lie to correct
its errors, for judgment
this process.
'

Bright

Oneida,

Supervisors

V.

19

of Chenango,

id., 259; People

of Otsego,
Gunn's Adm'r

«. Supervisors

Mich.,

and discretion

v.
51

are not to be controlled

18

Johns.,

242 ;

Hull

v. Supervisors

Supervisors of New York, 33 N.
id., 401 ; People v. Supervisors

Ark.,

or coerced by

Y.,

473;

of

People

of Macomb,

3

v. Pulaski County, 3
427.
surveyor's report to be recorded " unless it see some objection to the report," the duty may be compelled by mandamus. Delancy «.
Goddin, 13 Grat., 366; Randolphs. Stalnoker, 13 id., 533. In People o. Su-

475;

court is to order

Where the county

a

pervisors of Otsego, supra, Earl, Com., considers the question somewhat
fully, and answers the objections usually made to the employment of the
writ in cases where the supervisors are to audit and allow accounts. The fol.
lowing is an extract from the opinion, p. 407 :
" But it is claimed on the part of the
appellant, that it has done all it can
to
do
compelled
that
by
mandam,us;
it
has heard the relator's claim, ami
be
determined it adversely to him. It is true that boards of supervisors have a
certain judicial discretion to exercise in reference to claims presented to them,
which cannot be controlled by mandamus. They are to investigate and deter-

a

it,

mine the facts as to any disputed claim, and if it is unliquidated, they are to
determine the amount to be paid. But the law is supposed to be plain, and
and they liave no right to reject
they are presumed to understand
claim
as illegal, which the law plainly requires them to allow.
they do, they can

If

be compelled

York,

11

to the allowance

Abb. Pr.,

114;

by mandamus. (People v. Supervisors of New
-b. Board of Supervisors
of New York, 33 N.

People

CH.
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it
in their judgment,

the application of these principles to the case of assessors
be manifest that they cannot be controlled

amount they shall assess against a person or his properThe doctrine is shortly stated by the supreme court of Masty,
sachusetts, in a case in which county commissioners had declined
to abate a tax on behalf of one who claimed to have been overas to the

Y., 47:^ ; People v. Board of Supervisors of New York, 21 How. Pr., 323; People B. Supervisors of St. Lawrence, 30 id., 178; Hill v. The Supervisors
of Oneida, 19 Johns., 259; People ■b.Supervisors of New York, 1 Hill, 363.)
"Where supervisors refuse to audit and allow a legal claim, on the ground that
it is illegal, they do not exercise the discretion which the law vests in them ;
and hence, in such case, they can be compelled by mandamus to exercise their
discretion upon the facts and the amount to be allowed.
" Now, let us see what was done in this case. The relator, in the
afBdavits
■upon which the order to show cause was based, showed clearly and particularly that it owned the United States stocks; that it was assessed upon them
and paid the taxes claimed.
These facts showed that it had a claim which,
under the special act of 1867, the board of supervisors was bound to determine; and if it found the facts to be true, then it had no discretion left, and
was bound to cause the money paid to be refunded.
These facts were not disIt
puted. When the claim was joresented, it was referred to a committee.
does not appear that the committee or the board of supervisors made any investigation whatever of the facts pertaining to the claim, although the statutes
furnish ample power to make such investigation (Laws of 184fi, ch. 180;
Laws of 1858, ch. 190). The committee, in their report, speak of the taxes
'
'
cannot, in
as collected and paid,' and then state that the county and towns
justice, refund said taxes,' thus substantially admitting that the taxes had
They do not report that they have examined and
been paid as claimed.
or
that any of the statements contained in the affidavit
facts,
the
into
inquired
untrue.
They simply report that they have examined
were
of complainant
unjust for the county and towns to refund the
would
be
the claims, and that it
Then the board of supervisors adopted a resolution reported by the
taxes.
There
committee, that the claim was invalid, and that the same be disallowed.
was no determination by the board of supervisors that the relator was not assessed just as alleged, and that it did not pay the taxes just as claimed by it.
The claim was evidently rejected simply because it was unjust and illegal.
The legislature had determined that the claim for taxes illegally exacted, as
mentioned in the act, was both just and legal; and the onlj^ questions to be
determined by the board of supervisors, in reference to which it had any discretion were, whether the complainant had such claims, and the amount of
them. This case is, therefore, brought within the rule laid down in Hill v.
'
Where the supervisors of a county refuse to
Supervisors of Onei'da (supra) :
as
a
county
charge, this court, if it be a legal charge,
services
for
allow a claim
the
supervisors in the execution of their duty by a writ
may instruct and guide
"
of mandamus, and compel them to admit the claim as a county charge.'
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If the commissioners," it is said, "had refused to hear
and determine upon the complaint, this court would have issued
a mandamus requiring them to do it.
But the question whether
the petitioner's taxes should be abated or not, was a judicial
And although it is within the province of this court to
question.
rated.

require the commissioners to decide the question, yet we have
no power to decide it for them, or to determine what decision

No judicial officer, in determining a matter lethey shall make.
gall}? submitted to his discretion, can ever be required to be governed by the dictates of any judgment but his own.
^Ye are
clearly of opinion that in refusing to abate the petitioner's taxes,
the commissioners acted judicially, upoa a subject of which they
had final jurisdiction, and in which the exercise of their discretion

cannot be revised by any other tribunal." ' A like view has been
expressed in Pennsylvania, in a case in which an inferior court
had issued the writ to compel school directors to exonerate a per"
This," it is said, " was an unprecedented application
son taxed.

It

is not the ordinary ofiicial duty of
school directors to exonerate taxes, but rather to levy and collect
them.
If they were backward in the exercise of this official funcof the writ of mandamus.

tion,

mandamus

might be used

they have set themselves

to stir them

up.

But when

in motion, and are proceeding to dis-

charge the duty imposed by law, they are no longer subject to
Exoneration is a discretionary power incidental to
inandamus.
their office, and in this instance would seem to have been exercised by a refusal to grant the relief asked

for.

We have no

power to control a discretion vested in them, and no appeal lies
from them to judicial tribunals." ^ This rule undoubtedly applies
to all classes of assessments, and to all other actions of assessors
■which

they are to perform according to the dictates of their own

In New York, where a statute made it the duty of
judgment.
town assessors when a majority of tax payers, owning more than
one-half the taxable property of the town had signed a certain
paper, to make affidavit of the fact for a certain purpose important
'

Gibbs

V.

r. Blackstone

County Commissioners of Hampden, 19 Pick., 298, citing Chase
Canal Co., 10 id., 244; United States «. Lawrence, 3 Dallas, 43.

' Woodward,
388. 390.

J., in

Schood

Directors

of Bedford

v.

Anderson, 45 Penn. St.,

OH.
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to the town, a mandamus to compel them to perform the duty was
" The affidavit of the assessors must be in
held unauthorized.
with what they believe to be the fact, otherwise they
incur the moral guilt of perjury, irrespective of any determination
accordance

the court may have made thereon.
By the seventeenth section
of the act, false swearing by the assessors is made perjury, and,
should it turn out that they are right and the court wrong in their
views, the only ground upon which they could escape conviction would be that the affidavit was not their voluntary act, but
the result of coercion, which they had no power to resist.
If this
upon the face of the affidavit, it is entirely clear that in
no legal sense would it be their affidavit at all, but a mere nullity.
It follows that there is no remedy provided by the act for the correction of errors into which the assessors may fall, in respect to the
appeared

matter referred to their determination.
clared it

to be

The statute having de-

their duty to make the affidavit when the fact exists,

the court have power, by mandamus,

to compel them to proceed

is

it

if,

from
and examine the evidence and determine the fact, and
their determination,
appears that the requisite consent has been
This
the
given, to make an affidavit in accordance therewith.
universal rule in respect to all- subordinate courts and tribunals
clothed with the exercise of judgment or discretion. They may
by mandamus be compelled to proceed and determine the matter,

but cannot be compelled to decide in any particular

way.

If

^

is

is

it

would no longer be their judgment or discretion, but
they could
conthat of the court awarding the writ. Their determination
provided."
clusive, unless some mode of review

For like reasons, operating with still greater force, the writ can-

a

a

not be employed to compel the performance of duties of politiSuch would be the duty of determining what taxes
cal nature.
should be levied by municipal corporation for the current needs
of the year, in respect to which no previous imperative duty was
fixed upon the municipality, in consequence of previous indebted-

If

this writ were to be employed for such purposes, the courts and not the people, would in effect exercise the
local political powers.*
■

ness or otherwise.

Howland

d.

Eldredge,

43

N. T.,

457.

'

Union County Court u. Robinson, 27 Ark., 116, where the endeavor -reas
the school levy which
made to compel school district authorities to increase
See
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On the other hand, the writ will lie to compel assessors to strike
from the assessment roll nonbaxable property which they have
included in it. Here is a clear case of excess of jurisdiction;
nothing is submitted to their discretion, because by the law the

it,

it,

subject matter of the controversy is put beyond their authority,
and they can lawfully neither list
nor value it.^ And the writ
will lie to compel the refunding of taxes charged upon exempt
property, where by statute the officers are directed to refund

exemption depends upon matters of fact which
The refunding in such
they are to inquire into and pass upon.
case
mere ministerial duty the officers are supposed to know
the law, and
to the facts as they find
their duty to apply

it

similar ruling has been made in the case of

a

A

them.''

is

it

;

a

is

a

even though the

state

;

officer who had the power by law to reject illegal taxes which
had been returned to him and he was required by this writ to
reject taxes on lands which were exempt from the levy, though
assessors
commanding it.' And
omit from the roll property which
taxable, they may be comon the roll on the application of the proper law
pelled to insert
statute

if

no specific

the people had voted for the year, on
support of proper schools.

showing that

it

The relief in all such cases
a

officer of the state.*

is

it

is

there was

based on the

was insufficient

for the

of Barton, 44 Barb., 148; People v. Olmsted, 45 id.,
C44.
Compare Miltenberger v. St. Louis County Court, 50 Mo., 172, which
possibly would appear contra if all the facts were given, but the statement of
The case cites Dunklin County v. District
somewhat imperfect.
the case
Court, 23 Mo., 449, and State v. La Payette County Court, 41 id.. 231, which
difl'erent nature.
are cases of
'People

Assessors

a

is

11.

^

of Otsego, 51 N. Y., 401. The case was one of taxawhich, under the law and the decisions of the
courts, were not within the jurisdiction of the assessors.
It was made the duty
to
refund
the
tax,
the
supervisors
of
which they could only do on
showing
of facts. The board adopted resolution that the claim was invalid, and that
manifest evasion of duty.
be disallowed, but this was
People

V.

Supervisors

securities,

a

it

a

a

tion of national

it

9

'

Mich., 134. The duty of the auditor general
People V. Auditor General,
this
depended
in
case,
taxes
reject
upon the date when the patents for the
to
to
a
fact
be
issued;
only
brought
to his knowledge by evidence, but
lands
clear
when
the
was proved.
duty
■which made
In that regard the case
*

resembled People
People

rights in

v.

Supervisors

•!). Shearer, 30

the

of Otsego,

Cal., 645.

public lands were held

The

51

case

N. Y.,

401.

was one in which possessory

to be taxable, and ordered to be placed

Enforcing official duty.

xsiil]
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clear legal right of the public or of a private party to have perlormed a certain act vfhich the officer refuses to perform ; and it
is immaterial what is the nature of the duty, if in the particular
Such cases are in pointed contrast to those in which the attempt is made to control the judgment or discretion of assessors, or of the appellate board of review,
after an appeal has been taken to it.' But the assessor, when he
case the officer has no disci-etion.

has a mere ministerial duty to perform, like that of the delivery
to the officer of a correct copy of the assessment roll in a case

where he has assumed

to make unauthorized

changes, may be

compelled on this writ to perform it.^
A suitable case for the employment of the writ is where it is
found necessary to compel county commissioners to proceed to
the hearing of an appeal from an assessment, where the hearing
is of right under the statute.' It will lie to compel the proper
to issue a distress warrant against a defaulting

officer

collector

;

though it is said that if it is manifest from an inspection of the
proceedings that the collector has no authority to collect the tax,
by reason of its illegality, or that the persons assessed, on being

Possibly private individual might have been relator in this
People 11. Halsey, 53 Barb., 547 S. C, on appeal, 37 N. Y., 344.
;

^

People

2

'

Gibbs 1}. County Commissioners,
Louis County Court, 50 Mo., 173.

This

V.

Ashbury,

And

see

Virginia,

Pick.,

398.

See

Miltenberger

v.

St.

44 Cal., 616.

seems to be recognized

where, however,

19

the party

in James

». Bucks County, 13 Penn. St., 73,
himself of the right to be heard.
County Commissioners,
Kev., 341.

had deprived

etc.. Company

v.

5

See

a

upon the roll.
case.

a

a

a

it,

would have
compelled to pay
remedy back for restitution,
the court will not grant
collection that
process, to enforce
So the remedy by this writ
would be fruitless and oppressive.''

"

Titcomb, 31 Me., 273, 381, per Roioard, J. See, also, Waldron v.
Smyth
Pick., 333, which covers all the same ground. A ruling like this in
Lee,
principle was made in People v. Halsey, 53 Barb., 547; S. C, on appeal, 37
county treasurer had assumed to
N. Y., 341. The case was one in which
question an assessment, as being unjust, and had refused to issue his warrant
for the collection of the tax. The court held that he had no discretion in the
mandamus to issue. It was also decided in the same
premises, and ordered
individual,
having common interest with the rest of the
private
case that
community in the collection of the tax, might be relator in the proceeding.
On this last point Fullerton, J., in 37 N. Y., 344, 348, says: "Inasmuch as the
not of
proceeding by mandamus,
people themselves are the plaintiff's in
is

it

a

a

a

a

a

5

V.
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may be had to compel a board of supervisors to assess upon the
county the amount due to it from the state, after it has been ad^
or to compel a
justed and settled by the competent authority;
county trustee to levy a tax to pay the damages awarded in a
proceeding for the construction of a county road ; it being his
duty under the law to do so.^
The purchaser at a tax sale may have mandamiLS to compel
the delivery to him of the proper certificate as evidence of his
purchase,' or of a proper deed, if the one delivered to him is

And

defective.*

the owner,

title has been cut off by a
to compel the payment to him of

whose

tax sale, may have mandamus

any surplus moneys received on the sale.^ But mandamus never
lies to coerce the performance of legislative duties, either by the
legislature of the state or by any infeiior and subordinate body ;
not only because legislation is foreign to judicial duties, but also
because,

in its nature, legislative action is discretionary.

But

action is required of a body, which also exercises legislative functions, its performance may be compelled by
■where

ministerial

vital importance wlio tlie relator should be, so long as lie does not officiously
The office which a
intermeddle in a matter with which he has no concern.
relator performs is merely the instituting a proceeding in the name of the
people, and for the general benefit. The rule, therefore, as it is sometimes
stated, that a relator in a writ of mandamus must show an individual right to
the thing asked must be taken to apply to cases where an individual interest
alone is involved,

and not to

the interest is common to the

where

cases

whole community.
This is the rule adopted in many of the states. Hamilton v. The State, 3 Ind., 453 ; State s. County Judge, 7 Iowa, 186 ; State ®. Bailey, id., 390; County of Pike b. State, 11 111., 203. The rule is different in
HeflEher v. The Commonwealth, 38 Penn. St., 108 ; The People d.
other states.
The Regents of the University, 4 Mich., 98; The People «. The Inspectors of
State Prison, id., 187; Arberry v. Beavers and others, 6 Texas, 457 ; Zebulon
Sanger ti. Commissioners of Kennebec, 25 Me., 291. But the practice wliich
has so long prevailed here, though never, so far as I can discover, passed
upon directly by the court of last resort, where the objection was raised,
seems to be a reasonable and convenient

one, and ought now to be considered

as settled."
'

People

V.

Supervisors

= Huntington -o.
= State
«

V.

Magill,

Clippinger

'People

».

Smith,

of Jackson,
35

Ind.,

4 Kans., 415.

Fuller,

«. Hammond,

10
1

24

Mich.,

337.

486.
See State «.

Bowker, id.,

Kans., 377.

Doug. (Mich.),

276.

114.
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this writ

as

vidual.

But the writ will not be awarded to the executive of the

well as

the act were to be performed by an indi-

such officer being an independent department of
much so as the judiciary itself.'

nation or state

;

the state, as
These references sufficiently indicate the general nature of the
cases in which the writ of mandamus
may afford the proper
It will be seen, that it is awarded as well on behalf of
remedy.
the public authorities, to compel performance of the successive
official duties, under the revenue laws, as on behalf of private
parties, whose rights have not been regarded in taxation or in
On
any of the proceedings which are to result in taxation.
behalf of the state, the writ may issue against officers of corporations where a duty is imposed upon them under the tax laws ;
that of furnishing a list of the stockholders
or of paying over a tax on dividends which have

such, for instance,

for

assessment,^

as

But it will never be issued
by the corporation.'
until the duty has become fixed ; and, therefore, it will not lie to
compel the levy of a tax for a balance of accounts which still
been declared

remains to be adjusted by the proper statutory authority.* The
writ cannot confer an authority to do an act which could not voluntarily have been done ; and, therefore, cannot require an official
act

by one after he has gone out of

office,^

nor by one who,

though elected, has never qualified and entered upon the performance of his duties.^ Nor will the writ issue in advance of
There are conflicting cases on this point -wliich are collected in High on
Extraordinary Remedies, §§ 118-134; and in Dillon on Mun. Corp., § 671 and
People v. Governor, 39
note. Also in the recent Michigan and Texas cases.
Mich., 330 ; Bledsoe v. International R. R. Co., 40 Texas, 537 ; Keuchler v
'

Wright,

40 id., 600.

2 Insurance

Co. v. Baltimore,

33

Md.,

396, 309.

3 Gill, 487.
See Person i>. Warren R. R. Co., 33 N. J.,
to
was
one
of
mandamus
the lessee of a road to compel the pay.
441, which
ment of a tax upon it.
s

State v. Mayhew,

estate

V.

Rice,

35

Wis.,

178.

Perrine, 34 N. J., 354. That where proceedings have been begun
board,
they may be continued against their successors, see Basselt
against a
But the levy of a tax cannot be compelled after
V. Barbin, 11 La. An., 673.
'State

V.

the time fixed by law, for the levy has expired.

Har. &

J.,

•State

V.

359.

Bcloit,

31

Wis.,

380.

Ellicott

v.

Levy Court,

1
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of a duty, on any assumption that

it will not be performed in due

season.^

writ of mandavxus

One of the most common cases in which the

muncipality which
levy of tax to pay

one has recovered

judgment against
taxation, the

a

if

Thus,

a

should pajr.

it

is,

is employed in tax matters
has become the clear duty
where
of the authorities to levy a tax for general purposes, or for the
payment of some demand, and they refuse to do so.* In such
cases the remedy may be had on behalf of the state or the muncipality concerned, or by any individual whose demand the tax
can only be paid by means of

is

cases be

may not be essential

of Schools v. County Commissioners,
La. An., 298. A mandamus will not be issued
tax on the roll in advance of the time when

Commissioners
22

20

that
Md.,

449

judgState v.

to compel the spread-

is

ing of

a

Burbant,

tax in

by charter or
a

But

it

law.*

it

'

b}' the general

a

cannot be compelled to levy

excess of the restrictions which are imposed upon

;

but

the muncipality has been clothed with

it

the requisite power

;

perhaps be equally plain

it if

it,

a

is

it

a

compelled.' It
customary to make express provision bj' statute for such cases,
clear.
and when the statute requires the levy of
tax, the case
the duty may
When the statute does not expressly require

in proper

may

to be done.

On the

of Schools «. County Commissioners, 20 Md., 449 Ex
Council of Albany,
Cow., 358; Whiteley v. Lansing, 37
Morgan v. Commonwealth, 55 Penn. St., 456; Robinson v. Super;

Comniissioncrs
Common

parte

Mich.,

131;

3

;

237

5

'^

5

it

will be assumed that the officer will perform his duty when the
contrary-,
Ohio, N. S., 989, 393.
time oincs. Richards v. Zanesville,
McCall,
Manor
B.
Beam
an d. Board of Police, 43 Miss.,
See
Geo., 522;

visors of Butte County, 43 Cal., 353.

;

2

;

,

;

;

<

;

5

;

1
;

9

7

6

;

4

4

5

Knox County «. Aspinwall, 24 How., 376; Supervisors ». United States,
Wall., 435 Van Hofiman v. Quincy,
id., 535 Galena v. Amy,
id., 705
id., 484; Riggs «. Johnson County, id., 166; Weber
Walkley «. Muscatine,
■0. Lee County, id., 210; United States n. Keokuk, id., 514; Benbow v. Iowa
id., 313; Mayor, etc., u. Lord,
City,
id., 409; Supervisors ». Durant. id.,
415; States. Madison, 15 Wis., 33; State «. Beloit, 20 id., 79; State v. Milwaukee, id., 87; Watertown c. Cady, id., 501; State x;. Racine, 23 id., 258; HasIjrouck V. Milwaukee, 25 id., 122; Whiteley «. Lansing, 37 Mich., 131; Coy b.
Boynton v. Newton, 34 id., 510 Huntington v. Smith,
Lyons City, 17 Iowa,
25 Ind., 486 Olney v. Harvey, 50 111., 453 Lutterloh v. Commissioners, C5
N. C, 403; Gooch v. Gregory, id., 142; Gorgas v. Blackburn, 14 Ohio, 253;
Frank «. San Francisco Co., 21 Cal., 668; Flagg t. Palmyra, 33 Mo., 440;
State t>.Hug, 44 id 116 Commonwealth v. Allegheny Co., 37 Penn. St., 377, 290.
Am. Law. Reg, N. S., 392, per Miller, J. of
United States v. Burlington,
And see note to same case by .Judge Dillon.
the Federal Supreme Court.
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ment sbould have been recovered, in order that the duty to levy
a tax may he imperative.
If the amount of the demand is abso-

lutely fixed and determined as it would be by judgment, and the
law makes it the duty of the proper officers to levy a tax for its
payment as a settled demand, this is sufficient, and mandamus
may issue if performance of the duty is neglected or refused.^
Indeed it has been held in the case of bounty bonds, which by the
law under which they were issued were " a valid and lawful claim
"
against the township," to be paid in the same manner as the
"
are paid, that is to say. by the levy
ordinary township expenses
of a tax by the-township officers, an action upon the bonds would
not lie; mandamus

being the appropriate and also the adequate

remedy.^

The federal courts have no general power to issue the writ of
mandamus

to compel the performance

of duties under the state

That belongs to the province of the state courts. It
has nevertheless been held in many cases, that they might issue
the writ in order to compel municipalities to levy taxes for the
satisfaction of judgments which had been rendered in such
tax laws.

local authorities neglected or refused to
provide for by taxation, though clothed by law with full authorcourts, and which the

' Schoolbred

v. Charleton, 2 Bay, 63 ; Wilkinson v. Cheatham, 43 Geo., 258 ;
Clark Co. Court v. Turnpike Co., IIB. Monr., T43 ; Rodman v. Justices of Larue,
of Columbia, 10 Wend., 363; Peoples.
3 Bush, 144; People v. Supervisors
Bennett, 54 Barb., 480; People v. Supervisors of Otsego, 51 N. Y., 401; Kobinson «. Supervisors of Butte, 43 Cal., 353; Tarvers. Commissioners, 17 Ala.,
64 N. C, 557 ; State v. Smith, 11 Wis., 65 ;
527 ; Pegram v. Commissioners,
State V. Clinton County, 6 Ohio, N. S., 280; Cass v. Dillon, 16 id., 38; State
V. Harris, 17 id., 608; Columbia County v. King, 13 Pla.,451; Commonwealth
V. Pittsburgh, 34 Penn. St., 496 ; United States v. Sterling, 2 Bissell, 408.

' Campbell, J. in Dayton v. Rounds, 27 Mich., 82, citing People v. Township
Board of La Grange, 3 Mich., 187; Marathon ii. Oregon, 8 id., 372; People v.
Auditors of Wayne, 5 id., 223; People v. Porter, 18 id., 101. See also Robinson v. Butte County, 43 Cal., 353. In this case it is said if the officers order a
levy which is not sufficient to pay what is due on such a demand, a relevy
may be compelled by mandamus. When the proper tax has been levied, so
that it has become the duty of the treasurer to make jjayment on presentation
of the obligations, it is not necessary for the holder to have an order from the
county commissioners for the purpose, and consequently they will not be
State v. McCrillis, 4 Kans., 250.
compelled to issue one.
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The extent of the federal jurisdiction in state tax

cases is pointed out in recent decisions of the federal supreme
court, and it is shown to be purely exceptional.''
In some cases,

under state laws, these courts have appointed commissioners to
levy a tax when the local officers have refused to provide for it.'
But for this purpose the proper statutory authority must exist*
■See

Knox County v. Aspinwall, 24 How., 376, and other cases cited in
And see High on Extraordinary Eemedies, § 393.

note

3, p. 524.

' Kees

V.

Watertown,

19

Wall.,

107,

opinion by Hunt, J. ; Heine v. Levee
J. The opinion of Mr. Justice

Commissioners,
id., 655, opinion hy Miller,
Bradley, in the case last named, is reported in
^

Supervisors «. Rogers,
town, IP .d., 107, 117.
*

Rees

V.

Watertown,

19

7

Wall.,

Wall.,

175, cited

107.

1

Woods' Reports, 246.

and explained

in Rees

v.

Water-

