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IN GENERAL.
Cases in which the law requires the written evidence.
§ 360.
—Written evidence being considered of a higher nature than
oral testimony, it is a general rule that when written evidence
of a. fact exists, all parol evidence of it is excluded. In general,
whenever a written instrument is made between parties, and is
intended by them to contain the evidence and terms of their
362
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consent or agreement, or wherever there exists a written docu
ment, which by the policy of the law is considered to contain
the evidence of certain facts, the instrument or document is
regarded

it

of the agreement or facts which
and unless it is in the possession of the opposite

as the best evidence

records;

a

is

it

it,

or
be proved
party, and notice has been given to produce
to be lost or destroyed, secondary evidence of its contents
not admissible} And the fact that paper or entry belongs to
is

a public office, and cannot be removed,
not allowed to open
the door to parol evidence. The reason of the law requires the
best evidence to be given that the nature of the case will

admit of.”
The cases in which the law prohibits the substitution of oral
in place of written evidence, are:
Where the law requires any instrument to be in writing,
1.

testimony

such as records, public documents, oiﬁcial examinations, deeds
of conveyance of land, wills, when required to be in writing,
promises to pay the debt or answer for the default of another,
etc., and all other writings required by the statute of frauds.
is

2.

Where the parties have put their contracts and agree
tacitly agreed
ments in writing; as, in such cases the writing
upon by the parties themselves as the only repository and

is

is

is

3.

proper evidence of their agreement.
And thirdly, oral evidence cannot be substituted for any
mate
writing the existence of which
disputed, and which
rial either to the issue between the parties or to the credit of a
not merely the memorandum of some other
witness, and
fact.“

it

3-1 Greenleaf's Ev., §§ 86, 87, 88.
As to some of those contracts and mat
ters which the law requires to be in
writing, see, C. L., chap. 258.
Even
the admission of a party will not be
competent to prove the contents of a
record. or of an instrument which the
law requires to be in writing, unless
made in open court for the purpose of
obviating the production of the written
evidence: Welland C. Co. v. Hathaway.
Wend., 480, 486; Jenner v. Joliife,
.Tohns.. 9; Hasbrouck v. Baker, 10
Ibid., 248.
Nor can n party be com
pelled to accept his adversnr_v‘s
ad
missions in lieu of record evidence:

6 8

&

1

5 5

Mich., 360.
1-People v. Lambert,
Mich., 360.
2--People v. Lambert,
if a witness be asked to testify re
specting a transaction, before the ques
tion is answered it is competent for
the other party to inquire and know
whether the transaction be in writing;
and if it ls, the witness cannot be per
mitted to give parol evidence on the
subject:
Rice v. Blxier,
Watts
Serg.,
445.
And where the deed or
writing to be proved is only collateral
to the issue, the rule is the same as if
were directly in issue; parol evidence
Angel v. Rosenbury,
is not admissible:
12 Mich., 258.
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it,

But when the writing does not come within any of these
classes, it is said there is no ground for excluding oral evi
dence.
As, where a written communication is accompanied
by a. verbal one to the same effect, the latter may be received
as independent evidence, though not to prove the contents of
the writing, nor as a substitute for it. Thus payment of money
may be proved by oral testimony, though a receipt was taken;
and in trover, a verbal demand of the goods may be proved,
though a demand in writing was made at the same time. And
where the action is in tort for the conversion or detention of a
note or document, its existence and contents may be proved
without giving notice to the defendant to produce
as in such
case the pleadings give notice to the party that he
charged
with the possession of the paper.‘
notice to quit
So, also,
may be proved orally, without calling upon the defendant on
whom
was served to produce the original."
PUBLIC

LAVVS,

DOCUMENTS,

RECORDS,

ETC.

thereof in all courts, and in all proceedings within this state.”

°

a

Statutes of this state.-“The printed copies of all
§361.
statutes, acts, and resolves of this state, whether of
public or
private nature, which shall be published under the authority
of the government, shall be admitted as suﬁicient evidence

if

Statutes of other states and territories.-—“Printed
§362.
copies of the statute laws, and resolves of any other of the
United States, or of any territory thereof or of any foreign
state,
purporting to be published under the authority of the
respective governments, or if commonly admitted and used as
evidence in their courts shall be admitted in all courts, and in

all proceedings within the state,
such laws and resolves.”"

364

prima facie evidence of

3

§

cross-examine the witness concerning
them:
DeWitt v. Precott, 51 Mich.,
298; 16 N. W.. 656.
6—C. L.,
10172.
Where there is a
discrepancy between
an original
law
on ﬂle and the printed copies thereof,
the former must prevail:
Huiburt v.
Mich., 144.
Merriam,
7—C. L.,
10173.
As amended by
Laws of 1885, page 79, Act 82: Laws
5

2

;

&

John Hancock Mnt. Life Ins. Co. ‘v.
Moore, 34 Mich., 41; Kimball
Austen
Mfg. Co. v. Vroman, 35 .\1ich., 321.
4—1 Greenieafs Em, §§ 89, 90 Rose
V. Lewis, 10 Mich., 483.
Doug. Mich.,
5—Falkner v. Beers,
Documents cannot be considered
117.
as proven by the testimony of a witness
unless the adverse party is given the
opportunity
to inspect them, and to

as
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The acts of the legislatures of the several states may also
by having the seal of their respective states
aﬁixed thereto.” Where it is provided, as 1111d61‘ the laws of
be authenticated

is

a

;11

this state, that proof of the statutes of other states may be
made by a printed copy, in addition to the mode pointed out
by the act of congress, no reason which has been allowed to
apply to proof of private documents by parol can be said to
exist. Proof of such statutes must be made by a copy, either
exempliﬁed or otherwise, veriﬁed by oath, or by some method
regarded in law as of equal validity.
The reported decisions of the courts of the several states are
the only authorized exponents of their local statutes.” And if
farther explanation of them is needed, the true method is to
call in the testimony of experts to make the exposition, but not
to prove the contents of the law by them; and such experts
shall be learned in the law.1°
It is held that the common law,
as in force in this state, will be presumed to prevail in other
and that the laws of
sister state arc
states and countries
shown ;12 but not
the same as our own, until the contrary
But in
that our local statutes have been adopted elsewhere."

1

_.

365

F.

a

4

5

2

See, post,

364,

notes.

a

1

1

Mlch., 62;
12—Crane v. Hardy,
Mlch., 379.
Doug.
Jones v. Palmer,
13—Kermott v. Ayer, 11 Mlch., 184.
And courts, therefore, cannot presume
foreign
that the rate of interest in
country is the ame as that established
by the laws of this state: Ibld.
If
any presumption exists as to the laws
is that they con
of another state,
form in substance to the general pro
law; and in
visions of the common
the absence of proof it cannot be pre
sumed that another state has enacted

it

a

A

8

a

5

l

Mlch., p. 360.
Statutes of
states should be proved in the
same manner as provided in the state
law or in the Act of Congress. rather
lawyer
than by the testimony of
who has practiced within the state
Kopke v.
where they are in force:
People, 43 Mlch., 41:
N. W., 551.
9—People v. McQuaid,
Mlch.,
85
123; 48 N. W., 161.
Mlch., 349;
10-—People
v. Lambert,
see, also,
Greenl. Ev., §§ -187, 488.
11—IIlgh’s Case,
Doug. Mlch., 515;
see, Ellis v. Maxson, 19 Mlch.,
186.
bert,
other

§

may

5

Pennsylvania

Brightly's Purden's

1

proved by
be
Digest,
non-of
ﬂclal compilation of the statutes, ad
mitted in the courts of that state as
prima Incie evidence of the statute law
of the state, and the construction of
such statutes may be shown by its pub
llshed reports: People v. l\icQuaid, 85
Mlch., 123; 48 N. W., 161; Rice v.
Rankans, 101 Mlch., 378; 59 N. W.,
660.
if volume of law contains on
its title page the words “By author
ity." it thereby purports to have been
published by the authority of the state:
Gray. 150; see,
Merrlﬂeld v. Robbins,
also, Shotwell v. Harrison, 22 Mlch.,
410: Morse v. Hewett, 28 Mlch., 481;
Worthington v. Hanna, 23 Mlch., 534;
People v. Calder, 30 Mlch., 85: and.
ante,
358, notes.
printed volume
of the laws of another state which
purported on its title page
to be
“Printed by order of the governor,”
was held to be thereby suﬂiiciently au
thenticated, and admissible in evidence:
Wilt v. Oitler, 38 Mlch., 189.
8—Act of Congress of 1790: see,
C. L., 1897,
p. 49; People v. Lam
of
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for bigamy, where the validity of the ﬁrst mar
riage depended upon its conformity with the laws of another
state, which were shown to be in a statutory form, but were
a prosecution

not produced, it was held that, as against the innocence of
the accused, those laws could not be presumed to be the same
as our own; and that in such case the rule applied, that no
presumption could be made against the innocence of a party
charged with crime.“

of foreign countries.--The statute laws of
a foreign country may, aside from the provisions of the amend
ment of 1885 above quoted, be proved by an exempliﬁcation
under the seal of the state, or by a sworn copy." If our own
government has in any case promulgated a foreign law or
ordinance as authentic, that promulgation is sufficient proof!“
The evidence of an attorney from a foreign country cannot
properly be received to show the terms of a statute of that
Foreign statutes cannot be proved by parol without
coimtry.
some showing why secondary evidence becomes necessary."
§363.

Statutes

The common law, as in force in this state, will be presumed
to prevail in a foreign country, until the contrary is shown."

It

is necessary to prove foreign laws as facts."

Common law of other states and countries.—“The
unwritten or common law of any other of the United States,
§364.

or of any territory thereof, or of any foreign state or country,
may be proved as facts by parol evidence; and the books of
any of the statutes of this state. And,
as a parol contract to sell lands was
good at common law, and is only made
void by statute, therefore the courts
of this state will not presume such a
contract made in another state to be
void without proof that the statutes
of that state make it so: Ellis v. Max
son.

19

M-ich.,

186.

14—People v. Lambert, 5 Mich., 349,
364.

15-1
liill,

Greenl. Ev., 5 448; Packard
2 Wend.. 411; Lincoln v. But
tell, 6 \\'end., 475.
The proof may
be made by some copy of the law which
the witness can swear was recognized
V.

as authoritative
try, and which
I

in the foreign coun
was in force at the

366

time:

Spaulding

501.
16—i"'eoplc

v.

Vincent,

24

Vt.,

v. Lambert, 5 Mich., 361.
17—Kermott v. Ayer, 11 Mich., 184.
Where a foreign law is in question.
nothing can be known of its purport
until it is proved: Chapman v. Colby.
47 Mich., 46. 51: 10 N. W., 74.
1S———l~ilgh'scase, 2 Doug. Mich., 515;
Doug.
and see, Jones v. Palmer,
1
Mich., 380; Crane v. Hardy, 1 Mich.,
63; Ellis v. Maxson, 19 Mich., 186:
see observations as to these cases with
prosecutions:
reference to criminal
People v. Lambert, 5 Mich., 383. 364.
19—Morrissey
v. People, 11 Mich.,
340: Rice v. Rankans, 101 Mich., 378:
59 N. W., 660.
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reports of cases adjudged in their courts may also be admitted
as evidence of such law.”2°

The unwritten law must, from the nature of things, be
And the foreign common law
proved by parol evidence.”
The usual course is to
must be proved by living witnesses.”
make such proof by the testimony of competent witnesses in
structed in the laws, customs and usages, under oath.”
Ordinances of cities and villages.--“All laws, by
§365.
laws, regulations, resolutions and ordinances of the common
council, or of the board of trustees of any incorporated city or
village in this state, may be read in evidence in all courts of
justice, and in all proceedings before any ofﬁcer, body or board,
in which it shall be necessary to refer thereto, either from a
record thereof, kept by the clerk or recorder of such city or
village, or from a printed copy thereof, purporting to have
been published by authority of the common council or board

of trustees, in a newspaper published in such city or village,
or from any volume of ordinances, purporting to have been
printed by authority of the common council or board of trus
tees of such city or village; and such record, certiﬁed copy, or
volume shall be prima facic evidence of the existence and
validity of such laws, regulations, resolutions and ordinances,
without proof of the enactment, publishing, or any other thing
concerning

the

same.”'~’4

Public documents--records, etc.—Books and records
§366.
kept by persons in public oﬁices, in which they are required
by statute to write down particular transactions, occurring in
the

course of their public duties, and under their personal
and all papers and documents required by law

observation,

20—C. L., I 10174; Barger v. Fara
130 Mlch., 487: 00 N. W., 281.
21—People v. Lambert. 5 Mlch., 361.
22—Morrissey
v. People, 11 Mlch.,

ham,

340, 341.

It

is not
23—Greenl. Ev., 5 488.
that the witness should be
necessary
of the legal profession:
R. v. Dent,
1 Car. & Kirw., 97.
it may be proved
by any person who is or has been in
a position to render it probable that
he would make himself acquainted with
it; but there must be some special

367

ground for believing that the person
who is offered is more than ordinarily
capable of speaking on the subject:
Van der Donck v. Thelluson, 8 M. G.
& Scott. 812.
2-i—C. L., § 10193.
This section
places city and village ordinances upon
the same footing with the statutes. so
far as relates to the method of proving
their contents: Napman v. People, 19
Mlch., 352; see, Slielden v. Hill. 33
Mlch., 172: Van Aistine v. People, 37
Mlch., 524-5.
.
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to be ﬁled by any pubiic'oﬂ'icer in his office, or to be entered
and recorded therein, and duly ﬁled, entered or recorded there
in, are admissible in evidence.”
Such records and documents, however, on account of the in
convenience of removing them from the repositories provided
for them by law, may be proved by certiﬁed copies, as will be

noticed."
selves introduced in
proof of their oﬂicial
proper repository?"
hereafter

When such books and records are them
evidence, they must be accompanied by
character, and that they come from the
But a book of record, though kept by a

public oﬁicer, is not evidence where there is no law requiring
it to be kept, or declaring it to be evidence."
§367. Record must be proved as a whole.-—When a record
or document is offered in evidence, the whole thereof, or so
much as is material to the point in issue, must be admitted

if

r’equired. Thus, the record of a. survey of a road’ being an
entire thing, a part of the record of a survey cannot be ad
mitted without allowing the whole survey to go to the jury.”
25-1

Greenif. Ev., § 483.
26—See, also, C. L.. 5 10169.
This
section held not to apply where the
originals would not prove themselves:
Shelden v. Merrill. 69 Mich., 156; 37
N. W.. 66; Nor when the question of the
forgery of the original instrument is in
issue: People v. Swetiand. 77 l\ilch.. 53 :
43 N. W.. 779. It is sufficient it the cer
tiﬁcate conforms in substance to the
requirements of the statute:
Bills v.
Keesler, 36 Mich.,
69;
I-luntoon v.
O'Brien. 79 Mich., 227; 44 N. W.. 601.
‘The certiﬁed copy must be accurate and
entire: Doyle v. Mizner. 42 Mich., 338:
See, further, Tessman v.
3 N. W.. 968.
United Friends of Michigan, 103 Mich..
185; 61 N. W., 261; Iloﬂman v. Pack.
W. & Co., 114 Mich., 1; 71 N. W..
1095.
But copies of maps in the oﬁice
of the commissioner of the state land
are not admissible in evidence
oﬂice
unless accompanied by the field notes
of tha survey of the lands: Wilson v.
Hoffman. 54 Mich., 246; 20 N. W., 37.
And the commissioner's certiﬁcate must
show that they are copies of maps or
papers in his ofiice: Ibid.
As to maps
from the oﬂice of the commissioner of
the state land oﬁce, see, C. L., 5 1305.

v. Blckford. 9 Fos
27——Wl:|itehouse
ter, 471; Hall v. People. 21 Mich., 456.
Thus. where the original records of the
proceedings of a township board were
Held, that they
oifered in evidence:
were not admissible without proof of
the otlicial character of the board or
of its members. and that the writings
were the oﬂiclai records of the pro
ceedings of the board; and that the
recitals in the record stating the oﬂicial
character of the persons composing the
board, and that the writing was a rec
ord ot their proceedings, and was not
suﬂicient evidence
for that purpose:

Ibid.

28—Smith

v.

Lawrence,

12

Mich.

431.

29—Moore v. People, 2 Doug. Mich.,
420; and see. Piatt v. Stewart.
10
Mich., 260; Emery V. Whitwell,
6
Mich., 475.
So, the enrolled decree
and proceedings in a suit in chancery,
collected and attached together. as pro
vided by the statute, constitute the
record of the cause.
When any part of
it is read in evidence by one party.
every other part of it is also evidence.
and may be read by the opposite party:
Thayer v. McGee. 20 Mich., 195.

368
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§368. Aﬁidavits
by law the affidavit
the United States,
may be received in
the same

First.

LAWS,

src.

made out Of this state.—-“In

§368
cases where

of any person residing in another state of
or in any foreign country, is required, or
judicial proceedings in this state, to entitle
to be read, it must be authenticated as follows:
It must be certiﬁed by some judge of a court having

a seal, to have been taken and subscribed before him, specify
ing the time and place where taken;
Second.
The genuineness of the signature of such judge,
the existence of the court, and the fact that such judge is a
member thereof, must be certiﬁed by the clerk of the court,
under the seal thereof; or,
Third. If such aﬂidavit be taken in any other of the United
States, or any territory thereof, it may be taken before a com

duly appointed and commissioned by the governor
of this state to take afﬁdavits therein, or before any notary
public or justice of the peace authorized by the laws of such
state to administer oaths therein.
The signature of such
notary public or justice of the peace, and the fact that at the
time of the taking of such afﬁdavit the person before whom the
same was taken was such notary public or justice of the peace,
shall be certiﬁed by the clerk of any court of record in the
missioner

county where such affidavits
of such courts.”3°

shall be taken, under

the seal

Records of foreign courts.—“'I‘he records and judi
§369.
cial proceedings of any court in the several states and terri
tories of the United States, in any foreign country shall be
admitted in evidence in the courts of this state, upon being
authenticated by the attestation of the clerk of such court,
with the seal of such court annexed, or of the officer in whose
custody such records are legally kept, with the seal of his
ofﬁce annexed/’31
In the absence
.'30—C. L., Q 10144.
of the certiﬁcate required by this stat
that a
ute there is no presumption
notary has authority
to administer
Berkery v. Judge of Wayne
oaths:
Circuit, 82 Mich., 160; 46 N. W., 436.
81—C. L., 5 10145.
17 Mich., 535.

man.

24_

Cnpiing v, Her

The constitution of the United States
requires full faith and credit to be
given in every state to the records and
judicial proceedings of other states;
but this requirement does not extend
to the giving of validity to those pro
ceedings
which in themselves are mere
nuiiiiies.
it ls implied in judicial pro
ceedings
that the courts assuming to

369
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Copies of records of foreign courts.—“Copies of such
§370.
records and proceedings in the courts of a foreign country,
may also be admitted in evidence upon due proof:

That the copy offered has been compared by the witness
with the original, and is an exact copy of the whole of such
original;
1.

2. That such original was in the custody of the clerk of
the court, or other officer legally having charge of the same;

and,
3.

duly attested by a seal, which shall be
the seal of the court in which such record or pro

That such copy

is

proved to be
ceeding shall be.”-"2

“The preceding sections“ shall not prevent the proof of any
or judiciai proceeding of the courts of any foreign
country, according to the rules of the common law, in any
other manner than that herein directed, nor shall they be
construed as declaring the eﬁect of any record or judicial
record

proceeding, authenticated

as therein prescribed/’34

Records of courts of other states, rule of the federal
etc.—By virtue of federal statute the records and
judicial proceedings of courts of other states and territories
of the United States may be proved by exempliﬁed copies, at
tested by the clerk of the court, with the‘ seal of the court
annexed, if there be a seal, together with the certiﬁcate of the
§ 371.

statutes,

and to render judgment
should
have had competent authority to do so
in the particular case; and when this
authority is wanting, whatever is done
It cannot, therefore,
is not judicial.
be within the protection of the federal
And if the record by its
constitution.
recitals makes a prime facle case of
Jurisdiction,
no one In another state
or country is concluded thereby, but
may show what the real fact was, and
thus disprove the authority for making
such a record: Reed v. Reed, 52 Mieh.,
121: 17 N. W., 720.
32—C. L., 10146.
33—’1‘he preceding sections are C. L.,
at-t

IQ

10144,

10145,

10146.

See, act of
34—C. L., 5 101-47.
Congress of May 26. 1790, and March
27, 1804, 1 C. L., 1897, p. 40.
The

exempiitication of a judgment of a
foreign court which is admitted to have
had common
law jurisdiction
of the
subject matter, and which is authenti
cated by the seal of the court and the
signature of the clerk. is suﬂicient both
at common law and under our statute.
The statute (C. L., 5 10147) authorizes
the proof of foreign judgments accord
ing to the rules of the common law:
Capiing v. Herman, 17 Mich., 524. I535.
A judgment rendered in a United
States court, authenticated in the com
mon law mode, and in the manner pro~
vided by the laws of this state, is ad
notwithstanding
missible in evidence,
the form of the authentication is not
such as the acts of Congress require
to make it evidence in all places: Dean
v. Chapln, 22 Mich., 275.

370
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judge, chief justice or presiding magistrate,
be, that the said attestation is in due form.“

§372

as the case may

Records of courts of this sta.te.—A common law
§372.
record of a judgment in the circuit court not being necessary,“
the ﬁles and journal entries in the case are deemed a substitute
for such judgment record, and to constitute the record itself."
And a judgment of the circuit court is to be proved by such
original ﬁles and journal entries.“ Such original ﬁles, entries
and records of the court may always be used in the same court
without further’ailthenticationﬁ" ‘If the ﬁles have been lost,
the calendar entries may be given in evidence to “show the
steps taken in the cause before judgment."
And where an
indictment was lost or destroyed, parol evidence of its con
Journal entries of interlocutory
tents was held admissible.“
orders and decrees in chancery are to be considered as originals,
and are admissible in evidence without producing the enroll

ment.“

of Congress of

26,
May
L., 1897, p. 49.
The rec
ord of a judgment of a court of record
in another state cannot be impeached
in this state by showing in opposi
tlon to its recitals that process was
not served on the defendant, nor can
any
proof be received to contradict
material fact appearing by such rec
ord. unless such proof would be re
ceived in the court in which the judg
ment was rendered: Wilcox v. Cassick,
2 Mich., 165; see, Weeks v. Downing,
30 Mich., 4.
36—Kenyon v. Baker, 16 Mich., 373.
1 Mich.,
v. Mcllenry,
37—Norvcll
227, 232: Emery v. Whitwell, 6 Mich.,
The setting aside of a default,
474.
and the proceedings based thereon, by
the circuit court, forms no part of a
Final
law judgment record:
common
v, Backus, 18 Mich., 218.
The enrolled
decree and the proceedings in a suit in
chancery, collected and attached to
gether as provided by the statute, con
stitute the record of the cause: Thayer
v. McGee, 20 Mich., 195.
v. Holbrook, 2 Mich.,
38—Prentiss
372, 374; Crane v. Hardy, 1 Mich., 56,
and Norvell v. Mcilenry. 1 Mich., 227;
Kenyon v. Baker, 16 Mich., 373. Proof
of the ﬂrml entry of judgment is not

35—Act

1790,

1 C.

sumcient evidence of a valid judgment.
The ﬂies and previous entries should
be shown, so that it may appear that
acquired Jurisdiction,
the court
and
that the regular steps were taken to
warrant a judgment.
No presumption
can arise in favor of a. ﬁnal entry of
Judgment that has no previous steps
to explain or warrant it: Ib|'d., Ken
yon v. Baker, 16 Mich., 375: see Ken
yon v. Woodward, 16 Mich., 326.
Where a judgment in one case is in
troduced in evidence in another cause,
parol evidence
to
is not admissible
defects; the rec
supply jurisdictional
rod must be complete in itself: Mont
gomery v. Merrill, 36 Mich., 97.
39—Crane v. Hardy, 1 Mich., 56;
When
Norvell v. Mcllenry, Ibid., 227.
of a. cause, its
a court has Jurisdiction
col
proceedings cannot be impeached
laterally; nor, when of record, can
there be any proof given in opposition
Holmes, 1
Clark
v.
to the record:
Doug. Mich., 390, 398.
40—Norvell

v.

liiclienry,

1

Mich.,

227.

41—I’eople

v. Dennis,

4 Mich.,

609,

617.

42-—Lothrop v. Southworth,
436,

371

448.

5 Mich.,
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Probate recordS.—“Every probate court shall be a
§373.
court of record, and have a seal; and each judge of probate
shall keep a true and fair record of each order, sentence and
decree of the court, and of all wills proved therein, with the
probate thereof, of all letters testamentary and of administra
tion, and of all other things proper to be recorded; and, on
the legal fecs being paid, shall give true copies of the ﬁles,
records and proceedings of the court, certiﬁed by him under
the seal of such court.”43
“All copies so attested shall be legal evidence in all the
courts of law and equity in this state; and certiﬁcates of pro

or of guardianship, attested by the
bate, of administration,
judge of probate, may be given in evidence, and have the same
effect as any probate, letter of administration, or letter testa
mentary, or of guardianship, made out in due form of law.”“
Justices’ courts, judgments, proceedings, etc., in this
state.-“A transcript from the docket of any justice of the
peace, of any judgment had before him; of the proceedings in
the cause previous to such judgment; of the execution issued
thereon, if any, and of the return to such execution, if any,
when certiﬁed by the justice having control of such docket,
shall be evidence to prove the facts stated in such transcript.”4-"
The transcript would be insufficient if it be a transcript of
§ 374.

Haire, 29 Mich., 207; Holcomb v. Tift,
Farrand v. Caton,
43—C. L., 1 647.
I" 54 Mich., 647; 20 N. W., 627.
69 Mich., 235; 37 N. W., 203.
A transcript which is not certiﬁed
When an administrator sues, his let
as a transcript may be proved by the
are competent
tcrs of administration
of the capacity in which he
acts: John Hancock liiut. IA. ins. Co.
And icttcrs
v. Moore, 34 Mich., 41.
of guardianship,
of the appointment
Bur
and authority of the guardian:
rows v. Bailey, 34 Mich., 64.
4-i—(‘,. L., 5 648.
Probate registers
appointed under (‘. L., Q 2354, are com
petent to make such copies: C. L., §
evidence

2555.

4.’-—Where a justice. in pursuance
of the statute (C. L.. § 960), certiﬁes
of a judgment from the
a transcript
docket of a former justice, which he
certlilcs is in his control, full credit
will be given to such certiﬁcate. and
it will be presumed that the docket is
Fncey v.
legally in his possession:
Fuller, 13 Mich., 527; see, Jamison v.

oath of the justice: but where neither
certiﬁed nor otherwise proved, it is not
admissible in evidence to prove a judg
ment:
Wilbur v. Goodrich, 34 Mich..
84.
As to supplementing a judgment
record of a justice with other evidence
of essential facts omitted, see, Smalley
v. Lighthall. 37 Mich., 348.
But oral
proof cannot be given of matters which
requires
tho
law
to be
docketed:
Mudge v, Taples, 58 Mich., 307; 25
N. W., 297; Weaver v. Lammon, 62
Mich., 366: 28 N.‘ W., 905: Stoll v.
Padley, 98 Mich., 13; 56 N. W., 1042.
The docket
itself. veriﬁed by the
justlce, would equally be evidence
of
the facts stated in the docket:
Good
rich v. Burdlck. 26 Mich., 41: Schlat
terer v, Nickodemus, 50 Mich., 315;

‘Y
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the judgment merely. 'It must appear by it that the justice
had jurisdiction of the person and the subject matter.“ Such
transcript duly certiﬁed is evidence in all cases, even in actions
The juatice's return
N. W., 489.
be taken as true as to matters not
required to be entered on the docket;
Weaver v. Lammon, 62 Mich., 366; 28
N. W., 905.
15

will

in Goodseii v. Leonard, it was ob
jected that a certiﬁed transcript of a.
justice‘s judgment was improperly ad
mittcd in evidence. for the alleged de
fect that it did not show that it had
with the original, and
been compared
was a correct transcript therefrom and
But the
the whole oi’ such original.
court say. this certiﬁcate declares the
transcript to be a "transcript from the
docket of B . . . . . . late a justice of the
peace of G . . . . . . in said county, of the
judgment rendered by him in the above
entitled cause, and ol all the procrcd
had by and before him in the
inga
cnusc, so far as they appear upon his
docket. u:hi('h is in my possession, and
of which docket and of mid judgment
I have control,” and we think it fully
complies with the law. C. I... § 960.
This section is complete in itself, and
the provisions ot the general chapter
on evidence do not have any applica
tion to qualify its provisions: Goodseli
v. Leonard, 23 Mich., 374.
46—Ben v. Borst, 9 Wend.. 292:
A
Alien v. Carpenter, 15 Mich., 33.
justlce's docket showing a judgment in
an attachment case, but no aﬂidavlt or
bond. and showing also an execution
issued. but not its return. is not com
petent evidence in support of an ex
ecution sale, without proof of the ﬁles
in the case, or of a proper search for
them: liogsett v. Ellis, 17 Mich., 351:
363.
see, Gordon v. Ward. 10 lii'lch.,
in proving a judgment rendered against
a defendant who did not appear, a
transcript of the docket entry of the
which
judgment
was
introduced.
showed that the summons was issued
May 18. and was personally served
May 22. and that judgment was rend
did
dered May 29: but the transcript
not show when the summons was made
returnable or whether the suit had
from
been kept alive by adjournment
the return day to the day of rendering
judgment: Held, that it was competent

to introduce the summons in evidence to
show that it was returnable on the 29th
of May, the day when judgment was
rendered.
But when the summons was
introduced, it was tound that the con
stable's
return
of service indorsed
thereon left it in doubt as to whether
the service was personal or by copy:
Held, tnrther that it was competent
to prove by the constable as to whether
service was in fact personal, or by
copy:
Smaliey v. Lighthali, 37 Mich.,
348.

Mere irregularities or errors will not
the rejection of a collateral
judgment oﬂered in evidence; to war
rant such rejection, the defects must
be such as to render the judgment
jurlsdictlonally
Bigelow v.
invalid:
Barre,
Mich., 1; see, Hunt v.
30
Strew, 38 Mich., 85.
The record’ot a court of a justice
of the peace consists of the entries
upon his docket, every item of which is
enumerated in the statutes.
C. L., 5
By the next section the Justice
957.
though he is not
may, it he chooses,
bound to, state any other matters than
those enumerated in and required by
the previous section. By C. L., 55 960,
a transcript, duly certiﬁed, is made evi
dence, not only of the judgment. but
of the proceedings previous
to the
judgment, “to prorc the facts stated
in the trrm.vcript,” but of nothing tur
ther; and though the statute does not
expressly so declare, we sec no reason
to doubt that the docket itself. veriﬁed
by the justice, would eqhally be evi
dence “of the facts stated in H."
The
facts which the statute requires to be
thus stated would, in all ordinary
cases. be suﬁlcient to show the juris
diction of the justice.
But a proceed
ing by attachment, which seizes a de
fendant’s property before judgment or
trial, is exceptional, and no jurisdic
tion exists to issue
an atmchment
without an afiidavit ﬁrst made by the
plaintiff,
or some person in his be
half, and ﬁled with the justice, show
ing the facts required by the statute:
and this aiﬂdavit is made the basis of
the suit, and a condition precedent to

justify
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be evidence, un

must appear from the

transcript that the process was properly served, or that the
defendant appeared, or it will not be evidence that the justice
had jurisdiction." But where the entry on a justice’s docket
does not show the time when the summons was served, and the

ﬁles are lost, the time of service may be proved by the justice,
the statute 5° not requiring the time of service to be entered on
If the justice enters upon his docket in regard
the docket.-'>‘

all that the statute requires, the ordi
nary presumption in favor of oﬁicial action must support the
‘
proceedings."
The docket of a justice, or a transcript of the proceedings
in a suit in which the jurisdiction of a cause and of the person
of the defendant appears, is conclusive in evidence." But the
record of an inferior court may be contradicted to the extent of
showing the want of jurisdiction of the person or of the subject
matter.“
IC
Whenever it shall become necessary, in any action or other
proceeding before a justice of the peace, to give evidence of a
to his own proceedings

While,
the exercise of the jurisdiction.
therefore, in an attachment suit, the
docket is evidence that a judgment has,
in fact, been rendered in the suit, and
of the proceedings entered
the
upon
docket, it does not show nny jurisdic
tion of the justice to render it.
And
in these special proceedings, jurisdic
tion is not to be presumed.
Proof.
therefore, of the justit-e's docket (which
would be good as far as it goes),
would not, without such atiidnvit. show
a valid judgment:
Goodseli v. Bur
dick. 26 Mich., 41.
47—Maynard v. Thompson. 8 Wend.,
393; Cornell v. Cook. 7 Cow., 313.
48——'I‘ownsend v. Chase, 1 Cow., 115.
49—l\ianning
v. Johnson.
7 Barb.,
457; see. Smaiiey v. Lighthail, 37
Mich., 348.
.
50-—C. L.. § 957.
51-—Van Kieek v. Eggleston, 7 Mlch.,
.

511.

62—Peck v. Cavell. 16 Mich., 9, 11.
As to what a transcript to ﬁle in the
circuit court should show, see same
case,

pp.

53—Hard v. Shipman, 6 Barb., 621;
Clark v. Iiolmcs, 1 Doug. Mlch., 390;
see, Van Kieei: v. Eggieston, 7 Mlch.,
511.
As to how far a judgment
against the principal
on a secured
debt is evidence of liability against the
surety; see, Lee v. Wlsner, 38 Mich.,
88.

54-—Clark v. llolmes, 1 Doug. Mich.,
But, in a suit upon a judgment
rendered by a justice of the peace, the
docket entry of the justice that the
defendant appeared and pleaded
in
uch action,
cannot be disprovedi
Facey v. Fuller, 13 Mich., 5-7.
Where
a justice mistook a promissory note
ﬂied with him for a confession of judg
ment, and entered up a judgment as by
Held, that in n
confession thereon:
suit upon the judgment, it was com
petent to introduce the ﬂies in the
ﬁrst case containing the note. for the
purpose of showing the mistake. and
that no valid judgment by confession
had been entered: Dodge v. Bird, 19
Lfich., 518.
390.

11, 12.
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judgment or other proceeding had before him, the original
entry of such judgment or other proceeding, or a transcript
thereof certiﬁed by him, shall be good evidence thereof before
such justice.”" The docket of a justice is evidence of itself,
when the cause in which it is introduced is before himself, in
the same manner as an original record would be in a court to
which it belongs.“ In such case no evidence is necessary that
he was a justice at the time, and that the docket produced by
him is his docket.“
“The proceedings in any cause or matter, had before a jus
tice, may also be proved by the oath of the justice; and in case
of the death or absence of the justice, they may be proved by
producing the original minutes of such proceedings, entered in
a book kept by such justice, accompanied by proof of his hand
writing, or they may be proved by producing copies of such
minutes, sworn to by a competent witness, as having been com
pared by him with the original entries, with proof that such
entries were in the handwriting of the justice/’58
The justice cannot give parol evidence of the contents of his
docket; the docket must be proved and veriﬁed by the oath of
the justice.‘
After judgment is pronounced by the justice,
and before the proceedings are entered on his docket, the
minutes or memorandum of the justice, made at the time of
giving judgment, and ﬁled with the papers in the cause when
proved by the justice, is competent evidence of the judgment?
Proceedings before justices of other sta.tes.—“The
§375.
otlicial certificate of any justice of the peace within any other
state of the United States, of the proceedings and judgment
in any case before him as such justice, with the certiﬁcate of
the clerk of any court of record in the county or district in
which such justice has executed his oﬂice, attested by his offi
cial seal, setting forth that the signature to the certiﬁcate of
the justice is genuine, and that he was such justice at the date
See, Schiatterer
55—C. L., I 959.
Nickodemus, 50 Mich., 315; 15 N.
W., 489.
56—Smith v. Frost, 5 Hill, 431.
57—(‘-roff v. Griswold, 1 Denio, 432.
58—(‘. I... § 961.
1—Boomer v. Iiaine, 10 Wend., 525:
v.

Hickey v. Hinsdaie, 8 Mich., 267, 273.
2——Hickey v. Hinsdaie, 8 Mich., 267,
273.
The entry in the docket is evi
dence of the judgment, but is not the
judgment itself; one is a judicial and
the other a ministerial or clerical act:
Ibid.
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be suﬂicient evidence

The remarks above as to the suﬁiciency of the transcript of
tate, are equally
a judgment rendered by a justice in this
applicable to a certiﬁcate of a judgment rendered in another
state. The statute giving authority to the justice to act, must
be produced and proved; for, unless it appear that the subject
matter of the suit was within his jurisdiction, and the proceed
ings in the cause conformable
would be illegal.“

to the statute, the proceedings

Copies of records and documents in this state.-When
§ 376.
the records or proceedings of one court are to be used in an
other court or proceeding in this state; and when any public
records, documents and papers in this state are to be proved,
they may be proved by copies or transcripts duly certiﬁed by
the clerk or oﬁicer having the custody thereof. And for that
purpose the statute provides, that: “Copies of all papers, rec
ords, entries and documents, required by law to be ﬁled by any
public oﬁicer in his oﬁice, or to be entered or recorded therein,
and duly ﬁled, entered or recorded according to law, certiﬁed
by such officer to be a true transcript, compared by him with
the original in his oﬂice, shall be evidence in all courts and
proceedings, in like manner as the original would if pro
duced.”'*

3-C. L., 5 10171. A properly cer
tiﬁed transcript of a judgment rendered
in another state. on personal service
and personal appearance,
is competent
evidence of the Judgment, in this state,
and of the jurisdiction of the justice:
Campbell v. Wallace, 46 Micl1., 320; 9
N. W., 432.
It will not be presumed
that a "county clerk" i a clerk of
a court of record and a certiﬁed trans
cript authenticated by such an oﬁilcer
is not admissible:
Howard v. Coon,
93 Mlch., 442; 53 N. W., 513.
As to
what is essential by way of seal, see,
C. L., 5 10175.
4—'l‘homas v. Robinson, 3 Wend.,
267.

5-(‘.

Ante, 5 366, note
L., ii 10169.
See, Bradley v. Silshee. 33 Mich.,
A copy of a record will not he
Wholly rejected because the certiﬁcate

26.
328.

attached is conﬁned to a portion of the
document only; the copy will be evi
deuce so far as it is properly certiﬁed:
Glllmun v. Rlopcile, 18 Mich., 145.
It is the duty of an oﬁicer certifying
to a paper or instrument, to give an
accurate copy of the entire document.
He calmot certify to a legal conclusion.
Thus in certifying to an instrument
having a certiﬁcate of acknowledgment
appended.
he cannot certify that the
paper is ackowledgcd in the usual form,
as that would be certifying merely to
a legal conclusion in respect to the
acknowledgment. He must give an sc
curate copy of the certiﬁcate of ac
knowledgment: Doyle v. Misner. 42
Mich., 332, 338; 3 N. W., 968.
Not
only certiﬁed copies, but sworn copies.
also,
of original instruments on ﬁle
in public oﬁiccs, are admissible in evi
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How records, documents, etc., certiﬁed.—“Whenever
copy of any affidavit, record, document or paper,
is declared by law to be evidence, such copy shall be certiﬁed
by the clerk or officer in whose custody the same is by law
‘required to be, to have been compared by him with the original,
and to be a correct transcript therefrom, and of the whole of
such original; and if such ofﬁcer have any official seal by law,
§377.

a certiﬁed

such certiﬁcate shall be attested by such seal; and if such
certiﬁcate be given by the clerk of any county, in his official
character as such clerk, it shall be attested by the seal of the

court of which

he is

clerk.”°

“But the preceding section shall not

be construed to require

the aﬁixing of the seal of any court to any certiﬁed copy of any
rule or order made by such court, or of any paper ﬁled therein,
when such copy is used in the same court, or before any oﬁicer
thereof; nor to require the seal of the supreme court to be
of any rule or order of that court,
aﬁixed to a
certiﬁed copy
when used in any circuit court.”"
Certiﬁcates of conviction.--The certiﬁcate of a justice
conviction for a criminal oﬁense made and ﬁled in the
oﬁice of the county clerk, as required by law, or a'duly certiﬁed
copy thereof, is evidence in all courts and places of the facts
§ 378.

of

a

therein contained
Such certiﬁcate

.3

is competent evidence of the facts therein

deuce: Pierce v. Rehfuss. 35 Mich., 53;
see, Sheiden v. Merrill, 69 Mich., 156;
37 N. W., 66.
A copy oi a chattel mortgage, certi
ﬂed by the township clerk to be a true
and compared copy oi‘ the original on
iile in his oiilce. and oi’ the whole ot
is sufﬂcient to entitlc
snch original,
in
the copy so certiﬁed to be received
evidence: Bills v. Keesier, 36 Mich.,
69; see, C. L., I 9528.
It is not neces
6—C. L., 5 10166.
sary that the certiﬁcate shall be in
with
the
verbal conformity
exact
statute: it will he suﬂlcient it it con
tains in substance what the statute
requires: Bills v. Keesier, 36 Mich., 69.
thc
But the mode of authenticating
documents, records and proceedings of
any of the departments or courts of the
United States, is governed by the laws

of the United States, and by the prac
tice of such departments and courts,
and not by the statutes of the state:
Gillman v. Riopeile, 18 Mich., 158;
Lacey v. Davis, 4 Mich., 140.
The
statutes of the United States make
certified copies, etc., equal in evidence
Stat.,
to the originals: U. S. Rev.
§ 886; Lee v. Wisner, 38 Mich., 87.
This section, C. L., 5 10106, does not
apply to certiﬁcates to transcripts of
justices’ judgments:
Goodseil v. Leon
ard. 23 Mich., 374.
7—C. L., 5 10167.
8-C. L., 55 1044, 1045, 1046. The
certiﬁcate of conviction, if filed or duly
certiiled, is the proper evidence
of
conviction;
such
it it has not been
may be
ﬂied. then secondary evidence
received: People v. Benjamin, 2 Parker
C. R., 201,
212.
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it does not contain evidence that the court had
obtained jurisdiction over the personiof the prisoner, and it

stated, although

by parol evidence, showing that there
Yet it seems that a certiﬁcate of
conviction by a court of inferior jurisdiction may be so far
contradicted as to prove that the colu-t had no jurisdiction of
cannot be contradicted
was no

the

trial or conviction.

ol'I"ense

or of the person of the prisoner.”

is now
Certiﬁcates of marriage.-It
provided
§ 379.
or of any
that, “The record of any license to marry,
marriage certiﬁcate, in any county clerk’s otﬁce, or a eer
tiﬁed copy thereof, shall be pr-ima facie evidence in any court
or proceedings in this state, with the same force and eifect as
if the original were produced, both as to the facts therein con
tained and as to the genuineness of the signatures ethereto.”‘°
On a trial for bigamy, where it was sought to prove the ﬁrst
marriage by a marriage certiﬁcate, it was held that neither the
certiﬁcate nor the record thereof was competent evidence on
a criminal trial, where the defendant was entitled to confront
the witnesses."
Certiﬁcates of the registry of deeds and mortgages,
§380.
etc.—-The register [of deeds] shall certify upon every instru
ment recorded by him the time when it was received, and
a reference to the book and page Where

it

is

recorded."

Notary certiﬁca.tee.—“The certiﬁcate of a notary
§381.
public under his hand and seal of oﬂice, of oﬁieial acts done
by him as such notary, shall be received as presumptive evi
dence of the facts contained in such certiﬁcate; but such certiﬁ
cate shall not be evidence of notice of non-acceptance or non
payment in any case in which a defendant shall annex~to his
9—'Peopie v. Powers. 7 Bar-b.. 462;
v. Holmes, 1 Doug. Mlch., 390.

Clark

10-—C.

L., I

8611.

11—Peopie v. Lambert. 5 Mlch., 349,
To constitute marriage, an ac
365.
or marriage is not es
tuai ceremony
sential to the establishment of the re
It is
lation of husband and wife.
suﬂicient that a man and woman of
and in respect to
due competency,

whom no impediment exists, consent
to take each other as husband and wife
and actually cohabit as such:
Peet
v. Peet, 52 Mlch., 467; 18 N. W., 220;
v. Kimmeii, 31 Mlch.,
see. Hutchlns
126.

12—C. L., 5 8986.
The certiﬁcate
required by this section, lndorsed upon
the instrument,
is evidence
of such
record: Jakway v. Jennison, 46 Mlch.,
521; 9 N. W., 836.
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§ 382

received ‘such

notice.”‘3
Various other public records, documents, certiﬁcates,
etc-—Certiﬁcates of the purchase of public lands, signed by the
receiver, shall be evidence in any court in this territory, that
the possession of the lands described in said certiﬁcate or cer
tiﬁcates is in the person or persons, his, her, or their heirs or
assigns, holding said certiﬁcate or certiﬁcates, as against any
person or persons, not having a better title to such land than
§ 382.

actual possession.“

“Certificates of purchase of university and school lands,
issued pursuant to the provisions of law, shall entitle the pur
chaser to the possession of the lands therein described, and
shall be suﬂicient evidence of title to enable the purchaser,
his heirs or assigns, to maintain actions of trespass for injuries
done to the same, or ejectment, or any other proper action or
proceeding to recover possession thereof, unless such certiﬁ
cate shall have become void by forfeiture; and all certiﬁcates
of purchase in force may be recorded in the same manner
that deeds of conveyance are authorized to be recorded.”"‘
Patents for lands.—When
United States patents for land
law," the record thereof, or a
as
recorded,
by
are
provided
certiﬁed transcript of such record, may be read in evidence."
If the patent is lost, an exempliﬁed copy of the record thereof,
L.. § 2635; Camp v. (‘ar
52 Mich., 375; 18 N. W., 113:
Sullivan v. Hall, 86 Mich., 7: 48 N.
W., 640.
This certiﬁcate may be im
peached
for fraud: Johnson v. Van
Velsor. 43 Mich., 208; 5 N. W., 265.
l4—(‘. L., I 10200. The assignment
of a land office certiﬁcate for the
purchase oi lands, when ﬁled in the
oiilce of the commissioner of the gen
eral land oﬁice, in order to procure the
issuing of a. patent to the asslgnee, be
comes :1 part of the records of the ot
ﬁce, and may be proved by an exem
pliﬁed
authenticated
copy,
by
the
commissioner: Clark v. Hall, 19 Mich.,
356.
As to the mode of authenticating
records and proceedings of the courts
and departments oi‘ the United States,
see, Lacey v. Davis, 4 Mich.,
140;
Mich.,
145;
Giiman v. Rlopeile.
18
ante, Q 377, note 6.
1&—C.

penteg.

15—C, L., 5 1342.
A certiﬁcate of
purchase of school lands executed by
"A." for “B., Superintendent of Public
Instruction," is not sulilcient under the
revised statutes of 1838.
Nor is an
instrument purporting to be an assign
ment of :1 certiﬁcate ot purchase there
in reclteq or described, although duly
proved.
any evidence of the certiﬁcate
of purchase:
Lee v. Payne, 4 Mich.,
106.
16-—C. L., 5 8984.
17—C. L., 5 8985. A patent of state
swamp lands, issued by the governor
under the seal ot state. is admissible
in evidence to prove title in the pat
entee,
without proof ot title in the
state, or the authority of the governor
to issue the patent: Grant v. Smith, 26
Mich., 201.
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from 'the commissioner of the general land oﬂice, is competent
evidence."
Sheriff ’s certiﬁcate of sale of real estate on execution, and
copies thereof duly certiﬁed by the register of deeds in whose
ofﬁce they are ﬁled, are presumptive evidence of the facts
stated in such certiﬁcates."
Notices and advertisements which are required by law to be
published in any newspaper, may be proved by the aﬁidavit of
the printer, his foreman or principal clerk, or by certiﬁed
copies

thereof.'~'°

township treasurer’s receipt for the pay
ment of such taxes is an oﬂicial paper, and pri-ma. focie evidence
of such payment.“
Books of account kept in the oﬁice of the state treasurer, in
which it was his duty to keep or cause an account of the re
Tan; rece-ipts.—A

ceipts and disbursements of the state treasury to be kept, are
competent evidence against him.”
Printed reports of the state oﬁicers, printed by the state
under their direction, are also evidence against such oﬁicers.23
People, 3 Mlch.,
18—Bnrnham
v.
197; Lacey v. Davis, 4 Mlch., 140, 150;
see, Clark v. Hail, 19 Mlch., 356; Gil
man v. Riopelle, 18 Mlch., 145: Boyce
As to
v. Stambaugh, 34 Mlch., 348.
impeaching a patent. see. Bruckner's
Lessee v. Lawrence, 1 I)oug.. Mlch.,
19.
Parol evidence of the contents of
a U. S. patent oi.’ land, although lost
or destroyed, is not admissible. because
exempliﬁed copies can be obtained from
Platt
the government at Washington:
v. Haner. 27 Mich.. 167.
19-C. L., 5 9178. A properly re
is entitled to the
corded ccrtiiicate
same privileges as other conveyances:
Drake v. McLean, 47. Mlch., 102: 10
N. W.. 126. One attacking such a cer
tiﬁcate has the burden of showing that
he is a ban-a ﬂdc purchaser: Atwood v.
Bearss. 45 Mlch., 474; 8 N. W., 55.
under an execution are
Purchasers
“purchasers/' though they have not yet
received
deeds:
Atwood v. Bearss.
supra.
20-C. L., §§ 10162. 10163. 10164,
10165.
For requisites of the aﬂldnvlt.
etc., see the cases cited in the notes
to these sections of Compiled Laws.
An aﬂidavit of the publication of a
_

notice of mortgage sale. made eight
years after publication, has been held
to be made at too late a day; although
the party might still prove the publica
tion in the ordinary way by the testi
mony of witnesses having knowledge of
Mundy v. Monroe. 1
the publication:
Mlch., 68. And so where the proof ot
posting a notice may be made by adi
davlt, it was held that such an nai
davlt. made ten years after the posting
was too late to make the proof in that
manner:
Woods v. Monroe. 17 Mlch.,
Where statute required pub
235. 242.
llcation for six successive weeks, an
aﬂidavit of publication for “seven suc
Perrien v.
cessive times" is not good:
It is good
Fetters. 35 Mlch., 233.
proof if aﬂdavlt is made by the pub
Thompson.
Vroman
v.
51
lisher:
This
Mlch., 452; 16 N. W., 808.
method of proof is not exclusive:
v. Darrow
Schlee
Estate. 65 Mlch.,
362; 32 N. W., 717.
21———.1ohnsonv. Scott. 11' Mlch., 232.
244.

22-People

v.

McKinney,

10

Mlch.,

v.

McKinney,

10

Mlch.,

59. 96.

23—I‘eople
97-8.
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Miscellaneous
items of evidence.— Mathematical
such as are in general use, are competent.
Almanacs
are among these F4 tables of mortality are also in this class
§383.

tables,

of evidence?‘
Poll-b00ks.—The

poll-books at an election are evidence.”

Post-mark.—A post-mark on a letter is evidence of the date
of sending it.” And, as proof of the receipt of its contents.”
But it may be contradicted by parol evidence of the real date
of posting.”
_
Newspaper market reports are admissible in evidence to
prove market values of commodities and merchandise. And a
witness may testify as to such values from his knowledge de
rived from such newspaper quotations of market values.3°
A map of the location where an occurrence happened can
only be used in connection with the testimony of a witness for
the purpose of enabling the jury to understand clearly the
facts testiﬁed

to.31

-

Photographs.-—VVhere the subject matter permits, the photo
graph may be used on the same principle as the map or draw

it is a photograph it does not necessarily follow
correctly
represents the conditions to be shown. This
that it
proof, as in the case of any map or drawing, must be made
before it is admissible.”
ing.

Because

24—Page v. Faucet, Cro. Eiiz., 226.
No particular almanac is neces
sary:
1 Greenleat Ev., § 162; ed. 16.
25—-Quch
are only admissible upon
tor personal
the question of damages
injury.when the injury is permanent:
Mott v. Detroit. -etc., Ry. Co., 120
So in action
79 N. W., 3.
Mich.,|127:
Jones v. Mc
for wronghil
death:
Millan, 129 Mich., 86; 88 N. W., 206;
see, also, Wilkins v. Flint, 128
l7[lch.,
262: 87 N. W., 195.
26—Rex v. Davis. 2 Strange, 1048;
Queen v. Ledgard. 8 Ad. & Eii., 535.
27--Abbey v. Lill, 5 Bing.. 299; Rex
v. Plumer, R. & 8., 264; 1 Greenlt. Em,
227.

§ 40.

28-—Arcangelo
Thompson.
v.
2
620: see. Woodcock v. Houids
worth, 18 M. & W.. 124.
29—Stocken v. Collin, 7 M. & W..

(‘amph..

515.

30-—Sisson v. Cleveland & Toledo Ry.

Co., 14 Mich., 497; The Cleveland &
Toledo Ry. Co. v. Perkins, 17 Mich.,
301; Peter v. Thickstun, 51 Mich., 589.
593; 17 N. W., 68; Auils v. Young, 98
Mich., 231: 57 N. W., 119.
Harrington,
31—Hoi'tman
v.
44
Mich., 183; 6 N. W., 225.
32-—Leidlein
v. Meyer, 95 Mich.,
586 : 55 N. W.. 367.
Where the originals
are obtainable proof of handwriting by
use of photographic
copies
is incom
petent:
Maclean v. Scripps, 52 Mich.,
214; 17 N. W., 815: 18 N. W.. 209;
Matter of Foter‘s Will, 34 Mich., 21.
A photograph of an assured to show
condition of health held incompetent
in Brown v. Metropolitan
Life Ins.
Co., 65 Mich., 306: 32 N. W., 610;
see, also, Bedeil v. Berkey, 76 Mich.,
435: 43 N. W.. 308. The Roentgen-ray
photograph
was held admissible
in
Bruce v. Beall, 99 'I‘enn., 303; 41 S.
W., 445.
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Professional and scientiﬁc b0oks.—The reading of profes
sional books as evidence, to the jury, is inadmissible.
Scien
tiﬁc or expert testimony must be given by living witnesses,
who can be cross-examined concerning their means of knowl
and can explain in language open to general compre
hcnsion what is necessary for the jury to know."
edge,

c0mmun'icati0~ns.—Such
Tclcphonic
communications
once
proven are as effective as conversations between persons in the
immediate presence of each other. Proof of them must identify

This may be done by testimony that
persons communicating.
voices were recognized or by any other competent evidence to
establish the fttct.“
is no law making
Stcn0grapher’s notes of testimony.--There

an official stenographer’s notes of testimony evidence gener
ally.” His minutes of testimony cannot, except by consent, be
used in evidence, until their accuracy has been shown by his

Nor until every reasonable effort has
been made to discover the witness’ whereabouts, and to pro
duce him if he is within the jurisdiction of the court."
own oath or otherwise."

33—Peopie v. iiall, 48 Mich., 480.
490; 12 N. W., 665.
The rule in this
state is, that medical books are not
admissible as a substantive medium of
proof of the facts they set forth:
Plnney v. Cahlll, 48 Mich., 584; 12 N.
W., 862; People v. Millard, 53 Mich.,
63: 18 N. W., 562. But where an ex
pert witness refers to a medical book
as authority for his opinions, it will
be proper to read from that book to
the jury, not to prove the facts it pur
ports to set forth, but to disprove the
statement of the witness, and to show
the jury that the book docs not contain
what the witness ascribes to it, and
thereby save them from being imposed
upon
by his assumptions and ignor
A medical expert may tes
ance: Ibid.
tify to the accepted facts of medical
science.
But in the examination of
such a witness. it is not permissible
for counsel to read to him from a medi
cal book. before the jury, and then ask
him whether such statements or re
ports as those contained in the para
graph read were found in medical
books:
Marshall v. Brown, 50 Mich.,
148; 15 N. W., 55.
And it is not al
lowable for a witness on direct or

relate before the
theories or state
ments found in professional or scientiﬁc
People v. Millard, 53 Mlch..
books:
The only circum
63: 18 N. W., 562.
stances under which
cientiﬂc works
can properly be read in evidence
arc
where the witness has based his opin
ions upon them and referred to them
as authority:
Hall -v. Murdock, 114
Mich., 234: 72 N. W., 150.
34—Deal v. State, 140 ind.. 354:
39 N. E.. 930: Ogden v. Illinois, 134
Ill., 599; 25 N.,E., 755; Deering v.
Shumpik, 67 Minn.. 348; 69 N. W..
cross-examinatlon

jury the opinions,

to

1088.

Mich.,
Darling,
35—i\iisner
v.
44
438; 7 N. W., 77; Edwards v. Iieuer.
46 .\iich., 95; 8 N. W., 717.
3B—Edwards v. Heuer, 46 Mich., 95
8 N. W., 717.
37-—Mawich v. Elsey. 47 Mich., 15:
8 N. W.. 587; 10 N. W., 57: see. Peo
ple v. Becker, 48 Mich., 46-7; 11 N.
W.. T79.
The stenographer's minutes
of the testimony given upon a former
trial of the cause, by a witness who
has left the jurisdiction
of the court.
are admissible in evidence:
Stewart
v. Bank of Port Huron, 43 Mich., 257;
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Deeds, etc., recorded.—“A1l conveyances and other
§384.
instruments authorized by law to be recorded, and which shall
be acknowledged or proved as provided in this chapter,“ and
if the same shall have been recorded, the record, or a. transcript

of the record, certiﬁed

by the register in whose office the
same may have been recorded, may be read in evidence in any
court within this state Without further proof thereof; but the
effect of such evidence may be rebutted by dther competent
testimony.’

’3°

-

N. W., 302.
But not until the
stenographer has testiﬁed to their ac
curacy, or they have otherwise been
authenticated and sworn to be correct:
Misner v. Darling, 44 Mich., 438; 7 N.
\\'., 77; People v. Sligh, 48 Mich., 54;
Such minutes are not
11 N. W., 782.
depositions; they are mere minutes of
Sellgman v. Ten
verbal testimony:
Eyck‘s Estate, 53 Mich., 289, 290; 18
N. W., S18; see, People v. McKinney,
Testi
49 Mich., 334; 13 N. W., 619.
mony by the court stenographer that
by the aid of his minutes he can give
the testimony taken on a former trial
"just as it was given in court" is suiti
People v.
cient proof of correctness:
Macard. 109 l\iich.. 623; 67 N. W.,
963; see, also, Lucker v. Liske, 111
iliich., 683; 70 N. W., 421.
38—C. L.. chap. 241.
39-—C. L., § 8990.
that a
The presumption of law
person signing a deed uses his real
name, and there is no presumption that
he is known by different names. There
fore the record of a deed signed by
Harmon, and acknowledged by Hiram,
ls_not admissible in evidence as the
deed of Hiram. without proof that the
signing
and acknowledging
persons
were in fact the same. the presumption
in the absence of proof being that they
Boothroyd v.
not the same:
were
Eagles. 23 Mich., 19.
acknowledgment
A
of
certiﬁcate
showing that the grantee appeared be
acknowledging
oﬂicer and
fore the
acknowledged that
executed
the said deed, is defective in not show
ing that he, the grantor, acknowledged
it. So, where an acknowledgment pur

9

ported to be taken in another state be
fore a commissioner appointed by the
governor of this state, but no oﬂlcial
seal of the commission was attached to
the certificate, the acknowledgment was
held to be defective:
Buel v. Irwin, 24
Mich., 145.
As to the effect of a
record of a deed which omits to show
that the instrument was sealed:
See,
Starkweather v. Martin, 28 Mich., 471,

5

i,

i-—

481.
A deed purported

to have been made
in New York without witnesses, and
acknowledged in 1843.
The clerk's
certiﬁcate verifying
the acknowledg
ment was made in 1855,tnd did not
purport to have been made by the
Held, that
clerk of a court of record:
there is no law making such n certiﬁ
cate valid, and that the healing act of
1861
has no
(C. L., 55 9048-9051)
reference to such a document:
Dona
hue v. Klassner,
22 Mich., 254: but
-see, Shotwell v. Harrison,
22 Mich..
410, and Morse v. Hewett, 28 Mlch.,
481;
Heaiy
Worth,
Mich.,
v.
85
166; Post v. Rich, 36 Mich., 16.
As to when a seal is necessary to
the authentication of a deed executed
in another state, see, Pope v. Cutler,
As to the sufilciency of
34 Mlch., 150.
a
clerk's certiﬁcate, see, People v.
Marlon, 29 ll/Iich., 32.
A bill of sale
given as security, and properly flied in
the town clerk's ofiice, may be proved
by a sworn copy:
Pierce v. Rehfuss,
53; Bills v. Kessler, 36
35 Mich.,
Mich., 69.
This section is not appli
cable when the issue is one of forgery
People v.
of the original instrument:
Swetland, 77 Mich., 57: 43 N. W.,
770.
The deposition of a register of

383
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ll The

term ‘conveyance,’ as used in this chapter, shall be
construed to embrace every instrument in writing by which
any estate or interest in real estate is created, aliened, mort
gaged or assigned; or by which the title to any real estate may
be affected in law or equity, except wills, leases for a term not
exceeding three years, and executory contracts for the sale or
purchase of lands/'4”
The record of a deed, void for defective execution, is inad
missible in evidence.
The law makes conveyancesproperly
executed and recorded, evidence; but the record of those not
properly executed being entirely unauthorized, cannot prove
the existence of the originals.“
When the record of a deed is admissible in evidence, the
deed itself is also admissible without preliminary proof." The
certiﬁcate

of the acknowledgment

as to contents of records in his
oﬁice without giving copies is incom
petent: Angeli v. Rosenbury, 12 Mich.,
241.
This statute is applicable to re
corded certiﬁcates of execution sale:
Drake v. McLean, 47 Mich., 102; 10 N.
Our statute is peculiar in
W.. 126.
making the record of conveyances pri
like the conveyance
mary evidence,
itself: Bradley v. Sllsbee, 33 Mich.,
330: Mee v. Benedict, 98 Mich., 270;
A record is not notice
57 N. W., 175.
by
purpose not declared
any
for
Burton v. Martz. 38 Mich.,
statute:
762; Ramsdell v. Citizens L. & P. Co.,
A con
103 Mich., 93; 61 N. W., 275.
veyance which bears the certiﬁcate of
recording of the register is admissible
without further proof: Lacey v. Davis,
4 Mich., 140; 66 Am. Dec., 524; Webb
v. Holt, 113 Mich., 338; 71 N. W., 637.
40-C. L., Q 8094 : C. L.. chapter 241.
of
The register's certiﬁed transcript
only of what
the record is evidence
may be properly recorded. and not of
any fact stated in an unauthorized
on the record:
memorandum entered
Fanncrs‘ 8: Mechanics’ Bank v. Bron
The execution and
son. 14 Mich., 361.
delivery of a deed, when in issue. can
not be proved by parol; it is for the
court, and not the witness. to say
whether an instrument he calls a deed
is such in law: Thompson v. Richard.
172, 183.
14 Mich.,
But n witness
may be asked whether a deed or mort
deeds

of a deed,

if regular

on its

gage had been given; the question not
calling for their
contents:
Clemens
v. Conrad. 19 Mich., 170.
The deposi
tion of a register to the contents
of a deed recorded in his oﬁlce. with
out giving a copy,. is inadmissible:
Angeli v. Rosenbury, 12 Mich., 241,
257.

41—Farmers‘
and Merchants‘ Bank
Bronson, 14 Mich., 369; and sec,
Mich., 515;
Dutton
v.
5
Ives.
Gaipin V. Abbott, 6 Mich., 17.
But
where a recorded
deed
is made by
several grantors, and is properly ex
ecuted and witnessed as to a part of
them, but defectiveiy as to others. the
record is evidence of the deed as to the
former, but not as to the latter: Hail
v. Redson, 10 Mich., 21.
It a plat be
actually, though not legally, recorded,
it may be used for identifying lands dc
scribed in deeds referring to it: John
stone v. Scott, 11 Mich., 232.
As to‘
the effect to be given to imperfectly
conveyances and the records
executed
thereof, see. C. L., §§ 0048, 9050, 9051:
Brown v. (lady, 11 Mich., 535, and
Brown v. McCormick, 28 Mich., 220.
For further provisions as to recording
decds and mortgages. and the eifect of
the records as evidence, see, C. L., if
v.

8092,

8983.

42—Lacey v. Davis, 4 Mich., 140,
150; Webb v. Holt, 113 Mich., 388;
‘
71 N. W.. 637.
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it

it,

face, is received without proof of the oﬁicial character of the
was granted
or of his signature, or that
oﬂicer granting
within the jurisdiction where he was authorized to act.“
Powers of attorney to convey land, and executory contracts
for the sale or purchase of lands, may be acknowledged or
proved, and recorded the same as conveyances of land, and

a

a

when so acknowledged or proved, as provided by law, and the
transcript of such record
record thereof, when recorded, or
duly certiﬁed, may be read in evidence in the same manner and
conveyance of land recorded or en
with the like effect as

titledto record.“
acknowledged.-“Every
written instrument, except promissory notes and bills of ex
change, and except the last wills of deceased persons, may
be proved or acknowledged in the manner now provided by
law, for taking the proof or acknowledgment of conveyances
of real estate, and the certiﬁcate of the proper officer endorsed
thereon, shall entitle such instrument to be received in evidence
on the trial of any action, with the same effect, and in the
conveyance of real
such instrument were
same manner, as
Other instruments,

when

a

if

§385.

1

estate.”'“‘

Proof of execution, subscribing witness, etc.-If the
instrument has 'not been so acknowledged or proved and certi
ﬁed,
must, except in those cases otherwise provided for by
C. L.,
subscribing witness,
10199, be proved on the trial by
not, by proof of the handwriting of the
there be one, or
or by his admission that he executed the
party executing
one where the execution of
instrument; unless the case
will be considered as admitted
not denied on oath.“

if

,

if

it

is

it,

if

§

a

it

§386.

25

§

5

7

5

§

1,

5

44—C. L.,
8995.
As to proof of
letters of attorney to convey
lands,
which were actually received
in any
register‘s oﬂice
tor record prior to
March
1847, see. C. L.,
8996.
L.,
10168; Cameron v.
4-‘3—C.
Culkins. 44 Mich., 531:
N. W., 157.
46—See, C. L.,
Providing
826.
that under certain circumstances, un
les execution is denied under oath,
proves itself: ante,
the instrument
199.
It ls not necessary to produce
a subscribing witness to
lost Lnst.ru

385
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43—Thurman v. Cameron, 24 Wend.,
87; ives v. Kimball,
Mich., 808,
310.
This rule applies to acknowledg
It
ments
taken within the state.
taken
without the state. see, C. L.,
9050,
9051.
\\'hen a
55 S963-8965,
lost and unrecorded deed will be pre
see,
sumed to have been duly executed.
Godfrey V, Disbrow, Walker's Ch. R.,
260; Goodeil v. Labudie, 19 Mich., 88.
For the eilect ot the recital ot the
consideration. see. Mowrey v. Vand
Mich., 39.
ling,
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of the

If he can
instrument, he must be produced if practicable."
not bc found, or his testimony cannot be used, his handwriting
must be proved; or, if his handwriting cannot be proved, after
diligent exertions for that purpose, proof of the handwriting
of the party executing the instrument is admissible.“ Where
there are several subscribing witnesses, it is suﬁicient to call
An attesting witness may be dispensed with
one of them.“

if

he is out

of the state.”

ment. Such witnesses are not expected
to be able in all cases to identify in
struments. except such as bear their

own

genuine signatures,

and are not

to know the contents of the
presumed
Eslow v. Mitchel,
papers they attest:
26 Mich., 500; Raynor v. Norton. 31
Mlch., 210.
Subscribing witnesses can

not identify anything but the original
instrument signed by them:
Lee V.
Wisner, 38 Mich.. 87. Au objection to
a deed that one of the subscribing
witnesses signed by aﬂlxlng his mark,
is not tenable:
Brown v. !\ic(‘ormick,
28 Mich., 217; see, Comp. Laws, 5 50,
sub-div. 17. A witness cannot be com
pelled to answer whether a signature
shown to him ls his, unless he is per
mitted to examine the paper to which
it is attached:
North American Fire
ins. Co. v. Throop, 22 Mich., 146.
C. L.. I 10199,
referred to, provides
that unless the law requires the in
strument to be attested by subscribing
witnesses, as an essential of validity,
it is not necessary to call such wit
though the instrument be so
nesses.
attested.
This would seem to admit
the proof of deeds as between the orig
inal parties without calling the sub
scribing witnesses, such being valid
instruments: Baker v. Clark, 52 Mich.,
22; 17 N. W., 225; King v. Carpen
tcr. 37 l\iich., 389; Price v. Haynes, 37
Mlch., 487; Dougherty V. Randall, 8
Mich., 581.
47—Ilollenbeck v. Flemming, 6 Hill,
303.
The right of a party to testify
in his own behalt does not dispense
with the necessity of calling the sub
scribing witness to prove the execu
tion of a contract to which he is a
party: Hess v. Griggs, 43 Mich., 397;
5 N. W., 427.
See, ante, note 40.
48~Jackson v. Waldron, 13 Wend.,
178, 196; McPherson v. Rathbone, 11

If the instrument
Wend.. 96, 110.
was apparently executed in a foreign
country, that fact raises a suﬂicient
presumption that the subscribing wit
nesses are not within the jurisdiction
of the court, so as to let in other
evidence
of the execution.
And it
seems that where a witness appears
to have once resided within the juris
diction of the court, an inquiry made
at the place of his former residence,
and amongst those who had formerly
known him, and not finding him or
gaining intelligence of him, raises the
presumptlon that he is dead or beyond
the jurisdiction
of the court:
Valen
tine v. Piper, 22 Pick.. 89-90.
If there
are several subscribing witnesses, the
absence of all must be shown before
other proof of the execution can be
resorted to:
Prince v. Blackburn, 2
East, 250.
Proof of the handwriting
of the witness is suiilcieut if he be
dead or out of the jurisdiction
of the
court, without proof of the handwrit
ing of the parties:
lbid.; Lusk v.
I)ruse,‘4 Wend., 313; or blind: Pedler
v. Paige, 1 M. 8: Rob., 258; or insane:
Currie v. Child, 3 Camp., 283; Igguiden
v. May, 9 Ves. Jun., 381.
But not
where he is unable to attend merely
from illness:
Harrison
v. Blades, 3
Camp.,
457.
Nor because he is too
aged or infirm to attend, for his depo
sition could be had:
Jackson v. Root.
18 John., 60.
Nor will the fact that
the justice before whom the cause is
tried is the only subscribing witness,
and for that reason unable to testify,
authorize other proof of the execu
tion: Jones v. Phelps, 5 Mich., 218.
222; see, Currie v. Child, 8 Mich., 411;
see, post, ,6 397,
-i9—.Ta(-kson
v. Gager, 5 Cow., 385:
Russell v. Coﬂln, 8 Pick., 1-13.
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Subscribing witnesses, when dispensed with.—But the
§ 387.
rule requiring subscribing witnesses to be called to prove
the execution of instruments witnessed by them, is.now dis
pensed with in this state by legislative enactment, except in
those cases where subscribing
The enactment is as follows:

witnesses are required

by law.

~

“Whenever upon the trial of any action, civil or criminal, or
upon the hearing of any judicial proceeding, a written instru
ment is oifered in evidence, to which there is a subscribing wit
ness, it shall not be necessary to call such subscribing witness,
may be proved in the same manner as it
if there were no subscribing witness thereto,

but such instrument

might

be proved

except in cases of written instruments to the validity of which
one or more subscribing witnesses are required by law.”’"

Handwriting.—In proving handwriting in general,
§388.
there is no rule which requires any particular amount of skill
in the witness. Any one who has had the proper facilities, and
who can swear to a knowledge of the handwriting in question,
Knowledge of a person’s handwriting
may be admitted.-"*2
may be acquired from seeing him write; and seeing him write
but once has been held sufﬁcient; or such knowledge may be
acquired from letters and writings of the party in the posses
sion of the witness, and which he knows to be genuine from
their having been recognized by the writer, or from-his having
adopted and acted upon them as his, in business transactions.-"3
50--Prince v. Blackburn, 2 East.,
Rathbone,
250;
11
v.
McPherson
Wend., 96: Jackson v. Gager, 5 Cow.,
385.

L.,
51-—C.
386, note 46.
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See,

ante, p.

52—Vint0n
v. Peck, 14 Mich., 287.
Evidence as to the gennineness of
handwriting
given by a witness of
the requisite experience and skill is ad
missible, and being so. must be cou
sldered, and given, in the light of all
just
thereon,
the evidence bearing
weight as the court and jury
such
deem it reasonably entitled to:
Uni
versity v. Rose, 45 Mich., 307; 4 N.
W., 738: 5 N. W., 674; 7 N. W., 875.
A mark attached by one who cannot
write, to his signature written
by
another, is evidence or an intention to

adopt the signature as his own.
But
this intention may be shown by any
other clearly expressed act.
If such a
person directs another to sign for him.
and it is done in his presence. it is
whether he attach his mark
good,
or not: Just v. Wise, 42 Mich., 573;
4 N. W., 298.
53—Vinton v. Peck, 14 Mich., 287;
see, also. 1 Green]. Ev., 5 577.
Before
beingadmitted
to testify to the genu
ineness ot a controverted signature
from his knowledge ot the handwriting
of the‘ party, a witness ought. beyond
all question, to have seen the party
write, or to be conversant with his
acknowledged signature:
Brigham v.
Peters, 1 Gray, 139, 145-6.
The evi
dence of one who testifies
ho
that
knows another‘s
handwriting,
either
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If

the witness has the proper knowledge of the party’s hand
writing, he may testify as to his opinion as to whether the
'
writing in question has been altered or changed.“
The value of a. witness’ belief must of course depend on cir
cumstances, but it is proper to go to the jury like other ques
The jury may also
tions upon the genuineness of writings.
for
themselves.
At
examine the papers
witness, it seems, may
also testify to his opinion of the genuineness of the disputed
writing from a comparison of such writing with other writings
that are admitted or proved to be genuine. But the writings
used for the comparison should be involved in the issue, or con
stitute a partof the records in the case; or at least their genu
Upon this point the supreme
ineness should be conceded.
court say, that “In the case of ancient documents proof by
comparison has always been permitted, although the compari
son can only be made by proving the genuineness of papers not
In other cases the rule has been inﬂex
involved in the cause.

ibly, and, we think, justly settled, that disputed papers which
do not belong in the cause, and are not involved in the issue,
cannot have their genuineness made a question of inquiry in
the cause, and cannot, therefore, be made a basis of inquiry
for either witness or jury. But- where the papers used as a
means of comparison are a part of the records in the cause,

and undisputed, it is held that the jury can compare them, and
that witnesses may also use them to form an opinion concerning
handwriting. And we feel constrained to hold that a compari
son of hands by witnesses, where there is an undisputed stand
ard in the cause, or where documents are fairly before the
jury upon the issue, is a1lowable.”1
from having seen him write. or from
correspondence
apparently
business
signed
by him, is competent for the
purpose of proving the iatter‘s signa
ture: Empire Mfg. Co. v. Stuart, 46
Mich., 482: 9 N. W., 527.
A witness‘ knowledge of handwrit
ing cannot be tested by showing him
rcai and what are claimed to be ﬁcti
tious specimens; at least not unless
both sides were agreed as to which
and which were false,
were genuine
as this would raise issues which would
Howard v. Pat
complicate the case:
rick, 43 Mich., 128; 5 N. W., 84.

54—When the question to when an
or erasure was made de
alteration
pends entirely upon the inspection of
the paper, the jury can determine upon
their own inspection, and as well with
out as with the aid ot experts:
Ives
v. Leonard, 50 Mich., 296; 15 N. W.,
463.

Peck, 14 Mich., 287.
as a standard of com
parison must be admitted, or shown be
yond dispute to be genuine:
People
Comparison
v. Cline. 44 Mich., 295.
with
outside pspcrs—that
is. with
papers not in the case, is not allow
1—Vinton

Writings
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Where objection was made to the testimony of a writing
master called to testify as to whether two papers were both
written with the same ink, on the ground that he was not
shown to be an expert in color, it was held that any experience
in using pen and ink would qualify a person of ordinary capac
ity to form an admissible opinion concerning such identity,
although it might be of small weight under doubtful circum
stances?

WiHs.—-Wills which have

been proved and certiﬁed as
in
the probate court, and the
provided by law, and recorded
record thereof, or a transcript of such record, certiﬁed by the
§ 389.

Howard v. Patrick, 43 Mich.,
able:
A disputed paper
128: 5 N. W., 84.
not in the case is not admissible as a
standard of comparison of handwrit
ing: Van Sickle v. People, 29 Mich.,
Unacknowledged writing found in
61.
:1 diary belonging to a party, is not ad
missible as a standard of comparison
to prove his handwriting: Ibid. Papers
not in the case cannot be proved and
received
for the purpose of being used
before the jury for the comparison of
handwriting;
nor is it proper to allow
a jury to take disputed writings
to
their room to determine their genuine
there:
Foster's
ness by comparison
Will Case, 34 Mich., 21. The igua
ture in question may be compared by
witnesses before the jury, with signa
tures of a party to papers in the case
Signatures to
and admitted to be his.
papers not in the case cannot be used.
Nor can a party be required to write
his name in court for the purpose of
comparison, nor be required to pro
for
duce specimens of his handwriting
purpose.
Bk.
of
that
First Nat‘l
Houghton v. Robert, 41 Mich., 709;
3 N. W., 199.
But where a. witness
had the defendant’s signature in his
which the witness had seen
possession,
defendant write, and therefore knew
to be genuine. he was allowed to com
pare it with the signature in question,
for the purpose of forming and giving
his opinion as to the genuincness of
that signature:
Worth v. McConnell,
42 Mich., 473, 475: 4 N. W., 198; see,
People v. Cline, 44 Mich., 290: 6. N. W.,
671. Comparison can only be made with
such writings as are part of the ﬁles

of the cause, or as are legally in evi
for some other purpose than
dence
that of such comparisonzi People v.
Parker, 67 Mich., 222: 34 N. W., 720.
But though papers are foreign to the
case. yet if the party on cross-exam
ination admits their genuinenes they
may be used:
Dietz v. Fourth Nat'i
Bank, 69 Mich., 287; 37 N. W., 220.
proof
handwriting
Where
of
is
sought to be made by comparison of
papers which are in evidence
before
the jury, they are not required to rely
solely on the comparisons and testi
mony of experts, but may make their
own inspections and comparisons, and
use their own judgment thereon in ar
riving at their conclusions:
People
v. Gale, 50 Mich., 237; 1.5 N. W., 99.
Letter press copies of a person's
handwriting
are
not admissible as
standards
of comparison:
Common
wealth v. Eastman,
1
189.
C1ish..
Photographic copies of papers cannot
be used to prove the handwriting
of
the originals
if the originals them
selves
are obtainable:
Maciean
v.
Scripps, 52 Mich., 218, 219; 17 N. W.,
815; 18 N. W., 209.
2—Vinton
v. Peck, 14 Mich., 296.
a chuncery case, where there was
evidence to show in whose handwriting
certain interlineations were made, but
none tending to show them to be in
the handwriting
of the defendant, it
was ‘held incompetent for the court
upon its own unaided inspection. and
contrary to the testimony, to ﬁnd them
to have been written by him:
Shel
don v. Hawes, 15 Mich., 519.

In
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however,

ought to be certiﬁed.‘
Books of account.—Charges
provable by books of
§390.
account must be for such things as are matters of book ac
count, and are usually charged on books, such as for articles

of property sold and delivered, services performed, and the use
of anything hired and returned, as the use of horses, oxen, etc.-'*
The right to make the charge must exist at the time of deliv
ering the articles, and arises in consequence of such delivery.
But charges for matters not usually charged in books, as for
not receiving goods pursuant to agreement; or the claim for
damages for a tort; or breach of contract for the sale of land;
or for the rent of land, are not admissible.“
This rule would exclude charges for money lent or paid, etc.’
But in this state the rule in respect to money charges has been
They are now admissible.
changed by statute.
The pro
vision is:
“In all trials, hearings, and proceedings in any cause or suit
in any court, or before any officer, arbitrators, or referees,
books of accounts, containing charges or entries for money
paid, laid out, furnished or lent, shall be received and admitted
as evidence, and deemed to be evidence of such charges and
entries, and that such moneys were so paid, laid out, furnished,
or lent, as is in such books charged or entered, and of the lia
1

3—C. L., 5 9297:
Mich., 308.

4—Morris

v.

Ives v. Kimball,

Keyes,

1

Hill,

The pass books and signature books
n savings bank, when aided by the
testimony of the bank oﬂlcers, are com
petent evidence to prove the existence
People v. Hurst,
ot deposits:
41
Mich., 328: 1 N. W., 1027.
The contents oi’ a bank blotter, be
ing a book of original
entries, and
being required for constant use at the
bank, may be shown without the pro
duction of the book itself, in ordinary
cases where no question or gr-nuincness
is likely to arise requiring a personal
inspection:
People v. Hurst, 41 Mich.,
331; 1 N. W., 1027.
6—Swiit‘s Dig., 81, 582; 1 Cow. &
Hill's notes to Phil. Ev. by Edwards,
note 108.
7—Low v. Payne, 4 Comst., 247:
Case v. Potter, 8 Johns, 211.

of

540.

5-1 Phil. Ev., Cow. & Hill's notes
by Edwards, 376.
And where a party
can testify from his recollection as to
it
the items charged in his books,
would seem that the books would not
be admissible, as not being the best
evidence: Jackson v. Evans, 8 Mich.,
476.

In an action on implied assumpsit
for work and labor, the entries made
in plaintiffs time book by his foreman
as to the number of days‘ work done,
is admissible in connection with plain
tiﬂ‘s testimony that he knows the en
tries to be correct:
Peters v. Galla
gher, 37 Mich., 407.
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bility of the person charged therefor, in the same manner and
to the same extent as books of account containing charges for
goods, wares, or merchandise, sold and delivered, are received
and admitted as evidence of sale and delivery of such goods
and merchandise,_ and of the liability of the person charged
therefor; Provided, this section shall not apply to cases where
person acting or having acted as commission merchants or
agents for the sale of produce, grain, or other property on
commission, except as to the amount charged as commissions

for selling, or buying such produce, grain or other property,
unless accompanied by a voucher or receipt~ for the money ‘so
claimed to be laid out, or lent, or furnished.”8
Books, to be admitted in evidence, must appear to contain
the ﬁrst entries or charges of the party made at or near the
time of the transaction to be proved, in other words, they must
be the books of original entries, and when the contrary is
discovered from the face of the book, or comes out on exam
ination of the party, they ought to be rejected as incompetent
evidence.”
_
It is no objection that the book is kept in the ledger form——
that is, having a separate page for the account of each person;
nor that the charges were all made upon a slate at the respec
tive dates, and were duly transcribed into the book."
This statute
8—C. L.. 5 10192.
not authorize the use of books of
account tor the purpose ot proving the
manner of the entry of the heading oi.’
of the
the account as corroboration
particular
theory of one party as to
Richards v.
what the contract was:
Burroughs, 62 Mlch., 117: 28 N. W.,
755.
Books of account are competent
evidence to show to whom the goods
were charged and to whom credit was
Montague v. Dougan, 68 Mlch.,
given:
It is not permis
98: 35 N. W., 840.
sible to permit a party to put his book
in evidence for an entry showing his
version ot a parol contract. Collins v.
Shaw, 124 Mlch., 474; 83 N. W., 146.
Books of account may be received to
show that note was for same amount
as they, the books, show to be due,
to corroborate the claim of its execu
tion where the effect oi‘ the books was
so limited:
Baker v. llaliecirs Es
does

180; 87 N. W., 100.
does
not authorize the
court, as a general
rule. to compel
the production of a party's
books:
(‘ummer v. Kent Circuit Judge,
38
Mlch., 351.
Ii’ there exist a. trust re
lation the production of the books may
tate,

128

Mlch.,

This statute

compelled:
Eddy v. Bay Circuit
Judge, 114 Mlch., 668; 72 N. W., 890.
See, further, upon this statute:
Les
ter v. Thompson, 91 Mlch., 245; 51 N.
W., 893.
9-1 Cow. 8: Hill's notes by Ed
wards, p. 380. 381; see, Prince
v.
Smith, 4 Mass., 455; see, Sickies v.
Mather, 20 Wend., 72. A pass book of
a bank given a depositor is a book of
original entries within this rule: Kux
v. Central M. Sav. Bk., 93 Mlch., 511;
53 N. W., 828.
10—Faxon v. Hollis, 13 liass., 427
he

8.
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The entries must be in the book of the party, kept by him
for the purpose of his daily accounts, generally, with all those
persons who may have dealings with him, and must be made in
conformity to his prevalent manner of keeping the book, and
in a regular course with other charges."
To entitle the accounts to credit, the entries should be made

without razure, alteration or interlineation. When people make
single entries only, the accounts should be fair and properly
dated. When books are not regularly kept, where there ap
pear to be razures, alterations, interlineations
or additions,
which cannot be plainly accounted for; and where the accounts
are made out after a dispute has arisen, there is a strong pre
sumption against their truth, and the party must have other
proof to support his books to enable him to recover."
Not only the day book, but if it appear in any way to be
posted, the ledger must be produced, that the other party may
have the beneﬁt of any items entered therein to his credit."

All

the books containing entries relating to the account, when
relied upon as furnishing evidence to sustain the account,
should be produced.
A party should no more be allowed to
withhold a part of the account while‘ he avails himself of an
other part, as evidence in his favor, than a part only of a. deed
or other document should be received in evidence. The fact
that the account ran into two books cannot vary the prin

ciple.“ It is the same in legal effect as though the defendant
had insisted upon sealing up one-half of the day book he of
fered, and having the remaining half received as evidence in
his favor. The only proper or safe rule to apply in such a
case, is that if a party in derogation of the fundamental and
salutary rule of evidence, that one shall not be permitted to
make a testimony for himself, seeks to introduce his own
entries, in his own books, as evidence of the dealings to which
Hill & Edwards‘ notes
11-—1 Cow.,
to Phil. Ev., 381. There is no require
ment of law that books upon which
entries are made shall be of any par
ticular kind. or the entries of any par
Thus, where an attor
ticular form.
ney‘s services were mlnuted
in his
register and other proper memorandum
it was held suﬂicient for the
books.
purpose of an account current in the

law, and that the fact of his not
having actually entered
the amount
of charges.
or made regular entries
on formal books of account, was im
material:
Payne v. Walker, 26 Mich.,
63.

12--Swift's Digest,

729.

13—Prlnce v. Swett, 2 Mass, 589.
14—Pendleton
Weed,
v.
3 E. I’.
Smith, N. Y., 72.
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they relate, he shall, at least allow the party to be affected
by such evidence, the beneﬁt of all the entries he has made.“

Proof, preliminary to the introduction of books of
§391.
8£c0lmt.—As to the preliminary proof essential to the intro
duction of the books it is suﬂicient if the books be shown to
of the party whose books they are claimed
to be; second, the books of original entry in which entries as
to transactions of the kind in issue are generally kept; third,
that the entries were made cotemporaneously, or substantially
so, with the transactions they record; fourth, that the entries
were made by one having knowledge of the facts recorded. and
ﬁfth-, that the books were correctly kept.“
be, ﬁrst, the books

Entries in other than books of account.-Entries in
§392.
books not strictly shop books or books of account but books
kept in the regular course of one ’s business in which is entered
I
15-—Larue v. Rowland, 7 Barn, 107;
Bigeiow v. Saunders. 22 Bari», 147
R; Low v. Payne, 4 Comst., 247: Win
When
ants v. Sherman, 8 iiill, 74.
once introduced. the books cannot be
withdrawn, without the consent of the
evi
opposite party; they are then
dence
for both parties:
Clinton V.
Rowland, 24 Barb., 634; see, Vibbard
v. Staats, 3 Iiill, 144.
16—Since the statute making parties
competent witnesses a party can tes
tify to the correctness of his books
as well as another so far as he has
Montague v. Dougan, 68
knowledge:
Mlch., 98; 35 N. W., 840.
in order
to entitle one to put his books of ac
count in evidence, it must appear that
he is usually precise and punctilious
respecting the entries therein and that
they purport to contain all the items
of the account which are proper sub
jects ot entry: Countryman v. Bunker,
101 Mlch., 218; 59 N. W., 422.
It is
not now necessary in order to the in
troduction of books of account to call
third parties to testify to their cor
through
gained
rectness
knowledge
from having settled from them,
as
was necessary under the old rule: (see,
Jackson v. Evans, 8 Mlch., 476); Sev
Day A. Pub. Assn. v. Fisher,
enth
Admr., 95 Mlch., 274; 54 N. W., 759:
Montague v. Dougan, 68 Mlch., 98;
A merchant's books
35 N. W., 840.

of account are not admissible when
authenticated only by the bookkeeper
the entries
who merely transcribed
from slips given him by salesmen, the
having no personal knowl
bookkeeper
edge of the sales:
Swan v. Thurman,
112 Mlch., 416; 70 N. W., 1023.
in
Taylor v. Woitenden & Co. v. Atkin
son, 127 Mlch., 633; 87 N. W., 89,
it was held, that where it was shown
that the ledger entries were made from
slips made out by the sales clerks in
duplicate, one of which went to the
delivery counter and the other to the
bookkeeper,
the slips being destroyed,
such showing was not suﬂicient au
thentication; that it was further neces
sary to prove that no entries were
made except from slips; that no such
ex
slips were scnt to the bookkeeper
cept when the goods with a. duplicate
slip were sent to the delivery counter
and were delivered.
Where one under
whose supervision books are made tes
titles that they are made at hi dic
tation and that they are correct, they
are admissible: Union Cent. Life ins.
Co. v. Smith, 119 Mlch., 171; 77 N.
See, also, Baxter v. Rey
W., 706.
nolds, 112 Mlch., 471; 70 N. W., 1039.
Where the person making original en
tries and having personal knowledge
of the transactions is beyond the juris
diction of the courts, the books may be
proven by showing them to be in the
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part of the regular course of one ’s
Weather
bureau records, train dispatchers’ records, etc., are illustra
tions. Such entries get their credit from the fact that they are
a part of a regular routine of business.
It is essential then,
a record

of transactions

business are admissible

as a

under some circumstances.

ﬁrst, that such entries be found where, according to the estab
lished order of the business, of which they are a part, one
would expect to ﬁnd them; second, that they be made by one

with knowledge of the fact and whose business it was to make
third, that they were made substantially as of the time
of the transaction they record."

them;

Proof of demands by affidavit, etc.—“In all actions
brought in any of the courts of this state, to recover the
§393.

amount due on an open account, or upon an account stated, if
the plaintiif or some one in his behalf, shall make an affidavit
of the amount due, as near as he can estimate the same over
and above all legal set-off, and annex thereto a copy of said
accoimt, and cause a copy of said aﬁidavit and account to be
served upon the defendant, with a copy of the declaration ﬁled

in the

cause,

or with the process by which such action is

com

such affidavit shall be deemed pri-ma facie evidence of
such indebtedness, unless the defendant with his plea shall, by
himself or agent, make an aﬁidavit and serve a copy thereof
on the plaintiff or his attorney, denying the same; and if the
defendant in any action shall give notice, with his plea of a
menced,

set-oif, founded upon an open account, or upon an account
stated, and shall annex to such plea and notice a copy of such
account,'and an aﬁidavit made by himself or some one in his
behalf, showing the amoimt or balance claimed by the defend
ant upon such account, and that such amount or balance is
justly owing and due to the defendant, or that he is justly
entitled to have such account, or said balance thereof, set off
against the claim made by said plaintiff, and shall serve a copy
of such account and affidavit, with a copy of such plea and
notice, upon the plaintiff or his attorney,
handwriting of such entrants, and
settlements have been made by
books and they had never been
Cameron Lumber Co. v.
puted.
erville, 129 Mich., 552: 89 N. W.,

that
such
dlsSom346.

such aﬂidavit shall

17—1 Greeni. Ev., 5 120a Ed., 16:
Meyer v. Brown. 130 Mich., 449; 90
N. W., 285: see, also. Slsson v. (‘leve
land & '1‘. Ry. Co., 14 Mich., 497; De
Armond v. Neasmith, 82 Mich., 231.
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prima fac-ie evidence of such set-oﬁ, and of the
liability thereon, unless the plaintiff, or some one in
his behalf, shall, * *" " " before trial, make an affidavit
denying such account, or some part thereof, and the plaintiif’s
indebtedness or liability thereon, and serve a copy thereof
upon the defendant or his attorney, and in case of a denial
of part of such set-off, the defendant’s afﬁdavit shall be
deemed to be prima facie evidence of such part of the set-off
as is not denied by the plaintiif’s affidavit: Provided, that
be

deemed

plaintiff

’s

any aﬁidavit in this section mentioned shall be deemed sulﬁ
cient, if the same is made within ten days next preceding the
issue of the writ or ﬁling of the declaration or plea/“B
RECORDS

NOT MADE EVIDENCE, LOST RECORDS AND PAPERS, ETC.

Records not made evidence by la.w.—A record or
§394.
document is not of itself admissible as evidence of the matters
therein stated, unless made so by law. Therefore, a book of
Before
the
18—C. L., Q 10191.
amendment of 1881 by which the pro
viso to this section was added, it was
held that the affidavit of the amount
the
due must be made at substantially
of
time of the commencement
same
And that such an affidavit
the suit.
made
several days before commence
ment of the suit was of no avail: Mc
Hugh v. Butler, 39 Mich., 185.
If a
plaintiff rests the proof of his case
upon such an aflidavit, he cannot, after
the defense has rested and his aﬂidavlt
is found defective, go back and prove
in the ordinary way as
his demand
a matter of right.
But the court may
in its discretion permit him to do so:
Although the aﬂidavit may not
Ibid.
be in compliance with the statute, or
may
be so defective as to render it
inadmissible in the absence of the de
fendant, or against his objection if
present, yet if the defendant is pres
ent at the trial, and the afiidavlt is
with his knowl
oﬂered and received
edge and without objection on his part,
it will be too late. after both parties
have rested. to claim that the affidavit
proves nothing:
Locke v. Farley, 41
A declara
Mich., 405; 1 N. W., 955.
tion with the return of the oﬂicer in
dorsed showing that the affidavit and

account were duly served on the de
fendant,
competent
were
evidence
in establishing a prima facie case:
Bjorkquest v. Wagar, 83 Mich., 226;
47 N. W., 235; Morrill v. Bissell, 99
Mich., 409; 58 N. W.. 324.
An affi
showing
davit
aflflant
is
the
the
treasurer of the plaintiff corporation
is suﬂicient though it does not other
wise purport to be made by him on
corporation:
behalf of
the
Forbes
Lith. Mfg. Co. v. Winter, 107 Mich.,
116; 64 N. W., 1053.
See, also, Bui
iock v. Ueberroth, 121 Mich., 293: 80
N. W., 39: Mero v. Button, 116 Mich.,
080: 75 N. W., 89.
The aiiidavit authorized by this sec
tion, § 10191,
like any other testi
mony, must be introduced in evidence
to become operative, the statute mak
ing no provision for its being ﬂied
justice—until thus
with
the
intro
duced, a defendant is not called upon
to object to its sufficiency or regularity
or to the return of service.
But if
he has appeared and is present when
the aﬂidavit is introduced. and is silent
he waives all such objections.
A return which fails to show service
of a copy of said afﬁdavit, with the
process
by which the suit was com
if objected to, is lnsuﬂicient
mpnced.
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township plats found in the ofﬁce of the register of deeds is not
evidence where there is no law requiring it to be kept, or de
ciaring it to be evidence." But a book kept by a county treas
urer, containing entries of tax sales and the names of the pur
not distinctly required

by any statute, yet
being necessary to the adequate performance of his duties, is
admissible in evidence to prove the facts therein stated as an
oﬂicial book, if it appear to have been kept in the oﬁice as one
chasers, though

of the regular

office books

for making such entries.”

§395. Non-existence of records, when presumed.—The law
presumes that all oﬁicers entrusted with public ﬁles and records
will perform their official duty and keep them safely in their
oiﬁces.
Therefore, where a paper is not found where, if in
existence, it ought to be deposited or recorded, the presump
tion arises that no such document has ever been in existence.
Until this presumption is rebutted, it must stand for proof of
'

such non-existence."
There is no room for presumption

for or against

a matter

Where there is record proof thereof.
allowable

Presumptions are never
where better evidence of a primary nature is re

quired by law to be preserved.”
§396. Lost records and papers, certiﬁcate of search for.—
“Wl1enever any oﬂicer to whom the legal custody of any paper,
document or record shall belong, shall certify that he has made
diligent examination in his oﬂice for such paper, document or
record, and that it cannot be found, such certiﬁcate shall be
presumptive evidence of the facts so certiﬁed, in all causes,
matters and proceedings in the same manner and with like

if

such ofﬁcer had personally testiﬁed to the same in
the court, or before the officer before whom such cause, matter
or proceeding may be pending.”‘*’3
effect as

of the
to authorize the introduction
original aﬂidavit in evidence.
To he
the
effectual as prlma facie evidence
And
statute must be compiled with.
compliance,
the record
must show such
must
or competent proof
be made
thereof:
Gordon v. Sibley, 59 Mich.,
250; 26 N. W., 485.
See. McGowan
v. Lamb, 66 Mich., 615; 33 N. W., 881.
v. Lawrence,
12 Mich.,
19—Smith
481; see, F. & M. Bank v. Bronson,

Mich., 371;
Mich., 328.

14
33

20—Groesbeck

Bradicy
v.

Seeiey,

v.
13

Siisbee,

Mich.,

341.

21—IIali v. Kellogg, 16 Mlch., 135,
139; Piatt v. Stewart, 10 Mich.. 260.
v. Treadway.
17 Mich..
22—1"eopie
485: see. Stevenson v. Bay City, 26
Mich., 44.
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Lost records and papers, restoring.—P1-ovision
§397.
made by law for the restoration of lost records, papers and
proceedings relating to causes or proceedings pending or de
termined in courts of record. For the mode of eﬁecting such
restoration and the eﬁect to be given to such substituted rec
ords and papers,

see

C. L., §§ 10276-10280.24

§398. Lost records and writings, proof of.-If a record is
lost or destroyed, its contents may, after proof of such loss or
destruction, be proved by parol evidenec, unless it appears
And the same rule
that there is other and better evidence.“

25—1 Greeni. Ev., i 509: People v.
The evidence
Lambert, 5 Mich., 349.
ot one who had been register of deeds,
that he had seen an unrecorded deed
to be lost. among a quantity
supposed
of unrecorded papers in the registers
as tending to prove
office, is competent
the existence of such a deed: Raynor v.
Norton, 31 Mich., 210.
The contents
of a complaint and warrant in a crimi
nal case, iqst after being returned into
court, may be proved by secondary
evidence; and witness to prove its con
tents may state the substance thereof
without giving the exact words. Com
monwealth v. Roark, 8 Cusb., 210;
and see, Simpson v. Norton, 45 Maine,
281; Iiali v. Manchester, 40 N. ii.,
410.
So the contents of a lost execu
tion may be proved by oral testimony:
There
Rash v. Whitney, 4 Mich., 495.
are no degrees in secondary evidence;
and where an original paper is lost,
and no counterpart is legally presumed
or required to exist, its contents may
be proved by parol a well as by a copy.
But if 21 party falls to produce a. copy
known to be correct, if in his power
to do so, it may well be regarded as
bearing against the credit to be given
to his oral testimony of the contents
Eslow v. Mitchell,
ot the lost paper:

26 Mich., 500.
When there is a dis
pute as to the contents of a lost
agreement,
the conversation
between
the parties at the time of putting the
agreement in writing may be admitted
as bearing upon the question of the ac
tual contents of the paper:
North
American Fire ins. Co. v. Throop, 22
Mich., 146, 155.
But parol evidence
of the contents of a lost U. S. patent
of lands is not admissible, because
an exemplified copy may be obtained
of the proper department at Washing
ton: Platt v. Iianer. 27 Mich., 167.
It is not necessary to produce a sub
scribing witness to a lost instrument
to prove its contents, because
such
witnesses are not presumed
to know
the contents of the papers they attest:
Eslow v. Mitchell,
26 Mich.,
500:
Raynor v. Norton, 31 Mich., 210.
But
when a paper has been destroyed by
agreement of the parties interested
in it under uch circumstances as to
make
it unjust for either party to
make any further claim under it, its
contents will not be allowed to be
Proved tor the purpose of making a
further claim under it: Gugins v. Van
Gorder, 10 Mich., 225.
It is suﬁicient
it the substance
oi.’ the lost instru
ment
is proven.
But this rule does
not allow the witness to give the sense
or eﬂect: he must give the words or
the substance of them:
iioliness V.
Deppert, 122 Mich., 275: 80 N. W.,
1094.
It will not defeat the proof of
contents of a destroyed
instrument
that the party desiring to prove it
consented
to its destruction where there
was no reason to think its preserva
tion necessary:
Davis
Teachout's
Estate, 126 Mich., 135; 8 N. W., 475.

397
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24—The proceedings to restore or
substitute must be upon notice to the
Mont
parties to be affected thereby:
The
gomery v. Henry, 10 Mich., 19.
contents of lost records of the court
may be proved by secondary evidence;
pro
the statute, C. L., §§ 10276-10280,
viding for restoring lost records. does
Drake v.
not preclude such proot:
Kinseii, 38_Liich., 234, ‘zss.
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applies to private writings and papers. But before such evi
dence can be admitted, it must be shown that a. diligent search
has been made in all places where the record or writing was
usually kept, and where it would be most likely to be found;
and that such earch has been unavailing. Such search must
be made in good faith, and must be suﬁicient to raise, in the

judgment of the court, a reasonable presumption of the loss
or destruction of the instrument." Where it was sought to
prove by parol the contents of a bond and aﬂidavit in an
attachment suit, they not being found in the office of the jus
tice who rendered the judgment, and no search having been
made for them in the ofﬁce of his successor, it was held that
without such search the loss was not suﬂiciently proved to
admit the testimony, as those papers should be, and perhaps

in the oﬁice of

successor, notwithstanding he
testiﬁed that he was very certain he had not received them."
might

be

the"

Papers in possession of opposite pari:y.—If the instru
ment to be proved is in the possession or control of the ad
verse party, and he will not produce it. the document may be
§ 399.

26-1

Greeni. Ev., § 558; Hogsett
Higgins v.
17 Mich., 374;
Proof that a
Watson, 1 Mich., 428.
letter had been entrusted to a. prose
cuting
attorney, and that‘ he had
searched
for it in the places where
to expect
he believed he had reason
to ﬁnd it, and did not fined it, suﬂi
eiently establishes the loss of the let
ter to admit parol evidence of its con
tents:
Stewart v. People, 23 Mich.,
Where a witness has sutliclently
63.
explained his failure to preserve a pa
People
per, he may stnte its contents:
v. Sharp, 53 Mich., 523; 19 N. W.,
Evidence from which a reason
168.
able inference of loss may be drawn
Howd v. Breckenridge,
is suﬂicient:
For
97 Mich., 65; 58 N. W., 221.
other illustrative cases upon the ques
tion of proof of loss, see: Dillon v.
Howe, 98 Mich., 168; 57 N. W., 102;
Alfred Shrimpton & Sons, Ltd. v.
Netzorg, 104 Mich., 225; 62 N. W.,
343; Burt v. Long, 106 Mich., 210;
64 N. W., 60; People v. Pope, 108
Mich., 361: 66 N. W., 213: Wheeler-v.
Detroit, 127 Mich., 329: 86 N. W.,
822; Thompson v. Flint & P. M. Ry.
v.

Ellis,

Co., 131 Mich., 95; 90 N. W., 1037.
The question of whether the evidence
of loss is sufﬂclent is for the court
and not for the jury:
Thomson v.
Flint & P. M. Ry. Co., 131 Mich., 95;
90 N. W., 1037.
Where the writing is
beyond
the jurisdiction
of the court
parol evidence will be received if reas
sonable elfort has been made to pro
cure it without avail. People v. Sea
man, 107 Mich., 348; 65 N. W., 203.
Contra, if no such effort has been
made: Phillips v. United States Ben.
Soc., 120 Mich., 1-12: 79 N. W., 1; 125
Mich., 186: 84 N. W., 57.
The burden of showing the loss of
a written instrument is upon the party
seeking to introduce secondary evidence
of its contents, and no instrument can
be said to be lost until careful search
has been mnde for it: ilansen v. Am.
Ins. Co., 57 Iowa, 741; 11 N. W., 670.
But a prime farie showing of loss will
be suﬂlcient, unless the opposite party
by cross-examination shows the search
to be insuﬂiclent:
Bottomley v. Gold
smith, 36 Mich., 27.
27——Hogsett
v. Ellis, 17 Mich., 351,
374.
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proved by an examined copy, or by parol evidence of its eon
tents, after proof that it is in his possession or control, and that
he has received notice to produce it.”
Without ‘such proof
and notice the secondary evidence i inadmissible.
As to his
The notice should
possession, slight evidence is suﬁ"1cient.'*’°
be in writing; it must describe the instrument with sufficient
particularity, so as to leave no reasonable doubt as to what
be served on the

must be served

a

and

it

it should
;31

paper is to be produced ;“°
his attorney, if he has one
time before the trial."

party or

reasonable

is

a

is

But notice to produce may in some cases be dispensed with,
duplicate
as where the document tendered in evidence
itself a
original,33 and where the instrument to be produced
Where, from the nature of the
notice, as a notice to quit.-‘*4
action, the defendant has notice that the plaintiff intends to
charge him with the possession of the instrument, notice to
ally:

after
reasonable
28-—The refusal,
notice, to produce
document in the
of the adverse party, and
possession
which the party demanding it is en
titled to introduce in evidence. author
izes proof of its contents by secondary
But it does not dispense
evidence.
with such proof as is attainable, nor
allow the tenor of the instrument to
less than
be made out by anything
satisfactory proof of all that is essen
tial: Moulton v. Mason, 21 Mlch., 369;
Bosw., 269.
see, Sheldon v. Wood,
Parol evidence of the contents of a let
ter mailed to a party or his agent
cannot be given without notice to pro
duce it; and it seems the party's tes
timony that- he did not recollect of
having received the letter, will not ob
Ferguson
viate the want of notice:
v. Hemingway,
38 Mlch., 159.
a

3

7

7

a

9

&

Q

Greenl. Ev.,
561.
Or a
of dishonor
of
bill oi ex
change.
Ibid.
A notice to quit may
be proved by parol without calling on
the defendant upon whom it was served
produce the original: Falkner v.
Beers,
Doug. Mich., 117, 119.
a

2

&

5

34-1

notice

to

1

I

83—Where contracts are executed in
duplicate, each party retaining an ex
ecuted copy, either may use his copy
in evidence in
suit between the par
ties, as an original, without calling for
the production
of the
other copy:
Cleveland
Toledo Ry. Co. v. Perkins,
17 Mich., 296; Crane v. Partland,
Mich., 493.

&

4

31——l‘iouseman
v. Roberts,
C.
P., 394.
It may be served on either
the party or his attorney: Greenl. Ev.,
562.
And should be served person

Barb.,

18

656.

&

2

446.

Acker,

v.

32—Utica. Ins. Co. v. Caldwell,
Wend., 296; Gotham v. Gale,
Cow.,
739; McPherson v. Rathbone,
Wcnd.,
216: Hammond v. llopping, 13 Wend.,
505-8-9.
Where parties reside at :1 dis
tance from the place of trial, a notice
to counsel
to produce
papers which
only allow time to communicate with
clients by telegraph is insuﬂicient; at
least not if the necessity for the use
of the papers was discovered in time
to give earlier
notice:
De Witt v.
Prescott, 51 Micb., 298; 16 N. W.,

2

29—2 Phil. Ev.,
Am. ed., C.
H.'s notes by Edwards, 519, 525.
30—Ibid., and Rogers v. Custance,
R., 179.
Moo.
But notice by parol
is said to be suiiiclent:
Ros. Cr. Ev.,
10: Kerr v. McGuire,
Tilt. N. Y.,

Rathbun

393.
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for

a

bill

of exchange.“
Corporate cha.rterS.—The production of the charter
§400.
and proof of acts of uscr under it are suﬂicicnt to establish
the existence of a corporation, where the charter confers cor
porate powers immediately and unconditionally. In such case

it is not necessary to make proof of the organization under
the charter.3“ But if the charter or act of incorporation pre
scribes any conditions and a compliance therewith, as prece
dent to the organization,
must

be

shown."

a compliance

When corporations

with such conditions
are organized under

general laws, corporate existence may be proved by certiﬁed
copies of their articles of association ﬁled in the oﬁice of the
secretary of state, or other place provided by law, or with the
colmty clerk, when authorized to be ﬁled there."

For the proving of corporations, the statute now provides
“That in any suit or proceeding, civil or criminal, hereafter
institutedlin any of the courts of this state, wherein it shall be
come

material or necessary to prove the incorporation of any
or corporation, or the existence of any joint stock

company

company or association, whether the same be a foreign or do
Where
35-1 Greenl. Ev., i 561.
trover is brought for the conversion
of a promissory note, plaintiff is en
titled to prove its existence and con
tents, without giving defendant notice
Lewis,
10
Rose
v.
to produce it:
Mich., 483.
So, the defendant is en
titled to the production, without no
tice, of all papers which formed any
part of the contract under which the
cause oi’ action in suit arose: De Witt
v. Prescott, 51 ii1ich., 298; 16 N. W.,
656.

36--Cahiii

Co.,

v. Kalamazoo Mutual
2 Doug. Mich., 12-4; Way v.

Ins.

Bili

ings, 2 Mich., 397.
The proof of user
must necessarily consist of evidence
of the acts 0! the corporation, showing
that they are doing business under
Cahili
their charter:
v.
Kalamazoo
Mut. Ins. Co., 2 Doug., 135.
37—F‘. & M. Bank v. Troy City
Bank, 1 Doug. Mich., 457, 465.
See.
Lock v. Leonard Silk Co., 37 Mich..
479; as to the incorporation
ot re

ligious societies:
Fredenburg v. Lyon
Lake M. E. Church, 37 Mich.. 475;
Church of Newark v.
see, Methodist
(‘iarl-1, 41 Mich.. 730. 736; 3 N. W.,
1;
207: Allen v. Duﬂie, -13 Mich.,
4 N. W., 427: Druse v. Wheeler, 22
i\Iich., 439; Wairath v. Campbell, 28
Mk-h., 111.
38—-In case of such corporation, the
general law under which‘ the corpora
tio is formed, and the articles of as
sociation made in puruance thereof,
are to be considered as the charter of
the company: Van Etten v. Eaton, 19
i\Iich., 194.
The corporate existence
of national banking associations may
be shown by certiﬁed copies of the
organization certiﬁcate ﬂied with the
comptroller of the currency, and by
his certiﬁcate that the bank has com
piled with the act of Congress "To
provide for
a
national currency":
Thatcher v. West River Natl. Bank.,
19 Mich., 196.
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company, or association, evidence that such
corporation, company, or association is doing business under
a. certain name shall be prima faoie proof of its due incorpora
tion or existence pursuant to law, and of its name.”3°
mestic corporation,

On plea of the general issue to an action by a corporation,
the plaintiif must prove its corporate existence,“ excepting in
the cases mentioned in the following provision of the statute:

“In

suits brought by a corporation created by or u_nder any
statute of this state, it shall not be necessary to prove on the
trial of the cause the existence of such corporation, unless the
defendant shall have pleaded in abatement, or given notice
under his plea to the action, that the plaintiﬁs are not a cor
poration, and annex thereto an affidavit of the truth of such
plea or notice.”41
And any railroad, when sued by the name in which its
business is conducted, shall not be permitted to deny, by
plea or otherwise, that it is a corporation existing under such

name."

.

The transactions

and acts of a corporation

Wilson Sewing
39-—C. L., I 10194.
Machine Co. v. Spears, 50 Mich., 534;
As against a plea oi!
15 N. W., 894.
mal tiel corporation, the plaintiil may
make his prima /acic case under this
statute by showing that the corpora
Such
tion was doing business as such.
the
conclusively
establishes
evidence
unless the
fact of one incorporation
evi
deiendant shall introduce some
it. In the ah
to contradict
dence
sence of such plea no proof of incor
Canal Street
poration is necessary:
Gravel Road Co. v. Pans, 95 Mich.,
372; 54 N. W., 907.
Where a body
assumes to be a corporation. and acts
under a particular name, a third party
denllng with it under such assumed
name is estopped to deny its corporate
existence unless there are no facts
which make it legally unjust to forbid
Estey Mfg. Co. v.
such
a denial:
Runnels. 55 Mich., 130; 20 N. W.
Rep., 823; Chapman v. Colby, 47 Mich.,
46; 10 N. W., 74.
See, Doyle v. Miz
ner, 42 Mich., 337; 3 N. W., 968: and
cases cited in note to C. L., 5 i0194.
40-—I<‘. & M. Bank tc. v. Troy City
Bank, 1 Doug. Mich., 457; Owen ct oi.
26

may be proved by

Farmers‘ Bank
of Sandstone, 2
l)oug., 134.
L., 5 10471.
41-—C.
See, Smith v.
Village of Adrian, 1 Mich., 495.
The
plea of the general issue to a declara
tion by a corporation, admits the cor
porate
existence
of
plaintiff;
the
Garton v. Union City National Bank.
34 Mich., 279.
in a suit by a cor
poration in Justice's court, by sum
mons to answer the plaintiff, naming it
by its corporate name, even it the dec
iaration
fails to allege the plaintli!
to be a corporation, yet the summons
and declaration taken together will be
deemed
a suﬂicicnt:
allegation
that
plaintiff is a corporation, so that, it
the general issue is pleaded the plain
tiff's corporate existence will be there
by admittcd:
Wilson Sewing Machine
Co. v. Spears, 50 Mich., 534: 15 N.
W., 894.
And
sec,
Superior
Lake
Building Co. v. Thompson, 32 Mich.,
293; Grand Rapids & Ind.
Ry. v.
Southwick, 30 Mich., 446.
42—C. L., 5 10439.
See,
Grand
Rapids & Ind. Ry v. Southwick, 30
Mich., 446.
v.
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entries made in its books." And a corporation is bound by the
acts of its oﬂicers de facto; and it need not be shown that they
were regularly elected in order to render their acts binding.“
The seal of a corporation aﬁixed to an instrument is pri-ma
facie evidence that it was affixed by proper authority; and the
contrary must be shown by the objecting party.“

proof 0f.—“In any suit or proceeding
hereafter instituted in any of the courts of this state, wherein

§40L

it shall

Pa.1'l;ne'rships,

material or necessary to prove the co-partner
ship of any ﬁrm or association, the plaintiffs may cause to be
served upon the defendant, with a copy of the declaration ﬁled
in the cause, or with the process by which suit is commenced,
become

an aﬁidavit stating that the piaintiifs were the persons compris
ing such partnership at the time the contract in question was
made, or the cause of action accrued; and such aﬂidavit shall
be prima facic evidence of such existence of such partnership

or association, unless the defendant shall ﬁle with his plea an
affidavit denying the existence of such partnership or asso
ciation.

’ ’4°

43—People v. Oakland Co. Bank, 1
Doug. Mich., 282.
The records of
municipal action by a city council can
not be contradicted or supplemented
by parol evidence.
When the law re
quires such records to be kept, they
of the
are the only lawful evidence
Steven
action to which they refer:
son v. Bay City, 26 Mich., 44.
4-i—(.‘ahill v. K. M. Ins. Co., 2 Doug.
Mich., 124.
45—Benedict v. Denton, Walk. Mich.,
Ch., 336.

48-0. L.,
In proving

5 10195.
a co-partnership,

it is not
necessary to show the unity of interet
of the members by direct proof.
This
fact may be established by circum
stances:
Hadden v. Shortrldge,
27
Mich., 212.
See, Wattles v. Moss, 46
Mich., 52; 8 N. W., 567.
Evidence of the admission of de
fendants that they were partners is
competent, although not restricted to
the precise time when the cause of ac
Sager v. Tupper, 38
tion accrued:
Mich., 258, 262; Armstrong v. Potter,
103 Mich., 409; 61 N. W., 657.
If
reputation and hearsay are admitted

prove
partnership
to
a
without
objection, the jury may consider it,
and the opposite side will not after
wards be allo.wed
to complain:
27
Mich., 212, supra.
To constitute one a partner as to
third persons, it is not necessary that
he should have agreed to share in the
of the business.
If he shares
losses
Sager
in the proﬁts it is suﬂicient:
v. Tupper, 38 Mich., 265; I-iinman v.
Llttell, 23 Mich., 484.
To constitute a partnershtp,
there
must be a community of interest in
some lawful commerce
or business, for
the conduct of which the parties, (or
partners)
are mutually principals
of
and agents for each other, with general
powers within the scope of the busi
which
powers, however, by
ness:
agreement between
the parties them
selves, may be restricted at their op
tion, to the extent even of making one
the sole agent of the others and of
the business. The test of partnership,
as between the parties themselves,
is
their intent; and as between themselves
they are never to he charged as part
ners unlcss by contract and with intent
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they have formed a relation in which
the elements of partnership as above
Partici
indicated are round to exist.
pation in the proﬁts of-a business does
not 0! itself make one a partner there
in; and therefore is not decisive of
that relation, except in so tar as it is
of the relation ot principal
evidence
and agent between the persons taking
the proﬁts and those carrying on the
business.
A partnership
cannot
be
implied as a matter of law, from a
business relation, it the parties thereto
have not made or intended to make a
partnership
contract and have done
nothing to estop them from denying
the existence of a. partnership.
While
parties may incur obligations as part
ners to third persons by so holding
themselves out to, and dealing with
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§ 401
and in such a way

induce such persons to believe
them to be and to trust and rely upon
them
as partners; yet there can be
no partnership
persons
as to third
when as between the parties themselves
there is no partnership and the third
persons have not been misled by con
cealment ot facts, or by deceptive
appearances, to rely upon them as part
ners:
Beecher v. Bush, 45 Mich., 188;
7 N. W., 785.
A dormant partner is a secret part
ner; one who becomes such by a secret
arrangement,
while his associate is
held out to the world as sole proprie
manager of the business:
tor
and
Beecher v. Bush, 45 Mich., 203; 7 N.
W-, 785.
as to

