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CHAPTEE XXII.
THE REMEDIES OF THE STATE AGAINST COLLECTOES OF
TAXES.
Remedies

in general. It has been

seen that the law sometimes

provides for very summary proceedings

for the enforcement

the duty to pay taxes, and that the legislative
so has been

very fully

sustained.

With much

competency

of

to do

greater reason may

the law

provide summary remedies against those who, having
collected taxes, neglect or refuse to pay them over to the proper auWhatever hardships there may be in forcing summary payment by the person who is simply negligent in paying his dues,
there can be none in requiring speedy accounting and settlement
thority.

by one who has, by his office, become custodian of the public
apart by the treasurer of the county as a sinking fund, to be applied pro rata,
redeeming the principal of the bonds issued by the towns of Weller and

ill

Oalva.

opinion of the court, by Scliofield, J., it is said : " A tax cannot be
levied for county or township purposes on property which is not subject to
tlie jurisdiction of the authority levying the tax; and the property of the railway companj' in the county and in each township must be subject to the
same taxation as other taxable property there situated, for county and township purposes; and no property can be held for the payment of a county or
township tax which is not levied for a corporate purpose.
" Without undertaking to define what is a corporate purpose, it is very certain that a tax imposed for the payment of a debt not incurred by the authority imposing the tax, and for the payment of which it is in no wise re-

In

the

sponsible, is not for a corporate purpose.
" Neither Henry county, nor the towns of Oxford or Clover, made
any subscription to the capital stock of this railway company, or incurred any indebtedness by issuing bonds or otherwise on account thereof. Nor are they
either indebted to the towns of Weller or Galva.
" Neither Henry county, nor the towns of Oxford or Clover, could therefore
levy and collect a tax in excess of the amount needed for their respective
corporate purposes, and equal to the amount claimed for this sinking fund,
because such a tax would not oe for a corporate purpose.
" But the claim here made is for the taxes actually levied and collected for
county and township
Oxford and Clover.

purposes, from the railway company, in the towns of
this amount shall be taken, then there must necessa-

If

-
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and wliatever evils may be anticipated in the case of individual neglects are likely to be multiplied many fold, if one
who has collected from numerous persons may then neglect or refunds

;

of,

fuse to pay over his collections until it shall suit his convenience
to do so.
The remedies which are at the service of the public authorities,
ing

are the follow-

:

and one or more of which are usually made use

The state, or any of its municipalities,
for whom moneys have actually been collected, may pursue its
under the cirdelinquent collector by .suit at the common law,
cumstances that remedy shall be deemed adequate and suitable.^
at

the

Common Law.

if

*S'ia'if

is

a

a

a

is

is

not important and the party
responsible,
this may be all that
essential.
Such
suit the collector can
defend only on such grounds as would constitute
defense to
like suit as between other parties who stand in the relation of
"Where expedition

;

It would be for money received by the
principal and agent.
and he would not be permitcollector for the use of the public
rily
will

a

a

a

deficiency to that extent in the county and townsliip revenues, whicli
liave to be supplied by additional taxation.
The property liable to taxation in one municipality will thus be compelled to bear burden of taxation
different municipality, and this, too^
imposed by the corporate authority of
be

is

is

32

45

Gray, 423; Helvcy «. Huntington Co.,

N. II.,

160

Spencer v. Perry,

18

Mich.,

6

15

;

;

'Adams n. Farnsworth,
817 Wentworth r. Gove,

;

;

,

a

a

it

it

a

it

it
is

without its consent, and in the absence of any firesumptive corresponding
benefits. The principle upon which alone this can be sustained is, that the
legislature may, in its pleasure, impose debts upon counties and townships,
and require their payment without regard to the wishes of the inhabitants and
evident that the practical
tax payers of such counties and townships; for
result is precisely the same, whether
said the taxes levied for county and
township purposes on the property of the railway company in the towns of
Oxford and Clover shall be set apart for the payment of the bonds issued by
the towns of Weller and Galva, or that the county and these townships shall
pay sum equal to the amount out of their revenues for the same purpose.
In either event,
talcing so much of the revenues of the county and of
of
Oxford
and
Clover to pay the debts of the towns of Weller and
the towns
But
has been repeatedly held by this court, that the legislature is
Galva.
debt upon
municipally against its consent; and
powerless to impose
those cases must be deemed conclusive on the questions involved here. The
People V. The Mayor, etc., 51 111 18; People ii. Salomon, id., 38; People v.
Chicago, id., 583 Madison Co. v. People, 58 id., 463 Hessler v. The Drainage
Commissioners, .53 id., 105; LovingsUm ». Wider, id., 302."
Blackf.,

390.
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ted to rely on technical objections

which might be made to the

If he receives the money to
right of the public to the money.
the use of the public, he should account for it ; and it is immaterial that those who have paid it might successfully have resisted
th e collection from them.
It has been elsewhere shown ^ that a
or even an intruder, will not be permitted to resist the demand of the state upon him for taxes collected, by
And it
showing that he collected them without due authority.
has been held that although a bond to perform the duties of an
collector

de facto,

office would

be void

if there were, by law, no such office in ex-

appointment of a person to an office
which is established by law is valid as a contract to perform the
duties of the office, and entitles the public to demand the fulfillistence,

yet an irregular

ment of the engagement.^

The principles here stated are appli-

cable not merely to the case of a defect in the official authority,
but to the case also in which defects, either technical or substantial, might have been urged to the tax the officer has enforced.'
The substantial fact is that he has received money for the state,
and having done so, it is not his privilege to pause and question
the right of the state to receive it ; but he should pay it over, and
leave those from whom it was received to present a claim to the
state for the refunding,

if they deny its right

an unconstitutional tax, once collected,
to retain, but should account

as

to retain it.*

the collector

in other

cases.^

Even

has no right

The action in

' Ante,
pp. 191, 192. Sec ia addition to tlic cases there cited, Ford v. Clongb,
Grceul.,
334; Jolmsot ». Goodridge, 15 Mo., 29; Orono «. Wedgewood, 44
8
Me., 49; Trcscott v. Moan, 50 Me., 347; State v. 'Woodside, 8 Ired., 104; Lyn-

don

V.

Miller,

30 Vt., 329.

-

United Stales

s

^Vmianls

v.

v.

Maurice,

Holdcn,

< Commonwealth

v.

2

Brock.,

4 Wend., 223 ;

Philadelphia,

98.

Moore

27

v.

Alleghany City, 18 Penu. St,

Pcnn. St.,

55.

497.

In Waters v. State, 1 Gill, 302, and Smyth ». Titcomb, 31 Me., 272, it was
decided not to be a good defense to a suit to recover taxes collected, that the
tax itself was unconstitutional.
In O'Neal v. School Commissioners, 37 Md.,
5

like ruling as to a tax claimed to have been unlawfully levied.
Baltimore and Ohio R. R. Co., 34 Md., 344, this doctrine was aprailroad company which, being required to pay to the state one-fifth

321, there was a

In

State v.

plied to a
of the fares on a certain branch, collected the fares, but declined to pay, alleging the unoonstitatio»ality of the tax. See also State v. Cunningham, 8
Blackf., 339. .
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to the use of

the

The like action will not lie for a mere neglect to perpublic.
form the official duty to collect ; but an action on the case would
be the appropriate remedy.^

Bond. It is a customary precaution to require of
collector
of public moneys that he shall give bond to secure
any
a proper accounting.
The form, or at least the requisites, of such
Collector'' s

a bond, are commonly prescribed by statute, and statute

reme-

dies cannot be had upon it unless it is a good bond under the
statute.
But it is always lawful for one who has a duty to perform to

third person or the public, to give sureties for the performance thereof ; and a bond by a public collector, which is not
in the statutory form, may nevertheless be a good bond at the
a

common law, upon which the usual common law remedies will be
On this ground suits have been sustained upon bonds
available.^
which were given to one body or official board, when the statute
required them to be given to another,^ and also upon those which
were so defective in any of their reqaisites as not to constitute a
Of course if the bond is given to an
sufficient statutory bond.
that
difEerent
from
named in the statute, suit upon it
obligee
must be brought in the name which appears in the obligation.'

What has been said of the liability of the collector, to account for
moneys received, is as applicable in
in a suit for money had and received

a
;

suit on any such bond, as
he cannot defend by show-

ing that those who voluntarily have paid to him could not legally
have been compelled to do
' Charleston
= Claasen «.

so.^

v. Stacey, 10 Vt., 562.
Shaw, 5 Watts, 468; Freeman

Lowder,

v.

Davis,

7

Mass., 300;

M

oore v.

2 Gray,
Hodsden, 5 id., 317; Burroughs
49; Horn v. Whiltier, 6 N. H., 88; Treasurer v. Bates, 2 Bailey, 362, 875; Governor V. Allen, 8 Humph., 176; Walker b. Chapman, 32 Ala., 116.

v.

8

id., 372; Sweetzei «. Hay,

Justices of Christian v. Smith, 2 J. J.
Supeixisors of St. Joseph v. Coffinhury, 1 Mich., 355;
People V. Johr, 23 Mich., 461, 462 ; Mallory v. Miller, 3 Yerg., 113. The rulings
in the federal courts are that a bond taken from a collector of taxes is good as
a common law bond, though not required by law, or though not in statutory
Dixon v. U. S., 1 Brock., 177; Postmasform when a bond is required.
ter General ». Rice, Gilpin, 554; United States v. Howell, 4 Wash., C. C, 630;
United States v. Tingey, 5 Pet., 115.
Stevens v. Hay, 6 Cush., 239. See Walker v. Chapman, 23 Ala., 116.
5 See cases cited, ante, p. 498.
Also Kelly v. Savage, 30 Me., 199.
*

Van Hook

Marsh., 472.

«. Barnett, 4 Dev., 368 ;

And

see
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The liability on the bond must, however, be governed by its

It

condition.

has been held that when sureties undertake for the

"
collection of all rates for which the collector shall have sufficient
■warrant under the hands of the assessors," a recovery cannot be
had upon the bond for taxes collected without such warrant ; the

But where

cases not being within the terms of the undertaking.''

" faithfully
the sureties undertake that the collector shall
perform
are
his duty, and pay over the moneys collected," they
liable
for the moneys collected by him, whether with warrant or without.2

It

is not the business of the collector to question the fairness or
propriety of any tax which has been committed to him for collec-

If the assessment is excessive, the party assessed must
tion.
make the objection, and not the assessor. His duty is to collect
the list committed to him, and he cannot excuse himself for any
failure to exhaust his authority in collecting, on the pretense that
the person taxed should not have been assessed at all, or should

have been

assessed

otherwise than

as he was.^

Nor is it

a suiScient

answer to a suit for neglect of duty, that the party taxed being
poor, any proceedings by distress would not have been available."

His duty in such a case is to exhaust his power in an effort to
collect ; and the legal evidence of the inability of the person taxed
to pay the amount will then be furnished by his return.

A

collector may always refuse to proceed in the collection of a
tax for the collection of which his authority is insufficient. While
he is bound to account for all sums voluntarily paid to him by
persons taxed, he is under no obligation to commit trespass in the
attempted exercise of a void authority ; and it is always a defense

to him and his sureties, that the process committed to him would
not have protected him in its execution.^ Undoubtedly, also, the
'

Foxcroft V. Nevens, 4 Greenl., 73.
' Johnson v. Goodridge, 15 Me., 29 ; State v.
Woodside, 8 Ired., 104. And
see Ford v. Clough, 8 Greenl., 334; Orono v. "Wedge wood, 44 Me., 49; Trescott
■B.Moan, 50 Me., 347; Williamstown b. Willis, 15 Gray, 427.
2 See

Williams

v. Holden,

4 Wend., 223;

Moore

v.

Alleghan}' City,

18

Pemi.

St., 55.

^Gorham

The

v.

Hall,

same doctrine

'Reynolds

v.

57 Me., 58, 62,

citing Colerain

is laid down in Treasurers

Lofton,

18

Geo., 47;

Barlow

v.
v.

d.

Bell,

Hilliard,

8

9

Met., 499,

Rich.,

The Ordinary,

503.

412.

47

id., 639;
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collector may dscline to proceed in the collection of a tax illegally
levied ; as any person may refuse to recognize any illegal authority, or to obey an unconstitutional law. But he takes upon himself a great responsibility when he assumes to question the validity
of a statute, or of the acts of his superiors.
In any case he ought
to be the last person to raise the question, and then only when
So long as the persons taxed
necessary to his own protection.
make
of
the
tax, it is his duty to proceed
voluntarily
payment

with the collection.
The collector should receive for the taxes money only, unless
the statute permits him to receive something different. Money
is always understood in tax laws when nothing else is mentioned.^

The collector is not at liberty to use his ofHce

as a means of spec-

ulation, and therefore cannot buy up demands
and turn them in when he comes to account.^

against the public

Even if such de-

mands are by law made receivable for taxes, they are not available to him in his settlement, unless he actually received them in
And what the collector receives he must, at his peril,
payment.^

a

very harsh rule, but it

without question,

a

This seems

is,

safely keep and account for. It is no defense, when he is sued
for a failure to account, that the moneys have been stolen from
him, or otherwise lost, without fault or negligence on his part."*
very

necessary one.

Liability

of

be sued at once, as soon as

In

Sureties.

a

;

a

is

When the time arrives for the collector to account and pay
over his collections, no demand
necessary in order to fix upon
liability for failure to do so but they may
him and his sureties
default has occurred.'

general

the liabilities

Chesliire v. Howland, 13 Gray, 331; Adams «. Farnsworth,
mer v. Bunbuiy, 30 Mich., 201.

'

Mason, 425; United
Jolinson v. United States,
Miltenberger v. Cooke, 18 Wall., 421.
5

'

See

How.,

of sureties
15

on

id., 423; Wei-

States v. Morgan,

11

15.4;

Frier

v. State,

11

Fla.,

and see Cheshire v. Howland,

300:

13

Gray, 331.

Miller,

8

5

3

T. B. Monr., 319. The collector has no right to
Commonwealth «. Rodes,
Elliott ii.
receive in payment of taxes the draft of his creditor upon himself.
Mich.,

132.

V.

Mcintosh,

Ired., 307;

State v. Woodsides,

9

State

9

6

1

3

*

How., 578; United States «. Morgan,
United States «. Prescott,
86;
Ind.,
38
State,
Denio, 233.
Muzzy v. Shattuck,
«.
154; Morbeck
id., 496.

11

id.,
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these official bonds are the same as those on other undertakings

The undertaking of a surety is always looked
upon as siridissimi juris, and cannot be extended beyond the exHis position is essentially different
act terms of his undertaking.
for third persons.

The latter, in accepting his position, has the obligation imposed upon him by law to perform its
duties ; but the former has only entered into a contract, and consented to be bound by the terms of that, but by nothing else.
from that of the officer himself.

A very imthis
from
fact
that
any alteraportant consequence resulting
tion
made in the contract of the suretj"- without his consent,
is

discharges him, because

it

it

is

if

is,

The law creates no obligation for him whatever.^

no longer his contract.^

And

this

;

it

would be the case even though the alteration tended to diminish
on the plain
the surety's responsibility, instead of to increase

it

a

party has made one conprinciple that the law cannot, where
tract, charge him with another, upon any such untenable ground
as that
would have been for his interest/ to have made the substituted contract instead of the

In

other.^

one very important particular,

however,

there may be an

a

;

to the principal for the performance of his obligation will discharge the surety but the rule, we should say, did not apply to
collector of taxes, at least, so far as the extension
the sureties of

,

:

important difference between this undertaking and the ordinary
contract of suretyship in general an extension of time granted

JSIiller

Leggett
"■

Bailie,

V.
10

V.

Stewart,

9

•

Humphreys,

Johns.,

;

is

concerned
such an extension being
of time to make collections
supposed beneficial to them, rather than the contrary. But whether
beneficial or not, such an undertaking ought to be regarded as
Wheat., 681, 703;
21

How.,

66;

United States «. Boyd, 15 Pet., 187;
v. Ball, Hempst., 39; Walsh v.

Swanson

180.
3

;

it

2

2

Sumn., 453 Smith «. United States,
Gass V. Stinson,
Wall., 319.
" The alteration of the bond, after
was executed by the defendants, and
without their consent, discharged them from all liability under it. It does

a

it

;

a

not now truly represent the obligation into which they entered. That obligation was that Jonathan Eldridge should act faithfully as collector of
tax of
12,572.83, which had been already assessed
by the alteration of the bond, the
purported to impose on the defendants was, that the said
obligation which
faithfully as collector of
should
act
Eldridge
tax of $3,490.01, which was
after the bond was executed. This obligation they never consented
to incur."
Metcalf, J., in Doane v. Eldridge, 16 Gray, 254.
assessed
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subject to any provisions of law that might influence the
obligation or the duties of the officer for which the sureties have
made

undertaken.'

But on this point there is some conflict of opinion.^

The repeal of the law under which the bond was given does
not affect the responsibility of the sureties, whose contract remains

in full force

In many

as before.^

cases

it is made the duty of some auditing board or

other authority to examine the collector's accounts periodically,
and come to a settlement with him for previous collections. Undoubtedly all such boards or authorities should perform their duty,
and give the sureties such benefit as might accrue to them therebut the legal view of provisions of law imposing such

from;

The point was made in State v. Cai-lton, 1 Gill, 249, 257. Stephen, J. -. " Tlie
condition of the bond
that the principal shall well and truly account for
and j)ay over to the treasurer the several sums of money which he shall receive, or be answerable for by law, at such times as the law shall direct.' The
extension of the time of payment, therefore, by the legislature was no change
or alteration of the terms of the contract, but was warranted and authorized
by the express language of the condition of the bond upon which the suit
was instituted.
The principle, therefore, that time given to the principal
debtor by the creditor, without the consent of the sureties, will operate their
discharge, cannot be applied in this case. The terms of the condition of the
bond reserved to the state
right to grant the indulgence by law, if she thought
lit to do so, without affecting in any manner the liability of the sureties.
not necessary to rely upon the condition of the bond alone, for the
But
reversal of the judgment of the court below.
A similar question was brought
before the court of appeals for the eastern shore from Worcester county, several
years ago, and the court then decided that the granting of indulgence by law
The law
to the principal collector did not operate to discharge his sureties.
was not considered as binding or obligatory upou the state, but alterable by
the legislature at their pleasure, whenever the interest or the convenience of
the state might require it."
it

'^

In

is

a

'

is,

'

Bennett

cided the other way.

®. The

Auditor,

3

3

a

recent decision the supreme court of Tennessee has decided that sureCentral
Johnson ■».Harker,
ties are discharged under such circumstances.
had
previously deLaw Journal, 625. The court of appeals of West Virginia

W. Va.,

441, per Brown, Prest.

is

a

a

a

a

6

3

2

for the security
S. &. M., 124. That
Tucker v. Stokes,
of the public only, and private citizens have no remedy upon it, see Brown
id., 51. A collector gave
general olHcial bond conditioned to
V. Phipps,
pay over all tax moneys collected by him. A statute afterwards provided for
furspecial tax, and authorized the county board to require of the collector
the
bond
on
general
to
do.
that
the
sureties
Held,
failed
bond,
which
they
ther
See also
were liable for the special tax. State ». Hathorn, 36 Miss., 491.
Stephenson v. Bay City, 36 Mich., 44.
collector's bond
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is,

that they are made, not for the protection of sureties, but
of the public.
The sureties undertake for the conduct of the prin-

duties

cipal, and cannot require the state to protect them against his
If, therefore, they suffer from neglects
misconduct or neglect.
which are not only his neglects, but also those of some other pub-

If
lic officer or board, the loss must be borne by themselves.
periodical settlements would tend to their advantage, they will be
expected to look after them in their own interest.'
Summary remedies.

So far, we have spoken of obligation-s
and remedies, in providing for which no serious question of legislative power could well arise. But in the case of collectors of
the public revenue,

has sometimes been

it

thought important to
under obligations and subject
themselves to liabilities not demanded in other cases.
Provisions
of the following import are often met with

:

compel them to place themselves

1.

That the statement of accounts by the state auditor or other
public accountant shall, as between the state and its collector, be
conclusive.
is

2.

in default, process in the nature
That, when the collector
of an execution may be issued against him by his superior officer,
without any judicial finding, or any hearing, and this process
shall be collected of the property of the collector and his sureties.
3.

That, on application to some specified court, summary judgment may be taken against the collector on motion, without other
process than short notice to show cause.
is

to be remarked, that the justification of such
Upon this
remedies must be found in the contract relations established between the state and the collector, by the acceptance of office by
the latter while such provisions are iu force, and between the
United States v. Kirkpatrick,
Wheat., 720
id., 184; United States s. Niclioll, 13 id., 505

;

;

1

S.

;

;

1

;

9

;

'

United States v. Van Zandt,
Dox v. Postmaster General,
Pet., 318; State «). Atherton, 40 Mo., 209; Christian, ^a; parte, 23 Ark., 641;
Christian v. Ashley County, 24 id., 143 State v. Bates, 3G Vt., 387, 398 Detroit
As to the liability of sureties in diflferent bonds
V. AVeber, 26 Mich,, 384.
where the collector was his own successor for several terms, and the sureties
in the several bonds were not the same, and defaults existed in each term, see
C, How., 250 Detroit v. "W eber, 29
United States v. Eckford, 17 Pet., 251
Mich., 24.
11
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obligors in the official bond, by their giving the
bond under the statute which provides this summary remedy.
The bond, in such a case, is to be read as if the provisions of the
statute were

set

forth at large in

express assent of the parties.'

it,

state and the

and had thereby received the

And this

removes

the difficulty

it

is

a

a

that would otherwise exist were the rights of
party to be concluded without giving him the opportunity of
judicial hearing.
It has been affirmed in Kentucky, that
competent to malce
the auditor's statement of the amount of taxes evidence against
collector of taxes, in
proceeding
against him for an accounting, and also in favor of the sheriff
and against his deputy, who received the list to collect and to
acted

as

;

a

the sheriff who

it

a

it

And, in another case,
summary remedy against both.^
was more distinctly decided that the auditor's statement must be
" We
conclusive where the statute so declares.
acknowledge,"
"
*
*
does curtail the privilege of defense to
that this
IS said,
give

a

it,

is

it

by

a

collector, and places him on
footing different
from that of other defendants in our courts, and we have no
doubt that
necessary to do so for the security of the revenue,
not only great confusion would be produced
and that, without
be made

in the finances of the state, but many frauds would be practiced

be the consequence?

this defense of tender and refusal, or disallowed, what will soon
may be called,
is

If

it

on the treasury.
count, or whatever

The collectors need never settle their ac-

it

if

;

for,
will only
they do,
counts with the proper department
[And, after suggesting the probable evil reacquit them of costs.

is

:

is

it

added] To prevent this, the state has selected its own
auditor, and required every claim to pass thi'ough his hands before
This rigor with
any can be allowed, or any debtor be released.
not new in the science of
regard to officers of the revenue
sults,

government."^
v. HobokenLand Co., 18 How., 272; People v. Van Eps,
Wend.,
Lewis o. Garrett's Adm'r, Miss., 434; Chaffee «. Thomas,
Mich.,
53 Pratt v. Donovan, 10 Wis., 378 Philadelphia v. Commonwealth, 53 Penn.
St., 451 Whitehurst ». Cohen, 53 111., 247.
Bibb, 394. The point arose only incidentally in
Johnson v. Thompson,
4

'Murray

4

5

;

;

;

5

6

387, S90;

this

case.

Mills, J., in

5

^

v. Rodes,
T. B. Monr., 318, 324, citing, in
Commonwealth
of
the
action
federal
the
government in making tranviews,
his
support of
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similar statutes have been enforced without any

question being made of the competencj' to adopt them.
A summary distress warrant against the collector and his sureties can only be awarded where the bond is in accordance with
The
the statute, and where all the statutory conditions exist.
being extraordinary and in derogation of the common
law, the steps leading to it must all have been taken ; and if it is
issued under any other circumstances than those under which the
process

a

is

a

it

it,

The
will be trespasser.^
the officer issuing
gives
siriciissimi juris, and cannot be extended single step
liability
The same remark may be
beyond the statutory permission.
statute

made of the case of application for judgment on
ments

must be strictly pursued, as the ordinary legal intenddo not apply in aid of the proceedings in such case.^
a

statute

The

motion.

But where the statute has been strictly pursued, the summary
have been sustained by the courts without hesitation.
" The federal government,"
said by an able jurist of Georthe
collection of its revenue out of
gia, "may summarily enforce
is

it

remedies

defaulting receivers or other duly appointed agents.

Upon like

For simiscripts from the books of the treasury evidence of delinquencies.
Pick., 323; Smyth «. Titcomb, 31 Me.,
see Waldron v. Lee,
It was held, in Board of Justices v. Fennimore, Cox, 343, that com373.
a

5

lar expressions,

a

mittee of the county commissioners did not conclude the collector by their
settlement with him, but he might show errors on being sued for the balance.
suit
In Texas, the controller's statement of accounts is not evidence In

Weimer

v.

Johnson,

Bunbury,

v.

30

H. & J., 487; Billingsloy

Mich.,

301

S.

Am. Law Times,

37.

15.

Humph.,

have been to the governor, the summary remedy canv.

Miller,

Yerg.,

113.

And

see

Broughton

v. State,

7

should

Mallory

3

trustee when
not be had.

it

is

a

is

is

5

;

'

Stew. & Port.,

State, 14 Md., 369.

v.

And see Walker v. ChapNabors
Ala.,
116 Graham v. Keynolds, 45 id., 578.
As to the recitals in the
man, 23
record, see Hardaway v. The County Court,
Humph., 557. Where the statute authorizes summary judgment against the collector and his sureties, the
necessary party, and if ho be dead, the summary remedy
collector
taken to the county
gone. Governor v. Powell, 23 Ala,, 579. If the bond
v.

3

The Governor,

C,

3

Prather

3

See

;

«

'

it

Albright «. The Governor, 25 Texas, 687. This would
against the collector.
evidence.
be the rule anywhere in the absence of an express statute making

ver,

1

is

is

it

a

So

is

bond dated fourteen months after the collection
prima
bond, and motion for judgment on
the
statutory
not
should be denied.
facie
But the fact that the penalty of the
De Soto County v. Dixon, 34 Miss., 150.
no objection to it. Mabry v. Tarsmaller than the statute requires
bond
193.

Humph.,

94.
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immediately out of the
defaulting citizen ; for that purpose the tax collector is authorized to issue execution.
These powers of the government are
the state may collect

principles

taxes

founded in an imperious necessity.
They are necessary to the
preservation of the government, to the administration of the law,

If the
maintenance of all the rights of the people.
government were forced to submit the case of every defaulting
tax payer and tax gatherer and financial agent to a jury, with the
delays and uncertainties attending a judicial investigation, it could

indeed to

a

not command its revenue, it could not be administered." *
The necessity for a strict compliance with the statute in the
issue of such process is seen in the further fact that the officer
who issues it is usually a mere ministerial officer, without judicial power.
As has been said in a case from which quotation
has already been made, and in which by statute an inferior court

issued the process, " The inferior courts have judicial powers, but
apprehend that this is not one. They act as mere agents of the

I

They are instructed by the act to issue execution for the
There is no issue to try ; there
amount which appears to be due.
is no judgment to be pronounced. As auditors, it is their busistate.

the amount due, and then to issue execution.
treasurer
is the mere agent of the state.
His busiSo the state
ness is to state the collector's account, and if he is in arrear, to
ness to ascertain

issue execution."

^

Precisely the same reasons sustain those acts of the legislature
which forbid the courts interfering with the process which is isIf it is important that the party in default
sued in revenue cases.
should be precluded from a resort to dilatory proceedings of one
kind, it is equally important that the power to interpose others
' Lumpkin,

J., in Tift

v.

Griffin,

5

Tlie learned judge com-

Geo., 185, 191.

ments in tliis case upon the claim that the tax collector was entitled to a trial
by jury, and declares that the case is, and always has been, and must he an
exception
Smyth

B.

to the right of

Titcomb,

jury trial. And

31 Me., 273;

see Waldron ». Lee,
Bassetts.The Governor, 11 Geo.,

33 id., 566 ; Daggett

v. Commissioners,

i).

Everett,

19

Me., 373

5

Pick., 333 ;
Harper
Fremont v.

307;
;

School District, 33 id., 483 ; Cruikshanlis v. Charleston, 1 McCord, 360 ; Prather
V. Johnson, 3 H. & J., 487; Billingsley v. State, 14 Md., 369; Hobson v. Commonwealth, 1 Duv., 173; Weimer v. Bunbury, 30 Mich., 301.
»

Tift

V.

Griffin,

5

Geo., 185, 193.

It

is added that

if the

would make no diflference, because it is exceptional.

duty were judicial, it
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is a rule which

prescribe it do not go beyond those which have been sustained by the courts, in which
is taken away the right to maintain replevin for property taken
for taxes, or to take any other proceedings calculated to embarThe legal view of such statutes
rass the collector's action.
the statutes which

is,

seems severe, but

a

that while they take away specific remedy, they nevertheless
leave to the party other remedies which are adequate to do him
eventually full justice.^
Even as regards the summary proceedings, however, there are
some principles which will constitute protection to the collector
and his sureties.
One of these must be, that they can only be
against on notice with

Eve

D. State,

■will

J.,

is

"But

it

to say:

Geo., 50 Scnfielcl
after considering

21

case, Warner, Ch.

be remediless.

said

if

there

is

'

linquency.

a

hearing on the question of deWe say nothing here of the evidence which may be
;

proceeded

i).

Perkerson, 46 id., 350, 360.

In

this last

act in question, proceeds
not judicial interference, the complainants
the legislative

The 7th section of the act before cited points out

the

it

was to be by judicial interference.
remedy, -which negatives the idea that
The principle is, that the state must collect her revenue for the support of
government through the action of the executive department thereof, whether
derived from taxes or from her other sources of revenue, without any judicial interference therewith. The courts will not presume that the state, in
the exercise of her sovereign prerogative in the collection of her revenue,
will do injustice to any of her citizens for her own benefit. The complainants, at the time they signed the oflBcial bonds of their principal, must be
to have done so with
full knowledge of the law applicable to
their liability thereon, and as to the manner of its enforcement against them
for the default of their principal. The issuing the executions by the compa

presumed

troller general in this

case, being the act of the executive department of the
government having the exclusive jurisdiction over that subject matter, the
courts have no legal right, judicially, to interfere with the exercise of that
jurisdiction, for the reasons alleged, either in the original bills of the com-

plainants or in their amended bills, but on the contrary, are expressly prohibited from doing so."

it

is

it,

a

^It has been decided in Georgia that the governor may be authorized to
vacate the commission of
defaulting tax collector and fill the vacancy.
"The running of the state machinery is so intimately connected with its
and
treasury, and may be said to be so dependent upon
of such trans-

Hartley

b. State,

3

a

it

cendent importance to its citizens and the public, that
cannot be subjected
to the ordinary rules governing iu other cases." Trippe, J., in State i). Frazier, 48 Geo., 137. But the remedy by summary judgment for taxes collected
cannot be had against one who has been ousted on quo warranto as
usurper.

Kelley,

238, 237.
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received on the hearing ; of its quality or its conclusiveness; but
the principle, that one is not to be condemned unheard, should
inviolable.

be considered

The hearing will of course be sum-

substituted notice might be sufficient where, in proper
Another
that there shall be some
cases, the law so provides.
official showing of the delinquency something of an authoritative
a

;

is,

mary, and

upon documents, returns or records, which
show the facts.
It has been decided in one case that an officer
collector's default than
who could have no better evidence of
and

based

a

character,

it

was
the legal presumption that another officer, whose business
to deliver to the collector the proper tax rolls and warrant, had
performed that duty, could not be empowered to issue execution
a

presumption, since the like presumption would be
equally strong in favor of the collector, and should consequently
protect him.' It was also decided in the same case that any such
summary process — at least where the statute had prescribed no
form — should show on its face the existence of all the facts
on such

necessary to give jurisdiction to issue

it.^

a

3

Am. Law Times, 37. la
'Weimer e. Bunbury, 30 Mich., 201; S. C,
this case the supreme court of Michigan fully sustained tlie power to provide
for this summary process, hut held that
county treasurer, in whose office
there was no evidence that the collector had ever had the tax warrant, and no
evidence of delinquency, except the mere fact that the time for making return
of taxes collected and delinquent had expired, could not he authorized to
issue execution

Myers (Ky.),

against

the collector.

Compare

Commonwealth

v.

'Wilson,

137.

:

^

Weimer v. Bunbury, 30 Mich., 201. In this case, speaking of the statutory
"It was necessary in this case that the state and
provisions, the court say
county taxes should be properly apportioned to the city of Niles, and that the
city treasurer should have executed to the county treasurer the proper bond.
The supervisors must subsequently have delivered to the city treasurer, tax
rolls, witli state, county, city, school, and other taxes extended thereon, with
warrants annexed giving him proper legal authority to collect the same, and
directions as to what disposition he was to make of the several taxes he
should collect. All these were necessary prerequisites, without which the
city treasurer could not be subjected to this summary process. Treating the
to the county treasurer as an agreement that
default occurs, its terms cannot be exsummary execution may issue when
the
treasurer
and liis sureties to this extraordinary
to
subject
city
as
so
tended
on
the
of
another officer. The city treasurer
part
process, when the default

and though he may be liable

proper form of action for any tax moneys actually received by him,

is

never receives the tax roll

;

if he

it

in

not in default
a

is

is

a

a

city treasurer's ofBcial bond

510
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The conclusion to be drawn from the authorities appears to be,
that the officer, by accepting the public trust, submits himself to
the laws which provide remedies for the enforcement of his duties,
with this restriction, that final process is not to be issued against
Hm unless the officer issuing it has evidence that a default has
clear that he does not agree, hy his bond or otherwise, to 'become responsible
for all the moneys called for by the tax roll, if no warrant accompanies it empowering him to enforce payment. In other words, he must have in his
hands the statutory means for collection before he can be in default for not
And when summary process of this nature is issued against him,
collecting.
it must show on its face all the facts which are necessary to constitute a default; for nothing can be taken by intendment in favor of a proceeding like
this, which is in derogation of common law principles, and therefore must
depend for its validity upon a strict conformity to the statute. As in the case
of the process of all other inferior and special tribunals not proceeding according to the course of the common law, the county treasurer's warrant
must show the facts which presumptively would make out a case in which he
had jurisdiction to issue it. Nichols v. Walker, Cro. Car., 394; Rex v. Manning, 1 Burr., 377 ; Kex ». Mayor, etc., of Liverpool, id., 2344 ; Frary v. Dakin,
7 Johns., 75; Mills v. Martin, 19 id., 733; People v. Koeber, 7 Hill, 39; Dakin
e. Hudson, 6 Cow., 221 ; Bridge v. Ford, 4 Mass., 642; Barrett «. Crane, 16 Vt.,
346 ; Brewster v. Hyde, 7 N. H., 211 ; Chandler v. Nash, 5 Mich., 409 ; Piatt v.
Stewart, 10 id., 260; Hart ■».Newsom, 14 id., 233. In this case the county
treasurer has no record back of the warrant which shows the default, and
consequently any question which might be made regarding the support of
the warrant by such a record is not in the case.
" What does the
county treasurer's precept show in this case ? It begins
with a recital that the city treasurer is in default ' in the payment to the county
treasurer of the taxes apportioned to said city of Niles for the year 1872.'
Here is the statement of a legal conclusion without the recital of a single fact
to support it.
It is a judgment without preliminaiy accusation or finding.
It is difl&cult to conceive of a proceeding more defective in the statement of
jurisdictional facts. Nothing is said of any tax rolls, nothing of any tax
warrants

;

but upon the naked

fact that taxes have been apportioned to the

city of Niles, which have not been paid over

to the county treasurer, the
sherift is to proceed to levy and collect the same of the property of the city
treasurer aad his sureties. Nor do the subsequent recitals in the precept support this preliminary declaration of the city treasurer's default. The subse-

quent recitals show two facts only ; that certain persons became sureties on
the bond of the city treasurer to the county treasurer, and that ' there remains
now due and unaccounted for from the said Thomas A. Bunbury, as such city
treasurer as aforesaid, the sum of four thousand eight hundred and seventy-

Now the city treasurer might be in default
liable to this process, for, the taxes unpaid
might bs city, school, highway, or special taxes, with which the county treasIt may be doubtful, therefore, if this statement would
urer has no concern.
two dollars and sixty-two cents.'
for this amount without being
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occurred.

And

so far as the officer himself is concerned,

511
as

his

obligation does not spring from contract, but comes from the law
itself, he may perhaps be subjected to such change of remedies,
or provision for new remedies, as may be made by changes in the
statute after his appointment or election.
But summary remedies
cannot be given against sureties except as they have assented to
them, either expressly by their bond, or by implication in

giving

which provides for them.
And changes
in the statute law which, if applied to their contract, would subthe bond under

a statute

ject them to further responsibility, or to other remedies unknown
to the common law, could not be applied at all.

The same principle seems to apply here

remedy by
suit against the collector : while he cannot be compelled to make
an illegal collection, or be rendered liable for neglect to do so, yet
as to the

if he actually collects a tax, he cannot defeat the summary proceeding by showing that the tax was unauthorized.*
show a default, even if it were recited that tax rolls and warrants were duly
delivered ; but it is clear it could be of no service in the absence of such a
It follows that the county treasurer's precept was not fair on its face;
recital.
that is to say, it did not contain recitals suflBcient to show that it was lawfully
issued."
'

Palmer t. Craddock, Myers (Ky.),

183.

An

act authorizing the treasurer

to issue execution against persons making default in listing their property for
taxation was considered in State v. Allen, 3 McOord, 55. But this seems to be

going

a great way.

