CHAPTER XX.

OF THE FINAL ACCOUNTING.

301. Necessity for accounting.

303. Basis of accounting.

30a Same subject Rights of

general creditors to pre-

sent claims.

804 Partnership debts to be first

paid.

CHAPTER XX.

805, 306. Manner of accounting.

307, 308. Same subject Loss of

OF THE FINAL ACCOUNTING.

capital, how borne.

309. Opening and restating ac-

counts.

301. Necessity of accounting. Upon the termination

of the partnership, either by the act of the parties or the act

of law, an accounting becomes necessary. If the firm is

solvent, and the partners agree, they may close up their

affairs, pay their debts and distribute the surplus, by their

own act ; but if they cannot agree, or if the firm is insolvent
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and there are conflicting claims, an accounting in court be-

comes necessary. As has been already seen, 1 the court of

§ 805, 806. Manner of accounting.
§ 301. Necessity for accounting.
302. Basis of accounting.
807, 308. Same subject- Loss of
capital, how borne.
303. Same subject - Rights of
309. Opening and restating aogeneral creditors to present claims.
counts.
804. Partnership debts to be first
paid.

equity is the forum in which partnership accounts are to be

settled, and something has been already said as to who is

entitled to demand an accounting. 2 It has been sometimes

said that the right to demand an accounting is a test of being

a partner, but the true theory seems to be that the right to

an accounting follows because one is a partner

302. Basis of the accounting. It has been seen 1 that

it is the duty of each partner to keep full and accurate ac-

counts of his partnership transactions, and that if he fails

to do so, every uncertainty resulting therefrom will be re-

solved against him. It has been seen also 4 that all profits

and advantages resulting from firm transactions must be

accounted for, even though done in the name of one part-

i Ante, 153.

Ante, 154

See ante, 116.

Ante, 112.
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§ 301. Necessity of accounting.- Upon the termination
of the partnership, either by the act of the parties or the act
of law, an accounting becomes necessary. If the firm is
- solvent, and the partners agree, they may close up their
affairs, pay their debts and distribute the surplus, by their
own act; but if they cannot agree, or if the firm is insolvent
and there are conflicting claims, an accounting in court becomes necessary. As has been already seen,1 the court of
equity is the forum in which partnership accounts are to be
settled, and something has been already said as to who is
entitled to demand an accounting. 2 It has been sometimes
said that the right to demand an accounting is a test of being
a partner, but the true theory seems to be that the right to
ari accounting follows because one is a partner
§ 302. Basis of the accounting.- It has been seen 1 that
it is the duty of each partner to keep full and accurate accounts of his partnership transactions, and that if he fails
to do so, every uncertainty resulting therefrom will be resolved against him. It has been seen also' that all profits
and advantages resulting from firm transactions must be
accounted for, even though done in the name of one part1 Ante,
2

• See ante, § 116.
' Ante, § 112.

§ 153.

Ante, § 154.
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303, 304r.J LAW OF PARTNERSHIP.

§§ 303, 304.J

LAW

OF PARTNERSIDP.

ner only; and that a partner is not entitled to extra com

pensation or interest in the absence of an agreement to pay

it. 1 It has been seen, moreover, that the claims of partners

for contribution as to debts paid, for reimbursement for ad-

vances, for indemnity against liability, and most other claims

and demands arising between the partners themselves, are to

be settled upon the final accounting. 2 Such an accounting

becomes, therefore, the one great occasion for a comprehen-

sive and effective settlement of partnership demands, between

the partners.

303. Same subject Right of general creditors to

present their demands. But the claims of the partners as

between themselves are not the only ones to be adjusted on

the accounting. The claims of firm creditors are also to be

ascertained and paid, and they may be presented for that

purpose and proven without the commencement of separate

actions to enforce them.

ner only; and that a partner is not entitled to extra com
pensation or interest in the absence of an agreement to pay
it.1 It has been seen, moreover, that the claims of partners
for contribution as to debts paid, for reimbursement for advances, for indemnity against liability, and most other claims
and demands arising between the partners themselves, are to
be settled upon the final accounting.2 Such an accounting
becomes, therefore, the one great occasion for a comprehensive and effective settlement of partnership demands, between
the partners.

A sale of the partnership assets is then to be made, and is

practically a matter of course, unless for special reason shown
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some other method of disposition is ordered.

When the assets have thus been reduced to an available

and distributable form, and the claims of the partners among

themselves and of creditors against the firm have been as-

certained, the estate is ready for distribution among those

entitled according to the priorities which the law establishes.

304. Partnership debts to be first paid. It follows

from what has been said as to the application of the firm

assets s that the partnership debts are to be paid first, and

that claims of the individual partners against the firm or

each other cannot compete with the claims of the firm cred-

itors. It is thus said to be a general rule that by no form

of claim can one partner compete with the firm creditors in

the distribution of the firm assets. 4

1 Ante, 119, 120. See ante, 289, 291.

1 Ante, 127. 4 See Edison Illuminating Co. v.
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§ 303. Same subject-Right of general creditors to
present their demands.- But the claims of the partners as
l)etween themselves are not .the only ones to be adjusted on
the accounting. The claims of firm creditors are also to be
ascertained and· paid, and they may .be presented for that
purpose and proven without the commencement of separate
a~'tions to enforce them.
A sale of the partnership assets is then to be made, and is
practically a matter of course, unless for special reason shown
some other method of disposition is ordered.
When the assets have thus been reduced to an available
and distributable form, and the claims of the partners, among
themselves and of creditors against the .firm have been ascertained, the estate is ready for distribution among those
entitled according to the priorities which the law establishes.
§ ~04:. Partnership debts to be first paid.- It follows
from what has been said as to the application of the firm
assets 3 that the partnership debts are to be paid first, and
that claims Qf the individual partners against the firm or
each other cannot compete with the claims of the firm creditors. It is thus said to be a general rule that by. no form
of claim can one partner compete with the firm creditors in
the distribution of the firm assets.•
a See ante, §§ 289, 291.
•See Edison lliuminatin.g Co. •·

1 Ante,

t

§§ 119, 120.
Ante, § 127.
200
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TOTAL ACCOUNTING. [ 305, 306.

J'lll'..U. AOOOUNTING.

[§§ 305, 306. .

305. Manner of accounting. Mr. Justice Lindley lays

down the following rules, 1 which have been generally adopted,

as to the manner of accounting: " In adjusting the accounts

of partners, losses ought to be paid first out of assets exclud

ing capital, next out of capital, and lastly by having recourse

to the partners individually ; and the assets of the partner-

ship should be applied as follows:

" 1. In paying the debts and liabilities of the firm to non-

partners.

" 2. In paying to each partner ratably what is due from the

firm to him for advances as distinguished from capital

" 3. In paying to each partner ratably what is due from the

firm to him in respect of capital.

" 4:. The ultimate residue, if any, will then be divisible as

profit between the partners in equal shares, unless the con-

trary be shown."

306. Same subject. " If the assets are not sufficient to

pay the debts and liabilities to non-partners," continues Mr.

Justice Lindley, " the partners must treat the difference as
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a- loss and make it up by contributions inter se. If the as-

sets are more than sufficient to pay the debts and liabilities

of the partnership to non-partners, but are not sufficient to

repay the partners their respective advances, the amount of

unpaid advances ought, it is conceived, to be treated as a

loss to be met like other losses. In such a case the advances

ought to be treated as a debt of the firm, but payable to one

of the partners instead of to a stranger. If, after paying all

§ 305. Manner of accounting.- Mr. J nstice Lindley lays
down the following rules,1 which have been generally adopted,
as to the manner of accounting: "In adjusting the accounts
of partners, losses ought to be paid first out of assets exclud·
ing capital, next out of capital, and lastly by having recourse
to the partners individually; and the assets of the partnership should be applied as follows:
"1. In paying the debts and liabilities of the firm to nonpartners.
"2. In paying to each partner ratably what is due from the
firm to him for advances as distinguished from capital
"3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
"4. The ultimate residue, if any, will then be divisible as
profit between the partners in equal shares, unless the contrary be shown."

the debts and liabilities of the firm and the advances of the

partners, there is still a surplus, but not sufficient to pay

f each partner his capital, the balances of capitals remaining

I unpaid must be treated as so many losses, to be met like

other losses."

DeMott (1893), 51 N. J. Eq. 16,25 1 2 Lindley on Partnership, 409

AtL Rep. 952; Ex parte Ely the (Swell's 2d Am. ed).

<1881), 16 Ch. Div. 620.
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§ 306. Same subject.-" If the assets are not sufficient to
pay the debts and liabilities to non-partners," continues :Mr.
Justice Lindley, "the partners must treat the difference as
a- loss and malrn it up ·by contributions ilnter ae. If the assets are more than sufficient to pay the debts and liabilities
of the partnership to non-partners, but are not sufficient to
repay the partners their respective advances, the amount of
unpaid advances ought, it is conceived, to be treated as a
loss to be met like other losses. In such a case the advances
ought to be treated as a .d ebt of the firm, but payable to one
of the partners instead of to a stranger. If, after paying all
the debts and liabilities of the firm and the advances of the
partners, there is still a surplus, but not sufficient to pay
each partner his capital, the balances of capitals remaining ~....___
unpaid .must be treated as so many losses, to be met like
other losses."
DeMott (1893), 51 N. J. Eq. 16, 25 - 19 Lindley on Partnership. 4ma
Atl Rep. 952; Ex parte Blythe (Ewell's 2d Am. ed).
(1881), 16 Ch. Div. 620.

307, 308.] LAW OF PARTNERSHIP.

§§ 307, 308.]

LAW OF P .A.RTNERSHIP.

307. Same subject Loss of capital, hoTT borne.

" In the absence of controlling agreement," said the court in

a leading case, 1 " partners must bear the losses in the same

proportion as the profits of the partnership, even if one con-

tributes the whole capital and the other nothing but his

labor or services. "Whether a loss of capital is a partnership

loss, to be borne by all the partners, depends upon the nat-

ure and extent of the contract of partnership.

" If, as is not infrequently the case in a partnership for a

single adventure, the mere use of the capital is contributed

by one partner, and the partnership is in the profits and

losses only, the capital remains the property of the individual

partner to whom it originally belonged, any loss or destruc-

tion of it falls upon him as the owner, and, as it never be-

comes the property of the partnership, the partnership owes

him nothing in consideration thereof.

" But where, as is usual in an ordinary mercantile part-

nership, a partnership is created not merely in profits and

losses, but in the property itself, the property is transferred
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from the original owners to the partnership and becomes

the joint property of the latter; a corresponding obligation

arises on the part of the partnership to pay the value thereof

to the individuals who originally contributed it ; such pay-

ment cannot, indeed, be demanded during the continuance of

the partnership, nor are the contributors, in the absence of

agreement or usage, entitled to interest; but, if the assets

of the partnership upon a final settlement are insufficient to

satisfy this obligation, all the partners must bear it in the

same proportion as other debts of the partnership."

308. Same subject. In accordance with these princi-

ples, it is held that where one partner contributes experience

and the other money, the former is not, upon dissolution, en-

titled to any part of the cash capital, but each takes back

what he put in one his experience, and the other his

money.* If, however, where one contributes labor and the

i Whitcomb v. Converse (1875), Shea v. Donahue (1885), 15 Lea

119 Mass. 88, 20 Am. Rep. 31L (Tenn.), 160, 54 Am. Rep. 407; <.'<m-
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§ 307. Same subject - Loss of capital, how borne." In the absence of controlling agreement," said the court in
a leading case,1 "partners must bear the losses in the same
proportion as the profits of the partnership, even if one contributes the whole capital and the other nothing but his
labor or services. Whether a loss of capital is a. partnership
. loss, to be borne by all the partners, depends upon the nat
are and extent of the contract of partnership.
"If, as is not infrequently the case in a partnership for a
single adventure, the mere use of the capital is contributed
by one partner, and the partnership is in the profits and
losses only, the capital remains the property of the individual
partner to whom it originally belonged, any loss or destruction of it falls upon him as the owner, and, as it never becomes the property of the partnership, the partnership owes
hlm nothing in consideration thereof.
"But where, as is usual in an ordinary mercantile part..iersh~p, a partnership is created not merely in profits and
losses, but in the property itself, the property is transferred
from the original owners to the ·partnership and becomes
the joint property of the latter; a corresponding obligation
arises on the part of the partnership to pay the value thereof
to the individuals who originally contributed it; such payment cannot, indeed, be demanded during the continuance of
the partnership, nor are the contributors, in the absence of
agreement or usage, entitled to interest; but, if the assets
of the partnership upon a final settlement are insufficient to
satisfy this obligation, all the partners must bear it in the
same proportion as other debts of the partnership."
§ 308. Same subject.- In accordance with these principles, it is held that where one partner contributes experience
and the other money, the former is not, upon dissolution, entitled to any part of the cash capital, but each takes back
what he put in - one his experience, and the other his
money.2 If, however, where one contributes labor and the
1 Whitcomb

v. Converse (1875),

119 Mass. 88, 20 Am. Rep. 811.

s Shea v. Donahue (1885), 15

~

. (Tenn.), 160, M Am. Rep. 4-07; 1.<>.11202

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

•

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

•

FINAL ACCOUNTING [ 309.

FINAL ACCOUNTING

[§ 309.

other money, there is, upon dissolution, a loss of capital, the

one who contributed his labor must aid in making good the

loss of the other who contributed money. 1

In making contribution at law, the loss is divided equally

among the whole number, without regard to their solvency

or insolvency ; but in equity the loss is made to rest upon

the solvent partners alone. 1

309. Opening and restating accounts. When once a

partnership account has been settled, it will not be easily

disturbed, particularly if much time has elapsed. Still, even

after long acquiescence, an account may be reopened and

corrected if fraud was practiced in the first accounting; and,

other money, there is, upon dissolution, a loss of capital, the
one who contributed his labor must aid in making good the
loss of the other who contributed money.1
In making contribution at law, the loss is divided equally
among the whole number, without regard to their solvency
or insolvency; but in equity the loss is made to rest upon
the solvent partners alone. 2

within a reasonable time, an account may be reopened for

the correction of errors or omissions. The fraud, however,

must be clearly stated and proved, and the mistake or omis-

sion must be as to some matter not known to the complain-

ing party at the time it was committed. 1

roy v. Campbell, 13 Jones & Sp. (1890), 123 Ind. 47, 23 N. E. Rep.

(N. Y.) 336. 1076, 7 L. R. A. 788; Merri wether
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1 Whitcomb T. Converse, supra, v. Hardeman (1879X 51 Tex. 436;

'Whitcomb v. Converse, supra; Varner's Appeal (18 ),2Monaghan

1 Lindley on Partnership (E well's (Pa.), 228; Cobb v. Cole (1890), 44

3d Am. ed.), 376. Minn. 278, 46 N. W. Rep. 364; King

See Claflin v. Bennett (1892), 51 v. White (1890), 63 Vt 158, 2?. AtL

Fed. Rep. 693; Valentine v. Wysor Rep. 535, 25 Am. St.
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§ 309. Opening and restating accounts.- When once a.
partnership account has been settled, it will not be easily
disturbed, particularly if much timo has elapsed. Still, even
after long acquiescence, an account may be reopened and
corrected if fraud was practiced in the first accounting; and,
within a. reasonable time, an account may be reopened for
the correction of errors or omi~sions. The fraud, however,
must be clearly stated and proved, and the mistake or omission must be as to some matter not known to the complaining party at the time it was committed.' ·
roy v. Campbell, 13 Jones &; Sp. (1890), 123 Ind. 47, 23 N. E. Rep.
(N. Y.) 326.
1076, 7 L R. A 788; Merriwether
1 Whitcomb v. Converse, supra. v. Hardeman (1879), 51 Tex. 436;
2 Whitcomb v. Converse, supra; Varner's Appeal (18---), 2 Monaghan
1 Lindley on Partnership (Ewell's (Pa.), 228; Cobb v. Cole (1890), 44

2d Am. ed.), 376.
Minn. 278, 46 N. W. Ret;>. 364; King
a See Claflin v. Bennett· (1892), 51 v. White (1890), 63 Vt. t~, 2,. Atl
Fed. Rep. 693; Valentine v. W ysor Rep. 535, 25 Am. St. -qpl' 't'"f~
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