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_BiIl in eqnity by the executor of the will
of. BofifoTl
for InHt.nKItlons a a ^o the validity ,and effect of the following beguests and devis^
""""Articleitli. T give and beaueath to Wil-

of Francis Jackson,

liam Lloyd Garrison, Wendell Phillips, Edmund Quincy, Maria W. Chapman, L. Maria
Child, Edmund Jackson, William I. Bowditch, Samuel May, Jr., and Charles K. Whipple, their successors and assigns, ten thousand dollars; not for their own use, but in
trust, neyertheTess, for them to use and
p end at their discretion, without any respon•sibility to any o ne, in such sums, at such time s
a]5g~s uch places, as they deem best, for Ibe
prepftrapon and c ircula^on, of J^S^. newspapers, the delly^'ljf Spee t^hffS'i.le<?t,lirpg, and
such other means, ««, ^^ tlie ir judgment, will
create a public sentiment that wi ll. put_an
and
eaS tynegro sla yer:p| in t^ 'j' V"iTOtTyithem a board of trustees
SOT eSyconsti'flite
t6t that purpose, with power to fill all ya^
cancies tnat may occur trom time to time by
death or resignation of any memt ;iff or of
any omcer oi said board , A-nd
herebZ -flPpoi nt Wendell Phillips president, Edmun d
surer, gjid C harles K. Whipp le
acKson trea
"
Other
s ecretary ,^9^ said. .bo ard, "■f.tm^t.ftps.
bequests, hereinafter made, will sogn e£_sii
later revert to this tward of trus tees. jMy
^ire is that they ma y pecome a permanent
organization ; and hope and trust that they
sorvi ccs ano s ympathy. 1^
wijii rpr.ni'Yfi fir*
donations and bequests, of the friends of th e
' sjiaie^give and bequeath to the
"Article 5th.
board of trustees named in the fourth article
of this will, their successors and assigns, tmt,
thousand dollar s, not for their own use, ottt
in trust, nevertheless, to be expended by them
at their discretion, without any responsibility
to any one, for the benefit of fugitive slaves
who may escape from the slaveholding states
of this infamous Union from time to time.
"Disregarding the self-evident declaration
of 1776, repeated in her own constitution oif
1780, that 'all men are bom free and equal,'
Massachusetts has since, in the face of those
solemn declarations, deliberately entered into
a conspiracy with other states to aid them
in enslaving millions of innocent persons.
have long laborfed to help my native state out
of her deep iniquity and her barefaced hypocrisy in this matter. I now enter my last
protest against her inconsistency, her injustice, and her cruelty, towards an unoffending people. God save the fugitive slaves that
escape to her borders, whatever may become
of the commonwealth of Massachusetts!
give and bequeath to Wen"Article 6th.
dell Phillips of said Boston, Lucy Stone,
formerly of Brookfield, Mass., now the wife
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and Susan

B. Anthony of Rochester, N. Y., their successors and assigns, five thousand dollars ,
not for their own use, but in trust, nevertiieless, to be expended by them, without any
responsibility to any one, at their discretion,
in such sums, at such times, and In such
places, as they may deem fit, tp seciire the
Dassage_^ laws granti ng women, ^whethe r
inarrled or tiniffamea, tne'risht to vote: tg
hold offic e; to noigj manage, and devise prop .
ferty; and all other ci vilriglitn rnj^Tffftjj]^
men ;^ and for the prggjfafion and_cijcu
tion of "ESbks, the aelivery or iectiu:es.. -And.
such other means as tney may judge best;
aSaThereBy cbniattlte-tBSmXBeaTa-snrustees for that intent and purpose, with power
to add two other persons to said board if they
hereby appoint
deem it expedient And
'
Wendell Phillips president and treasurer, and
Susan B. Anthony secretary, of said board.
direct the treasurer of said board not to
loan any part of said bequest, but to invest,
and, if need be, sell and re-invest, the same
in bank or railroad shares, at his discretion.
further authorize and request said board
of trustees, the survivors and survivor of
them, to fill any and all vacancies that may
occur from time to time by death or resignation of any member or of any officer of said
board. One other bequest, hereinafter made,
will, sooney or later, revert to this board of
trustees. My desire is that they may become
a permanent organization, until the rights
of women shall be established equal with
those of men; and hope and trust that said
board will receive the services and sympathy,
the donations and bequests, of the friends of
human rights. And being desirous that said
board should have the immediate benefit of
said bequest, without waiting for my exit,
have already paid it in advance and in full
to said Phillips, the treasurer of said board,
whose receipt therefor is on my files.
now give to my three chil"Article 8th.
dren equally the net Income of the residue of
my estat e, dur ing the term of their natural
l ives, in the follo wing manner, nam f^y: Af*'^'"'
the payment of my debts and the foregdng
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srftsjSjr^tfteflis,

t fiia.;^£ui.e.at]r^r^

vise one undivid ed third part of the residue
of my esta fej^ real, person al a pd Ttijjjpfi, to
my broth er Edmund Jackson of said Boston,
his successors
and assigS, not for his or
their own use, but in trust, neverthele^
vjith Jul! , powe r to manag e, sell and convey,
invest _and re-invest, the same at his di soifi!:
■nSh, wltii a view to s afety and profit;" and
""the whole net Inco me thereof shall be paid
semi-annually to my daughter^llza F. iSgHy,
ailWag her naturaLl ife:" "and at hefTecease,
Mie-half ^ such lngflpie_trt b" .naj d semi-an Sually* ''iE~the boaird of tr ustees constituted
in'Jtse-SJsffi aJtT3e.WjQnOEiILiaJi)e_.^2^^"
§d by them to p romote the intent and puir^eJEfeein directed,— aBd.-tiaa-othe9:..baiLis^
Lizzie F. Bacon, ]ier da lighter, durlBg^jg'
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S. B. Sewall, for one of the trustees.
W. Phillips, for others of the trustees. S.
Bartlett and J. Q. King, for certain heirs at
law.
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JamegJackBon, during the term of his natural life; at his decease,
direct said trustee,
<h: whoever may then be duly qualified to execute this trust, to pay semi-annually onehalf part of the net income thereof to the
board of trustees constituted in the fourth
article of this will, and the other half-part
of said net income shall be paid semi-annually to his children equally, during their
natural lives; at the decease of all his children, if they survive him, I direct said trustee, or whoever shall then be duly authorized
to execute this trust, to pay and convey the
whole of said trust fund to said board of
trustees constituted in said fourth article in
this will, to be expended by them for the Intent and purpose directed in said fourth article; but, In case my said son James should
leave no child living at the time of his decease, then, at his decease,
direct said trustee, or whoever shall then be duly authorized to execute this trust, to pay and convey
the whole of said trust fund to said board
of trustees constituted in the fourth article
of this will, to be expended by them for the
intent and purpose therein directed."
By article 10th, t he testator made a similar
and devise of th ^ i-pTTigiTiT hg flntH -'
l^fiqBg gt
yidedThlfd part of said rj^ldue to his brotb erOeorge .Tg^frgnTl. ^'"° successors and assigns,
and in trust to p&y the whole net income
tha-eof semi-annually to the testator's daughter Harriette M. Palmer, diuing her natural
life, and at her decease, one half of such Income "to the board of trustees constituted In
the fourth article of this wUl, to be expended
by them in the manner and for the intent
and purpose therein directed;" and the other
half, in equal proportions, to all her children
that may survive her, during the term of their
natural lives; and, at their decease, to pay
and convey the whole of said trust fund to
said board of trustees; "but, in case my said
daughter Harriette M. Palmer should outlive
all her children, then, at her decease,
direct
said trustee, or whoever shall then be duly
authorized to execute this trust, to pay and
convey the whole of said trust fund to the
board of trustees constituted in said fourth
article in this will, to be expended by them
as aforesaid."

e

9th, the testator gave ano ther undivided third part of the said residue to hi s
brother Edmund, his success ors and assigns,
in trust. With likepowers of mahq ,KP"Tpi"t ~5Tifi
invesFtment. "and the whole net in c omp-thPToOf shall be paid Spmi-HnnnallY trwny son
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By article
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"

rected."

GRAY, J. This case presents for decision
many important and interesting questions,
which have been the subject of repeated discussion at the bar and of much deliberation
and reflection by the court
The able and
elaborate arguments of counsel have necessarily involved the consideration of the fundamental principles of the law of charities,
and of a great number of the precedents from
which they are to be derived; and have disclosed such diversity of opinion upon the extent and application of those principles, and
the just interpretation and effect of the adjudged cases, as to require the principles in
question to be f uUy stated, and supported by
a careful examination of authorities, in delivering judgment.
L By the law of this commonwealth, as by
the law of England, gifts to charitable uses
are highly favor ed, and_^U_ be__most liberally constmea m order to accomplfsh the in~
a nd trus ts
tent and purpose^ of the^donor;
which can not be upheld in ordinary cases, for
various r easons, will be es tablished and ca rried into
Lncre ated to support a gift
'to a cha jitpblp nsp.
The mos t ImportanFd istinction between charities and othe r truStglS
in the time of duration allowed a^^e JSe^
gfeeof^definrtgiess" 'required . The faw
__ _ does
"not allow property to be maSe imTienable, by"
means of a private trust, beyond the perioa
prescribe d by_ therule against perpet uities,
being a life or liYM'TnTiat(]g;"ajia~fwen'ty-one
ea rs attervyardsj "andif the perso ns to b e
enefited are uncertain anff^HfflKt oe ascerSined wi^EmtSar rieriod." thrgif t wTir Ti~
judg ed void, and
esulting tr ust declared for
?ut-a ..iail3lic
' ^he heirs at law or distri butees.
or char itabl trust" ma!y
perpetual in its du7ation,'aS g"may leave the mode of application
arid the~selectlon of parficu afoBjects'to'th
discretion of the trustees!
Sanderson"
v.
White, 18TTcE"3331-Daeirvr Odell, 10 Allen,
and authorities cited; Saltcnstall v. Sanders, 11 AUen, 446; Lewin, Trusts, c. 2.
Each of th bequests in the will of Francis
Jackson, whlcE^ co ur la a!jlfeain~tEis"case
to_ sustain^ as cEaTlt aEIe^ '"Ti'TQ^ a permj^nggt
boardof tru stees, fojr a pu rp.Qse.stated in gen eral "Cems" only.
The questira
tlie valid"ity
these trusts is not to be determined by
the opinions of individual judges or of the
whole court as to their wisdom or policy, but
by the established principles of law; and does
not depend merely upon their being permitted
by law, but upon their being of that peculiar
nature which the law deems entitled to extraordinary favor because
regards them as
charitable.
U has been strenuously contend er^' for tho
heirs at law that neither of jie purposes declared by .tlifiJeatatmcJla haritable ^ ithin tffe
fatent and purview, of St 43 Eliz.
c.^ which
^jLadmitjaJae mft.iaaffi.(^Ba5est'aaiC^I^Bge
of what ar in law charitable uses.
It becomes "^S^fefeary
tEerelore to consider the
spirit in which that statute has been consti-ued and applied by the courts.
of
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at tha dwpagp nf Ivith
p ay and conveT th e
wnoie or saig trust tund to said board of
ftustees constituted in the sixth article of thi s
^ill, to pe expendea oy them m the riiann er,
and for the Intent a nd purpose, therein "di~
natura I__Hfc:

Inother^d daughter, "to
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The pjeamble of the sta tute mentions thr ee
classes of charitabl e ^fja, namely, FirstTFor
the relief and assista n ce of the poor and
needy, specifying only "sick and m aimed sol"gdncatl on and p refer2^ra^^Mfijaaiiners,"
ment of orphans." "marri ages of poor maids,"
"supgortation, aid and hel£^f_joiiiig teadggand p.eysgjag" decayed."
men,_.^n3i(saJtaEBfin_,
"relief or redem pti on of prisoners and cap ^

tives,'^ and assistan ce of poor Inhabitants In
paying tax esT elthier"?br civil or "military objects!
gcond : b' gt the p fomotlHg ot educaS^
'Son, of which the only kln3s ^iiciBea'iri the
statute (beyond the "e3ucatlon"'an3r' preferment of orphans," which seems more appropriately to fall within the first class) are those
"for maintenance of schools of learning, free
schools, and scholars of universities." Third:

For the repair and maintenance of pub lic
building s and works, under which are enumerated "repair1)i: ports, havens," ana~"8eab5iiEs,"'lor promoting commerce and navigation and protecting the land against the encroachments of the sea; of "bridges," "causeways" and "highways," by which the people
may pass from one part of the country to another; of "churches," in which religion may
be publicly taught; and of "houses of correction."
It Is well settled^ that any purpose is charitable in the legal sense of the word, which is
within the principle .and reason of this_statand
ute, althou^_n^ exgressl^namedjn_it;
fBany 6fc|ectshave been upheld as charities,
which the statute neither mentions nor distinctly refers to. Thus a gift "to the poor"
generally, or to the poor of a particular town,
parish, age, sex, race, or condition, or to poor
emigrants, though not falling within any of
the descriptions of poor in the statute, is a
good charitable gift.
Saltonstall v. Sanders,
11 Allen, 455-461, and cases cited; MagUl v.
Brown, Brightly, N. P. 405, 406; Barclay v.
Maskelyne, 4 Jur. (N. S.) 1294; Chambers v.
So gifts for the promoSt. Louis, 29 Mo. 543.
tion of science! learning and useful knowledge, though by different means and in different ways from those enumerated under the
second class; and gifts for bringing water into a town, for building a town-house, or otherwise improving a town or city, though not alluded to In the third class; have been held
to be charitable. American Academy v. Harvard 'College, 12 Gray, 594; Drury v. Natick,
By
10 Allen, 177-182, and authorities cited.
modem decisions in England, gifts towards
payment of the national debt, or "to the
queen's chancellor of the exchequer for the
time being, to be applied for the benefit and
advantage of Great Britain," are legal charities. Tudor, Char. Trusts (2d Ed.) 14, 15, and
Sergeant Maynard, long before,
cases cited.
gave an opinion that a bequest "to the public
use of the country of New England" was a
good disposition to a charitable use. 1 Hutch.
Hist. Mass. (2d Ed.) 101, note. And It may
be mentioned as evidence of the use of the
word "charitable" by the founders of Massa-

chusetts, that it was applied by the Massachusetts Company in 1628, before th^ crossed
the ocean, to "the common stock" to be
"raised from such as bear good affection to
the plantation and the propagation thereof,
and the same to be employed only in defrayment of public charges, as maintenance of
ministers, transportation of poor families,
building of churches and fortifications, and all
other public and necessary occasions of the
plantation."
1 Mass. Col. Rec. 68.
No kind of charitable trusts finds less support in the words of St. 43 Ellz. than the large
class of pious and religious uses, to which the
statute contains no more distinct reference
than in the words "repair of churches."
Such
uses had indeed been previously recognized
as charitable, and entitled to peculiar favor,
by many acts of parliament, as well as in the
courts of justice. St. 13 Edw. I. c. 41; 17
Edw. II. c. 2; 23 Hen. VIII. c. 10; 1 Edw.
VI. c. 14; Anon., And. 43, pi. 108; Pitts v.
James, Hob. 123; Cheney's Case, Co. Litt
342; Gibbons v. Maltyard, Poph. 6, Moore,
594; Coke's note to Porter's Case, 1 Coke, 26a;
Bruerton's Case, 6 Coke, lb, 2a; Barry v. Ley,
Dwight, Char. Cas. 92.
In the latest of those
acts, the "erecting of grammar schools for the
education of youth in virtue and godliness, the
further augmenting of the universities, and
better provision for the poor and needy,"
were classed with charities for the maintenance of preachers, and called "good and godly uses;" and grammar schools were considered in those times an effectual means of forwarding the progress of the Reformation. St.
1 Edw. VI. c. 14, §§ 1, 8, 9; Attorney General
v. Downing, Wllm. 15; Boyle, Char." 7, 8.
Sir Francis Moore, who drew St 43 EUz., indeed says that a gift to maintain a chaplain
or minister to celebrate divine seryice could
not be the subject of a commission under the
statute; but "was of purpose omitted in the
penning of the act," lesti in the changes of
opinion in matters of religion, such gifts
might be confiscated in a succeeding reign as
superstitious. Yet he also says that such a
gift might be enforced by "the chancellor by
his chancery authority;" and cites a case in
Duke, Char. Uses
which It was so decreed.
(Bridgman's Ed.) 125, 154. And from very
soon after the passage of tiie statute, gifts for
the support of a minister, the preaching of
an annual sermon, or other uses connected
with public worship and the advancement of
religion, have been constantly upheld and carried out as charities in the English courts of
chancery.
Anon., Gary, 39; Nash, Char.;
Dwight, Char. Cas. 114; Pember v. Inhabitants of Knighton, Heme, Char. Uses, 101,
Toth. (2d Ed.) 34; Duke, Char. Uses, 354,
356, 381, 570, 614; Boyle, Char. 39-41; Tudor, Char. Trasts, 10, 11.
So in this commonwealth, trusts for the support of public worship and religious instruction, or the spreading of religion at home or abroad, have always been deemed charitable uses. 4 Dane,
Abr. 237; Bartlet v. King, 12 Mass. 536; Go-
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the words of Sir Francis Moore, be "according to the laws, not against the law," and
"not given to do some act against the law."
Duke, Char. Uses, 126, 169. So Mr. Dane
defines, as undoubted charities, "such as are
calculated to relieve the poor, and to promote
such education and employment as the laws
of the land recognize as useful." 4 Dane,
Upon this principle, the English
Abr. 237.
courts have refused to sustain gifts for printing and publishing a book inculcating the
of the
absolute and inalienable supremacy
matters;
or for the suppope In ecclesiastical
port of the Roman Catholic or the Jewish
religion, before such gifts were countenanced
by act of parliament De Themmines v. De
Bonneval, 5 Russ. 288; Tudor, Char. Trusts,
21-25, and cases cited. And a bequest "towards the political restoration of the Jews
to Jerusalem and to their own land," has
been held void, as tending to create a political revolution in a friendly country. Habershon V. Vardon, 4 De Gex & S. 467. In a free
republic, it is the right of every citizen to
strive in a peaceable manner by vote, speech
or writing, to cause the laws, or even the
constitution, under which he lives, to be reformed or altered by the legislature or the
people. But it is the duty of the judicial department to expound and administer the laws
as they exist. And trustg.,,:ffikQ§e„»jexB«essed
to nring.atoaaLiaaaa£e§.iH,.]aeJim5
\Siywm
or the politlc^JBgtitutions
of the^.cpjjjito:
pe, n ^^ajitable in.aHCh-a.,sens&,^lJtp„l)e
entitted topeculiar^favor,^^^;^gtectio^^
BSJfipFiiafinfi~'ySytr'^^j^ ;T1jpi,ptpi;S_^j%fJ:hose „laws
Pgip-nprl t» mnrlify nr
siiT^tSey are
rl

ifl

Ing V. Emery, 16 Pick. 107; Sohler v. St
Paul's Church, 12 Mete. (Mass.) 250; Brown
V. Kelsey, 2 Cush. 243;
Barle v. Wood, 8
It is not necessary in this connecGush. 445.
tion to speculate whether the admission of
pious uses into the rank of legal charities In
modem times is to be attributed to the influence of the civil law; to their having been
mentioned in the earlier English statutes; to
a more liberal interpretation, after religion
had become settled In England, of the words
"repair of churches," or, possibly,
of the
clauses relating to gifts for the benefit of education, in St. 43 Eliz. ; or to the support giv•en by the court of chancery to public charitable trusts, independently of any statute.
It
is suflicient for our present purpose to observe
that pious and religious uses are clearly not
within the strict words of the statute, and can
■only be brought within its purview by the
largest extension of its spirit.
The civil law, from which the English law
of charities was manifestly derived, considered wills made for good an* pious uses as
privileged testaments,
which were not, like
other wills, void for uncertainty in the objects, and which must be carried into effect
even if their conditions could not be exactly
observed;
and included among such uses
(which it declared to be in their nature perpetual) bequests for the poor, orphans, widows, strangers, pilsoners, the redemption of
captives, the maintenance of clergymen, the
benefit of churches, hospitals, schools and colleges, the repairing of city walls and bridges,
the erection of public buildings, or other orPoth.
nament or improvement of a city.
Pand. lib. 30-32, Nos. 57-62; Code, lib. 1, tit.
2, cc. 15, 19; Id., tit. 3, cc. 24, 28, 42, 46, 49,
57; Godol. Leg. pt 1, c. 5, § 4; 2 Kent, Comm.
(6th Ed.) 257; 2 Story, Eq. Jur. §§ 1137-1141;
McDonough v. Murdoch, 15 How. 405, 410,

413

^^rEich

A precise and complete definition of a legal
charity is hardly to be found in the books.
The one most commonly used in modern
cases, originating in the judgment of Sir
William Grant, confirmed by that of Lord
Eldon, in Morice v. Bishop of Durham,
Ves. 405, 10 Ves. 541— that those purposes
are considered charitable which are enumerated in St. 43 Eliz. or which by analogies
are deemed within its spirit and Intendment
—leaves something to be desired in point of
certainty, and suggests no principle. Mr, Jimney, in his great argument_m_tttgJaliaaL^jll_
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Charities are not confined at the present day
to those which were permitted by law in EngA gift for the
land in the reign of Elizabeth.
advancement of religion or other charitable
purpose in a manner permitted by existing
laws Is not the less valid by reason of having
such an object as would not have been legal
at the time of the passage of the statute of
uses.
For example,
charitable "Case, 41, aeflneOISbadtebielflLBiaBa.^^
•charitable
trusts for dissenters from the established
tgjje iwhatever is given for the love of God,
or ttsr the love of your neighbor, In the cathchurch have been uniformly upheld In Engolic and universal
land since the toleration act of 1 Wm. & M.
fr"om"1ffiese
' ^ense^given
"
tliese ehdS— ree" troin the
c. 18, removed
the legal disabilities under "moHvSr and
Attorstain or tainto ?_every cSSSCTeiFaHi^i^EaY^s
which such sects previously labored.
And this definey General v. Hickman, 2 Eq. Cas. Abr. 193, jgerignal,..prlvaii or selfish,"
nition has been approved by the supreme
W. Kel. 34; Loyd v. Spillet, 3 P. Wms. 344,
court of Pennsylvania. Price v. Maxwell, 28
•2 Atk. 148; Attorney General v. Cock, 2 Ves.
Pa. St. 35. A more concise and practical
Sr. 273.
And in this country since the Revorule Is that of Lord Camden, adopted by
lution no distinction has been made between
Chancellor Kent, by Lord Lyndhurst, and by
charitable gifts for the benefit of different rethe supreme court of the United States— ;i^„.
ligious sects.
gift to a_genera.l public use, whlcj^.. extends
Gifts for purposes prohibited by or opposed
the poor as welTas^ the rich." Jones v.
to the existing laws cannot be upheld as char"Williams, Amb. 6^27 Coggeshall v. Peltort,
itable, even if for objects which would other•w'pe be deemed such.
Johns. Ch. 294: Mitford v. Reynolds,
The bounty must, In
Phil.
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held to be Impliedly prohibited by St. 9 Geo.
192; Perln v. Carey, 24 How. 506. A
II. Phllpott V. St. George's Hospital 6 H.
charity. In the legal sense, may be more fully
L. Cas. 338. The rule stated in Attorney Gendefined as a gift, to be applied consistently
eral V. Williams, 2 Cox, Ch. 388, and Tatham
with existing laws, for the benefit of an inV. Drummond, 11 L. T. (N. S.) 325, upon
definite number of persons, either by bringing their minds or hearts under the influence
which the heirs at law rely, that "the court
will not alter Its conception of the purposes
of education or religion, by relieving their
of a testator, merely because those Intentions
bodies from disease, suffering or constraint,
happen to fall within the prohibition of the
by assisting them to establish themselves in
life, or by erecting or maintaining public
statute of mortmain," shows that no forced
buildings or works or otherwise lessening the
construction of the testator's language is ta
of government.
be adopted to avoid illegality, but does not
burdens
It^ is Imm aterial
whethfir-the-p umose is caSJed "cEantaBBCUr- "affect the principle that a bequest which acas to show
the_glft itself, if it is so described —
-— --^- cording to the fair meaning of the words may
include a legal as well as an Illegal applicathatjtls chSimwr Bntrs stureT
tfLe~wor3's''''or"a cjiai'iMle' bequest are
tion is to be held valid.
In the light of these general principles, we
^^®'^° be
S?W^KK^IS£!"^S^S5°^?^~'^y~
so construed
as to'support 'ffie "charltfl'Tf
come to the consideration
of the language of
p6ssJ5ir~TF~rs'^n~Statfllsiied inaxiHrgt Inthe different bequests In this will.
terpretation, that the cou rt is bound_to carry
II. The first bequest which Is drawn In quesin the fourth article
the_vyi ll into .effect. If iF can see a genera l Kllon is that contained
intention c onsistent with ,the rules of law ,
of the win, by. which the sum of ten thousand
e ven if the narticnlar mode or m anner point ed
dollars Is given In trust to be used and expended at the discretion of the trustees, "in
out by the testator is illega l. Bartlet v.
K.ing, is Mass. 543; Inglis v. Sailor's Snug
such sums, at such times and such places as
they deem best, for the preparation and cirHarbor, 3 Pet. 117, 118. Tf the testator nsa^a
a word whidi has two meanings, one of which
culation of books, newspapers, the delivery
will , effect and the other" defeat his ob.iect | of speeches, lectures and such other means
the firstTs to be^(iopte d. Saltonstall v. Sanas In their judgment will create a public senders. 11 Allen. 45h.
timent that will put an end to the negro
wn^n a charitahla Intenf:
appears on the face of ^the wilL but the terms
slavery in this country;"( and the testator
expresses a desire that they may become a
used are broad enough to ailqw of the fun d
organization, and a hope "that
being a pplied eittier ina.iawiul or an unla wpermanent
ful manner, the gift w ill be sufipoxted,.£nd they wUl receive the services and sympathy,
its appli caiion" restral necl "wTtfi in the^bounds
the donations and bequests, of the friends of
the slave."
Among the charitable objects speci ally desoSF^TBIS In the English courts have arisen
ig^'^'Tn'gtririEgizrTs 'tiie "refl aroTi fc
under St. 9 Geo. II. c. 36 (commonly
called
And;
r~ prisoners and _raj}tt ves."
the "Statute of Mortmain")', prohibiting dedem]^ fflnJo
tffls was not a'^raTiarity"o'f'"the
Ta^ of
vises of land, or bequests of money to be
England or of that age. The civil law relaid out In land, to charitable uses. In the
leading case, Lord Hardwicke held that a
garded the redemption of captives as the high<lirection to executors to "settle and secure,
est of all pious uses —in the words of Jusby purchase of lands of inheritance, or othertinian, causa plisslma— and not only declared,
that no heir, trustee or legatee should inwise, as they shall be advised, out of my perfringe or unjustly defeat the pious Intensonal estate," two annuities to be paid yearly
tions of the testator by asserting that a legforever for charitable objects, was valid, beacy or trust for the redemption of captives
cause it left the option to the executor to
make the investment in personal property,
was uncertain, and provided for the appointwhich was not prohibited by the statute;
ment of a trustee when none was named in
and said, "This bequest is not void, and there
the will, and for Informing him of the beis no authority to construe it to be void, if
quest, but even authorized churches to alienby law it can possibly be made good," or
ate their sacred vessel and vestments for this
(according to another and perhaps more acone purpose,
upon the ground that It was
curate report) "no authority to construe It
reasonable that the souls or lives of men
to be void by law. If It can possibly be made
should be preferred to any vessels or vestgood."
Sorresby v. Hollins, 9 Mod. 221, 1
ments whatsoever — "Quoniam non absurdnm
Coll. Jurid. 489. The doctrine of that case has
est animas homlnum quibuscunque
vasis vel
ever since been recognized
as sound law.
vestimentis preferii." Code, lib. 1, tit. 2, c.
Attorney General v. Whitchurch, 3 Ves. 144;
22; Id., tit. 3, cc. 28, 49; Id., lib. 8, tit. 54,
Curtis V. Hutton, 14 Ves. 539; Dent v. Allc. 36; Nov. 7, c. 8; Id., p. 115, c, 3; Id., p.
croft, 30 Beav. 340; Mayor, etc., of Faver120, c. 10; Id., p. 131, c. 11; Godol. Leg. pt.
sham V. Ryder, 5 De Gex, M. & G. 353; Ed1, c. 5, § 4.
wards V. Hall, 11 Hare. 12, 6 De Gex, M. &
The captives principally contemplated in St.
G. 89. In a like spirit the house of lords
Englishmen taken
43 Eliz. were doubtless
recently decided that a bequest to erect buirdand held as slaves in Turkey and Barbary.
ings for charitable purposes if other lands
And the relief of our own citizens from such
should be given was valid, and could not be
captivity was always deemed charitable in
191,
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MassachTisetts,
an lllnstratlon of which Is
found in the records of the governor and
council In 1693, by whom a petition of the

relations of two inhabitants of the province,
"some time since taken by a Salley man of
war, and now under Turkish captivity and
slavery," for permission "to ask and receive
the charity and public contribution of well
disposed persons for redeeming them out of
their miserable suffering and slavery," was
granted;
"the money so collected to be employed for the end aforesaid, unless the said
persons happen to die before, make their escape, or be in any other way redeemed; then
the money so gathered to be improved for
the redemption of some others of this province, that are or may be in like circumstances,
as the governor and council shall direct."
Council Rec. 1693, fol. 323. But there is no
more reason for confining the words of the
statute of Elizabeth to such captives, than
for excluding from the class of religious charities gifts for preaching the ^gospel to the
heathen, which have uniformly been sustained
as charitable, here and in England. Boyle,
Char. 41; Bartlet v. King, 12 Mass. 536.
Indeed It appears by Sir Francis Moore's
reading upon the statute, that even In his
time the word "captives" might include ca.ptive enemies. Duke, Char. Uses, 158.
It was argued tliat the slave trade was fostered and rewaxded by the English government in the reign of Elizabeth, and therefore gifts for the relief of negro slaves could
not be deemed within the purview of the
statute of charitable uses. The fact is undoubted; but the conclusion does not follow.
The permission of slavery by law does not
prevent emancipation from bei'ngchantable.
^Lcommiisioh
of manumission, gramea by
Queen Elizabeth, twenty-seven years before
the statute, recites that in the beginning God
created all men free by na-ture, and afterwards the law of nations placed some under
the yoke of slavery, and that the ijueen believed it would be pious and acceptable to
God and according to Christiaji charity—
"pium fore credimus et Deo acceptabile
Christiansegue charitati consentaneum"— to
wholly enfranchise the villeins of the crown
on certain royal manors. 20 Howell, St Tr.
See, also, Bar. Ob. (5th Ed.) 305, 308.
1372.
The spirit of the Roman law upon this point
is manifested by an edict of Constantine,
which speaks of those who with a religious
sentiment in the bosom of the church grant
their slaves that liberty which is their due
—Qui religloea. mente In ecclesiae gremio servis suis meritam concesserint libertatem."
Code, lib. 1, tit 13, c. 2. That the words of
the statute of charitable uses may be extended to negro slaves of English masters Is
clearly shown by the decision of Lord Oottenham, when master of the rolls, applying for
the benefit of negroes in the British colonies
in the West Indies the accumulations of a
in 1670 "to redeem poor
made
bequest
slaves." Attorney General v. Gibson, 2 Beav.
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note; Id., cited Craig & P. 226.
In dealing with such a question, great regard is to
be had to the favor which the law gives to
liberty, so eloquently expressed by Chief Justice Fortescue:
"Crudells enlm necessario
judicabitur lex, quse servitutem augmentat et
minuit libertatem. Nam pro eft natura semper Implorat humana. Quia ab homine et
pro vltio introducta est servitus. Sed libertas a Deo homlrds est indita naturae. Quare
ipsa ab homine sublata semper redire gliscit,
ut facit omne quod libertati naturali privatur. Quo ipse et crudelis judicandus est,
qui libertati non favet. Hsec considerantia
Anglise jura in omni easu libertati dant favorem." Fortes. De Laud. c. 42.
But the question of the lawf ulness of this
If faiimg-witSiSlEe 'cl'as"s"of char itable
^Trt.
uses, de p ends no t upon the laws and the publicpolicy'of EnglancTaiTthe time oT the"pas"^^&f the" statute, 'IBut upon ^ur own at the
ttofii fit ^•^'' 'leyif-h of the testator. It was se-'
riously argued that before the recent amendment of the constitution of the United States,
"a trust to create a sentiment to put an end
to negro slavery, would, having regard to the
constitution and laws under which we live,
be against public policy and thus be void;"
but the court is unable to see any foundation
for this position in the constitution and laws,
either of the United States or of this commonwealth.
The law of Massachusetts has always been
peculiarly favorable to freedom, as may be
phown bv a brief o u tline of its history. The
"rights, liberties and privileges," established
by the general court of the colony in 1641, to
be "impartially and Inviolably enjoyed and
observed throughout our jurisdiction
forever," declared: "There shall never be any
bond slavery, villenage or captivity amongst
us, unless it be lawful captives taken in just
wars, and such strangers as willingly sell
themselves or are sold to us. And these
shall have all the liberties and Christian
usages which the law of God established in
Israel concerning such persons doth morally
require. This exempts none from servitude
who shall be judged thereto by authority."
The last proviso evidently referred to punishment for crime. Body of Liberties, art 91.
This article, leaving out the word "strangers"
in the clause as to slaves acquired by sale,
was included In each revision of the laws of
the colony. Mass. Col. Laws (Ed. 1660) 5; Id.
(Ed. 1672) 10; 4 Mass. Col. Bee. pt 2, p. 467.
It is worthy (rf observation, that the tenure
upon which the Massachusetts Company held
their charter, as declared in the charter itself,
was as of the manor of East Greenwich in
the county of Kent; that no one was ever bom
a villein in Kent (T. B. 30 Edw. I, p. 168 ; Fitzh.
Abr. "Villenage," 46; 3 Seld. Works, 1876);
and that the Body of Liberties contained articles upon each of the principal points distinctive of the Kentish tenure of gavelkind
—freedom from escheats on attainder and execution for felony, the power to devise, the
317,
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of alienation, and descent to all the sons Charter, during the period of which all acta
together—adopting some and modifying oth- ] of the general court were required to be
ers. Body of Liberties, arts. 10, 11, 53, 81; 2
transmitted to England for approval. Earlier
Bl. Comm. 84.
ordinances which had not been so approved
In the laws of Europe, at the time of the were hardly recognized by the English govfoundation of the colony, descent was namernment as of any force.
The policy of Enged first among the sources of slavery. The
land restrained the colonists from abolishing
common law, following the civil law, repeatthe African slave trade, and the number of
ed "Servi aut nascuntur aut fiunt," and difslaves (which had been very small under the
comparatively Independent government
fered only in tracing it through the father,
of
instead of the mother; and each system recthe colony) was much increased.
The ^fao.
ognized that a man might become a slave by fino ^f f, wt.r.io pfmpi q does not always cof ^.
capture in war, or by his own consent or con- ^form to Its laws . Thousands of negroes were
Just, Inst. lib. 1, tit. jield as slaves in England and commonly soi ii
fession in some fonn.
3; Bract 4b; Fleta, lib. 1, c. 3; Eedes v. Holl5-RS5Mff ..^^ '^^'7 *^™^ when Lord Mans^
badge, Act. Can. 393; Swinb. Wills, pt. 2, §
field and otECT"J5ages decicieu SUCh hoMng
7; Co. Lltt 117b. And such was then the es- -to be up ia.wfni
Sommersett's (!Jase, 2U UoWell, St. Tr. 72, 79, LofTt, 17; Qulncy, 97, note;
tablished law of nations. Gro. De Jure B. lib.
2, c. 5, §§ 27, 29; Id. lib. 3, c. 7. In parts of
The Slave Grace, 2 Hagg. Adm. 1(», 106.
England, hereditary villenage would seem to
While negro slavery existed in Massachusetts, it was in a comparatively mild form.
have still existed in fact; and it was allowed
by law until since the American Revolution.
The marriages of slaves were protected by
Plgg V. Oaley, Noy, 27; Co. Litt. 116-140; 2 the legislature and the courts; according to
Inst. 28, 45; 2 RoUe, Abr. 732; Smith v.
the opinion of Hutchinson and of Dane,
Brown, 2 SaJk. 666, Holt, 495;
Smith v.
slaves might hold property; they were adGould, 2 Salk. 667, 2 Ld. Raym. 1275; Treblemitted as witnesses, even on capital trials
cock's Case, 1 Atk. 633; The King v. Ditton,
of white persons, and on suits of other slaves
4 Doug. 302. Lord Bacon, in explaining the
for freedom; they might sue their masters
maxim, "Jura sanguinis nulla Jure dvlU dlfor wounding or immoderately beating them;
rimi possunt," with a coolness which shows
and indeed hardly differed from apprentices
that in his day and country the illustration
or other servants except in being bound for
was neither unfamiliar nor shocking, says, life.
See authorities and records cited in
"If a villein be attainted, yet the lord shall Quincy, 30, 31, note; 2 Dane, Abr. 313. The
annual tax acts show that before the Declahave the issue of his villein born before or
ration of Indep ende nce they were usually
after his attainder; for the lord hath them
jure naturae but as the increase of a flock." J^MjM^^opert^^]]al^^S3E^^^r^_M|2^'
Bac. Max. reg. 11.
Mns.'''"The general court in September 1776
The Massachusetts Body of Liberties, as
forbade the sale of two negroes taken as
prize of war on the high seas and brought
Governor Winthrop tells us, was composed
by Nathaniel Ward, who had been "formerly
into this state, and resolved that any negroes
so taken and brought In should not be allowa student and practiser In the course of the
ed to be sold, but should be treated like othcommon law." 2 Winthrop's Hist. New England, 55. In view of the other laws of the er prisoners. Res. Sept 1776, c. 83.
time, the omission, in enumerating the legal ^^it was in Massachusetts, by the first article
'
sources of slavery, of birth, the first menof the declaration of rights prefixed to the
laws,
significant.
is
No In^ constitution adopted in 1780, as immediately
tioned In those
stanc e is known in which the lawfulness of afterwards interpreted by this court, that
heredrtary'"gia'Y^7' In Massa chusetts under the fundamental axioms of the Declaration of
fag chadtCTof tKe colony mntEe p rovince wa s Independence— "that all men are created
equal; that they are endowed by their Creair with certain inalienable rights;
and it has been denied In a series of jud gthat
thfiL-laaf among these are life, liberty, and the puraaits;jor^tmr^;^Sftri5^I5i5M
ciSluryV'ffi each of which it was e ssential to suit of happiness" —first took at once the form
£Ee' ^efMrnmati'Sn'^nie' figEt s of lEe parti es..
and the force of express law; slavery was
n«let6STrTuraBr*-1!i!raS8rT28rn6fe;
Lanesthus wholly abolished in Massachusetts; and
borough V. Westfleld, 16 Mass. 74; EdgarIt has never existed here since, except so far
town V. Tisbury, 10 Cush. 408. The case of as the constitution and laws of the state were
Perkins y. Emerson, 2 Dane, Abr. 412, did
held to be prevented by the constitution and
not touch this question; but simply deterlaws of the United States from operating upmined that a person received into a house as jy on fugitive slaves.
Caldwell v. Jennison,
a slave of the owner was not received "as an -^Rec. 1781, fol. 79, 80; Jennlson's Petition,
inmate, boarder or tenant," so that notice Jour. H. R. June 18, 1782, fol. 89; Com. v.
of the place whence such person last came
Jennison, Rec. 1783, fol. 85; Parsons, C. J.,
must be given to the selectmen under Prov.
In Wlnchendon v. Hatfield, 4 Mass. 128; 4
St. 10 Geo. II.; Anc. Chart. 508.
No doubt
Mass. Hist. Coll. 203, 204; Com. v. Aves, 18
many children of slaves were in fact held as
Pick. 208, 210, 215, 217; 2 Kent, Comm. (6th
slaves here, especially after the Province
Ed.) 252; Betty v. Horton, 5 Leigh, 628.
age
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The doctrine of our law, upon this subject,

as stated by Chief Justice Shaw in delivering the judgment of the court in Com. v.
Aves, just cited, is that slavery is a relatio n

founded In force, contrary to natural rigli t
principles of justice, humanity and
Jound policy: a nn pnni<i exist oniv Dv tne
e ffect of positive law, a s mnn^fegted dthe r
Sy direct legislation orsetttg4 usaeei
TEe
same principle has been recognized by Chief
Story,
Justice Marsha 1 and Mr. Justice
speaking for the supreme court of the United
The Antelope, 10 Wheat 120, 121;
States.
Prigg V. Pennsylvania, 16 Pet. 611.
The constitution of the United States uniformly speaks of those held in slavery, not
as property, but as persons; and never contained anything inconsistent with their peaceable and voluntary emancipation. As between master and slave, it would require the
most explicit prohibition by law to restrain
M'Cutchen v.
the right of manumission.
Marshall, 8 Pet. 238.
We cannot take judicial notice of the local laws of other states of
the Union except so far as they are In proof.
Knapp V. Abell, 10 Allen, 488. But it appears
by cases cited at the bar that bequests of
manumission were formerly favored in Virginia; and that it was more recently decided
in Mississippi that a trust created by will for
paying the expenses of transporting the testator's slaves to Africa and maintaining them
Charles v.
in freedom there was lawful.
Hunnicutt, 5 Call, 311; Wade v. American
.
Colonization Soc, 7 Smedes & M. 663.
etaif nf s1aTP''yi *" -yghiph manumission ys^s
has never be en known
whoUv m-ohibited.
among civUizfid-nations. E^ven when slavery
|trpvflj iipfi thronghoiSr ilie worl d, "the same
comm on law o f ^BaSSs, jus gentium, wjhic h
^tifloH jts exi sten ce. regftghi'Sga th e" Hgfit
.
of manumissio nas a necessary consequence
""'
Just. Inst. lib. 1, tit'Sr""' ■--;-'•'-"
> Wf ^""r """""'• with the' lpnrnpfl ony^TiRpl
/for the heirs at law that If this trust could
not be executed according to the intention
\ of the testator without tending to excite servile insurrections in other states of the
Union, It would have been unlawful; and
that a trust which looked solely to political
agitation and to attempts to alter existing
laws could not be recognized by this court
as charitable. But such does not appear to
us to be the necessary or the reasonable interpretation of this bequest.
T he manne r
s tated of nutting an end to slavery is not
by legislation or political a ction, but J^y,, creating a public sentiment, which rather point s
■n mpriji
JTiflppnce and voluntary manumisusual
_arg_
wflB. TTie
means of pnblTc instruction, bv books and
Other
hews paper s. speeches an d lectures.
meitUB ire I6tt TO lllli UiScretlon of "the trus tee a but th ere la nothing to Indicate tha t
they are .not designed to be of a kinSrg d
nature.
» ivingT(rthd! Bg?atlg§t"tiiat tav^^l e
"c bBS'ffuc tidn to which all charitable gifts are
anc^ tne

^
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entit led, the Just In ference ls_ that ...laatBi
means only are'to"15e"sele^g3t^ nd JfeSLlfefiX..
are to be' 'usecr^],ajajsJjit.jaaimeK>.
ii was further obiecte^ that "to crea te a
public sentiment" was too vague andTn'definite an object to be sustained as a charitable use. But "a public sentiment" on a
moral question Is but another name for pub- /
lie opinion, or a harmony of thought— idem [
sentire.6 The only case cited for the heirs af^
law in support of this objection was Browne
V. Yeall, 7 Ves. 50, note, in which Lord Thurlow held void a perpetual trust for the purchase and distribution in Great Britain and
its dominions of such books as might have a
tendency
to promote the interests of virtue
and religion and the happiness of mankind.
But the correctness of that decision was
by Sir William Grant and Lord
doubted
Eldon In Morice v. Bishop of Durham, 9
Ves. 406, 10 Ves. 534, 539; and it is inconauthorities,
sistent with the more recent
here and In England. The bequest now before us is quite as definite as one "for the
improvement of Christian
increase
and
knowledge and promoting religion," and tne
purchase from time to time of such bibles
and other religious books, pamphlets and
tracts as the trustees should think fit for
that purpose, which was upheld by Lord
Eldon in Attorney General v. Stepney, 10
Ves. 22; or "to the cause of Christ, for the
benefit and promotion of true evangelical
piety and religion," through the agency of
trustees, to be by them "appropriated to the
cause of religion as above stated, to be distributed in such divisions and to such societies and religious charitable purposes as
they may think fit and proper," which was
sustained by this court in Going v. Emery,
16 Pick. 107; or "for the promotion of such
religious and charitable enterprises as shall
by a majority of the pastors
be designated
composing the Middlesex Union Association,"
as in Brown v. Kelsey, 2 Cush. 243; or to be
distributed, at the discretion of trustees, "in
aid of objects and purposes of benevolence
or charity, public or private," as in Saltonstall V. Sanders, 11 Allen, 446; or "for the
cause of peace," to be expended by an unincorporated society, whose object, as defined
in its constitution, was "to Illustrate the Inconsistency of war with Christianity,
to
show its baleful influence on all the great
interests of mankind, and to devise means
for insuring universal and permanent peace,"
as In Tappan v. Deblols, 45 Me. 122; or to
found "an establishment for the increase and
diffusion of knowledge among men;" or "for
the benefit and advancement
and propagation of education and learning in every part
of the world, as far as circumstances will
permit;" as In Whicker v. Hume, 7 H. L.
Cas. 124, 155, and President of U. S. v.
Drummond, there cited. See, also, McDonough v. Murdoch, 15 How. 405, 414.
The bequest itself manifests its Immediate
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f^f

y

peaceable
redemption or manuinlsslon
of
sTaves in an manner not prohibited by law
Is cnantapie object. It falls indeed within
the spirit, and almost within the letter, of
many clauses In the statute of Elizabeth.
It would be an anomaly in a system of law
wiiich eco gnized as cnaritable u ses the relief of the" poor, tne educaiAon ahd ureitjrment of orphans, marriages of poor maids,

,

r

purpose to be to educate the whole people
upon the sin of a man'.a. ■holding.-tuaJCellowman in bondage; and its ultimate object, to
piit an end to negrp"].^very JaJtheTTnited
Sta^nn^'either aspect, a lawfid charity,
"it is universally aBmitteS" that trusts for
the promotion of religion and education are
tho
charities. Gifts for the inst THptinn
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public In the cure of the di seases of quadfape'af or bifarOB efttl toman; ormr tnepr&- the ssi stan<;e of vaun^ . tradesmen,
handi^entrdmrof cr u elty "to amrifais (either by pu b^raft smen and pe raon decayed, the relief of
prisoners a nff"tEe fede inpiJon of captiveB, to'
iFshing newspapers on the' subject. fl£ jby
where^killing
xclude tne aeiiverance or an tndeilnlte num~
groviding 'tT'Ssta'Sliih'ments
er of human beings from
for the market '"£3SgBF~'"be ''attended
condition in
ttTem
hich hey were so poor as not even to own
with as little suffering as possible), have
themselves, in which their children could Tint
London
BSen* held charitable' in England.
iRlTUW, 26 ByaT.~T.59,
tfniversity
De
be ducated, in which marriages had no sanc'
Jur. (N. S.) ^lon'of law or security of duration. In which
Gex & J. 72; Marsh v. Means,
belonged
to
790; Tatham v. Drummond, 11 L. T. (N. S.)
another,
all th eirleamig gs
and
325.
To deliver men from a bondage whic
piey were subject^ against the law of naturi
the law regards as cohtrafytonaturai right
witnout any crime oi their own, to Hiir-h
^nd
fflgiaHp^fl Sttetraira^s'otM policy^ IS aure ly ah arbitrary dominion as the modem usages
of na,tI"ons will not countenance over capnoTTess cEantaBte thanlo^Iessen thft, sil^^''''ings of animals. The constitution of Mas- tives taken from the most barbarous enemy.
arises upon the be^
III. The next question
sachiisett'^^Eicfi" declares that all men ra
_^^___________^
bom free and equal, and have the naturalw guest &l' "ti'U«t fOF""the benefit of fugitive
essential and unalienable rights of enjoying
slaves ■wfro might fr om time to time escape
tates ot the bmoa~
and defending their lives and liberties, of acrom tfie slavehordm
quiring, possessing and protecting property,
iThe validity of"^ is bequ est must be de^
the mw aa
stood at
of seeking and obtaining their safety and termined according
frequent re- the time when the IBTgrarTHtiU
Uhd iivmr
happiness;
also declares that
is no part of
currence to the fundamental principles of
which as ^wltlJfiakr^ectr
tT5e"3uty of this court to maintain the con-~
constant adherence
the constitution, and
gtrtiitionality.
he justice, or the policy of
to those of piety and justice, are absolutely
necessary to preserve the advantages of lib— the—Iliiijsd
erty and to maintain a free government; that
the jeonstilaiti on
" edT^But
the testator's death, deof arts and sciences,
States, at the time
'•the encouragement
and all good literature, tends to the honor of
clared_jfiatjio person held to service or labor
be discharged therefrom_
God, the advantage of the Christian religion,
tn'one'state' lSon
may safel
Be
and the great benefit of this and the other By escaping; into another.
United States of America;" and that "wis- "assumed th at, under uch jL-C onstitution.
_
'Eequeat
dom and knowledge, as well as virtue, difo^assist fugitive slaves to^ j^ggje
fused generally among the body of the peo- from those to whom their service was thus
recognized
to be~dj5e~ could not have
ple, being necessary for the preservation of
lawful chariiy.
their rights and liberties, and as these de- iTTiiheld ^and ppforced as
pend on spreading the opportunities and adThe epithets with which the testator accomof education in the various parts
vantages
panied this bequest show that he set his
of the country, and among the different orown ideas of moral duty above his allegiance
ders of the people, it shall be the duty of legto his state or his country; and warrant the
in all future peconjecture that he would have been well
islatures and magistrates,
manriods of this commonwealth," besides cherpleased to have the fund applied in
ishing the interests of literature and the ner inconsistent with the constitution and
and inculcate the
sciences, "to countenance
laws of the United States. But he has used
principles of humanity and general benevono words to limit its use to illegal methods,
lence, public and private charity," "and all
and has left his trustees untrammelled as to
sentiments the mode of its application.
social affections and generous
"
among the people."
Declaration of Rights,
is or la not valid
^hether this begn^st
18; Const. Mass. c. 5. This bequest
arts.
to be ascertained from affair constmcu ffirof
directly tends to carry out the principles
m lUg-«gHf bTthe ma^ma^ of
!t§~Iaiiguagti,
thus declared in the fundamental law of the jnterpretatlon statea in tne earner part ot tEta
commonwealth. And certainly no kind of ^pninn -hv wliiph tVip miirt iff hnnnn to carry
education
could better accord with the reintoeffect any chflrHfl,hip hpgueat in which
ligion of Him who came to preach deliver- Tian be "See n
eneral intention conaiateHf"
ance to the captives,
and taught that you J^ith— the" law, even
the particular mode
should love your neighbor as yourself and Zriointed out .ia lTlegal; and there is no authordo unto others as you would that they should
to be void if it can be apity to construe
do unto you.
plied in a lawful manner consiatently with
The authorities already cited show that the the Intention of the testator as manlfeated is
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the words by which It is expressed.
One Illustration of these maxims may be added in
this connection.

In Isaac v. Gompertz, Amb. (2d Ed.) 228,
note, the will contained one bequest for the
support and maintenance of a Jews' synagogue; and another bequest of an annuity

"to the gabas of the said synagogue," who
were fotmd, upon inquiry by a master, to be
treasurers of the synagogue, whose office it
was to collect and receive the annual subscriptions for the support of poor Jews belonging to the synagogue, and to apply the
same to the expenses of supporting the synagogue and to the maintenance of such poor
Jews. This last bequest was upheld, and referred to a master to report a scheme, although the support of the synagogue was adJudged to be an unlawful use; and thus a
bequest manifestly Intended for the benefit
of persons professing a religion not tolerated
by law, and which might, according to its
terms, be applied either in an unlawful or
a lawful manner, was sustained as charitable, and its application confined to the lawful
mode.

A bequest for the benefit of fugitlTe slaves
is not necessarily unlawful . The words "relief or redemption of prisoners and captives "
have always been held in England to include
those in prison under condemnation for crime,
as well as persons confined for debt; and
to supiwrt gifts for distributing bread and
meat among them annually, or for enabling
poor imprisoned debtors to comjwund with
their creditors. Duke, Char. Uses, 131, 156;
Attorney General v. Ironmongers' Co., Coop.
Prac. Cas. 285, 290; Attorney General v.
Painterstainers' Co., 2 Cox, Ch. 51; Attorney
General v. Drapers' Co., Tudor, Char. Trusts,
591, 592, 4 Beav. 67; 36th Report of Charity
Commissioners to Parliament, pt. 6, pp. 856868.
It would be hardly consistent with charity or justice to favor the relief of those undergoing punishment for crimes of their own
committing, or imprisonment for not paying
debts of their own contracting; and yet prohibit a like relief to those who were in equal
themneed, because they had withdrawn
selves from a service imposed upon them by
local laws without their fault or consent
It was indeed held In Thrupp v. Collett, 26
Beav. 125, that a bequest to be applied to purchasing and procuring the discharge of persons committed to prison for non-payment
of fines under the game laws was not a lawful charity. But such persons were convicted offenders against the law of England, who
would by such discharge be wholly released
A fugitive slasa^w as not_
from punishment
a criminal by the lawSoFthis commonwealth

"f 'ort h e unifeoassi:

'o

TTo supply sick or destitute
fugitiv e slaves
'
with food ami L'liMliUig, medicme or shelter,
or to extingtllSfl By pufc'Ea5e~IEe"cIaIms of
those asgei-tJ-tLgyT^ gErTo'tlrelr -servi ce -and
td "Imlabor , would m no~wise^a"ve'^temlWl
pair the claim oinEhe"Iatter of the "dperation
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nited,,
9f the constitntinn an d laws Of the U
states; and would clearly have been with in,
the terms of this bequest, if. lot example,
'the trustees named in the will had received
this fund from the executor without question,
and had seen fit to apply it for the benefit of
fugitive slaves In such a manner, they could
not have been held liable as for a breach of
trust.
T}^}" tlfin'MSt. thftBofnrq, flfl yrell as ^ft^ Previous one, beln^ ca paMp of being applied according to Its tprmg In a lawful manner at-the
time of the testator's death, must, upon the
settiea principles of construction. De held a
valid charity.
it Is hardly necessary to remark that tllF direction of the testator that his trustees
'sBall"n'ot"Bg"j[ec'gfliBaBle~fa> any one Is simpl y
voia. j>io testator can obtain for his bequests
that support and permanence which the law
gives to pubUc charities only, and at the same
time deprive the beneficiaries and the public
of the safeguards which the law provides for
their due and lawful administration.
. -^As the trustees named in the will are not a
corporation estaolished by law, and these two!
bequests are unlimited in duration, and by
their terms might cover an illegal as well as
a legal appropriation, it Is the duty of the
court, before ordering the funds to be paid
to the trustees, to refer the case to a master
to settle a scheme for their application In a
lawful manner. Isaac v. Gompertz, Amb.
10
228, note; Attorney General v. Stepney,
Ves. 22; Boyle, Char. 100, 217.
3
Trust to be expended "to secure the passage
of laws,, granting womep. yhether married of
unmarried, the right to vote, to hold office, to
h oiQ, manaCT and devjse j>rojpel[ty, and ^pT"
'Stiier civil r'lgHts enjoyed by me n, "'_^;naS
"""" '"
Be susta!in'ec{"a's"a cnanty7
rvo precedent has been cited in Its support.
This bequest differs from the ot hers in aimIng directly and exclusively 16 'cE5 n^ 'jE e"
iaws: i^d its object cannot be accomplished!
changing the constitution ,,also.
without
wiietiier such an alteration of the existing
laws and frame of government would be wise
and desirable is a question upon which we
cannot, sitting in a judicial capacity, properly express any opinion. Our duty is limited
to expounding the laws as they stand. And
those laws do not recognize the purpose of
overthrowing or changing them, in whole or
in part, as a charitable use. This bequest
therefore, not being for a charitaBrg'trnWiSSfe. '
nor for t he bene fit or any particul a r persons.
ana oeing unrestfictea in point of time, is
—
———
T38J!§raHte-Taiid- void-.—
For tEe-gamrfeasSn. the gift to thq sam e
'o^ect; o f one third of the resid ue of the tesStof's esSEe afEeFtHe^eSth .a£JUa.dausbter
atj^i —
THrs. Eddy and he ^-'fignf^^tfu.
»t— n
la also Invaiia, ana wi u go to his heirs
at™~™-'law
"
"as a r esuTOBg iTusfr"
It is proper to add" that the conclusion of
the court upon this point, as well as upon the

—

—
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gift to

create a public sentiment which would
put an end to negro slavery In the United
States, had the concurrence of the late Mr.
Justice Dewey, whose judicial experience and

r ""

"^""^

"""'iTlTl fTi the principal o f
sha ll be nni d and convRvPil
tne boar d of trustees named In thp f^TiAV^
''to
Article, to pe expennefi for the intent and pii]-.
p656 the rfti^ dJrgp^M'
As the first tenant for
"Xife in each bequest is living at the deagoT
[the testator, the event of such tenant's dyrng T
le aving no c MJd then living, must happen
'
within the "per iod of a life in b eing, ir at all;
'""rlTi

"E^or her share

large acquaintance with the law. of charitable
uses give great weight to his opinion, and
whose lamented death, while this case has
been under advisement, has deprived us of
his assistance in determining the other questions in controversy.
"•jmri; ff ft "ffnea ^?ip pen, the gift over to the
Jk V. The validity of the other residuaiy be- charity will be va M— M£ittiar_J a.mes Jack guesfe
depends u pon thelaw^
son nor Mrs. Palmer therefore is entidedTo
and_ devise s
"TT^pelultiei as applied to private trusts. The 'a'p'feient 'gci'mtablg' ggtatr-m"
"
principles of this branch of the law haVe TftmBsrtfiotifH' rw unmameaTTnay marry
been so fully considered by the court in recent
and have children who survive him, and as
cases as to require no extended statement
Mrs. Palmer's children may survive her, in
The general rule is that if any est^ tp, jBgal. either of which cases half of the income of
or equitabl e, is given by deed or will to any
the share would by the will go to such chilDerson'i n ffie first instance, 'an3~E£ en over'lb
dren during their lives and the bequest over
'l.naffier j)er sfln,_^r even to _a pjiblic charity ,
to the charity be too remote, the validity and
\ipon'to e happ^lng of a co ntingency wTiich. effect of that bequest over cannot be now deito'Sy by possibiixty no't''Tagr;p jaa&jd^^
termined. If the contingency upon which it
life trr'lives in hoinpTfrpatin'^ a ^j^jlrl -in..i±a:^ is valid should hereafter occur, namely, the
"Tmmterywomyaji utrssTn^ pnri Twpntv-nTie
death of the testator's son or daughter, revoid, as
spectively, leaving no children surviving, the
years afterwarda. the ^ft over is
lenaing to create a perpetui^:y bv ipa^ins^ the whole remainder of the share will then go
estate malienable; for the title of those takto the charity established by the fourth ar!SgT15F'pg?rogrTHteresfe' would not be perticle, and be paid, after the settlement of a
feetr"5hd until the happening of the corF" scheme for its lawful application, to the trustees therein named.
MlTO g ty^OMa-mrB ^i^ceminea] ^^
By the thirteenth amendment of the
JkVI.
^f^rl^; Odell V. Odell, 10 Allen, 5, 7. If constitution of the United States, adopted
therefore the gift over is limited upon a single
since the earlier arguments of this case, it is
event which may or may not happen within
declared that "neither slav ery nor involuntary servitude, ggcepf as a punishment for
the prescribed period, it is void, and cannot be
made good by the actual happening of the
<
mme whereof the party shall have been duly
event within that period.
convicted.
But if the testator distinctly makes his gift J3tates or anxj
over to depend upon what is sometimes calltion." Tffie.eggct of this amendment up on
ed an alternative contingency, or upon either
the charitable bequests of Francis Jackson ia
of two contingencies, one of which may be the '"rernaming~ qugtl8 g~tg~b(i dglgriuliili ,""
too remote and the other cannot be, its validand. .thtC requires' a consideration, of the nF
ity depends upon the event; or, in other
6ire and proper limit s of the doctrine of c y
words, if he gives the estate over on one
contingency which must happen, if at all,
It is contended for the heirs at law, that
within the limit of the rule, and that conthe power of the English chancellor, when a
tingency does happen, the validity of the dis- charitable trust cannot be administered actinct gift over in that event will not be afcording to its terms, to execute it so as to
fected by the consideration that upon a difcarry out the donor's intention as nearly as
ferent contingency, which might or might
possible—cy pres— is derived from the royal
not happen within the lawful limit, he makes
prerogative or St 43 Eliz. and is not an exthat, whether
a disposition of his estate, which would be
ercise of judicial authority;
The authorities upon
void for remoteness.
this power is prerogative or judicial, it canthis, point are conclusive. Longhead v.
not, or, if it can, should not, be exercised by
Phelps, 2 W. Bl. 704; Sugden and Preston,
this court; and that the doctrine of cy pres,
arguendo,
in Beard v. Westcott, 5 Barn. &
even as administered in the English chanAid. 809, 813, 814; Minter v. Wraith, 13 Sim.
cery, would not sustain these charitable be52; Evers v. Challis, 7 H. Li Gas. 531; Armquests since slavery has been abolished.
strong V. Armstrong, 14 B. Mon. 333; 1 Jarm.
Much confusion of ideas has arisen from
Wills, 244; Lewis, Perp. c. 21; 2 Spence,
the use of the term "cy pres" in the books to
Bq. Jur. 125, 126.
describe two distinct powers exercised by
^Bythe ninth and tenth articles of the will,
the English chancellor In charity cases, the
.t^gmcome of one thir d of the residue "f fbg
one under the sign manual of the crown, the
testator's estate, real and personal, is to be
other under the general jurisdiction in equity;
"
paid to his son James and to his gai igEter' as well as to designate the rule of construction which has sometimes been applied to
J^TS. Palmer, respectrvely73uffigTff£|^^"ach"
executory devises or powers of appointment
of these artic les. j;.Qntains..A distinct direcHon
thatjjn case, such son or daughter sh^Jjaie_ to Individuals, in order to avoid the objec-
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It was of this last, and
tlon of remoteness.
not of any doctrine peculiar to cliarities, that
Lord Kenyon said, "The doctrine of cy pres
goes to the utmost verge of the law, and we
must take care tliat it does not run wild;"
and Lord Eldon, "It is not proper to go one
Brudenell v. Elwes, 1 Bast,
step farther."
7 Ves. 390;
1 Jarm. Wills, 261-263;
451,
Sugd. Powers, c. 9, § 9; Coster v. Lorillard,
14 Wend. 309, 348.
The principal, if not the only, cases in
which the disposition of a charity is held to
be in the crown by sign manual, are of two
classes;
the first, of bequests to particular
uses charitable in their nature, but illegal, as
for a form of religion not tolerated by law;
and the second, of gifts of property to charity generally, without any trust interposed,
and in which either no appointment is provided for, or the power of appointment is
delegated to persons who die without exercising it
It is by the sign manual and in cases of
the first class, that the arbitrary dispositions
have been made, which were so justly condemned by Lord Thurlow in Moggridge v.
ThackweU, 1 Ves. Jr. 469, and Sir William
Grant in Gary v. Abbot, 7 Ves. 494, 495; and
which, through want of due discrimination,
have brought so much discredit upon the
whole doctrine of cy pres.
Such was the
case of Attorney General v. Baxter, in which
a bequest to Mr. Baxter to be distributed by
him among sixty pious ejected ministers, (not,
as the testator declared, for the sake of their
nonconformity, but because he knew many of
them to be pious and good men and in great
want,) was held to be void, and given under
the sign manual to Chelsea CoU^e; but the
upon the
decree was afterwards reversed,
ground that this was really a legacy to sixty
1 Vern. 248;
2
individuals to be named.
Vem. 105; 1 Bq. Cas. Abr. 96; 7 Ves. 76.
Such also was the case of Da Costa v. De
Pas, in which a gift for establishing a jesuba
or assembly for reading the Jewish law was
applied to the support of a Christian chapel
at a foundling hospital. Amb. 228; 2 Swanst.
489, note; 1 Dickens, 258; 7 Ves. 76, 81.
This power of disposal by the sign manual
of the crown In direct opposition to the declared intention of the testator, whether it is
to be deemed to have belonged to the king as
head of the church as well as of the state,
"intrusted and empowered to see that nothing be done to the disherison of the crown or
the propagation of a false religion" (Rex v.
Portington, 1 Salk. 162, 1 Eq. Cas. Abr. 96);
or to have been derived from the power exercised by the Roman emperor, who was sovereign legislator as well as supreme interpreter of the laws (Dig. 33, 2, 17; 50, 8, 4; Code,
Mb. 1, tit 2, a 19; Id., tit 14, c. 12); Is dearly a prerogative and not a Judicial power, and
could not be exercised by this court; and it
is difficult to see how it could be held to exist at all in a republic, in which charitable
bequests
have never been forfeited to the
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use or submitted to the disposition of the government, because superstitious or illegal. 4
Dane, Abr. 239; Gass v. Wilhite, 2 Dana,
176;
Methodist Church v. Remington, 1
Watts, 226.
The second class of bequests which are disposed of by the king's sign manual is of gifts
to charity generally, with no uses specified,
no trust interposed,
and either no provision
made for an appointment, or the power of
appointment delegated to particular persons
who die without exercising it. Boyle, Char.
238, 239;
Attorney General v. Syderfen, 1
Vern. 224, 1 Eq. Cas. Abr. 96; Attorney General V. Fletcher, 5 Law J. Ch. (N. S.) 75.
This too is not a judicial iwwer of expound-

ing and carrying out the testator's Intention,
but a prerogative power of ordaining what
the testator has failed to express.
No instance is reported, or has been discovered in
the thorough investigations of the subject,
of an exercise of this power In England before the reign of Charles n. Moggridge v.
Thackwell, 7 Ves. 69-81; Dwlght's Argument
in the Rose Will Case, 272.
It has never, so
far as we know, been introduced into the
practice of any court in this country; and, if
it exists anywhere here, it is in the legislature of the commonwealth as succeeding to
the powers of the king as parens patriae.
4
Kent, Comm. 508, note; Fontaln v. Ravenel,
17 How. 369, 384; Moore v. Moore, 4 Dana,
365, 366; Witman v. Lex, 17 Serg. & R. 93;
Attorney General v. Jolly, 1 Rich. Eq. 108;
Dickson v. Montgomery, 1 Swan, 348; Lepage V. Macnamara, 5 Iowa, 146; Bartlet v.
King, 12 Mass. 545; Sohier v. Massachusetts
General Hospital, 3 Cush. 496, 497.
It certainly cannot be exercised by the judiciary of
a state whose constitution declares that "the
judicial department shall never exercise the
legislative and executive powers, or either of
them: to the end it may be a government of
laws and not of men." Declaration of Rights,
art. 30.
The jurisdiction of the court of chancery to
superintend the administration and decree
the performance of gifts to trustees for charitable uses of a kind stated in the gift stands
upon different grounds; and is part of Its
equity jurisdiction
over trusts, which is
shown by abundant evidence to have existed
before the passage of the statute of charitable uses.
Sir Francis Moore records a case
In which a man sold land to another upon
confidence to perform a charitable use, which
the grantor declared by his last will that the
grantee should perform; "the bargain was
never enrolled, and yet the lord chancellor
decreed that the heir should sell the land to
be disposed according to the limitation of the
use; and this decree was made the 24th of
Queen Elizabeth, before the statute of charitable uses, and this decree was made upon
ordinary and judicial equity in chancery."
Symon's Case, Duke, Char. Uses, 163.
About
the same time the court of chancery entertained a suit between two parties, each claim-
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Ing to be. trustee, to determine how bequests
tor the weekly relief of the poor of certain
towns, for the yearly preferment of poor children to be apprentices, and for the curing of
divers diseased people lying by the highway's side, should be "employed and bestowReade v.
ed according to the said will."
A decree in 16
Sllles (27 Eliz.) Act Can. 559.
Eliz., confirming a report of the master of
the rolls and others to whom a suit for enforcing a charitable trust founded by will
had been referred, is cited in 1 Spence, Eq.
Jur. 588, note. For years before St 43 Eliz.,
or the similar act of 39 Eliz., suits in equity
by some in behalf of all of the inhabitants of
a parish were maintained to establish and
enforce bequests for schools, alms or oth&r
charitable purposes for the benefit of the parish, which would hare been too indefinite to
as priyate trusts.
be enforced
Parker v.
Browne (12 Eliz.) 1 Cal. Pro. Oh. 81, 1 Mylne
& K. 389, 390; Dwight Char. Oas. 33, 34; in
which the devise was in trust to a corporation incapable at law of taking. Parrot v.
Pawlet (21 Eliz.) Cary, 47; Elmer v. Scot (24
Eliz.) Cho. Cas. Ch. 155; Matthew v. Marow
(32-34 Eliz.); and Hensman v. Hackney (88
Eliz.) Dwight Char. Cas. 65, 77; in which the
decrees approved schemes settled by masters
Many other examples are colin chancery.
lected in the able and learned arguments, as
separately printed in full, of Mr. Blnney in
the Case of Girard's Will, and of Mr. Dwight
in the Rose Will Case. And the existence of
such a jurisdiction anterior to and independent of the statute is now generally admitted.
Vidal V. Girard, 2 How. 194^-196, and cases
cited; Perin T. Carey, 24 How. 501; MagUl
V. Brown, Brightly, N. P. 346; 2 Kent, Comm.
286-288, and note; Burbank v. Whitney, 24
Pick. 152, 153; Preachers' Aid Soc. v. Rich,
45 Me. 559; Derby v. Derby, 4 R. L 436;
Urmey v. Wooden, 1 Ohio St. 160; Chambers
V. St. Louis, 29 Mo. 543; 1 Spence, Eq. Jur.
588; Tudor, Char. Trusts, 102, 103.
The theory that St. 43 Eliz. enlarged the
discretion of the chancellor to depart from
the expressed intention of the founder of a
charity is refuted by the words of the statute itself. After reciting that many gifts
and appointments for the charitable purposes
therein named "have not been employed according to the charitable intent of the givers
and founders thereof, by reason of frauds,
breaches
of trust, and negligence in those
that should pay, deliver and employ the
same;" It then, for redress and remedy thereof, authorizes the lord chancellor or lord
keeper to make such decrees that the property "may be duly and faithfully employed
to and for such of the charitable uses and Intents before rehearsed respectively for which
they were given, limited, assigned or appointed by the donors and founders thereof;"
which decrees, "not being contrary or repugnant to the orders, statutes or decrees of the
donors or founders," shall "stand firm and
good, according to the tenor and purpos.e

thereof, and shall be executed accordingly,"
until altered by the lord chancellor or lord
keeper upon complaint by any party aggrieved; and upon such complaint the chancellor
or keeper may "by such course as to their
wisdoms shall seem meetest the circumstances of the case considered, proceed to the examination, hearing and determining thereof;
and upon hearing thereof shall and may annul, diminish, alter or enlarge" the decrees
of the commissioners as "shall be thought to
stand with equity and good conscience, according to the true intent and meaning of
the donors and founders thereof." These
last qualifications are specially marked by
Lord Coke, who was attorney general at the
passage of the statute and for some time before and after, and who adds, by way of
note to the final clause, "This is the lapis
ductitius, whereby the commissioners
and
chancellors must institute their course." 2
Inst 712. See, also, Duke, Char. Uses, 11,
372, 619.
cases of bequests to trustees for charilable uses, the nature of which Is described
in the will, the chancellor acts In his equity
jurisdiction over trusts; and the prerogative
of the king finds its appropriate exercise
through his attorney general in bringing the
case before the court of chancery for a judiThis has been well excial determination.
"It is the duty of
plained by Lord Eldon.

156,

In

169,

a court of equity, a main part, originally
almost the whole, of its jurisdiction, to administer trusts; to protect not the visible
owner, who alone can proceed at law, but the
Individual equitably, though not legally, entitled. From this principle has arisen the
practice of administering the trust of a public charity: persons possessed of funds appropriated to such purposes are within the
general rule; but, no one being entitled to
an Immediate and peculiar Interest to prefer
a complaint who is to compel the performance of these obligations, and to enforce
It is the duty of the
their responsibility?
king, as parens patriae, to protect property
devoted to charitable uses; and that duty
is executed by the officer who represents
On this
the crown for all forensic purposes.
foundation rests the right of the attorney
general 'in such cases to obtain by information the interposition of a court of equity."
Attorney General v. Brown, 1 Swanst. 291,
1 Wils. 354. To the like effect are the opinions of Lord Redesdale in Attorney General
V. Mayor, etc., of Dublin, 1 BUgh (N. S.) 347,
348, and Coriwration of Ludlow v. Greenhouse, Id. 48, 62; of Lord Keeper Bridgman
in Attorney General v. Newman, 1 Ch. Cas.
158; of Su- Joseph Jekyll in Eyre v. Shaftsbury, 2 P. Wms. 119; and of Lord Hardwlcke in Attorney General v. Middleton, 2
Ves. Sr. 328; which also state that the jurisdiction of the court of chancery over charities was exercised on such informations before St 43 Eliz. See, also. Attorney General v. Carroll, Act Can. 729; Dwight's Ar-
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Will Case, 259-268. This
duty of maintaining the rights of the public,
and of a number of persons too indefinite
to vindicate their own, has vested in the
commonwealth, and is exercised here, as In
England, through the attorney general. Going V. Emery, 16 Pick. 119; County Attorney V. May, 5 Cush. 338-340;
Gen. St. c. 14,
It is upon this ground that, in a suit
§ 20.
instituted by the trustees of a charity to obtain the instructions of the court, the attorney general should be made a party defendant, as he has been by order of the court in
this case. Harvard College v. Society for
Promoting Theological Education, 3 Gray,
280; Tudor,
Char. Trusts, 161, 162. The
power of the king or commonwealth, thus
exercised, is simply to present the question
to a court of justice, not to control or direct
its judicial action.
A charity, being a trust in the support and
execution of which the whole public is concerned, and which is therefore allowed by
the law to be perpetual, deserves and often
requires the exercise of a larger discretion
by the court of chancery than a mere private trust; for without a large discretionary
power, in carrying out the general intent of
the donor, to vary the details of administration, and even the mode of application, many
charities would fail by change of circumstances and the happening of contingencies
which no human foresight could provide
against; and the probabilities of such failure would increase with the lapse of time
and the remoteness of the heirs from the
original donor who had In a clear and lawful
manner manifested his will to divert his estate from his heirs for the benefit of public
charities.
It is accordingly well settled by decisions
of the highest authority, that when a gift is
made to trustees for a charitable purpose,
the general nature of which is pointed out,
and which is lawful and valid at the time of
the death of the testator, and no intention
is expressed to limit It to a particular institution or mode of application, and afterwards, either by diange of circumstances
the scheme of the testator becomes impracticable, or by change of law becomes Illegal,
the fund, having once vested m the charity,
. does not go to the heirs at law as a resulting
trust, but is to be applied by the court . of
chancery, in the exercise of its jurisdiction
in equity, as near the testator's particular
directions as possible, to carry out his general charitable intent. In all the cases of
charities which have been administered in
the English courts of chancery without the
aid of the sign manual, the prerogative of
the king acting through the chancellor has
not been alluded to, except for the purpose
of distinguishing it from the power exercised by the court in its inherent equitable
jurisdiction with the assistance of its masters in chancery.
At the time of the settlement of the Massgument in the Rose
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achusetts Colony, this power was most freely exercised by the court of chancery, either
on information by the attorney general, or
under the
on proceedings by commission
statute of charitable uses. Attorney General V. Warwick (1615, 1638) Dwight, Char.
Cas. 140, 141, West, Ch. 60, 62; Bloomfield
V. Stowemarket (1619) Duke, Char. Uses,
644.
In the last case, lands had been given
before the Reformation to be sold, and the
proceeds applied, one half to the making of
a highway from the town in which the lands
were, one fourth to the repair of a church
in that town, and the other fourth to the
priest of the church to say prayers for the
souls of the donor and others; and Lord
Bacon decreed the establishment of the uses
for making the highway and repairing the
church, and directed the remaining fourth
(which could not, by reason of the change in
religion, be applied as directed by the donor)
to be divided between the poor of the same
town, and the poor of the town where the
donor inhabited.
In the Case of Baliol College, this doctrine
was enforced by successive decrees of the
greatest English chancellors between the
English Revolution and our own, which have
been recently confirmed by the unanimous
decision of the house of lords. Attorney General V. Guise, 2 Vern. 166; Attorney General V. Baliol College, 9 Mod. 407; Attorney
General v. Glasgow College, 2 Colly. 665, 1
H. L. Cas. 800. The case is of such importance and reported at different stages in
so many books and at such length, that it
may be well to state it. John Snell, an
Episcopalian, who made his last will and
died in 1679, while the form of religion established by law in Scotland as well as in
England was Episcopal, gave lands in trust
to apply the Income for the maintenance and
education at the university of Oxford of
Scotchmen to be designated by the vice chancellor of that university and the heads of
certain colleges therein, and who should, upon their admission, give security to enter
into holy orders and to be sent into Scotland
and there remain. After the Revolution of
Presbyterianism was reestablished in
1688,
Scotland by act of parliament; and in 1690
an information was filed by the attorney general, at the relation of the vice chancellor
and heads of colleges named in the will,
against the testator's heiress at law, suggesting a pretence by her that as Episcopacy and
Prelacy had been abolished In Scotland, and
the Presbyterian form of worship established
Instead, the testator's intentions could not be
carried into effect, the devise became void,
and the property reverted to her. But the
lords commissioners of the great seal, by a
decree passed

in

1692,

established

the devise

against her, ordered an account, and reserved all directions for the establishment of the
charity.
2 Vern. 267, note; 2 Colly. 665-670,
1 H. L. Cas. 802-804, 820, 822.
In 1693 the
cause came on for further directions before

TRUST— PUBLIC OR CHARITABLE.

424

Lord Keeper Somers, who, acting upon the
doctrine that it was within the province of
a court of equity to administer the trust upon the principle of cy pres, ordered the estate to be conveyed to the six senior fellows
of Baliol College, one of the colleges named
in the will, to maintain a certain number of
Scotch scholars at that college, and, in consideration of the privileges enjoyed by such
.scholars, to apply the surplus income to its
library; and this decree was made subject to
such alteration and disposition as the court
should from time to time make, upon the application of any person concerned, for the
better and more effectual execution of the
trust, as near as could be to the testator's
will and intentions. 2 Vem. 267, note; 2
OoUy. 670, 671, 1 H. L. Oas. 804, 805, 824.
In 1744 Lord Hardwicke, in the execution of
the directions in the decree of Lord Somers,
referred the cause to a master to approve of

"for the better establishment and
regulation of the charity, and carrying the
same into effect for the future as near to the
will and Intention of the testator as the alteration of circumstances since the making
of the will would admit;" and upon his report, and against the exceptions of the heads
of colleges in Oxford, confirmed a scheme
which did not impose any condition of the
scholars taking holy orders— thus carrying
out the general intention of the trust so far
as to educate Scotch scholars at Oxford, although
the testator's ultimate object that
they should be educated In the Episcopal form
of church government to take part in the
established religion in Scotland could not, by
reason of the change of law since his death,
be effected.
9 Mod. 407; 1 H. L. Cas. 805,
806, 825-827. In 1759 Lord Keeper Henley
(afterward Lord Northington) varied the
scheme in other particulars, but declined to
vary It In this; and further orders were afterwards made in chancery as the revenues

a scheme

CoUy. 672-674, 1 H. L. Cas.
826; 3 Ves. 650, note. Upon a
new information filed at the relation of some
Scotch Episcopalians, the house of lords In
1848, reversing an order of Vice Chancellor
Knight Bruce, held that the charity must
continue to be administered according to the
1 H. L. Cas. 800.
earlier decrees.
increased.

806,

807,

2

825,

In another case. Queen Elizabeth, by letters patent, established a hospital for forty
lepers, and made the inmates a corporation.
After leprosy had become almost extinct In
England, and the members of the corporation
reduced to three, an Information was filed,
alleging that the corporation was dissolved,
and praying for a new application of the
revenues agreeably to the letters patent and
the donor's intention, or as near thereto as
circumstances would permit and the court
should direct. Lord Eldon held that neither
the donor's heirs at law nor the crown took
the land discharged of the charity; referred
the case to a master to report a scheme; and
confirmed the 1:eport of the master, approv-

ing a scheme for the application of the revenues to a general infirmary, reserving a
preference to all lepers who might offer
Attorney
themselves.
General v. Hicks,
Highm. Mortm. 336-354, 3 Brown, Ch. 166,
note.

Sir John Romllly, M. R., afterwards made
a like decision, holding that a gift made in
1687 of land (for which In 1774 other land
had been substituted by leave of parliament)
in trust out of the Income to keep it ready
for a hospital and burial place for patients
sick of the plague, was a present gift for
charitable purposes, and valid, although the
plague had not reappeared in England for
more than one hundred and eighty years;
and, after alluding to a class of cases, cited
for the heirs at law in that case, as they
have been in this, in which the charitable bequest could never have taken effect, added,
"But who can say, when this deed was executed or the act passed, that this was not a
charitable trust, capable of being performed;" "and if it were ever wholly devoted to
charity, those cases do not apply." Attorney
General v. Craven, 21 Beav. 392, 408.
The principle that a bequest to trustees for
charitable purposes
indicated in the will,
which are lawful and capable of being carried out at the time of the testator's death,
will not be allowed to fail and result to the
heirs at law upon a change of circumstances,
but will be applied by the court according tn
a scheme approved by a master to carry out
the intent of the testator as nearly as possible, has been affirmed and acted 0]\ in
many other English cases. Attorney General V. Pyle, 1 Atk. 435; Attorney General v.
Green, 2 Brown, Ch. 492; Attorney Genera!
v. Bishop of London, 3 Brown, Ch. 171; Moggridge v. Thackwell, Id. 517, 1 Ves. Jr. 464;
Attorney General v. Glyn, 12 Sim. 84; Attorney General v. Lawes, 8 Hare, 32; Attorney General v. Vint, 3 De Gex & S. 705.
The dicta of Lord Alvanley, upon which the
heirs at law much rely, do not, In the connection in which they were uttered, substantially differ from the general current of authority. Attorney General v. Boultbee, 2 Ves.
Jr. 387, 388; Attorney General v. Whitchurch, 3 Ves. 143, 144; Attorney General v.
Minshull, 4 Ves. 14.
By the opinion of Lord Eldon, formed after
great doubt and hesitation, the principle has
been held to extend to the case of a bequest
of property to a person named. In trust for
such charitable purposes, not otherwise described, as he should appoint. Moggridge v.
Thackwell, 7 Ves. 96, 13 Ves. 416; Paice v.
Archbishop of Canterbury, 14 Ves. 364; Mills
V. Farmer, 19 Ves. 483, 1 Mer. 55. Such a
trust has been held valid in this commonwealth, so far as to vest a title in the trustee
as against the next of kin. Wells v. Doane,
8 Gray, 201. Whether, In case of his death,
it could properly be administered by a court
of chancery, without the aid of the prerogative power, need not be considered in this
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See,

also, Lorings v. Marsh,
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In Marsh v. Means, 3 Jur. (N. S.) 790, the
testator gave a legacy, after the death
his
wife, "for continuing the periodical published under the title of 'The Voice of Humanity,' according to the objects and principles
which are set forth in the prospectus contained in the third number of that publication." "The Voice of Humanity" had been
published quarterly by an association for the
protection of animals, but no number had
appeared for nearly a year before the date
of the will. Upon the death of the widow
twenty years later, Vice Chancellor Wood
held that the gift was not to support the
principles of the publication, but only the
publication itself, and, the publication having ceased and the association perished, that
the legacy lapsed.
But he added, "It would,
think, have faUen within the description of
charity, if this periodical had been subsisting
at the date of the will, and afterwards ceased. That would be simply a case where, the
particular intention having failed, the general
Intention must be carried out."
Two striking cases upon this subject have
arisen in England under charities for the redemption of captives.
In the Case of Betton's Charity, Thomas
Betton in 1723 bequeathed the residue of his
Company, in
to the Ironmongers'
estate
trust, "positively forbidf'ing them to diminish
the capital sum by giving away any part, or
that the Interest and profit arising be applied
to any other use or uses than hereinafter
and directed," namely, one half
mentioned
of the income yearly unto the redemption of
British slaves In Turkey or Barbary, one
fourth imto charity schools In the city and
suburbs of London where the education Is
according to the church of England, and one

it

123).

fourth "unto necessitated decayed freemen
of the company, their widows and children."
The first half of the income of the fund
greatly accumulated, few such slaves having
been found for a century. Lord Brougham,
reversing the decree of Sir John Leach, M.
R., held that the court had jurisdiction to
apply the surplus income of this moiety and
its accumulations as near as might be to the
intentions of the testator; having regard to
the bequest touching Biitish captives, and
also to the other charitable bequests in the
will; and that the case should be referred
proper
back to the master to approve
Attorney Genscheme for such application.
Mylne
K. 576.
eral V. Ironmongers' Co.,
Sir Christopher Pepys, M. R. (afterwards
Lord Cottenham,) accordingly ordered it to
be so referred. On the return of the master's
report, Lord Langdale, M. R., approved a
scheme to apply the whole fund to the second and third purposes declared In the will.
Beav. 313. Lord Chancellor Cottenham on
appeal reversed this decree; and upon the
ground that the testator had not limited the
first charity, like the others, to persons in
London, ordered the first moiety to be applied to supporting and assisting charity
schools in England and Wales, and referred
back to the master to settle a scheme for
Craig & P. 208. And this dethat purpose.
cree was affirmed In the house of lords with
the concurrence of Lord Chancellor Lyndhurst, and Lords Brougham, Cottenham and
Campbell. 10 Clark & F. 908. In that case,
though there were differences of opinion as
to the details of the scheme, the jurisdiction
of the court of chancery to frame one in such
a case was thus affirmed by the deliberate
judgments of five law lords; and all agreed
that, for the purpose of ascertaining what
was cy pres to the particular object which
had failed, the court might look at all the
charitable bequests in the will; applying in
this respect the principle upon which Lord
Bacon had acted more than two centuries
before in the case of Bloomfield v. Stowemarket, above cited.
But the case most like that now before us
Is that of Lady Mice's Charity, Lady Mico,
by her will made in 1670, gave a thousand
pounds "to redeem poor slaves In what manner the executors should think most conThis charity was established by
venient."
Upon an indecree In chancery in 1686.
formation filed In 1827, after the fund had
accumulated a hundred fold,
was referred
master to approve of a scheme for the
to
application of the income according to the
will of the testatrix, or, if he should find that
could not be executed according to her will,
then as near the intent of the will as could
be, regard being had to the existing circumstances and to the amount of the fund. The
master, by his general report in 1835, stated
that the relators had laid before him a
scheme for applying the fund to the enfranchisement of slaves In the British Colonies

it

See Fontain v. Ravenel, 17 How. 387,
case.
388; Moore v. Moore, 4 Dana, 366.1
In most of the cases cited at the argument,
In which the heirs at law were held to be entitled to the property, the charitable gift never took effect at all; either because it could
not be carried out as directed, without violating the mortmain act of 9 Geo. II., as in
Jones T. WUllams, Amb. 651; Attorney General V. Whitchurch, 3 Ves. 141, and Smith v.
Oliver, 11 Beav. 481; or because the testator
had in terms limited it to a special object
which could not be accomplished at the time
of his death; as in the case of a bequest to
build a church in Wheatley, which could not
be done without the consent of the bishop,
and he refused (Attorney General v. Bishop
of Oxford, 1 Brown, Oh. 444, note; Id., cited
2 Cox, Ch. 365; 2 Ves. Jr. 388; and 4 Ves.
431, 432); or of a direction to contract with
the governors of a hospital for the purchase
of a presentation of a boy to that charity, if
the residuary assets should prove sufficient
for that purpose, and they proved to be insufficient (Cherry v. Mott, 1 Mylne & O.
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who were too poor to purchase their own
freedom; which application, in consequence
of St. 3 & 4 Wm. IV. c. 73, abolishing slavery
(which took effect in 1834), had become impracticable; that he was of opinion that the
testatrix by her will contemplated the redemption of poor slaves In the Barbary
States, but that intention could not be carried into effect; and he approved a scheme
to apply the capital and income in purchasing
and building school-houses for the education
of the emancipated apprentices and their issue, qualifying teachers, paying the salaries
of masters and other expenses, and to apply
the surplus rents to the support of any other
schools, and generally in promoting educaSir Christopher
tion in the British Colonies.
Pepys, M. R., confirmed this scheme by a decree; and, after he had become lord chancellor, stated the reasons to have been that
"in this there was no restriction as to the
description of slaves, or the countries in
which the slaves were tQ be looked for;" that
upon the reference to the master "it appeared
that there were not within any part of the
British dominions any poor slaves to be redeemed, but that there were in the colonies
many thousands
of human beings from
whom the odious appellation of slaves had
been removed, but whose state was very far
short of that of freemen, from whose bodies
the chains of slavery had been struck, but
whose minds and morals were still in that
state of degradation which Is inseparable
from the unfortunate situation from which
they had recently been in part rescued;
it
was proposed to the master to apply, and he
approved of a scheme for the completion of
that holy work, by assisting In tiie education
If, before the slavery
of those poor beings.
abolition act, these funds could properly have
been applied to procuring the redemption of
slaves in the colonies, the proposed application for the benefit of the apprentices was
doubtless cy pres to the Intention of the
And his reason for not applying
donor."
Betton's Charity In the same manner was
that it was in terms limited to slaves in Turkey or Barbary. Attorney General v. Gibson,
2 Beav. 817, note; Attorney General v. Ironmongers' Co., Craig & P. 226, 227.
There is no adjudication of this question
by the supreme court of the United States.
The dicta of Chief Justice Marshall in Baptist Ass'n V. Hart's Bx'rs, 4 Wheat 1, were
based upon an Imperfect survey of the authorities, were not required by the decision,
and are bardly reconcilable with the more
recent judgments of the same court; and that
case, as well as Wheeler v. Smith, 9 How. 79,
arose under the law of Virginia.
VIdal v.
Ghrard's Ex'rs, 2 How. 192; Perin v. Carey,
24 How. 501; Bartlett v. Nye, 4 Mete. (Mass.)
380; American Academy of Arts & Sciences
V. President, etc., of Harvard
12
College,
<Jray, 593; 2 Kent, Comm. 287.
In Pontain
V. Ravenel, 17 How. 369, the testator authorized his executors or the survivor of them

to dispose of the residue of his estate "for
the use of such charitable Institutions in
Pennsylvania and South Carolina, as they or
he may deem most beneficial to mankind,"
and they died without appointing; and it was
held that the title did not vest in the executors as trustees, and that according to the
English law the disposition would have been
in the crown by sign manual. As Mr. Justice McLean, delivering the opinion of the
court, said: "Nothing short of the prerogative power, it would seem, can reach this
case.
There Is not only uncertainty in the
beneficiaries of this charity, but behind that
Is a more formidable objection. There is no
expressed will of the testator.
He intended
to speak through his executors or the survivor of them, but by the acts of Providence
this has become impossible. It is then as
though he had not spoken.
Can any power
now speak for him, except the parens patriae?"
The further remarks about the power
of cy pres, if intended to cover a case in
which the charitable purposes were described
or Indicated' in the will, were upon a question
not before the court. The separate opinion
of Chief Justice Taney in Fontain v. Ravenel
was but his own, based mainly upon that of
Chief Justice Marshall in Baptist Ass'n v.
Hart's Ex'rs. And it is Impossible to avoid
the Inference that the impressions of both of
those eminent magistrates were derived from
the laws of Maryland and Virginia in which
they had be^n educated, and by which St 43
Eliz. has been expressly repealed, and charities are not recognized as entitled to any
favor, either In duration or construction, beyond other trusts. Dashiell v. Attorney General, 5 Har. & J. 392; Gallego v. Attorney
General, 3 Leigh, 450.
In North Carolina,
the supreme coini; once declared that it had
all the powers exercised by the English chancellor, either in the equity jurisdiction or under the sign manual; and since, rebounding
from that extreme opinion, seems to have
adopted the view of Maryland and Virginia.
Griffin v. Graham, 1 Hawks, 96; McAuley v.
Wilson, 1 Dev. Eq. 276; Holland v. Peck, 2
Ired. Eq. 255. There is a dictum to a like
effect In Carter v. Balfour, 19 Ala. 830. So
in New York, the court of appeals, after
some division and vacillation of opinion in
the course of the frequent changes in the
composition of the court, has recently adjudged that In that state the English law of
charitable uses has been wholly abrogated
by statute, and that charities are within the
rule against perpetuities, and have no privileges about private trusts.
Bascom v. Albertson, 34 N. Y. 584.
On the other hand, the court of appeals of
Kentucky, in an able judgment delivered by
Chief Justice Robertson, marked the distinction between the power exercised under the
sign manual, and that inherent in the equity
jurisdiction;
and, after speaking of the former as not Judicial, added: "The cy pres doctrfne of England is not, or should not be, a
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judicial doctrine, except in one kind of case;
and that is, where there is an available charity to an identified or ascertainable object,
and a particular mode. Inadequate, illegal or
inappropriate, or which happens to fall, has
been prescribed. In such case, a court of equity may substitute or sanction any other
mode that may be lawful and suitable and
will effectuate the declared intention of the
donor, and not arbitrarily and in the dark,
presuming on his weakness or wishes, declare an object for him. A court may act judicially as long as it effectuates the lawful
intention of the donor." Moore v. Moore, 4
Dana, 366. See, also, Gass v. Wilhite, 2 Dana,
177; Curling v. Curling, 8 Dana, 3a The
power of cy pres, which was declared by
the supreme court of Pennsylvania In Metho^st Church v. Remington, 1 Watts, 226, and
Witman v. Lex, 17 Serg. & R. 93, not to exist in that state, was the power exercised under the sign manual in case of a gift to superstitious uses, or of an expression of general
intention to devote a sum to charitable purposes not designated. In a very recent case,
the same court said: "The rule of equity on
this subject seems to be clear, that when a
definite charity is created, the failure of the
particular mode in which it is to be ^ectuated does not destroy tlie charity; for equity
will substitute another mode, so that the substantial intention shall not depend ujon the
formal intention." "And this is the doctrine
of cy pres, so far as it has been expressly
adopted by ns" —"a reasonable doctrine, by
which a well defined chari^, or one where
the means of definition are given, may be
enforced In favor of the general intent, even
where the mode or means provided for by
the donor fail by reason of their inadequacy
or unlawfulness." Philadelphia v. Girard, 45
Pa. St. 27, 28. Like principles have been
maintained In South Carolina and Illinois.
Attorney General v. Jolly, 1 Rich. Eq. 99, 2
Strob. Eq. 395; Gllman v. Hamilton, 16 111.
231. The existence of a judici&l power to administer a charity cy pres where the expressed intention of the founder cannot be
exactly carried out has been either countenanced or left an open question in all the
England
New
states except Connecticut.
Burr T. Smith, 7 Vt 287, 288; Second Congregational Soc. T. First Congregational Soc,
14 N. H. 330; Brown v. Concord, 33 N. H.
296; Derby v. Derby, 4 R. I. 439; Tappan v.
Deblois, 45 Me. 131; Howard v. American
Peace Soc, 49 Me. 302, 303; Treat's Appeal,
See, also, 2 Redf. Wills, 815,
30 Conn. 113.
note; McCord v. Ochiltree, 8 Blackf. 15;
Beall V. Pox, 4 Ga. 427; Chambers v. St.
Louis, 29 Mo. 590, 592; Lepage v. Macnamara,
5 Iowa, 146; Mclntyre v. Zones vUle, 17 Ohio

St

352.

The narrow doctrines which have prevailed
to some states upon this subject are inconsistent with the established law of this comOur ancestors brought with
monwealth.
them from England the elements of the law
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of charitable uses, and, although the form of
proceeding by commission under St. 43 Eliz.
has never prevailed in Massachusetts, that
statute, in substance and principle, has always been considered as part of our common
law. 4 Dane, Abr. 6, 239; Earle v. Wood, 8
Cush. 445. Under the Colony charter, charities wei-e regulated and administered, according to the Intent of the donors, under the direction of the general court, the court of assistants, and the county courts; and under
the Province charter, although no court was
vested with equity jurisdiction, charitable
bequests were not the less valid. Anc. Chart.
52; Drury v. Natlck, 10 Allen, 180, 181, and
authorities cited; Wlnslow v. Trowbridge,
The English
stated in 11 Allen, 459, 460.
mortmain act of 9 Geo. II. c. 36, did not ex«
tend to Massachusetts; and the similar provision in Prov. St. 28 Geo. II. c. 9, was repealed immediately after our Revolution by
St. 1785, c. 51. OdeU v. Odell, 10 Allen, 6.
Charities are held not to be within the common rule limiting perpetuities and. accumulations. Dexter v. Gardner, 7 Allen, 243; Odell
V. OdeU, 10 Allen, 1.
Charitable bequests to
an unincorporated society here, to a foreign,
coriwratlon or society, or to a particular religions denomination in a certain county,
have been carried into effect, even where no
trustees have been named in the will. Embank V. Whitney, 24 Pick. 146; Bartlett ^.
Nye, 4 Mete. (Mass.) 378; Washburn v. Sewall, 9 Mete. (Mass.) 280; Universalist Soc. v.
Pitch, 8 Gray, 421. See, also. Wells v. Doane,
3 Gray, 201; Saltonstall v. Sanders, 11 Allen,
446.

The intention of the testator is the guide,
or, in the phrase of Lord Coke, the lodestone,
of the court; and therefore, whenever a char
itable gift can be administered according tc>
his express directions, this court, like the
court of chancery in England, is not at liberty to modify it upon considerations of policy or convenience. Harvard College v. Society for Promoting Theological Education,
3 Gray, 280; Baker v. Smith, 13 Mete. (Mass.)
34; Trustees of Smith Charities v. Inhabitants
of Northampton, 10 Allen, 498. But there are
several cases, where the charitable trust
could not be executed as directed in the will,
In which the testator's scheme has been varied by this court in such a way and to such
an extent as could not be done in the case
of a private trust Thus bequests to a particular bible society by name, whether a corporation established by law or a voluntary
association, which had ceased to exist before
the death of the testator, have been sustained, and applied to the distribution of bibles
through a trustee appointed by the court for
the purposa Winslow v. Cummings, 3 Cush.
358; Bliss v. American Bible Soc, 2 Allen,
334. At a time when the general chancery
jurisdiction of this court over trusts was
limited to those arising under deeds and wills,
the legislature by a special statute authorized it to hear and determine in equity any
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and all matters relating to a certain gift to a
scientific corporation, to be Invested in a certain manner, and paid in premiums for discoveries or improvements on heat or light
published in America within two years before each award. Upon a bill being filed, and
it appearing that it had become impracticablo
to carry out the intent of the donor in the
mode prescribed, Chief Justice Shaw authorized a different investment of the fund; and.
In accordance with a scheme reported by a
master, authorized the corporation to apply
the surplus income, after paying such premiums, to purchasing books, papers and philosophical apparatus, and malting such publications or rrocuring such lectures, experiments or investigations as should facilitate
and encourage the making of such discoveries
and improvements; and said: "Whenever it
appears that a general object of charity is
intended, and the purpose is not unlawful
and void, the right of the heir at law is divested." "It is now a settled rule in equity
that a liberal construction Is to be givMi to
charitable donations, with a view to promote
and accomplish the general charitable intent
of the donor, and that such intent ought to be
observed, and when this cannot be strictly
and literally done, this court will cause It to
be fulfilled as nearly in conformity with the
intent of the donor as practicable
Where
the property thus given is given to trustees
capable of taking, but the property cannot
be applied precisely In the mode directed,
the court of chancery interferes, and regulates the disposition of such property under
on the subject of
Its general Jurisdiction
trusts, and not as administering a branch of
the prerogative of the king as parens patriae."
"What is the nearest method of carrying Into effect the general intent of the
donor must of course depend upon the subject matter, the expressed intent, and the
other circumstances of each particular case,
upon all of which the court is to exercise its
discretion."
American Academy v. Harvard
College, 12 Gray, 582. The same principle
was also recognized or assumed In 4 Dane,
Abr. 242, 243, In Sanderson v. White, 18 Pick.
333, and other cases already cited. Baker t.
Smith, 1j3 Mete. (Mass.) 41; Harvard College
V. Society for Promoting Theological Education, 3 Gray, 282, 298; Trustees of Smith
Charities v. Inhabitants of Northampton, 10
Allen, 501, 502.
By, Gen. St. c. 113, § 2, this court may
hear and determine in equity all suits and
proceedings for enforcing and regulating the
execution of trusts, whether the trusts relate
to real or personal estate, "and shall have
fuU equity jurisdiction, according to the usage and practice of courts of equity, in all
other cases, where there is not a plain, adequate and complete remedy at law." The
powers usually exercised by the court of chancery In the course of its jurisdiction In equity
have thus been expressly conferred upon this
court by the legislature. The authority of ad-

ministering

a charitable trust according to
expressed
intention of the donor, and,
when that cannot be exactly followed, then
as nearly as possible, is a part of .this jurisdiction, which the court is not at liberty to
The only question is, whether the
decline.
facts of the case show a proper occasion for
its exercise according to the settled practice
in chancery.
In all the cases cited at the argument, in
which a charitable bequest, which might have
been lawfully carried out under the circumstances existing at the death of the testator,
has been held, upon a change of circumstan-ces, to result to the heirs at law or residuary
legatees, the gift was distinctly limited to
particular persons or establishments.
Such
was Russell v. Kellett, 3 Smale & G. 264,
In which the gift was of five pounds outright to each poor person of a particular description in certain parishes, and Vice Chancellor Stuart held that the shares of those
who died before receiving them went to the
residuary legate.is. Such, also, was Clark v.
Taylor, 1 Drew. 642, in which it was held
that a legacy to a certain orphan school by
name, which ceased to exist after the death
of the testator, failed and fell into the residue of the estate; and which can hardly be
reconciled with the decisions in Incorporated
Soc. V. Price, 1 Jones & L. 498, 7 Ir. Eq.
260; In re Clergy Society, 2 Kay & J. 615;
Marsh v. Attorney General, 2 Johns. & H.
61; Winslow v. Cummings, 3 Cush. 358, and
Bliss V. American Bible Soc., 2 Allen, 384.
So in Easterbrooks v. Tillinghast, 5 Gray,
17, the trust was expressly limited,
not only
in object, but in duration, to the maintenance
of the pastor of a certain church of a specified faith and practice in a particular town,
"so long as they or their successors shall
maintain the visibility of a church in said
faith and order;" and could not have been'
held to have terminated, had it not been so
Attorney General v. Columbine,
limited.
Boyle, Char. '204, 205; Potter v. Thurston,7 R. I. 25; Dexter v. Gardner, 7 Allen, 243.
The charitable bequests of Francis Jackson
cannot, in the ojjinion of the court, be regarded as so restricted In their objects, or
so limited in point of time, as to have been
terminated and destroyed by the abolition of
slavery in the United States. They are to a
board of trustees for whose continuance careful provision is made In the will, and which
the testator expresses a wish may become a
permanent organization and may receive the
services and sympathy, the donations and bequests, of the friends of the slave. Their
duration is not in terms limited, like that
of the trust sought to be established In the
sixth article of the will, by the accomplishment of the end specified.
They take effect
from the time of the testator's death, and
might then have been lawfully applied in
exact conformity with his expressed Intentions. The retaining of the funds In the cus-

the

tody of the court while this case baa

beem

TRUST— PUBLIC OR CHARITABLE.
cannot affect the question.
The gifts being lawful and charitable, and
having once vested, the subsequent change
of circumstances before the funds have been
actually paid over is of no more vreight than
if they had been paid to the trustees and
by them for a century bebeen administered
fore slavery was extinguished.
Neither the Immediate purpose of the testator—the moral education of the people; nor
his ultimate object—to better the condition of
the African race In this country; has been
fuUy accomplished by the abolition of slavery.
Negro slavery was recognized by our law as
an infraction of the rights inseparable from
human nature; and tended to promote idleness, selfishness and tyranny in one part of
the community, a destruction of the domestic
relations and utter debasement in the other
part. The sentiment which would put an end
of justice, humanity
to it is the sentiment
and charity, based upon moral duty, inspired
by the most familiar precepts of the Christian religion, and approved by the constituThe teaching and
tion of the commonwealth.
diffusion of such a sentiment are not of temporary benefit or necessity, but of perpetual
but
Slavery may be abolished;
obligation.
the sentiment
to strengthen
and confirm
which opposed it wiU continue to be useful
and desirable so long as selfishness, cruelty,
the lust of dominion, and indifference to the
rights of the weak, the poor and the ignorant,
ha^e a place in the hearts of men. Looking
at the trust established by the fourth article
of this will as one for the moral education
of the people only, the case Is within the
principle of those, already cited, in which
charities for the relief of leprosy and the
plague were held not to end with the disapand is not espearance of those diseases;
sentially different from that of Attorney General v. Baliol College, ia which a trust for the
education at Oxford of Scotch youths, to be
sent into Scotland to preach Episcopalianism
in the established church there, was applied
by Lords Somers and Hardwicke and their
successors to educate such youths, although,
by the change of faith and practice of the
Church of Scotland, the donor's ultimate object could no longer be accomplished.
The intention of Francis Jackson to benefit
the negro race appears not only in the leading clause of the fourth article, and in his
expression of a hope that his trustees might
receive the aid and the gifts of the friends
of the slave, but in the trust for the benefit
of fugitive slaves In the fifth article of the
will, to which, according to the principle established by the house of lords In the Case of
Betton's Charity, resort may be had to ascertain his Intent and the fittest mode of carrying it out The negroes, although emancipated, still stand in great need of assistance and
education.
Charities for the relief of the poor
have been often held to be well appliei! to
•educate
them and their children. Bishop of
under advisement
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Hereford v. Adams, 7 Ves. 324; Wilkinson
Malin, 2 Cromp. & J. 636, 2 Tyrw. 544;
Anderson v. Wrights of Glasgow, 12 Li T.
(N. S.) 807. The Case of Mico Charity is
directly to the point that a gift for the redemption of poor slaves may be appropriated,
after they have been emancipated by law, to
educate them; and the reasons given by Lord
for that decision apply with no
Cottenham
less force to those set free by the recent
amendment of the constitution in the United
States, than to those who were emancipated
by act of parliament in the West Indies.
The mode in which the funds bequeathed
by the fourtn and fifth articles of the will
may be best applied to carry out in a lawful
manner the charitable intents and purposes
of the testator as nearly as possible must
be settled by a scheme to be framed by a
master and confirmed by the court before
In
the funds are paid over to the trustees.
doing this, the court does not take the charity
out of the hands of the trustees, but only
declares the law which must be their guide
in its administration. Shelf. Mortm. 651-654;
Boyle, Char. 214-218. The case is therefore
to be referred to a master, with liberty to
the attorney general and the trustees to submit schemes for his approval; and all further
directions are reserved until the coming in
of his report.
Case referred to a master.
V.

The case was then referred to John Codman, Esquire, a master in chancery for this
county, who, after notice to the trustees and
the attorney general, and hearing the parties,
made his report, the results of which were
approved by the attorney genetal; and upon
exceptions to which the case was argued by
W. Phillips for himself and other excepting
trustees, and by J. A. Andrew in support
of the master's report, before Gray, J., with
the agreement
that he should consult the
whole court before entering a final decree.
No account was asked by any party of sums
already expended by the trustees.
As to the bequest in the fifth article, the
master reported that the unexpended balance
(amounting to $1049.90) was so small that it
was reasonable that it should be confined to a
limited territory; and that it should therefore be applied by the trustees, in accordance
with their unanimous recommendation, to the
use of necessitous persons of African descent
in the city of Boston and its vichiity.
This
scheme was approved and confirmed by the
court, with this addition: "Preference being
given to such as have escaped from slavery."
As to the sum bequeathed in the fourth article of the will, the master reported that a
portion had been expended by the trustees
before any question arose as to its validity;
and that but two schemes had been suggested to him for the appropriation of the residue,
namely, first, (which was approved by four
of the seven trustees who had accepted the
trust,) in part to the support of the Anti-
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Slavery Standard, and In part to the New
England Branch of the American Preedmen's
Union Commission; or, second, (which was
approved by the remaining trustees,) that the
whole should be applied to the last named object.

The master disapproved of the first of these
and reported that the Anti- Slavery
Standard was a weekly newspaper published
In the city of New York with a circulation of
not more than three thousand copies, which
was established nearly thirty years ago for
the purpose of acting upon public opinion In
tavor of the abolition of slavery; that in his
opinion, since the abolition of slavery, and
the passage of the reconstruction acts of congress, "the support of a paper of such limited circulation as hardly to be self-sustaining
would do very little for the benefit of the colored people in their present status, and its
direct influence would be almost imperceptible on the welfare of that class most nearly
corresponding to those whom the testator had
In view in making this bequest;" and that the
argument, that it was evidently the intention
of the testator to accomplish the object Indicated in the fourth article of his will by
means of which a newspaper like this might
be considered an example, was answered by
the fact that the object for which these means
were to be used had been already accomplished without them.
The master returned
with his report a few numbers of the AntiSlavery Standard, (taken without selection as
they were given to him by the chairman of
the trustees,) by which it appeared that it was
In large part devoted to urging the passage of
laws securing to the freedmen equal political
rights with the whites, the keeping of the
states under military government,
southern
the impeachment of the president, and other
political measures.
The master reported that he was unable to
any better plan than the second
devise
that this mode of approscheme suggested;
priation was in his opinion most in accordT v/-e with the intention of the testator as exschemes;

pressed In the fourth article of the will, hecause the intention nearest to that of emancipating the slaves was by educating the
emancipated slaves to render them capable of
self-government; and this could best be done
by an organized society, expressly intended
and exactly fitted for this function, and which,
if the whole or any part of this fund was to
be applied to the direct education and support of the freedmen, was admitted at the
hearing before him to be the fittest channel
for the appropriation. The master returned
with his report printed documents by which
it appeared that the object of the American
Freedmen's
Union Commission, as stated In
its constitution, was "the relief, education and
elevation of the freedmen of the United
States, and to aid and coSperate with the people of the South, without distinction of race
or color, in the improvement of their condition, upon the basis of Industry, education,
freedom and Christian morality;" and that
the New England and other branches of the
commission were now maintaining large numbers of teachers and schools for this purpose
throughout the southern states.
The master accordingly reported that what
by the
remained
of the fund bequeathed
fourth article of the will should be "ordered
to be paid over to the New England Branch
of the Freedmen's Union Commission, to be
employed and expended by them in promoting
the education, support and interests generally
of the freedmen (late Slaves) in the states of
this Union recently in rebellion." And this
scheme was by the opinion of the whole court
accepted and confirmed, modified only by directing the executor to pay the fund to the
trustees, to be by them paid over at such
times and in such sums as they in their discretion might think fit to the treasurer of the
branch commission; and by substituting for
the words "recently in rebellion" the words
"in which slavery has been abolished, either

by the proclamation of the late President Lincoln or the amendment of the constitution."
Final decree accordingly.
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ALLETN et al.
(55

N. E.

Court of Appeala

▼.

568,

STEVENS
161 N.

T.

of New York.

et al.
122.)
Dec. 5, 1899.

Appeal from supreme court, appellate diFourth department.
Action by Benjamin G. Allen and others
against Charles E. Stevens and others, as
executors and trustees under the will of
Nathan F. Graves, deceased, to obtain a construction of the will. From an order of the
appellate division (54 N. Y. Supp. 8) reversing a judgment in favor of defendants (49
N. Y. Supp. 431), they appeal. Reversed.
Tision,

This action was brought for the purpose
of obtaining a construction of the will of
Nathan F. Graves, deceased, and particularly the tenth clause thereof, devising and
bequeathing the residuary real and personal
estate in trust for the purpose of founding,
erecting, and maintaining Graves Home for
the Aged, to the effect that the said provisions of the tenth clause be adjudged void
and invalid, and also that It be adjudged and
determined that the said will is void and invalid so far as it devised and bequeathed
more than one-half of the real and personal
property of the testator to benevolent, charitable, literary, scientific, religious, and missionary societies, associations,
or corporations, in trust or otherwise, and that the surplus of such one-half part be distributed and
conveyed to the plaintiffs, who are next of
kin of the testator. The special term decided that the will was in all respects valid, and
rendered judgment accordingly. The api)ellate division, by a divided court, held that
the tenth clause was invalid, and reversed
the judgment. From the order and judgment entered thereon, appeals have been
taken to this court.
The will read as follows:
"I Nathan F. Graves, of the city of Syracuse, in the state of New York, being of
sound mind and memory, do make, ordain,
publish, and declare this to be my last will
and testament; that is to say:
"First. After all my lawful debts are
paid and discharged, I give, devise, and bequeath unto Catharine H. Graves, my wife,
all of the furniture, beds, and bedding of
every kind. Including paintings, pictures,
vases, and statuary of every kind, with all
kitchen utensils, in the dwelling house where
we now live, the horses, harnesses, carriages,
wagons, sleighs, sleds, cows, chickens, and
everything appertaining thereto and connected therewith. Including feed of every
kind, to have and to hold the same to her
heirs and assigns, forever. I also give and
bequeath to the said Catharine H. Graves
the rents, issues, and profits of all of my
houses, tenements, and stores south of James
street. In Syracuse, to be paid to her monthly, subject only to the necessary repairs and
taxes for and during her natural life.
also trlve and bequeath to the said Cathar-
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ine H. Graves all dividends that may be declared by the New York State Banking Company on all the stock standing in my name,
to be paid to her when declared and due,
payable to her Immediately, for and during
her natural life.
"Second. I give and bequeath to the Oneida Cemetery Association, called 'Glenwood
Cemetery,'
situate In the town of Lenox,
near the village of Oneida, in Madison county, in the state of New York, the sum of
five hundred dollars, to be received and held
In trust by the trustees thereof, or other
representatives of said Cemetery Association, to be Invested on first bond and mortgage or mortgages, the Interest, or so much
thereof or so much of the same as may be
necessary, be expended in keeping the family burial lot In good order, grading, mowing, enriching, and all other things that may
be needed.
The lot is known as lot number one In section S in said cemetery, the
title of which is In Nathan F. Graves and
Catharine H. Graves, his wife. The said
money may be deposited in any savings
bank In Madison or Onondaga county when
not Invested In bond and mortgage.
Any
part of the Interest or principal may be used
to ■repair any injury to the monument or
headstones
caused by any casualty
or by
lapse of time.
"Third. I give and bequeath to the General Synod of the Reformed Church In America, also known as the General Synod of
Church In America, the sum of ten thousand
dollars, for the specific purpose of founding
and maintaining an annual course of lectures on missions (the choice of the lecturer
and the details of the lectureship to be under the direction of the professors in the
seminary at New Brunswick, New Jersey,
and the corresponding secretary of the board
of foreign missions of the Reformed Church
of America, or his successor), payable after
the death of my wife, Catharine H. Graves;
but the sum of five hundred dollars a year
Is to be paid by my executors, at such times
as the same may be needed to sustain the
lecture course, during the life of my wife.
"Fourth. I give and bequeath to the Syracuse University, situated in the city of Syracuse, in the state of New York, ten thousand
dollars, for the specific purpose of founding
and maintaining an annual course of lectures
on missions (the choice of the lecturer and
the details of the lectureship to be under the
direction of the chancellor of the University); payable after the death of my wife,
Catharine H. Graves; but the sum of five
hundred dollars a year Is to be paid by my
executors, at such times as the same may be
needed to sustain the lecture course, during
the life of my wife.
give and bequeath to Hope Col"Fifth.
lege, situated at Holland, In the state of
Michigan, ten thousand dollars for the specific purpose of erecting a fireproof building,
to be used as a library.
The sums that I
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have advanced or may hereafter advance
during my life will be deducted from the
and bequeath
I also give
above amount.
■
to said Hope College my miscellaneous library in the dwelling house in Syracuse
The library will not
where I now reside.
be delivered to said Hope College during the
life of Catharine H. Graves, my wife, unless
she consents to the removal in writing.
"Sixth. I give and bequeath to the Syracuse Home Association, situate at the corner
of Townsend and Hawley streets, in Syracuse, to the Onondaga County Orphan Asylum, in Syracuse, and the St. Joseph's Hospital, situate on Prospect avenue, corner Union street, in Syracuse, each one thousand
dollars, payable after the death of Catharine H. Graves, my wife.
"Seventh. I give and bequeath unto the consistory of the Reformed Church, situated on
James street, in Syracuse, in the state of
New York, the sum of two thousand dollars
in trust for the specific purpose hereinafter
named, which sum may be invested in first
mortgage or mortgages;
the interest to be
used in the payment of the rent of a pew in
said church, and the balance of interest, if
any, to be given to the board of foreign misThe pew designated -by
sions of said church.
the consistory may be used by the pastor of
the church and his family when needed for
that purpose, and, when not so needed, to be
used as the consistory shall from time to time
determine.

"Eighth. I give and bequeath to my executors the sum of fifteen hundred dollars, but
in trust to be used for the purpose of placing
In the Reformed Church in Syracuse a memorial window for wife, Catharine H. Graves,
and myself.
The sum may be used for that
purpose, or so much thereof as may be necessary.
The memorial window may be omitted, and a memorial tablet be placed on the
wall inside of the church.
In either case the
consent and approval of the consistory must
first be obtained.
give and bequeath to Francis H.
"Ninth.
Loomis, the son of my sister Achsah H.
Loomis, one thousand dollars.
give and
bequeath to Helen A. Graves, the daughter
of my brother Benjamin S. Graves, one thougive and bequeath to Benjasand dollars.
min 6. Allen, the son of my sister Maiy A.
give and beAllen, one thousand dollars.
queath to Helen M. Hiclss, Charles Sterling
Graves, William Shaw Graves, Nathan Francis Graves and Mary Elizabeth Graves, the
children of my brother Sterling P. Graves,
give and beeach one thousand dollars.
queath to Abial S. Graves, my brother, one
thousand dollars; to Mary B. Strong, Elizabeth and Benjamin S. Graves, his children,
one thousand dollars each.
1 give and bequeath to Helen Breese Graves, daughter of
Maurice A. Graves, one thousand dollars.
give and bequeath to Nathan B. Graves ten
thousand
dollars.
give and bequeath
to
Augustus G. Stevens, son of Charles B. Stevens, my law library and my mahogany book
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give and bequeath to
paper case.
Maurice A. Graves my three black-walnut
book cases, now in my library room where I
now reside; also, my library table. I give
and bequeath to my brother the portrait of
myself, painted by Blliatt; unto Sterling P.
Graves. I give and bequeath unto Nathan
Francis Graves my watch and chains.
give, bequeath, and devise all
"Tenth.
the rest and residue of my property of every
kind, personal and real, wherever situate, to
my trustees hereinafter named, for the purpose of founding, erecting, and maintaining
Graves Home for the Aged, to be located in
the city of Syracuse, in the state of New
York. It Is Intended as a home for those
who by misfortune have become incapable of
providing for themselves, and those who have
The institution
slender means of support
to be known as the Graves Home for the
I hereby appoint Charles E. Stevens,
Aged.
Easselas A. Bonta, and Maurice A, Graves for
the trustees to execute the above trust I
hereby authorize and empower my executors,
or the survivor of them, to rent or sell any
may own
part or all of my real estate that
at the time of my death. They are authorized to employ a person or persons to have
charge of the real estate, to collect rents
and make repairs, and to pay such sums for
and
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compensation
and proper.
cuted their

as they

may

deem reasonable

my executors have exetrust and paid all the legatees
provided for in this will, they are authorized
and directed to convey to the said trustees
above

named

After

the balance

and

remainder

of

my property of every kind, to be applied for
and the said
the purposes above provided;
trustees, or the survivor, are authorized to
rent or sell all or any part of my real or personal property, and to employ such agents aa
they may deem proper to take charge of the
same, and pay them such compensation as
they deem best
"Eleventh. My executors or my trustees
are authorized to retain my stock and shares
in the New York State Banking Company,
and continue the business of banldng for a
term of years, at their discretion, but may
sell the same or any part thereof at any time;
but the same is not to be continued, nor any
portion of my property held, longer than the
lives of Catharine Graves Roby, daughter of
and Helen
Sidney B. Roby, of Rochester,
A.
Graves, daughter of Maurice
Breese
make, conLikewise,
Graves, of Syracuse.
stitute, and appoint Charles E. Stevens, Ras-

I

selas A. Bonta, and Maurice A. Graves to be
executors of this, my last will and testament
hereby revoking all former wills by me made.
"In witness whereof, have hereunto subscribed my name and affixed my seal the fifteenth day of September, In the year of our
Lord one thousand eight hundred and ninety-

I

three.

Nathan

F.

Graves.

[Seal.]"

Augustus O. Stevens, for appellant execuCharles 0. Cook, for appellant Syracuse
Home Ass'n. Frank Hlscock, for appellant
tor.
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0. E. Steyens, for appellant
attorney generaL
First Reformed Churcti. Joseph "W. Sutphen,
for appellant General Synod. William G. TraO. Carscy, for respondents Allen and others.
kadden, for respondent Breese.

PARKER, 0. J. (after stating the facts).
Under the law of this state, prior to the enactment of chapter 701 of the Laws of 1893,
the tenth clause of the will in question would
First, behave been void upon two grounds:
of the beneficiaries
cause of the indefiniteness
(Bascom v. Albertson, 34 N. T. 580; Tilden v.
Green, 130 N. Y. 29, 28 N. B. 880, 14 L. R. A.
33); and, second, because, although intending
charity, the testator
to found a permanent
did not direct the formation of a corporation
within two lives in being to take over the
trust property. Burrill v. Boardman, 43 N.
Y. 254; Cruikshank v. Home for the Friendless, 113 N. Y. 337, 21 N. E. 64, 4 L. R. A. 140;
People v. Simonson, 126 N. Y. 299, 27 N. E.
380.
The question now presented is whether
the act of 1893 has so far amended the law
relating to the subject of charitable bequests
as to make it possible for the charitable inBetentions of this testator to be executed.
fore examining the statute, which was concededly intended to affect in some wise the
law upon the general subject, it will not be
out of place to have in mind the situation of
such law. No one disputes that it was the
intention of the legislature to change in substantial respects the law as it had been settled by the courts of this state.
The controversy is as to the extent of the changes intended by the legislature,

and upon the ques-

tion of intent some light will be thrown by
a very brief reference to the early state of
the law in this state upon the subject of charitable uses, and the changes from time to time
which finally resulted in its overthrow. This
subject was exhaustively considered
in an
opinion written by Judge Denio in the case of
WiUiams v. Williams, 8 N. Y. 525. In that
case the opinion declared that according to
the law of England as it existed at the time
of the American Revolution, and as it still
exists, devises and bequests in support of
charity and religion, although defective for
want of such grantee or donee as the rules of
law require in other cases, would nevertheless
be supported in the courts of chancery;
that
such parts of the common law had become
Incorporated into our system of jurisprudence
prior to the adoption of the constitution, by
force of the provisions, of which it became a
part, of the common law of this state.
In
answer to the claim that the law of charitable
uses was created by the statute 43 Eliz. e. 4,
and hence was abrogated by the repeal in this
state of the statute of Elizabeth (Laws 1788,
c. 46, § 37), the court asserted that the doctrine of charitable uses was a creation of
chancery, and had been regarded as an Important part of its jurisdiction long prior to
the enactment of the statute of Elizabeth,
and such system having become ingrafted upon
the common law, and the practice thereof
H.& B.E<}.(2d Ed.)— 28
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navmg Deen undertaken and carried on by
the court of chancery in this state, that it
was not affected by the repeal of the statute
of Elizabeth; that the provisions of the Revised Statutes did not aSect property given in
perpetuity for religious or charitable purposes; and hence that the bequest of $6,000
to Zophar V. Oakley an^ other Individual
trustees, with power to perpetuate their successors, as a perpetual fund for the education
of children of the poor who should be educated in the academy in the village of Himtington, with directions to accumulate the fund
up to a certain point, and apply the Income
to the education of children whose parents'
names were not upon the tax list, was valid.
If that case had continued to be the law of
this state, there would have been no opportunity for questioning the validity of the
tenth clause of this testator's will.
That decision, it would seem, should have settled the
question in this state, but the struggle between the advocates of a liberal policy towards charities and the opponents of such a
policy did not stop with that decision.
In
Levy V. Levy, 33 N. Y. 97, Judge Wright challenged the position taken by the court in the
Williams Case, and discussed anew the question whether the English doctrine of trusts
for charitable uses was the law of this state.
The discussion was continued in Bascom v.
Albertson and Burrill v. Boardman, supra;
and In Holmes v. Mead, 52 N. Y. 332, it was
finally decided that tlie system of charitable
uses, as recognized in England prior to the
Revolution, has no existence in this state, and
that such uses are not exempt from the provisions of the statute abolishing all uses and
trusts except such as are authorized thereby.
Efforts in the interest of upholding important
charitable bequests have from time to time
been made to persuade the courts to reopen
the subject to a limited extent, without other
result than an approval of the case of Holmes
V. Mead, as in Holland v. Alcock, 108 N. Y.
312, 16 N. E. 305, where the court felt called
upon to point out that "charity, as a great
interest of civilization and Christianity, has
suffered no loss or diminution in the change
which has been made. The law has been
simplified, and that is all."
So the fact seemed to be at the time of such writing, and so it
may have been, except as to that class of
charities which, for convenience, we may call
original charities, as where a person desires
to found an institution to carry on a charity
that will bear his name and be a monument
to his memory, or wishes to benefit a class of
unfortunate persons in his own community, in
Many a testawhom he may be interested.
tor has attempted to provide by his last will
and testament for such a charity, but, so far
as the decisions show, nearly every such attempt has come to naught, because the courts,
in applying the rules resulting from the final
overthrow of the Williams Case, have been
obliged to hold that the language employed by
the testator was either Indefinite as to beneficiaries, or in violation of the law against
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perpetuIUes.
Holmes V. Mead, 52 N. Y. 332;
Prichard v. Thompson, 95 N. Y. 76; Cottmaa
V. Grace, 112 N. Y. 299, 19 N. E. 839, 3 L. R.
A. 145; Read v. Williams, 125 N. Y. 560, 26
N. B. 730; Fosdick v. Town of Hempstead,
125 N. Y. 581, 26 N. B. 801, 11 L. R. A. 715;
Tilden v. Green, 130 N. Y. 29, 28 N. E. 880,
14 L. R. A. 33; Booth v. Church, 126 N. Y,
Our attention has not
215, 28 N. B. 238.
been called to, nor have we discovered, any
the decision
of
case in the books, since
Holmes v. Mead, where an attempt to create
an original charity has survived the test of an
application by the courts of the rules of law
to the language employed by the testator.
Among the last, if not the very last, of the
successful attempts in that direction, was in
respect to the will of James H. Roosevelt, deceased, which was before the court in Burrill
V. Boardman, 43 N. Y. 254.
In that case the
court declined to decide the question whether
the peculiar system of charitable uses as it
existed in England has ever had foothold in
this state. The decision of this court, holding that will to be valid, made Roosevelt
Hospital a possibility. As these statements
seem to make their own comment, we pass to
the position of the legislature in 1893, which
had its attention shgrply drawn to the subject by a comparatively recent decision of
this court, the effect of which was to deprive
the public of a great charity, in which Samuel'
J. Tilden sought to employ the bulk of his
fortune, aggregating
millions. Iiooking back
over the 20 years that had elapsed since the
decision of the court in Holmes v. Mead, the
legislature could discover nothing but wrecks
of original charities,— charities that were dear
to the hearts of their would-be founders, and
the execution of which would have been of
mesttmaDie value to the public.
Further back
of that period, however, it found that in Williams V. Williams, supra, the court had declared It to be the law of this state that charitable devises and bequests were not subject to
the statute against perpetuities, nor subject to
strangulation by the rule against indefinite
beneficiaries;
for the court, having equitable
jurisdiction, claimed the right to administer
the law of charitable uses.
Our legislature
not only saw that a great wrong had been and
was being done to the public by the loss of
many devises and bequests for the purpose of

founding original charities, but it further saw
that the remedy could alone be furnished by
It It perceived that its repeal of the statute
of Elizabeth furnished the foundation for the
decisions of the courts, and did away with
the law of England upon that subject, as well
as with the practice in this country in that
regard which had been founded upon such
law, so it set about making a change in the
law; and the statute which it enacted, together with the title, reads as follows:
"An act to regulate gjfts for charitable purposes.

"Section 1. No gift, grant, bequest or devise to religious,
educational,
charitable,
or
benevolent uses, which shall, in other respects

be valid under the laws of this state, shall or
be deemed invalid by reason of the indefiniteness or uncertainty of the persons designated
as the beneficiaries
thereunder in the Instrument creating the same. If in the instrument
creating such a gift, grant, bequest or devise
there is a trustee named to execute the same,
the legal title to the lands or property given,
granted, devised or bequeathed for such purposes shall vest in such trustee.
If no person be named as trustee then the title to such
lands or property shall vest in the supreme
court.
"Sec. 2. The supreme court shall have control over gifts, grants, bequests and devises
in all cases provided for by section one of this
act.
The attorney-general shall represent the
beneficiaries in all such cases and it shall be
his duty to enforce such trusts by proper proceedings in the court." Laws 1893, c. 701.
Reading^ the statute in the light of the
events to which reference has been made, it
seems to me very clear that the legislature intended to restore the law of charitable trusts
as declared in the Williams Case; that having discovered that legislative enactment had
operated to take away the power of the courts
of equity to administer trusts that were indefinite as to beneficiaries, and had declared a
permanent charity void unless the devise in
trust was to a corporation already formed,
or to one to be created, it sought to restore
that which had been taken away through anThis is markedly indicated,
other enactment.
not only by the absence of details in the statute, which is broadly entitled "An act to regulate gifts for charitable purposes," but also
in the brevity of the statute, which confers
all power over such trusts and trustees on
the supreme court, and directs the attorney
general to represent the beneficiaries in cases
within the purview of the statute, as was the
Practical effect can be
practice in England.
given to the provision that no devise or bequest shall be deemed invalid by reason of the
indefiniteness
or uncertainty of the persons
only by treating
designated as beneficiaries
it as a part of a general scheme to restore to
the courts of equity the power formerly exercised by chancery in the regulation of gifts
for charitable purposes; for, in order to ascertain the class of persons who were entitled to the benefits of the trust, the rule formerly in force must necessarily be invoked, by
which the court ascertained as nearly as possible the intention of the testator, by decree
adjudged who were intended to be the beneficiaries of the trust, and directed its admin-

istration accordingly.
Fowler, in his work on Charitable Uses, in
speaking of the act of 1893, says: "It must
be very obvious that the act of 1893 has seriously affected those decisions of the courts
of New York which require great certainty
or a vested interest in the beneficiaries of a
charitable trust.
The act, in this respect
only, is designed to restore the ancient law
touching charitable uses for uncertain persons, and to this extent to relieve charitable
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tmsts from the narrow boundaries prescribed
by the Revised Statutes for private uses in
While that learned author expresses
lands."
the opinion that the act does not relieve charitable or public uses from the application of the
rules relating to perpetuities, which, he says,
"have no reference to public trusts," he asserts
that, had that been done, the ancient law would
have been almost revived by the legislature.
That he is right in saying that the legislato restore the ancient law
ture "designed
touching charitable uses for uncertain per-

and it appears
sons" seems unquestionable,
to be reasonably clear, from a reading of the
entire act, that the legislature designed to restore the law governing the administration
of such trusts as well. And, if such was the
design of the legislature, then effect must be
given to it, though such a construction seems
Smith
contrary to the letter of the statute.
As this statute is
V. People, 47 N. Y. 330.
It should be libremedial in its character.
erally construed with a view to the beneficial
Hudler v. Golden, 36 N. Y.
end proposed.
The statute provides that, if there is a
446.
trustee named to execute the trust, the legal
title to the property shall vest in such trustee,
and, further, that, if no person be named as
trustee, the title shall vest in the supreme
court That there might be no opportunity
for questioning the authority of the supreme
court in such matters, the second section provides that the supreme court shall have control over all gifts, grants, bequests, and devises In all cases provided by section 1 of
this act. Under the provisions of the act a
testator may name a corporation as trustee, or
provide that a corporation to be founded shall
act as trustee, ot the trustee named may he
an individual; but, if he name none of these,
the statute provides, in effect, that the trust
shall not faU, but the title to the property
devised or bequeathed in trust shall vest in
the supreme court, which shall have control
over gifts, grants, bequests, and devises provided for by the act.
If the contention be

well founded that It was not the intention of
the legislature to revive the ancient law as
to the administration of such trusts by the
supreme court, and to do away with the rule
requiring the formation of a corporation for
such purpose, then no permanent charity can
be administered by the supreme court, notwithstanding the title to the trust property is
by the command of the statute vested In the
supreme court when no trustee is named by
the testator.
It is Insisted that it cannot be,
because the trust term is not measured by
Neither is a corporation, which may,
lives.
as a trustee, execute a permanent trust for
charity. But, it is answered,
the law has
created an exception to the general rule in favor of corporations. True, and the lawmaking power had the right to create other exand it
ceptions, or change the law altogether;
has changed the law as to all cases within
the scope of the act, "to regulate gifts for
charitable purposes," so that now the supreme court must execute such a trust, if the
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title to the trust property vests In It under
the statute, and shall have control over the
administration, if a trustee be named by the
testator.
A construction of this statute allowing the supreme court to execute a permanent charity when the title to the real estate
Is vested in it, and at the same time declaring that, where such property is devised to a
trustee named, the devise is void, would be
absurd.
The learned counsel for the respondent
points out that It is not all gifts and devises
charitable, or benevto religious, educational,
olent uses that shall not be deemed invalid
by reason of Indefiniteness as to beneficiaries,
but only such as "shall in other respects be
valid under the laws of this state," and, with
signal ability, seeks to persuade us that, in
order to give these words effect, it must be
held that a trust is not within the protection
of the statute If it contravenes
the law
against perpetuities, -and, as a necessary sequence, that if the devise in trust he not to
a corporation, or provision be not made for
the formation of a corporation, within a period measured by two lives in being, to take
over the trust estate, then the devise or bequest is invalid, and this statute is vvithout
effect in such case.
It will be observed that,
if this contention be well grounded, the authority attempted to be conferred upon the
supreme court to take title and execute a
trust of a permanent character when no trustee is named is practically of no effect, and
. the statute itself is limited in its application
to a ease of the type of Prichard v. Thompson, 95 N. Y. 76, which is the single case
brought to our attention where the only objection to the validity of the trust was that
In the light
the beneficiaries were indefinite.
of the destruction of so many original charities, as shown by the decisions, the thought
cannot for a moment be indulged In that the
legislature had in view this case only, and
sought to furnish a remedy for just such cases In the future, and for none other.
We are thus led to inquire whether this
clause In the statute may not have been intended to serve some other purpose than to
require the continuance of the practice of the
formation of corporations for the administration of permanent, charitable trusts, —a result apparently in conflict with the other provisions of the statute providing for the execution of trusts by trustees or by the supreme
court.
In the attempt to ascertain the Intention of the legislature. It Is a just rule,
always to be observed, that the court shall
assume that every provision of the statute
was intended to serve some useful purpose;
and, in obedience to that rule, we now inquire whether this clause of the statute does
not have a useful place therein, and yet is
not in conflict with the letter and spirit of
the rest of the statute.
It Is so obvious that
it has, that we need cite but one Instance
for the need of such a provision, and that la
suggested by one of the contentions
made in
this case. A., having a substantial estate.
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authorized to employ a person or persons to
have charge of the real estate, to collect rents
and to make repairs, and to pay such sum
for compensation as they may deem reasonable and proper.
After my executors have
executed their trust, and paid all the legatees
provided for In this will, they are authorized
and directed to convey to the said trustees
above named the balance and remainder
of
my property, of every kind, to be applied for

it

Is

the purposes above provided;
and the said
trustees, or the survivor, are authorized to
rent or sell all or any part of my real or personal property, and to employ such agents as
they may deem proper to take charge of the
same, and pay them such compensation as
they deem best"
While the place where "Graves Home for
the Aged" is to be located Is stated, and
the general object of the charity Is clearly
given, namely, to provide a home for the
aged who by misfortune have become Incapable of providing for themselves,
still indefinite as to the territory from which
such aged people may be accepted at the
But for the statute that we have
home.
been considering, this trust would fail because of the indeflnlteness of the beneflclarles; but the practice that
revives
makes It necessary for the supreme court,
when properly moved by the attorney general, representing the beneficiaries, to ascertain, as nearly as may be, the Intention of
the testator as to the method of selecting
those aged persons who are to be the beneficiaries of the home, and to make such intention efficacious by decree. It seems to
have been the opinion of the appellate division that the power of alienation of the
bank shares and the real estate south of
James street was, under the terms of the
will, suspended during three 'lives In being
after the death of the testator, but to us
seems that this Is not so. It Is true that
by the first clause of the will the trustees
were directed to pay to testator's wife, during life, the dividends on the bank stocks,
when declared, and the net income from the
real estate, after making payments for necessary repairs and taxes, while by the eleventh provision of the will the testator authorized his executors and trustees to retain his shares in the New York State Banking Company for a term of years, at their
discretion, "but may sell the same, or any
part thereof, at any time; but the same is
not to be continued, nor any portion of my
property held, longer than the lives of Catharine Graves Roby, daughter of Sidney B.
Roby, of Rochester, and Helen Breese
Graves, daughter of Maurice A. Graves, of
Sjrracuse." It will be observed, therefore,
that the will operated to vest the title of
the estate in the trustees, in trust for the
purposes outlined by the testator, as of the
date of the latter's death; and they were
directed to pay to the widow certain rents
and dividends for life, unless she survived

It
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and desiring to provide suitably for the support of his wife and two brothers during their
lifetime, for which he deemed the income
amply sufficient, devised his estate In trust
to a trustee during the lifetime of his wife
directing that the income be
and brothers,
apportioned between the cestuis que trustent
during their lives, and that after the death
of the last survivor of them the property be
vested In the supreme court as a permanent
trust, the income to be used towards the support and maintenance of the Syracuse Hospital. Such a trust would, of course, be in
direct violation of the statute of perpetuities
and void; for by It the testator would design to do what the statute aims to prevent
from being done, namely, to tie up the estate
for the benefit of his family for a period longe. three lives
er than two lives In being
in being), before the trust for charitable purThis clause
poses could go Into operation.
very useful
therefore seems to constitute
and, because
feature. Indeed, of the statute;
this Is BO, all excuse Is taken away for an argument that It was Intended to serve as such
an obstruction to a practical operation of the
of no substantial
statute as would render
eliminates all oi>value to the public, and
portunlty for questioning that It was the Intention of the legislature to restore the ancient law as to gifts for charitable purposes,
because experience has shown that, as to original charities, far better results were obtained under It, from the public point of view,
more decent regard for the wishes
and with
of testators, who do not always love their
distant relatives, — occasionally, perhaps, with
justification.
We are thus conducted to an examination
of the tenth clause of the will. It reads as
give, bequeath, and defollows:
'Tenth.
vise all the rest and residue of my property,
of every kind, personal and real, wherever
situate,
to my trustees hereinafter named,
for the purpose of founding, erecting, and
maintaining Graves Home for the Aged, to
be located In the city of Syracuse, In the state
of New York. It Is Intended for a home for
those who by misfortune have become Incapable of providing for themselves, and those
The inwho have slender means of support.
stitution to be known as the Graves Home
hereby appoint Charles C.
for the Aged.
Stevens, Rasselas A. Bonta, and Maurice A.
Graves for the trustees to execute the above
hereby authorize and empower my
trust.
executors, or the survivor of them, to rent or
sell any part or all of my real estate that
They are
may own at the time of my death.

It
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two persons upon whose lives the trust estate was expressly limited^
The next question Is whether this trust
Is to be executed by the trustees named in
the win, or by the supreme court. It Is
the next question because we have already
reached the conclusion that a corporation
Is not necessary for the execution of such
a trust, since the adoption of the statute, but
that the supreme court, in a proper case,
must take upon itself such execution, over
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which it shall have control where a trustee
Is not named for the purpose. In this case
trustees were named, and, as the eleventh
clause of the will expressly prohibits the
trustees from holding any portion of the
testator's property longer than the lives of
the two persons in being therein named. It
must be held that the trustees are charged
with the management and conduct of the
trust until the expiration of a period measured by the two lives in being, at which time
the title to the trust property will vest in
the supreme court under the statute.
The plaintiffs claim that the tenth provision of the will is void as to one-half of the
remainder of the testator's estate under section 1, c. 360, of the Laws of 1860, which
"Section 1. No person
reads as follows:
having a husband, vdfe, child or parent,
shall, by his or her last will and testament,
devise or bequeath to any benevolent, charitable, literary, scientific, religious or missionary society, association or corporation,
more than one-half
in trust or otherwise,
part of his or her estate, after the payment
of his or her debts (and such devises or
bequests shall be valid to the extent of onehalf and no more)." The testator gives
of
about $25,000 or less than one-seventh
his estate, to organizations that are within
the description of the statute, and in addition to that the residuary devises and bequests are charitable, and therefore within the general description of the statute;
but as such devises and bequests are not
to a "society, association or corporation in
trust or otherwise," but, instead, to trustees,
they are not within its prohibition. The
maxim, "Expressio unius est exclusio alterius,'~ Is applicable;
for it is a man's general
right, In this state, to do as he wishes with
his own. He may now, as in the past, disinherit his relatives for the benefit of strangers; and this statute was not designed to afIt was recfect that right, except indirectly.
ognized, perhaps, that, in the fear of death,
men who have never exhibited a charitable
Impulse suddenly awaken to the fact that
behind them are lost opportunities for usefulness that in some way ought to be made
good; and In order to balance the account
they look about for an opportunity to do
good with their money, and find at once a
man Interested In promoting the fortunes of
some religious or charitable Institution, who,
without hesitation, begins to play, and with a
skill acquired by long experience, upon their
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Given such a man and
fears and hopes.
situation,
was readily conceived
it
such a
that, in his thought of self, the just demands of wife or child or parent might be
temporarily lost sight of, and his all devoted to religious or charitable purposes,
through some of the many societies, associations, and corporations which are to be
found on every hand. Hence the design of
the framers of the statute was to place a
limitation upon the power of a person thus
moved, to dispose of more than one-half
of his property by will to such organizations,
to the end that he should have an opportunity to measure the claims of his kindred upon
him as to the remaining half, unembarrassed
by the importunities of those whose business
it is to get money for the societies, associations, or corporations they represent; and
this it was thought would be substantially
accomplished by an act prohibiting him from
giving more than one-half of his property to
the societies, associations, and corporations
But, except as
most likely to be considered.
thus restrained by the statute, he may still
disinherit his kindred by disposing of his
property in such manner and for such purpose as he may desire; and so this testator, in
devising his property to trustees in trust
for the uses and purposes described in the
will, was not within the prohibition of the
statute. The result thus reached In this
ease in no way thwarts the general purpose of the legislature, for the only person
who stood In such relation to the testator
as to benefit by the statute In any case was
the testator's wife, who was over 80 years
of age at the time of his death, was amply
provided for by the will, and has since died.
The amount of costs awarded seems to be
out of all proportion to the work done, and so
large that it is not at all surprising that several lawyers have appealed from nearly all
jillowances except their own; but the supreme court had the power In this suit.
Drought as it was on the equity side of the
court, to award costs to each of the parties;
and the question of amount, also, was in the
discretion of that court, and not subject to
review here, so long as the allowances did not
exceed the limitations provided by statute,
and this they did not do. The judgment of
the api)ellate division should be reversed, and
that of the special term affirmed, with costs
to the appellant trustees and to the attorney
general.

GRAY, J., dissents.
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the will additional parties defendant Subsequently a hearing was had upon pleadings
(12 N. E. 331, 17 N. E. 491, 121 111. 269.)
and proofs, and a decree was entered findJune 17, 1887.
Supreme Court of Illinois.
ing that the residuary clause of the codicil
was Ineffectual to dispose of the property,
Appeal from circuit court. La Salle counbut that it nevertheless revoked the residuty.
ary clause of the will, and declaring that
Geo. Hunt, Atty. Gen., and Mayo & Widthe real estate of which the testatrix died
Duncan, O'Connor & seised belonged to the complainants as her
mer, for appellants.
Gilbert, for appellees Vineria Fowler and
heirs at law, and directing that the rest and
others.
residue of the personal estate should be distributed to the complaiQants as Intestate esSHELDON, J. This was a bill in chan - tate. From this decree the attorney gencery filed by the heirs, at lag at. Esther S.
eral, the executors, and a portion of the legatees specified in the residuary clause of the
\2ha£majQt_flfiegiififli_^gai]ist__tlifi_ attorney
will have prosecuted this appeal.
general of the state and the executors of jie
will of the. decectent.Ja-have-a- certain porThere is in American courts much diversition^f the ^estate, left by her_declared tobe_ ty of decision upon the subject of charitable
trusts.
In express private trusts there is
intestate^ and to belongjtoJhecomplaJMgfs,
not only a certain trustee who holds the le^_heirs_at law o|jEe„ decedent. The. will,
gal estate, but there is a certain specifled
executed March io, 1883, after making suncestui que trust clearly Identified, or made
315^' beqiiests' to" various perso ns ^offierTEan
capable of Identification, by the terms of the
the_com£lalnants,
concludef^wiffiTEisTi^
~"
All the residue of my^S;- instrument erecting the trust I£j§_,aa_es;_
^siduary clause^
bequeaffi 'unto lEe legatees
and
SleTdevlse
sentlal f eatureof_gubll£^ or charitable trusts
r
that tne ofil^Hciaries are uncer tain,— a cla ss
TSer^before naiaed.^ in equal jpr^iorjjflfig,
excepting said Oakwood seminary and said ^rj'6rs'0Hg'"flescHbea m ^me^jgneraljan:^
SiihseniiR ntfy, on
iBylVester MT Chapman."
guage, often fluctuaflng, changing in_their
^pril S^"jE8§Sr" the test a^s ex.ecuted_ a codicil individuaTnumbers, 'andpaHaldng_pf a guasi'
public character. 2 Pom. Eq."Jur. § 1018.
\yhi(i,.£jHiialned-this residuajsjslaHap:
•'the rest and residue of my _estate,_inclujjlng
In some of the states the equitable system
that whlcE'may'Tapse for any cause,. I direct
of distinctively charitable trusts is not recto be mvested or loaned upon ;^e best terms
ognized, and the courts apply only the rules
applicable to express private trusts. In othpos.sihlejir.siL^aji_Ja.pifldu£eJhOlllllDS'
Come, and saidLiafi&iii§-_tp_Jbe _;totribute(i
er states the "statute of charitable uses" of
of the j:ity^ of La
43 Eliz. c. 14, has been adopted or repealed,
amon£TEe~worthj[_joor
^alie, in such'miannerjLs'fffcourf of ehancerx. and thereby decisions have been influenced.
Executors _^_the will , w.ejg
s, may_ "fflrect."
And in other cases local legislation, or sup^Efliatfid. T he''lec edejit Jeit^both real aa^ posed local policy, to more or less extent
In ano ther, and ,
enters into adjudications.
£.ei:sonaL estate.
as beUevedj_ the largerj poriaSn of the sla
The bill alleges that the city of La Salle
is situated in the town of La Salle, and Inthe system oF charitable trus ts as adminis cludes but a small portion of the territory
Jered in theTEnglish .?.ourt of chancery,., in
of the town; and that there is not now, nor
the exercise _of_Jts^ ordinary judicial power,
has there ever been, in said city, any organ- ^^^^ilsf with variation in "regaf ff'toT'Se'
ization or association, voluntary or otherwise, "iTement of certainty in tEe'ffusEee anSTtte
for the distribution of charity to the poor of ^ject'of the ch'arlty.—a-glassIflcagcS fflfSie"
the city; and that the municipal authorities
aecIsIons~in the several states will be foimd
have no duties imposed upon them to pro- in 2 Perry, Trusts, § 748, in note, and 2 Pom.
Bq. Jut. § 1029, and note. The prerogative
vide for the poor; and claims thajLtke, rg:
siduary elause_of_the codicil Tsln.cagable_of_
power of the crown, exercised through the
eiecmHoSItoL-reason" of the "imcertainty oF lord chancellor as the representative of the
the beneficiaries Int ended by the testator ,
king, as where there is a gift to charity
aM~Yoia 7~ggrtBat, m consequence^all tSe generally, without appointment of a trustee,
rest an3 rem3ue~^ff^Ee estate._bothj:e al and
and the bounty is devoted to some particular
charity, or where there is a gift to a parpersonal, after the paym"ent~of the general
and specific legacies, was intestate estate.
ticular charitable purpose which cannot be
A demurrer' to the bill wasTnterposeS'by ithe effectuated, and it is applied to some other
attorney general and the executors, which
charitable use, cy-pres the original purpose,
was overruled by the court, whereupon the
Is regarded not as a judicial, but a minisexecutors
answered, denying the invalidity
terial, prerogative function.
This prerogaof the residuary clause of the codicil, or that
tive power courts in this country do not asIt was incapable of execution, and setting sume to exercise.
up that, even if such were the case, the rest
Were this subject of charitable trusts a
and residue of the estate must be distributed
new question vnth us, there would be opened
In accordance with ttie residuary clause of
up a wide and interesting field of discussion,
the will. Thereupon the bill was amended
in order for the establishment of the proper
by making the residuary legatees specified in
rule in this regard. But we are saved labor
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In this respect, from the ground having heretofore been gone over by this court, and the
rule applicable to charitable
trusts haying"
'
been

establlshed'totTe'that

wET^TTs" a Jmln-

litered in the courF ofchancery'in 'England,
in the exercise of "Hs^rdmary" jurisdiction as
a_ _cour t ■of eqin ty" This" 'waS' done ■WTBe
case of Heuser v. Harris, 42 111. 425, and
where it was recognized that the statute of
43 Bliz. c. 4, had been adopted in this state.
The entire contention in this case arise s
jiD on the construction, validity, and enlect CT~
It is
this^ ^esiduary clause of the codicil.
void for uncertainty"
jnsisted this clau se is ~""
as to the b en eficianes."
This is^^iE^ a bequest to charity generally,
or to the poor ge nerall y, but to the worthy
joor of the city of La ijal le" TheLeLalsSL-filfire
"Ts definite,— the worthy ^or of the city of
1/a Salle,— bul J2iaJMllidLaa,ls.^L.H££!ags"lip
whom th e bounty is to be distr ibuted are
uncertain. There is always this uncertainty'
as to individuals, in the case, of public charities, and it is this feature of uncertainty
which distinguishes public charities from
private charities; charitable trusts from
private trusts; and to hold charitable gifts
to be void because of such uncertainty is to
reject this whole distinctive doctrine of charitable trusts. 2 Redf. Wills, 544, (66.)
In the case of a charitable ,.h(MniP..st it Js
immaterial how vagu e, indefinite, and uncertein the objects of the testatoFs"T3 0unty may
Ee, provided there is~a discretionary power
vested in some on e over its" application to
fnose objects. luomesHc & F.'M." Soc.'s !Appeal, ao Fa. 425; Peny, Trusts, § 732.
It
is denied that there is any such discretionary power here given, and White v. Fisk, 22
Conn. 31, is cited in support of such denial.
The bequest In that case was: "Any surplus
income that may remain, to the extent of
$1,000 per annum, I direct to be expended
by my said trustees for the support of indigent, pious young men preparing for the
ministry in New Haven." The decision was
that the gift was void, as the objects of the
benefaction were indefinite, and that no power was conferred on the trustees to make
them definite by selection.
This case, though
meeting with seeming approval In Grimes'
Ex'rs V. Harmon, 35 Ind. 198, has been disapproved by other high authorities.
See
Perry, Trusts, §§ 713, 720, 748, note 1; 2
Redf. Wills (2d Ed.) p. 541, note; Hesketh v.
Murphy, 36 N. J. Eq. 304. The latter case
especially speaks of White v. Fisk as a case
not likely to be followed.
In Hesketh v. Murphy the testator's will
empowered and directed the trustees to employ the annual Income of the fund "for the
relief of the most deserving poor of the city
of Paterson aforesaid, forever, without regard to color or sex; but no person who is
known to be intemperate, lazy, immoral, or
undeserving, to receive any benefit from the
said fund."
It was objected that the gift
could not be applied to its objects and was
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void, because the will did not confer upon
any one the power of ascertainment of the
individuals who should receive the benefit of
the bequest.
But the court held that the
power given the trustees by the -will to distribute the fund carried with it, by necessary implication, the power to select the
beneficiaries from the designated class, and
upheld the bequest.
We entirely agree with
the criticism there made by Chief Justice
Beasley upon the case of White v. Fisk, that
there was a mistaken assumption on the
part of the court in that case that there was
no power to select the objects of the charity
lodged by the testator in the trustee; that
when a power is conferred on the trustees to
distribute the fund to members of a class,
such members having certain qualifications
which can be ascertained only by the exercise of judgment and discretion, as the act
of distribution cannot be performed except
after such ascertainment of the particular
beneficiaries,
the principal power to distribute the moneys carries with it the incidental
and necessary power of selection; and this,
upon the ordinary doctrine that, when one
act is authorized to be done by a trustee or
other agent, every authority requisite to the
doing of such act is, by intendment of law,
comprised in such grant of power.
See
Pickering v. Shotwell, 10 Pa. St. 23, that the
power in the trustee to act at its discretion
need not be expressly given, if it can be implied from the nature of the trust. In the
later case of Erskine v. Whitehead, 84 Ind.
357, the decision in Grimes v. Harmon does
not seem to be approved in its full extent-.
In Heuser v. Harris, supra, thfe bequest
of money was "to the poor of Madison county," the interest only to be used, with no
appointment of a trustee.
As the county
court of Madison county was charged by
law with the support of the paupers in the
county, it was held in that particular case
that the poor of the county were its paupers,
and that the fund should be held by the
county court to be applied for the latter's
support. It is not to be the inference from
that case that a charitable bequest to the
poor necessarily means to paupers, and that
the trust is only to be executed by somebody charged by law with the support of
paupers.
"A bequest in trust for the poor
inhabitants of a particular place, parish, or
town is a charitable trust for the poor not
receiving parochial or municipal aid and relief as paupers, on the ground that the charity is for the poor, and not for the rich, and,
if it was applied to the maintenance of those
supported by the parish, town, or county, It
would relieve wealthy tax-payers from their
taxes, and not materially
aid the poor."
Perry, Trusts, § 698.
It is said in Redf. Wills (2d Ed.) 805, that
some of the American cases have gone great
lengths in carrying into effect the Intention
of the testator when there was great indefinitenesa in the objects of the trust; "that
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inite. but . quite- apnmfi<',— tp the worthy poo
Tndividuala nf the
of the city of T.a Salle.
jclass named., will ever be readily found to
jjrtiom the .fvmd,- may. be distributed. _Slie
Jrust is not difficult of execution according
to the intention~of the testatrix .. nstead or
^
herself n aming,
trustee to make th jUSzl,
Wbiitiaii-x)Uier_.bequfiat,._tlie
Jta§.tatoix_ jire^
?erred ttiat the_ distribution should be^ mad
"by
coufToF chancery, whose peciifl^provis to effect tix
administration of
jSce
rusts, and
especially charitable trusts.
i%ere can" be no doubt that the execution of
the trust by such court would be to effectuate the donor's intention, the aim which is
always sought to be accomplished.
Under the principles and the strong current of authoriiies which are properly appUcable, we qre fully satir.3ed that the bequest
n question is
valid charitable gi!i"and
thai it should be far-rloH \ntn offoft hV
court of cha.];>c^3x. as tbe-toatatrix-BTprpssly
wlile'd that
should be.
The residuary
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port them;" in Howard v. American Peace
Soc, 49 Me. 288, where the gift was to the
suffering poor of the town of Auburn.
legacy is given to trustees to disWhere
tribute in charity, and they all die in the
life-time of the testator, yet the legacy will
Story, Eq. Jur.
be enforced in equity.
An extended collection of cases on the
1166.
general subject may be found in note to
Heslieth v. Murphy, 35 N. J. Eq. 23, and in
JaiTn, Wills, 403, in note.
Mr. Perry sums up, as the rfesult of the
principles and authorities, that "a bequest
for charity generally,
or to the
poor generally, or to charity generally, with
no trustees appointed,
will not be carried
into effect by the courts in this country."
Perry, Trusts,
testator
729.
That "if
makes a general and indefinite bequest to
charity, or to the poor, or to religion, and
appoints no trustee, but plainly refers such
appointment to the court, there would seem
to be no impropriety in the court appointing
trustee according to the plain intent of the
donor, leaving such trustee to find his power
in the will of the donor.
But
testator
vague and indefinite gift to charity,
makes
and names no trustee, and gives no power
to the court to appoint one, there is no power in the American courts to administer such

2

of ^auarinaegnite-

ti

ci^^es

t

trust in

"ness as here as to the objects of the trust,
'
— SK -itr-M-ceOTd-r.-TmhiltreeT 8" Blackf . 15,
where the legacy was for the education of
the pious indigent youths; in Bull v. Bull,
Conn. 47, where the executors were to dispose of the residue of the estate "among our
brothers and sisters and their children as
they shall judge shall be most in need of the
same,— this to be done according to their
best discretion,—and the executors died never
having exercised the power, nor executed the
trust; in Williams v. Pearson, 38 Ala. 299,
where the beneficiaries named were "all the
paupers and poor children of two designated
'beats,' whosie parents were not able to sup-
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Washburn v. Sewall, 9 Mete. 280.
There can be no question of t llft ffptiprai
is said it does not apply iSLJ
But
rule!
case where there is such ind^.a3ieBfiss-^ts-to
as here.
Numerous are the in"beneficiaries
"stances which "miSht be cited where there

an inchoate and imperfect gift" Id.
731.
That "it is immaterial how uncertain the
beneficiaries or objects are, if the court, by
true construction of the instrument, has
power to appoint trustees to exercise the discretion or power of making the beneficiaries
as certain as the. nature of the trust requires
them to be."
Id.
732.
See, also,
Story,
Eq. Jur.
1169.
jn^the present case the te statrix appoints
no trustee to
distribute_the_fraidL but exjpressly refers "its "distribution
p"a~ i^^iiii^ nf
chancery. The power of distributionjjn our
^pihionj^ carries with ff'Tfie power to select
the indlviduais to "whom distribution shall be
appoMftgd' by the court
■^mage. The trustee
to make the distribution will have the incident al power to selec
he beneficiarieSj^ so
that
the
same as if the tescas6_stands_the
'
fafrTxISerself had app'om£ga"a" »ttgtgetcraiS- "
fabute the fund . The trustee to Ee appoinT
pd by the court wilC in "eSect, oe
trustee
of hCTlippoIHmenF'mad'e through ffie court
chancefj
Courts incline strongly in favor of charitable gifts, and take special care to enforce
them. As observed by Mr. Perry (section
687), charitable bequests are said to come
within that department of human affairs
where the maxim ut res magis vaKat quam
pereat has been, and should be, applied; and,
further (section 690), that untU the statute of
distributions (22 Car. II. c. 13) was enacted,
portion
the ordinary was obliged to apply
of every intestate estate to charity, on the
ground that there was
general principle of
piety and charity in every man. This shows
the favor in which charity is held in the
law. There is to be the most liberal construction of the donor's intention in support
of a charitable donation. Charities have always received
more liberal construction
than the law wiU allow in gifts to individuStory, Eq. Jur.
als.
1165.
§

the want of a trustee in such cases is never
any obstacle in the way of a court of equity
carrying into effect any trust, and more especially one of a charitable character." Mr.
Pomeroy, in speaking of the distinguishing
private
and
features between charitable
trusts, says that, in case of the former, "not
only may the beneficiaries be uncertain, but
that even when the gift is made to no certain trustee, so that the trust, if private,
would wholly fail, a court of equity will
carry the trust into effect either by appointing a trustee, or by acting itself in place of
2 Pom. Eq. Jur. §§ 1025, 1026.
a trustee.
243;
And see Brown v. Kelsey, 2 Cush.
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clause of t ^" pnittM^ hoipp; held valid, it folws tli at the complain ants take nothing as
eirs at la wJ and ar e llUl tjllUlltia t O mail i jnin qi qjr hi ll. T he decree of the circuTT
will he reversed, and the cause rePt^nrt
manded to that court with directions to dismiss the bill, liecree reversed.

I

SCHOLFIELD, J. (dissenting).
do not
hold that courts of
concur in this opinion.
equity in this state exercise no prerogative
therepowers, but, as contradistinguished
from, only judicial powers; that, not exer-
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cising prerogative powers, the court could
by the act of the individual, be, and
here is not, invested with a power not judicial, namely, that of selecting or designating the "worthy poor" to be the recipients of
the testatrix's bounty; and that, since it has
not been and could not be invested with such
power, it cannot appoint and invest a trustee with such power. I concede the testatrix
might have invested a trustee with such
power, leaving and directing the court to appoint the trustee; but that is a very different case.
not,

