474

[CH. XXI.

LAW OF TAXATION.

CHAPTEE XXI.
LOCAL TAXATION UNDER LEGISLATIVE COMPULSION.

The general doctrine.

In our discussions hitherto, it has

been

assumed as a fundamental idea in republican government, that the

people who are to pay the taxes must vote them, either directly
or by their proper representatives.
State taxes must be levied
under laws passed by the legislature of the state, and local taxes
under the votes of the people concerned or their officers or agents

duly authorized.

It

that all local powers must have
their origin in a grant by the state, which is the source and fountain of authority.
The power to tax is no exception to this genhas also been

eral rule.

assumed

Every municipal corporation, and every political divis-

ion of the stale which

demands

taxes from the people must be

able to show due authority from the state to make the demand.

The authority in some cases is conferred by the state constitution,
but if not found there, it must be given by legislative enactment.
No person is compellable to pay taxes for imposing which the
authorities are unable to show

legislative grant of power.
If local powers of taxation must come from the state, it might
seem to follow as a corollary that the state might at pleasure withhold the grant and exercise the power itself. But in the general
framework of our republican governments, nothing is more distinct
a

and unquestionable than that they recognize the
self government,

and

contemplate

existence

its permanency.

of local

Some

state

constitutions do this in express terms, others by necessary implication ; and probably in no one of the states has the legislature
with a power which would enable it to abolish the
local governments.
It has usuallj^ a large authority in determining the extent of local powers, and the framework of local governbeen entrusted

ment, but while

it may shape the local institutions, it cannot

abolish them, and, without substituting others, take all authority
to itself.
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Local power to tax.

the exercise of such

power
Indeed local taxation
so
a

state has the power to withhold

it,

Of all the customary local powers, tliat
of taxation is the chief and most valuable.
To give local government without this would be a mockery and a cheat.
If any

By local taxation

here, we do not mean that which

for state purposes.

So far

as

local officers

is

a

it

is

would justly be regarded as tyranny.
inseparable an incident to republican institutions, that to abolish
would be nothing short of
revolution.
exercised

or local boards are

use of for the levy

and collection of state taxes, they
cannot be left at liberty to exercise their own discretion in determining whether they will act or abstain from acting. If the state,
instead of issuing
separate warrant for the collection of the
a

made

fit to apportion the whole tax among the several townships, leaving the township authorities to collect their
several proportions under the same warrants which are issued for
state taxes, shall see

no reason why the collection
should not be made compul-

is

the collection of local taxes, there

it

of this proportion of the state ta!x
No local community has any inherent right to decide for
sory.
itself whether
will or will not bear its share of the state burdens, and obviously the state could not afford to confer the right.

To do so would leave the state in the same precarious condition
a

;

it

that the federal union was found to occupy before the right to
tax had been conferred upon
by the constitution
government without the means of enforcing respect, securing obedience,
performing its obligations or perpetuating its existence.*

is

'

De Tooqueville, who studied American institutions with so much care, and
commented upon them with such wisdom, has the following remarks,
" In the nations
which bear directly upon the subject now under discussion:
recognized, every individual has
by which the sovereignty of the people
and
in the government of the
of
participates
share
power,
equally
an equal

Why, then, does he obey the government, and what are the natural
always supposed to be as well
limits of this obedience? Every individual
He obeys
informed, as virtuous and as strong as any of his fellow citizens.
or because
the government, not because he is inferior to those who conduct
less capable than any other of governing himself, but because he ache
knowledges the utility of an association with his fellow men, and he knows
subject
that no such association can exist without regulating force. He
and
is
free
responthe
duties
of
citizens
to
each
other
he
concerns
in all that
Hence arises the maxim
sible to God alone for all that concerns himself.
the best and sole judge of his own private interest and that
that every one
is

;

a

a

is

is

it,

is

state.
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Compulsory local taxation.

But aside from cases of state

taxation proper, there are some to which the same principles
apply.
They are cases in which taxation is usually entrusted to
the judgment and discretion of the people to be taxed, but where
is really general, and referring the cases to the local
community is merely a politic provision for the apportionment of
state burdens.
Mention of one or two of these cases will suffi-

the interest

ciently illustrate the principle.
One of the first and highest of all the duties devolving upon
the state is to preserve the public peace.
For this purpose,
society has no riglit to control a man's actions, unless they are prejudicial to
the common weal, or unless the common weal demands his help. This doctrine is universally admitted in the United States.
shall hereafter examine

I

I

the general influence which it exercises on the ordinary actions of life.
am
now speaking of the municipal bodies. The township, taken as a whole and
in relation to the central government, is only an individual like any other,

I have

just described is applicable.

Municipal indepenconsequence of this very
All the American republics
principle of the sovereignty of the people.
recognize it more or less; but circumstances have peculiarly favored its
growth in New England.
" In this
part of the union, political life had its origin in the townships, and
it may almost be said that each of them originally formed an independent
nation.
When the kings of England afterwards asserted their supremacy,
they were content to assume the central power of the state.
They left the
to whom the theory

dence in the United States

is, therefore, a natural

townships where they were before, and, although they are now subject to the
state, they were not at first, or were hardly so.
They did not receive their
powers from the central authority, but, on the contrary, they gave up a portion
of their independence to the state. This is an important consideration, and
one which the reader must constantly recollect. The townships are generally

I

subordinate to the state only in those interests which
shall term social, as
they are common to all the others. They are independent in all that concerns
themselves alone; and amongst the inhabitants of New England,
believe
that not a man is to be found who would acknowledge that the state has any
right to interfere in their town affairs.
" The towns of New England buy and sell,
prosecute, or are indicted,
augment or diminish their rates, and no administrative authority ever thinks
of oflfering any opposition.
"There are certain social duties, however, which they are bound to fulfill.

I

If

in need of money, a town cannot withhold the supplies; if the
projects a road, the township cannot refuse to let it cross the territory;
if a police regulation is made by the state, it must be enforced by the town;
if a uniform system of public instruction is enacted, every town is bound to
establish the schools whic'.i the law ordains."
Democracy, ch. v.
the state is

state
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militia organized,

and the executive armed with very high powers to meet the conIn some cases, a state police force
tingencies of riot and disorder.
has been established

as assistant

to, and in some degree to super-

but in general, the belief has pi-evailed that the public peace and good order were better preserved
by apportioning the duty among the several municipal divisions,
retaining only a state supervision over all. This apportionment
sede

the ordinary officers;

is made by general laws, under which counties, towns, etc., choose
their own peace officers, and levy the necessary taxes to meet thi
expense of a local administration of police laws ; and by municipal charters which confer large police powers upon the bodies
incorporated.

But if

the local authorities were allowed unlimited discretion

levy or refuse to levy the necessary taxes for the support of
the local police force, it might possibly happen, that from neglect
to

or refusal to do so, one part of the state might be left a prey to
disorder and violence, to the general detriment of the state at

Of course, no state could safely, for

a single day, tolerate
or
A city
such a condition of affairs.
township could no more
taxation
for
at
to
decline
left
be
liberty
police purposes, when the
police laws and police force, and the tax which supports them,

large.

The police
by law local, than if all were general.
organization of the state is really general, however it may vary
in dift'erent localities, and the obligation to support it is general,
are made

To this effect are the decisions.^
however it may be apportioned.
And within the reason of these decisions would fall all cases in
which the municipal corporations or subdivisions of the state are
called upon to tax their people for the erection and repair of court
houses and jails, by means of which the police laws are rendered
effectual.

Such calls must, of course, be responded

to.

'People V. Draper, 15 N. Y., 533; Baltimore v. State, 15 Md., 476; People u.
Malianey, 13 Mich., 481; People v. Common Council of Detroit, 28 Mich., 228,
It was declfled in Taylor
386 ; People v. Common Council of Chicago, 51 111., 17.
V. Board of Health, 31 Penn. St., 73, that a board of health for a city district
was a state functionary, and that a tax allowed to be levied by such a board on
" not a legitimate tax for mere local purposes, and it was
immigraticm was
such;
for the guarding of the frontiers of a state against imnot applied to
The whole regulation was
portation of pestilence is not a local purpose.
general in its purposed benefits, though necessarily local in its execution."
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Elsewhere, in this work, the public highways have been spoken
of as matters of general concern to the people of the whole

In

a certain sense they are of local concern, because the
local organizations construct and support them, but they are constate.

structed for the general benefit and use of all the people, and
only turned over to the localities as a matter of apportionment.
This being the case, any township, city or county, that neglects
its duty in this regard, may be compelled by the interference of
This doctrine
the state, and on state account, to perform it.^
applies to the common highways ; whether it can be extended to
exceptional means of passage and transportation will be considered further on.

Wherever

public instruction is established by law,
to be administered by local boards, who levy taxes, build school
houses, and employ teachers for the purpose, it can hardly be
a system of

questioned that the state, in establishing the system, reserves to
itself the means of giving it complete effect and full efficiency in
every township and district of the state, even though a majority
of the people of such township or district, in a want of a proper
appreciation of its advantages, should refuse to take upon themselves the expense necessary to give them
benefits.

judicial proceedings

Possibly

participation in its
might be available in
a

some such cases, where a state law for the levy of local taxes for

educational purposes had been disobeyed; but the legislature
would be at liberty to choose its own method for compelling the
performance of the local duty.^
'That

in laying out a road through several towns, has aubetween them the expense of construction, see Harwich
County Commissioners, 13 Pick., 60 ; Hingham and Quincy Company «. Nor-

thority
V.

the legislature,

to apportion

folk County,

Allen,

Turnpike, etc., Corporation v. Essex County,
u. Newbury port, 103 id., 129; Waterville j).
Kennebeck County, 59 Me., 80; Shaw v. Dennis, 5 Gilm., 405. It has been
held that the legislature may order a reapportionment when justice requires
it. Cambridge v. Lexington, 17 Pick., 232 ; Attorney General v. Cambridge,
6

100 Mass., 283;

353; Salem

Commonwealth

Gray, 247.

16

It is noticeable that in those states in which a general system of public
instruction has longest prevailed, the municipalities have not been disposed
to find fault because they wore required to maintain schools; but the complaint, when there has been any, has come from single individuals, who have
complained that the local powers of taxation were exercised with unreason"
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Those cases in whic li the state interferes to compel a political
corporation or body, which exists and exercises authority by its
permission, to meet its contract obligations and pay its just debts,
may be defended on two grounds : First, that it is the right and
the duty of the state to see that the powers it confers are not abused,
Second, that
to the injury of those who have relied upon them.
when a political corporation has contracted a debt or incurred an
obligation, it has already taken the initiatory step in taxation, and
has, in effect, given its consent that the subsequent steps, so far
as they may be essential to the discharge of such debt or obligaXo matter, therefore, what the purpose of
tion, may be taken.
any lawful municipal contract ; the taxation to perform it must be
regarded as taxation by consent of the people who made it. And
while the general law usually makes provision for such cases, by
suits at law and perhaps executions, circumstances
sometimes render it entirely proper that more speedy remedies
be provided ; and of these the most speedy and effectual might

means

of

special tax upon the delinquent municipality, ordered
by the state, and perhaps levied through state agencies.^ Nor would
the power of the state in this regard be confined to obligations of a

possibly be

a

strictly legal nature ; for the difference between a legal and moral
obligation is frequently no more than this : that the one has a
remedy provided for its enforcement, and the other has not. No
question, for example, can fairly be raised of the right of the
state, after it has formed two municipal governments where one
existed before, and apportioned the debts and property of the old
organization between the two new ones, to require and compel the
payment of any balance found equitably due.^ Another case is
where the state requires one of its corporations to reimburse to
Tbe cases of Gushing v. Newburyport, 10
30 Mich., 69, and Horton ti. School Commissioners, 43 Ala., 598, may be referred to. The contest has been made on other
grounds in other states: see Kinney v. Zimpleman, 36 Texas, 554; Commissioners of Schools V. Alleghany Co., 20 Md., 439.
able liberality for this purpose.
Met., 508 ; Stewart v. Kalamazoo,

Dunovan v. Green, 57 111., 63; a case of the levy of
upon the municipality to provide for municipal obligations.
' See

2 Harrison

515;

People

176, note 3

d.

Bridgeton,

■c.Alameda,

16

Mass., 16; Layton

26 Cal., 641;

^

People

9.

■».New

Power,

a tax by the state

Orleans, 13 La. An.,
25

111., 187;

ante,

p.
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the officers expenses they have incurred in an honest, though mistaken effort to perform their official duty.* Another is where a

municipal corporation is compelled, by means of taxation, to
make compensation for losses sustained within its limits at the
hands of mobs and rioters.
It has been thought from very early
times that that political division of the county which failed to exert
its authority for the effectual suppression of disorder, by means
whereof innocent parties suffered from lawlessness and violence
within its boundaries, might justly be required to make good the
losses, and that its diligence in maintaining the empire of the laws
a

is,

in
Such legislation
would be quickened by the requirement.^
effect, only
part of the state police system, under which the

it

municipal divisions are severally looked to for the preservation of
And speaking
the public peace within their respective limits.^
generally,
may be affirmed that in any case in which compula

is

found necessary, in order to compel
municipal
sory taxation
of
the
state
to
or
division
political
perform properly
corporation
and justly any of its duties as an agency in state government, or

it

to fulfill any obligation legally or equitably resting upon
in
consequence of any corporate action, the state has ample power to

it

a

direct and levy such compulsory taxation, and the people to be
taxed have no absolute right to
voice in determining whether
shall be levied, except as they may be heard through their representatives

in the legislature of the

state.^

S.

;

'

of Guilfurd v. Supervisors of Chenango, 18 Barb., 615
in error, 13 N. Y., 143, questioned in People v. Tappan, 29 "Wis., 664,
G87.
In Sinton v. Ashbury, 41 Cal., 525, 530, Orockett, J., asserts in strong
terms the power of the legislature to compel
municipal corporation " to pay
demand, when properly established, which in good conscience
ought to
pay, even though there be no legal liability to pay it."
See the extreme case

a

it

a

C.

a

;

a

5

Darlington v. New York, 81 N. Y., 164. This case was decided under
law passed before the mischief was done but no reason is perceived why the
claim might not be recognized by legislation adopted afterequity of such
wards.

In re Pennsylvania Hall, Penn. St.,
Wider t. East St. Louis, 55 111., 133, 137;
An., 400; S. C, Withro.v's Corp. Cas., 374.
5

*See

People v. Chicago,
Fauria v. Kew Orleans,

204;

51

111.,

20 La.

2

17;

It

a

is

*

competent, by special statute, to compel one county to levy
tax in
t(> another county the fair proportion of the expenses which
have been incurred by the latter in trials concerning the distribution of the
order to refund
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county is divided and .property
are to be apportioned, political
considerations are

debts

involved,

TAXATION UNDER COMPULSION.
a

legislature must directly or indirectly pass
But when demands are asserted against municipal

and

upon them.

the

corporations, growing out of contracts, or upon such grounds as
might give rights of action against individuals, it is at least questionable whether the legislature may pass upon the facts, adjudge
the corporation liable, and proceed to enforce payment by taxation. Such action, as against a natural person, would be clearly

judicial, and therefore beyond the legislative competency

;

and

it

could only be sustained in the case of municipal corporations on
the doctrine that their powers and rights are wholly at the legislative disposal ; a doctrine dangerous in government, and, as we
think, unsound in constitutional law. The opinion has sometimes been expressed that these corporations were entitled to the
constitutional

in other

benefits of an ordinary trial.^

But this is denied

and perhaps a hearing before some court or board
But such
of audit might be all the corporation could demand."
cases,

if local municipal

government is a matter of subIt is not believed that the liastance, they must be entitled to.
bility of the corporation must be made to turn on legal ques-

a

hearing,

On the contrary, it is more consistent with the digtions purely.
and
honor
of government that all demands against the pubnity

lic shall be settled on broad grounds of equity, instead of being
tested by technical rules ; and auditing boards are generally, with
the utmost propriety, empowered

table considerations.

to govern their action by equi-

This only is maintained

;

that the legisla-

ture is not a proper auditing board as between the municipalities
and third persons, though it may undoubtedly prescribe the rule
of liability for all cases.
proceeds of sales of property lying in both.

Lycoming

v.

Union,

15

Penn.

37

Barb.,

St., 166.

'See Sanborn «. Rice County, 9 Minn., 373; People
440; Plimpton v. Somerset, 33 Yt., 283; Gage v. Graham,
Tappan, 29 Wis., 664.

In re

».

Haws,

57 111., 144; State v.

Pennsylvania Hall, 5 Pcim. St., 204; Borough of Dunmore's Appeal,
Compare Common; Layton «. New Orleans, 13 La. An., 515.
wealth V. Pittsburgh, 34 Penn. St., 496. In Vasser v. George, 47 Miss., 713,
720, £fmraZi, J., claims very broad authority for the legislature in adjusting
claims against municipalities.
^

53

id., 374

31
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Nature of municipal corporations. Before considering sonae
other cases, it may be well to refer briefly to the general nature of
municipal corporations.
Primarily these are public and their
powei-s governmental.
They are created for convenience, expediency and economy in government, and, in their public capacity,
are and must be at all times subject to the control of the state
which has imparted to them life, and may at any time deprive
them of it.
But they have or may have another side, in respect
to which the control is in reason, at least, not so extensive.

They
with peculiar powers and capacities for the benefit and convenience of their own citizens, and in the exercise of

may be endowed

which they seem not to differ in any substantial degree from the
They have thus
private corporations which the state charters.
their public or political character, in which they exercise a part of
the sovereign power of the state for governmental purposes, and
they have their private character in which, for the benefit or convenience of their own citizens,

they exercise powers not of a governmental nature, and in which the state at large has onl^'- an incidental concern, as it may have with the action of private corporations.

It

may not be possible to draw the exact

line between

the two, but provisions for local conveniences
water, liglit, public grounds for recreation,

for the citizens, like
and the like, are man-

ifestly matters which are not provided for by municipal corporations in their political or governmental capacity, but in that quasi
private capacity in which they act for the benefit of their corpoi-ators exclusively.^

In their public, political

no discretion but to act
within constitutional

as the state

capacity, they have

which has created them shall,

limits, command,

and the good government

This two-fold nature of municipal corporations has often been commented
upon and been made the ground of important decisions.
See Bailey v. New
'

3

Hill,

V.

New York,

Milhau ». Sharp, 15 Barb., 212, 213, -per Edwards, F. J.;
5 N. Y., 369, 375, per Jones, J. ; Storrs «. TJtica. 17 N. Y.
Batchellor,
53 id., 128, per Orover,J.;
104; People ?).
Western Savings Fund
Society v. Philadelphia, 31 Penn. St., 175; Touchard v. Touchard, 5 Cal.,306;
Holland «. San Francisco, 7 id., 361; San Francisco Gas Co. v. San Francisco,
9 id., 453; Western College v. Cleveland, 12 Ohio, N. S., 375, 377, per GlioUoii,
J.; Jones 13. New Haven, 34 Conn., 1, 12; Hewisou «. New Haven, 37 id., 475,
483; Detroit v. Corey, 9 Mich., 165; People v. Hurlbut, 24 id., 44; People i).
Common Council .of Deti'oit, 2S Mich., 228, 238; Hasbrouck v. Milwaukee, 13
Wis., 37; Atkins v. Randolph, 31 Vt., 226.
York,
Lloyd

531;
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of the state requires that the power should at all times be ample
to compel obedience, and that it should be capable of being
In the capacity in which they
promptly and efficiently exercised.
act for the benefit of their corporators merely, there would seem
to be no sufficient reason for a power in the state to make them
move and act at its will, any more than in -the case of any private
corporation. With ample authority in the state to mould, measure and limit their powers at discretion, and to prevent any abuse
thereof, their action within the prescribed limits, in matters of im-

portance to themselves only, it would naturally be supposed,
should be left to the judgment of their citizens and of their
chosen officers.

And this has been the view on which the several state legislatures have in general acted.
The largest liberty of action has
been permitted to municipal action in matters of local concern,
and very seldom has the disposition been evinced to interfere any
farther than was deemed necessary to prevent an oppressive exercise of local powers, and to confine them to proper local purposes.

And in

those cases in which

allowed to vote taxes

municipal corporations have been
foi' purposes not strictly local, but on the

grounds of special local benefit, the legislation has seldom gone
beyond giving permission to vote them if the electors of the

locality should elect to do

Whenever the legislation has gone
further than this, the courts have generally held that the legislaIn a leading case in
tive power of control had been exceeded:
so.

Vermont, the legislature provided for the appointment, by a county
commissioner, of a town agent, who should be empowered to purchase liquors on the credit of the town, and sell the same for such
admissible under what was known as the prohibitory liquor law, accounting to the town for the proceeds. The
" courts that have
act was held invalid ; the court declaring that
gone farthest in sustaining laws of state legislatures, against the
purposes

as were

restrictive provisions of state constitutions, repudiate entirely the
idea that a person, whether natural or artificial, can be compelled
by legislative enactment to become a party to, or to be subjected
'
A like doctrine has been strongly
to liability upon a contract."
'Atkins V. Randolph,
Just ce Black is quoted,

Vt, 326, 236, per Barrett, J. In tliis case, Chief
who, in that opinion of his in Sharpless». I'liiladel-

31

phia, 21 Peun. ft., 147, 165, which asserts legislative supremacy in matters

of
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asserted in Massachusetts,

wherein

a case

inwhicla the legislature

had taken steps looking to the establishment of a pecuniary demand against a municipal corporation, without its consent, the
court declared — having the municipal corporation in view as the
"
party to be charged — that it is not in the power of the legislature
debt from one person to another, without the consent,
express or implied, of the person to be charged," and that if the
" it would not be within the power of any
attempt were made,
judicial court to enforce such an act."* A similar ruling was
made in Maine in a similar case.^ In Wisconsin, the power of the
to create

a

legislature to force taxation upon the people for objects not within the customary grant of local powers for governmental purposes,
has been pointedly denied in cases in which the objects contemplated were presumptively of great local importance and value ;
one case, being that of an improvement of the city harbor,^ and
another that of a state normal school, to be located in the city,
whose money, collected for local school purposes, the state directed

In Michigan,

should be appropriated to its erection.''

the author-

taxation in very strong, if not extravagant language, nevertheless, interdo not say, however, that a contract between two
poses this caution:
That would
individuals, or two corporations, can he made by the legislature.
not he legislation. Besides it would he impossible, in the nature of things;

"I

for the

of

essence

'

Hampshire e.
land ■!).Lawrence,

'Brunswick

n.

a contract is the agreement

Franklin,

of the parties."

16 Mass., 76, 84, per

Parker, Ch.

J.

And

see

Rich,

12 111., 1, 8.

Litchfield,

3

Greenl., 28,33;

Bowdoinham

v.

Richmond,

6

id., 113.

' Hasbrouck

«. Milwaukee, 13 "Wis., 37.
In this case, Dixon, Ch. J., speakof
the
of
the
to
make
a contract for a municipal corporpower
legislature
ing
will,
ation against its
says : "It is certainly unnecessary at this day to enter
into an argument or to cite authorities to sliow that, under a constitutional
government like ours, the legislature has no such power." This decision is
defended in an able opinion by the same learned judge, in Mills «. Charlton,
See also Knapp «. Grant, 37 id., 147 ; State v. Tappan, 29 id.,
29 Wis., 413.
664.

Hahen, 33 Wis., 660, per Dixon, Ch. J. "Was it competent" it was
" for the legislature, without
case,
the assent of the city or its
inhabitants, thus to divert the funds raised and in the hands of the treasurer
for the purpose of erecting a suitable high school building, and to declai'e
•"State «.

inquired in this

that they should be appropriated, not for that purpose, but for the purpose of
purchasing a site for a state normal school in the city? We are clearly of
It is well settled as to all matters pertaining to
the opinion that it was not.
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ity of the state to appoint agents wlio, without the consent of a
city, might issue obligations binding upon it for the purchase and
embellishment of a public park for its citizens, was denied on like
grounds.^

In Kansas, where county

officers had issued to a cred-

itor of the county the county bonds, bearing

a rate

of interest

higher than was permitted by the law under which the debt was
contracted, it was decided that the legislature had no power to
"validate the bonds ; this being in effect the making of a new contract to which the county had not assented.'^ In Illinois, similar
decisions have been based upon a narrower ground. The constitution of the state provides that "the corporate authorities of
townships, school districts, cities, towns and villages,
may be vested with power to assess and collect taxes for corpoi-ate
"
and this, it is held, by implication precludes the levy
purposes ;
counties,

vested rights of property, whether real or personal, and to the obligation of
contracts, that municipal corporations are as much within the protection of

individuals are. The legislature cannot divest a municipal corporation of its property without the consent of its inhabitants, nor impair the obligation of a contract entered into with or in behalf
of such corporation."
the federal constitution

as private

'

People V. Common Council of Detroit, 28 Mich., 328. And see People v.
Hurlbut, 24 id., 44. In this last case, in answer to an objection that there was
no express saving of municipal rights in the state constitution, the following
" Some things are too plain to be written.
If this
remarks are made (p. 107) :
charter of state government which we call a constitution were all there was
command ; if the usages, the customs, the maxims, that have
of life, modes of thought, methods of trying facts by
the
habits
from
sprung
responsibility in neighborhood interests, the
mutual
and
the neighborhood,
precepts which have come from the revolutions which overturned tyrannies,

of constitutional

the sentiments of manly independence and self control which impelled our
ancestors to summon the local community to redress local evils, Instead of relying upon king or legislature at a distance to do so; if a recognition of all

these were to be stricken from the body of our constitutional law, a lifeless
skeleton might remain, but the living spirit, that which gives it force and attraction, which makes it valuable and draws to it the affections of the people,
it from the numberless constitutions, so called,
that which distinguishes
set up and thrown down within the last hundred
been
which in Europe have

years, many of which, in their expression, have seemed equally fair and to
possess equal promise with ours, and have only been wanting in the support
and vitality which these alone can give; this living and breathing spirit,
which supplies the interpretation of the words of the written charter, would
be utterly lost and gone."

' Shawnee County

v.

Carter,

3

Kans., 115.
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of local taxes, or the contracting of local debts, by agencies created
by the legislature, and not being the corporate authorities of the
locality to be taxed, or to be bound by the debts> While as has
been said, the ground chosen in those cases is narrow, the decis-

ions are nevertheless of very general application, for the terms in
which authority overthe municipal corporations is conferred by
other constitutions, though not the same, will generally be found
A similar decision has been made
open to similar implications.
in

Tennessee.^

In

one or two states an inclination has been manifested to accept, in its broadest signification, the language in which an unre-

stricted authority in the legislature over the whole subject of taxation is usually spoken of when there is no occasion for pointing
It has already been shown by the citation of a
the limitations.
large number of cases that no such unrestricted power exists, and
it may safely be asserted that it ought not to exist. It is not difficult to give the most reckless robbery for private purposes the
forms of constitutional action, and it is as easy to call it a tax as
it was in former periods to call those exactions which were enforced by prisons and physical suffering and the quartering of
a ruthless soldiery upon the people by the gentle name of benevTaxation is a fearful power, but, like other legislative
olences.
powers in representative
ances.

It

government,

is certainly limited

as

it has its checks and bal-

to purposes, and, as has been

'People V. Chicago, 51 111., 17; People v. Salomon, id., 37; Harward v.
Drainage Co., id., 130 ; Lovingston v. Wider, 53 id., 803 ; People ■».Canty, 55
id., 33 ; Wider •;>.East St. Louis, id., 133 ; Sleiglit v. People, Sup. Ct. 111., 1875,
7 Chicago Legal News, 292.
' Pope V. Phifer, 3 Helsk., 683, in ■which an able opinion is delivered by
Freeman,

J.

See also, State

The

v.

LetHngwell,

54 Mo., 458 ; People v. Hastings,

in Heiskell involved the validity of an act of the legislature appointing a state hoard for the levy of county taxes in a few counties
named. The court held the act invalid, as being inconsistent with the right
of local taxation which by implication was considered retained and intended
And after commenting upon the maxto be perpetuated by the constitution.
im that taxation and representation go together, the court query concerning
'■
Can it be believed for a moment that the power was
the board in question :
29 Cal., 449.

case

ever intended to be delegated by the people to the legislature to authorize such
a body, so appointed and constituted, to perform the functions assigned to
them in this act ? We think no reasonable man can come to such a conclusion."

CH.

XXI.]

generally
universally

A

LOCAL

TAXATION UNDER COMPULSION.

believed, by local rights immemorially

487

existing and

recognized.

recent case in Alabama is of importance as bearing upon
this question just mentioned.
An act of the legislature of that
state constituted a board, consisting of the president of the court
of county commissioners of revenue of Mobile county, the mayor

of Mobile, the president of the bank of Mobile, the president of
the Mobile chamber of commerce and one citizen of the county
of Mobile to be appointed by the governor, who, and their successors, were to be commissioners

for the purpose of improving
the river, harbor and bay of Mobile.
The county commissioners
of revenue were directed to issue to said board bonds to the
amount of $1,000,000, binding upon the county, to be made
payable as they should determine, and " to levy such tax as may
be deemed proper to pay such bonds."
The constitution pro"
vides that
No power to levy taxes shall be delegated to individuals or private corporations;" but the act was nevertheless
sustained in an opinion that does little more than to allude to the
very important question arising under the state constitution, and
avoids the discussion of general principles.*
A case which was more considered was decided a few years
since

in New York.

An

act of the legislature had named com-

authorized them to lay out and construct roads in two
townships named, at a cost per mile not exceeding $20,000, excluThe sum necessary to be raised to meet the exsive of bridges.
missioners,

pense was to be obtained by a sale of town bonds, to be issued

by the town officers on the requisition of the commissioners, and
The roads, it will be seen, were local roads, to
by the latter sold.
be constructed by state agents at the cost of the towns
'

President and Commissioners,

etc., v. State, 45

Ala.,

399.

The

;

case

neither
in whicli

tlie question arose was a proceeding in mandamus against tlie county commissioners of revenue, to compel tliem to issue bonds under the act to the harbor

In answer to the objection that here was a case of deleimprovement board.
gation of the power to tax, which by the constitution was forbidden, Safford,
J., delivering the opinion of the court, says : " even if it be a delegation of
the taxing power to individuals or private corporations, that portion of the act
only need be vitiated." "We should understand from this that the court did
not regard the conferring upon this board the power of making the improvement, and of demanding and making use of bonds binding upon the county,
for tJie purpose, as being equivalent to a delegation of the power to tax.
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local officers being consulted or
allowed any authority whatever in the premises, or even the priviThe work was exceptionally if not extravalege of being heard.
gantly expensive, and it is difficult to conceive of any justifiable
ground for forcing upon an unwilling people an expense of. this
the people of the towns nor the

description, when no corresponding burdens were imposed on other
localities. The court of appeals, however, felt constrained to uphold this legislation, basing their decision upon the ground of a
general power in the legislature over the subject of taxation, which

in this particular was not restricted by any express provision of
the state constitution.^

Conceding this to be sound doctrine, it must nevertheless he
called hard doctrine.
Such legislation stands wholly apart and
distinct from all the ordinary provisions for the construction and

The customary regulations are made on
support of highways.
some rule of apportionment, and this case had no rule but the
And it may well have been
special legislative determination.^
specially objectionable, be-

regarded by the

people concerned

cause depriving

them of one of the privileges intended to be se-

as

That instrument had
by the state constitution.
provided that local officers should be chosen by the voters of the
locality,' and it doubtless intended that they should be left to
cured to them

exercise the usual local powers.
missioners

While this appointment of com-

for roads in the two towns avoided

a

violation of the

words of the constitution, the violation of its spirit, unless the roads
were in importance something more than ordinary town highways,
is a well known principle, howwould seem to be undoubted.

If

ever, that a legislative violation of the spirit of the constitution

permit of judicial correction.
A case in Pennsylvania in which the legislature provided for
the construction of an exceptionally expensive road at the cost of
does not ordinarily

People V. Flagg, 46 N. Y., 401.
' In Goodrich v. Turnpike Co., 26 Ind., 119, an act "to allow county commissioners to organize turnpike companies," which permitted the cost of constructing the turnpike to be assessed upon the real estate within three-fourths
of a mile of the proposed road, was sustained. This was an exceptional
method, hut not unknown to the law, and it was neither oppressive nor was
the whole matter taken out of the hands of the local authorities.
'

3

Const, of

N. Y.,

art.

X,

§ 2.

CH.

XXI.J

LOCAL

the people

TAXATION UNDER COMPULSION.

489

living on and near the same without their consent, and

the court found, for the local but for the general benefit,
must be regarded as opposed to the one in New York.
The court
held that, on the general principles governing taxation, the legislature had no such power.^
And this decision finds, as we think,
not, as

strong support in a recent decision of the court of appeals of
Kentucky ; a court whose decisions in matters of taxation are alThe case there was one of a city assessways able and strong.
ment.
It was denied that the legislature possessed the power to
require a certain portion of one street in a city to be improved in
a manner

exceptionally expensive, at the cost of abutting owners
and without their consent, when by the law as- to all the other
streets, the owners of the larger proportion of the frontage must
petition for such an improvement before it could be ordered.* The
assessment, as were those in Penn-

case was one of an invidious

"A law," it is said by the court, ''imsylvania and New York.
posing taxation on the general public, the evident intent and legitimate results of which are to equalize the burden so far as pracwill not

of the fundamental law,
But when,
merely because that desirable end may not be attained.
as in this case, the most probable if not the necessary consequence
of the law is to produce the most oppressive inequality, and to
compel a small minority of tax payers to provide, at their sole
ticable,

expense,

be held as violative

an improvement of general

utility and public interest,

the construction of which costs more than double as much as the

of such improvements in general use, and from which,
when constructed, the general public derives almost as much advantage as themselves, it assumes the character of an attempted
character

exercise of arbitrary power over the property of this minority ; it
becomes in a constitutional sense a taking and appropriation of

their private property to the public use without compensation, and
it cannot be sustained, so long as the safeguards placed around
the citizen by our fundamental law are respected and upheld. No
such power over the property of the citizen can be constitutionally exercised by any department of our state government; and
whenever it is attempted, it is the imperative duty of the judi1 Matter

' Howell

of Washington Avenue,
V.

Bristol,

8

Busli,

69 Penn. St., 352.

493, per

Lindsay,

J.
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constitutional rights
affected." Whatever may be

to interpose in behalf of those whose

are being thereby

prejudicially
thought of the relative soundness of these decisions in matters of
law, those which deny the power to levy such invidious burdens
are most likely to conduce to equality and fairness in matters of
local taxation, and with just purposes and purity in legislation.
It is difficult to conceive of a more corrupting power than that of
voting taxes by those who are not to feel them, especially when
the expenditure may be confided to those who have no interest,
personally or as corporators, and who will presumably be cononly to the extent that they can make
the taxes which others are to pay.
cerned

In

another recent case in New

a personal

profit of

York, it is decided that the legis-

lature may require a village to levy a trpecial tax to be expended
in the construction of a state educational institution at that lo-

This decision is based upon the sovereign power of the

cality.'

state to tax and apportion the public
unless

burdens

;

a

power which,

it is subject to implied limitations, would enable the legis-

require its capital town to construct the state
house, another town to construct the state prison, and so on, to the
It has been seen that a decision
entire relief of the state at large.
lature of

a state to

in Wisconsin is opposed to the one just cited, and that derives
strong support in more recent cases in Illinois.'
The New York cases which have been mentioned find abundant
justification in an earlier case in the same state, and could not well
have been decided otherwise without rejecting that as an authority.
The facts in that case were the following :
Certain citizens of Utica, in order to secure the connection of
the Chenango with the Erie at their place, entered into a bond,
conditioned to pay to the state some $38,000, the estimated increased expense in bringing the canal to that point, instead of to
another which had been proposed.
Having thereby secured the
location, the legislature then interfered for their relief, and required the amount of the obligation to be assessed as a tax upon
■Gordon

v.

Comes, 47

N. Y.,

COS.

' Livingston County
is commented

b. Weider, 64 111., 427, is specially referred to. This case
on and explained in Burr «. Carbondale, Sup. Ct. 111., 1874,

Chicago Legal News, 350, in which it was held competent to permit a locality
to vole special aid to a state building.
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the real estate

o£ the

"Was this a constitutional
city of Utica.
" The
tax ? The supreme court of the state held that it was.
general purpose of raising the money by tax was to construct a
canal, a public highway, which the legislature believed would be
a benefit to the city of Utica as such ; and independently of the

bond, the

is the ordinary one of local taxation to make or

case

*
improve a highway."
How far the principle of this case can be carried beyond the
exact state of facts upon which it was decided, is a question of

for instance, have been within
Would
highest interest.
the power of the legislature to compel the city of New York to
or to construct at its own
bear the whole cost of the Erie canal
?

it,

the

Erie railroad

a

?

?

Or might the whole cost of the Hoosac
Or might Chicago or St. Louis
tunnel be thrown upon Boston
be compelled to construct
system of railways through the state,
on the ground, that in the opinion of the legislature the railways
cost the

'

a

a

?

a

terminus
If
would specially benefit the city which was made
power to require such expenditures can rest in the hands of any
legislature, restrained only by sense of the responsibility of its
of

Thomas

b.

Leland,

34 Wend., 65, 67, per Oowen,

J.

Under the principles

it

a

it

had the power
the
of
commutation
munipalities
moneys, or
to require the refunding by
moneys paid to procure substitutes, where the effect was to relieve the muniwent to aid
draft. The purpose of the payment, so far as
cipality from
this decision,

might, perhaps, be held that the legislature

a

;

the government by money or men, was public and yet as such payments are
law levying taxation to refund
made by parties for their own advantage,
"an
imperial rescript," rather than
declared
to
resemble
is
judicially
them

a

:

9,

Thompson, J., in Tyson v. School Directors, 51 Penn.
constitutional taxation.
Milford,
®.
59 Me., 315, 318, Appleton, Ch. J., in denying
23.
In Perkins
St.,
the authority to authorize the refunding of commutation moneys by towns,
" The money was voluntarily paid, and without expectation of repaysays
gift — so understood, so intended by all the parties subscribment. It was

ing.
ment.

It

was no advance or loan to the town, with the expectation of repay"Whether the gift was to the soldiers enlisting, or to the town, makes

The naked question recurs. Can the town raise money to give
gift as
not
gift to any public purpose. It
This
to individuals
If town can give to A., can give to B.
recompense for past generosity.
If can give little, can give much. If can give, then every man holds
his estate subject to the will of the majority, who can give away as much or
for public purposes, and for those the right
little as they please. Taxation
taxes
to
unlimited. Taxation
impose
imposed by the
of the government
But
taxes
to
plaintiff's
meet
the
its
claims would
exigencies.
state to meet
for
to
an
indivi.lual."
gift
be taxes for private purpose,
it

a

a

a

is

is

is

it

a

it

it

a

is

a

?

is

no difference.
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is always a possibility that
the members may at some time discover that a majority of the
constituencies would be pleased to see the power exercised.'
Another recent case in New York seemed to interpose a check
to the unlimited power of the legislature over the taxation of
members

to their constituents,

there

The point of the decision was, that
municipal corporations.
towns could not be compelled to give aid to railroad corporations
The decision was an able one, and
by subscribing to their stock.
But this decision, so far

made by the court of last resort.^

as

in

it would be possible, was shortly afterwards
qualified, and, as it would seem, overruled by the assistant court,
called the commission of appeals.
The case decided by this
court asserts a power in the legislature broader and more absothe nature of things

lute than has ever been applied in this country, by any court of
corresponding dignity, whose decisions have fallen under our no-

The point of the decision was, that where the legislature
had once empowered a commissioner, appointed for a town, but
not by it or by any town officer or authority, to subscribe for the
town to the stock of a railroad corporation, on the condition pretice.

cedent of obtaining

the assent of

majority of the resident taxpayers, the legislature had full power afterwards to remove the
condition and empower the commissioner to bind the town by a
a

''
As it is obvious," say the court, "that
subscription without it.
all the property of a town, as an artificial being, is public property, and must usually have proceeded from the exercise of the

power of taxation, and as the private rights of individuals residing in the town can only be affected through the exercise of
the power of taxation, it follows that the substantial power of the
'

In Freeland v. Hastings, 10 Allen, 570, 580, Bigelow, Cli. J., speaking of the
right of the state to apportion among the municipalities the expense of high" Perfect equality in the allotment of public
ways, etc., says:
burdens is unattainable.
If they are distributed on just principles, applicable alike to all on
■whom
they are imposed ; if no undue discrimination is made among those
on whom a charge or duty is laid; if no tax is assessed which Is disproportionate, or ' without, the assent of the people or their representatives,' substantial equality will be attained, and no legal or constitutional right or privilThis seems to us an admirable statement of
ege will be violated or evaded."
the principles governing the imposition by the state of burdens upon the
municipalities.
»

People

V.

Batchellor,

53

N. Y.,

13?,

opinion by Orover,

J.
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legislature, througli tlie power of taxation, is broad enough to
sustain the requirement to a town to aid in the construction of a
railroad, in the construction of which, in the judgment of the

And if it may do this dipublic interest.
rectly by the imposition of a tax, and the direct and immediate
employment of the money raised, it is not perceived how the
legislature, it has

a

issuing of bonds, with the only contingency of taxation to follow,
can be beyond the legislative power ; nor how the more remote
possibility of becoming chargeable
can alter the case." '

As

the commissioner who

town officer, nor

a

made

by reason of holding
the subscription

stock,

was not a

town agent with the town's consent, it is mani-

fest that he was able to accomplish what was said by the eminent

" imPennsylvania judge, whose views have been quoted, to be
"
possible in the nature of things — a contract without the consent

of the parties.''
It must, we should suppose, be conceded that the doctrine that
the legislature may do anything to which it gives the form of
taxation, and which is not expressly forbidden by the constituIt constitutes a standtion, is necessarily corrupting in practice.
ing invitation to corrupt classes of the state to flock to the state
capital with schemes for enriching themselves at the expense of
localities ; and it would be remarkable if they were not often sucPerhaps, if the state were owner of important public
works, a more tempting attraction might thereby be presented,
But even this might
and the municipalities be left unmolested.
cessful.

for the evils of vicious legislation are likely to
increase and multiply in every direction, when once it is admitted that they are subject to no legal restraints, and that the

prove otherwise,

central authority may legislate on local matters which concern
only the locality, and, concerning which, the members acting will

know nothing, except

as interested

parties may undertake to in-

form or misinform them.
' Johnson.

ion in tiie
Bockes,

Com., in Duanesburgh v. Jenkins, 57 N. Y., 177, 187. The decisreversei the decision in supreme court made by Judges James,

case

Bosecrans and Potter.

'Black, Ch. J., in Sharpless
also what is said by Mellen, Ch.
112, 114.

v.

Philadelphia,

21

J., in Bowdoinham

Penn.
v.

St.,

147,165.

Richmond,

6

See

Greenl.,
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All

the property of a municipal coporation may be assumed to
come from taxation.
If any of it comes from gift or grant, it is

not believed that the nature of its ownership is any different on
that account, unless the gift or grant was charged with a trust.
It is public property, but public for the purposes of the municiIf any of it has
pality, and not for the purposes of the state.
for special purposes, under state authority, the state
may compel its proper application. The state must have a power
of direction, also, in cases where municipal powers are so modified
as to preclude the contemplated purpose being followed ; but it is
been raised

believed to be an unsound doctrine that the legislature of the state
may, for that reason or any other, apply it to state uses, or even to
of the people concerned. Mr. Justice
Story early expressed the view that the legislature, changing, modifying, enlarging or restraining the local powers, must secure the
property for the uses of those for whom, and at whose expense, it
was originally purchased.^
There can be little doubt that this is
local

uses, against the consent

to say the least, less safe, either to the general interests of the

It

said, the fact that

very true, as has often been
liable to abuse,
no argument
is

state or of the municipalities.

is

is,

the view that has been generally acted upon, and that any other

a

it

;

a

is

power
reason which
would only constitute
against its existence
should influence the people to expressly withhold the grant of

is

a

inconsistent with any
substantial constitutional protection to local self-government —
that feature of the American representative system which has

cise such

power, and' that its existence

is

it

considpower when framing their constitution. But when
ered that the states in general have not been accustomed to exer-

it

4

9

'

Terrett ®. Taylor,
Cranch, 43, 52. " It maj' also be admitted," lie says,
in Dartmouth College v. "Woodward,
Wheat., 518, 594, "that corporations for
mere public government, such as towns, cities and counties, may, iu many
But
will hardly be contended
respects, be subject to legislative control.

it

is

that, even in respect to such corporations, the legislative power
so transcendent, tliat
may, at its will, take away the private property of the corporation, or change the uses of its private funds acquired under the public faith.
confiscate to its own use the private funds which
municipal corporation holds under its charter, without any default or consent of
the corporators?" And again, on p. 698, he says of the state: "it cannot
recall its own endowments granted to any hospital, or college, or city, or

town."

a

Can the legislature

.
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usually been looked upon as the corner stone of all, and must leave
the municipalities at the mercy of legislative majorities, it may
justly be questioned whether the recognition of the power is not
an innovation.

It

is not to be forgotten that the power

destroy'' — an

in ques-

"a power to
expression which loses none
of its force when applied to municipal corporations — and that
it is capable of being exercised in legitimate modes to the
tion is

destruction of private fortunes.
And the subject seems to invite
the remark, as bearing upon the question whether the early New
York decision, which has been referred to, was not a departure
from sound principle, that if the legislature of the state may vote
the local taxes, or take the moneys which have been raised by
taxation for local purposes, and appropriate them to other purposes in their discretion, on any assumption that, as they have
now become public funds, they must be at the state's disposal ;
then the maxim that taxation and representation go together,
would seem to be merely a glittering generality, promising much,
For any reliance upon responsibility to
but assuring nothing.
constituents, as a check upon extravagant- taxation and reckless
misappropriation, becomes useless, and indeed worse than useless,
because deceptive, if the constituency in general, instead of bearing the burden of evil legislation, may actually, in some cases,
have the general burden diminished by the selection of particular
communities for exceptional and invidious taxation. And any
principle in representative government may well be considered
obsolete when, as applied, it only removes the substantial respon-

sibility and restraining power from the constituency concerned to
a

distant central authority.^

' On this general subject, reference is made to the case of Sleight v. People,
Sup. Ct. 111. (1875), 7 Chicago Legal News, 392. The facts were, that a. rail—
way was built through four townships — Oxford, Clover, "Weller and G-alva

of Henry county. Two of these townships — Weller and Galva — subscribed
The
for capital stock and issued their bonds in payment of the subscription.
" the taxes to be collected from
that
provided
railroad
company
charter of the
said railroad company for county and township purposes, by the several
counties and townships through which said railroad runs, shall be paid to
and set apart by the county treasurer as a sinking fund to redeem the princiOn
pal of the bonds Issued by any township or townships in said county."
behalf of the railroad company, the claim was made that the entire tax collected from the railroad company, for county and township purposes, in the
several townships through which the railroad runs, should be paid to and set

