CHAPTEK XIX.

OF THE APPLICATION OF THE PARTNERSHIP ASSETa

285. In general.

286. What principles govern.

•

287. Application by partners

themselves while partner-

ship continues.

288. Right of firm to assume

individual debts of part-

ner.

289. Application by court Firm

creditors have priority.

CHAPTER XIX.

290. Joint but not firm cred-

itors postponed.

291. Partner cannot com-

OF THE APPLICATION OF THE PARTNERSIDP ASSETS.

pete with firm creditors.

292. Individual creditors

postponed to partners'

claims.

293. Individual creditors usually

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

have priority in individ-

ual assets.

294 The contrary view.

295k Rules apply only where

there are two funds.

296. Firm cannot compete

with separate creditors.

297. Right of partner to

apply individual assets to

firm debts.

298. Right of partners to convert

firm property into indi-

vidual property.

299. Application where there was

no ostensible partnership.

300. Equitable rules do not de-

feat legal priorities.

285. In general. The question of the proper applica-

tion and distribution of the partnership assets has given rise

§ 293. Individual oreditors usually
§ 285. Ingener~l
286. What principles govern.
have priority in individ287. Application by partners
ual assets.
themselves while partner294. -The contrary view.
ship continues.
295. Rules apply only where
288. -Right of firm to assume
there are two furids.
individual debts of part296. Firm cannot compete
with separate creditors.
ner.
289. Application by court-Firm
297. Right of partner to
apply individual assets t.o
creditors have priority.
firm debts.
290. Joint but not firm creditors postponed.
298. Right of partners to convert
firtn property into indi291. Partner cannot comvidual property.
pete with firm creditors.
299. Application where there was
292. Individual creditors
postponed to partners'
no ostensible partnership.
800. Equitable rules do not declaims.
feat legal priorities.

to no little difficulty and conflict of decision. The chief

sources of difficulty have been disputes between the credit-

ors of the partnership and the creditors of the individual

§_285. ln general.-The question of the proper applica-

partners. May the creditors of the individual partners ob-

tain, in any way, the application of partnership funds to

their claims ? May partnership creditors, whose claims are

not satisfied out of the partnership property, have recourse

to the individual property of the partner, and in such case

may they share equally with individual creditors or must

they be postponed until individual creditors are paid ? These

and similar questions indicate the difficulties which arise.
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and similar questions indicate the difficulties which arise.
183

286, 287.] LAW OF PABTNEBSHIP.

286. What principles control. At the foundation o\

the matter lies the rule, already noticed, 1 which must con-

stantly be kept in mind. The capital or property of the

firm has been contributed for partnership purposes, and it

is part of the implied, if not the express, understanding be-

tween the partners, that the partnership property shall be

used only for partnership purposes, e. g., to pay partnership

debts. Each partner has therefore the right to insist that

the partnership property shall be so applied. This right is

the right of the partners as between themselves; but it has

sometimes been regarded, not as the right of the partners,

but as the right of the partnership creditors, and many cases

have been decided upon this erroneous assumption. If it is

a right of the partners, it is one which they may waive if

they see fit to do so ; but if it is a right of the creditors, then

it is not one which the partners can waive.

The question may present a different aspect if it arises

while the partnership is still going on than it will if it arises

after the partnership has been dissolved and the affairs are
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being wound up under judicial direction, and we will there-

fore separately consider each phase.

287. Application of the assets of a going partnership

by the partners themselves. "While the affairs of the part-

nership are still going on and its property and business are

still in the hands of the partners themselves, it is, in general,

true that they may make such disposition of the property as

they see fit. It has sometimes been said that the partnership

creditors have a kind of lien upon the partnership assets, but

this is not true. It is the property of the partners, which

they may, in general, deal with as they please. 1 Thus they

1 See ante, 122-124 with their property as they see fit.

2 Thus in Reyburn v. Mitchell The firm creditors have no lien on

(1891), 106 Mo. 865, 16 8. W. Rep. the partnership property for the

592, 27 Am. St. Rep. 350, the court, payment of their debts while the

§§ 286, 287.]
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§ 286. What principles eontrol.-At the foundation ct
the matter lies the rule, already noticed,1 which must constantly be kept in mind. The capital or property of the
firm has been contributed for partnership purposes~ and it
is part of the implied, if not the express, understanding between the partners, that the partnership property shall be
used only for partnership purposes, e.g., to pay partnership
debts. Each partner has therefore the right to insist that
the partnership property shall be so applied. This right is
the right of the partners as between themselves; but it has
sometimes been regarded, not as the right of the partners,
but as the right of the partnership creditors, and many cases
have been decided upon this erroneous assumption. If it is
a right of the partners, it is one which they may waive if
they see fit to do so; but if it is a right of the creditors, then
it is not one which the partners can waive.
The question may present a different aspect if it arises
while the partnership is still going on than it will if it arises
after the partnership has been dissolved and the affairs are
being wound up under judicial direction, and we will therefore separately consider each phase.

quoting from Sexton v. Anderson, firm continues to exist Partners

95 Mo. 381, say: "The partners have a right to have the partner-

may, so long as the firm exists, do ship property applied to partner-
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§ 287. Application of the assets of a going partnership
by the partners themselves.-W.hile the affairs of the partnership are still going on and its property and business are
still in the hands of the partners themselves, it is, in general,
true that they may make such disposition of the property as
they see fit. It has sometimes been said that the partnership
creditors have a kind of lien upon the partnership assets, but
this is not true. It is the property of the partners, which
they may, in general, deal with as they please.1 Thus they
1 See

ante, §§ 122-124.

with their property as they see fit.
2 Thus in Reyburn v. Mitchell The firm creditors have no lien on
(1891), 106 Mo. 865, 16 S. W. Rep. the partnership property for the
592, 27 Am. St. Rep. 350, the court, payment of their debts while the
quoting from Sexton v. Anderson, firm continues to exist. Partners
95 Mo. 381, say: "The partners have a right to have the partner·
may, so long as the firm exists, do ship property applied to partne~
1S.

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

\r\

<

cH

u

9

-^r

*{

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

APPLICATION OF PARTNERSHIP ASSETS. [ 288.

may sell it, mortgage it, or turn it out in payment of their

APPLICATION OF P .A..RTNERSHIP ASSETS.

[§ 288.

partnership debts. They may sell it all in good faith, and the

purchaser will get a good title, even though the firm was in-

solvent. They may also, it is held, transfer the firm property

to pay their joint debt, though it be not a partnership debt,

and the joint creditor will thereby obtain a good title to the

firm property. 1

288. Same subject Right of firm to assume or pay

individual debts of the partners. Whether, however, the

partners may apply the partnership property in payment of

the individual debt of one of the partners has been much

disputed. It is conceded that they may do this if they re-

serve enough to satisfy the partnership creditors ; 2 but where

may sell it, mortgage it, or turn it out in payment of their
partnership debts. They may sell it all in good faith, and the
purchaser will get a good title, even though the firm was insolvent. They may also, it is held, transfer the firm property
to pay their joint debt, though it be not a partnership debt,
and the joint creditor will thereby obtain a good title to the
firm property .1

the partnership is already insolvent, or where such an ap-

plication will leave it insolvent and unable to pay the part-

nership debts, there is controversy.

It is held, on the one hand, that if the firm is then in-

solvent, or if such an application of their assets will make

them insolvent, it would be fraud upon the partnership cred-
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ship purposes, but this is a right or erty. Instead of selling for cash,

lien which they may waive. Hence they may transfer firm property

the great majority of adjudicated to pay a firm debt. And they may

cases are to this effect: that all the transfer the firm property to pay

partners may, by their joint act, a joint debt for which they are

dispose of partnership property in jointly liable outside of the busi-

liquidation and payment of a debt ness of the firm, and v the joint

owing by an individual member of creditor will obtain a good title to

the firm. The qualification is that the firm property." To same effect:

the transaction must be in good Citizens' Bank v. Williams (1891),

faith, and not for fraudulent pur- 128 N. Y. 77, 28 N. E. Rep. 33, 26

poses." Am. St. Rep. 454.

1 Thus in Saunders v. Reilly * See Schmidlapp v. Currie (1878),

(1887), 105 N. Y. 12, 12 N. E. Rep. 55 Miss. 597, 30 Am. Rep. 530; Hage

§ 288. Same subject - Right of firm to assume or pay
individual debts of' the partners.- Whether, however, the
partners may apply the partnership property in payment of
the individual debt of one of the partners has been much
disputed. It is conceded that they may do this if they reserve en.o ugh to satisfy the partnership creditors; :z but where
the partnership is already insolvent, or where such an application will leave it insolvent and unable to pay the partnership debts, there is controversy.
It is held, on the one hand, that if the firm is then insolvent, or if such an application of their assets will make
them insolvent, it would be fraud upon the partnership cred-

170, 59 Am. Rep. 472, the court v. Campbell (1891), 78 Wis. 572, 47

say: "All members of a firm may N. W. Rep. 179, 23 Am. St. Rep.

sell the partnership property, even 422; Woodmansie v. Holcomb

if wholly insolvent, to a purchaser (1885), 34 Kan. 35, 7 Pac. Rep. 603;

in good faith, and thus convey, Jewett v. Meech (1884), 101 Ind.

free from the claim of firm credit- 289.

ors, a good title to the firm prop-
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§ 288.]

LAW OF P .A..RTNERsHIP

LAW OF PARTNERSHIP

itors to permit such an application, and it will therefore not

be allowed. 1

It is contended, on the other hand, that if done while the

partners are still in control of their business, they may make

such an application, if they act in good faith, though they

were already or thereby became insolvent.*

The weight of modern authority seems to support the

latter view.

1 See Ransom v. Vandeventer

(1863), 41 Barb. (N. Y.) 307; Wilson

v. Robertson (1860), 21 N. Y. 587;

Hage v. Campbell, supra; Menagh

itors to permit such an application, and it will therefore not
be allowed.1
It is contended, on the other hand, that if done while the
partners are still in control of their business, they may make
such an application, if they act in good faith, though they
were already or thereby became insolvent. 2
The weight of modern authority seems .to support the
latter view.

v. Whitwell (1873), 52 N. Y. 146, 11

Am. Rep. 683, Ames' Cases on

Partn. 229; Kurner v. O'Neil (1894),

39 W. Va. 515, 20 S. E. Rep. 589;

Hill v. Draper (1894), 58 Ark. 625,

24 S. W. Rep. 1075.

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

In Arnold v. Hagerman (1888), 45

N. J. Eq. 186, 17 AtL Rep. 93,14 Am.

St. Rep. 712, the court, adopting

the language of Clements v. Jes-

sup, 36 N. J. Eq. 569, says: "Part-

nership creditors, in equity, have

an inherent priority of claim upon

partnership property over individ-

ual creditors; and a transfer of

partnership property by one part-

ner, with the consent of the other

partners, or by all the partners, to

pay individual debts, is fraudulent

and void as to firm creditors, unless

the firm was then solvent and had

sufficient property remaining to

pay the partnership debts."

The indorsement of a note in

the firm name to secure the liabil-

ity of one of the partners when the

firm is insolvent is not fraudulent

as against firm creditors, provided

it is done for an honest purpose,

wj*.h the consent of the members

of W*> firm, and the indorsee did

not know that the firm was in-

solvent. Bernheimer v. Rindskopi

(1889), 116 N. Y. 428, 22 N. E. Rep.

1074, 15 Am. St. Rep. 414.

2 In Goddard-Peck Grocery Co.

v. McCune (1894), 122 Ma 426, 25

8. W. Rep. 904, 29 L. R. A. 681, the

court say: " No principle of law is

better settled than that, in the ad-

ministration of an insolvent part-

nership estate, the assets of the

firm must be applied to the satis-

faction of the firm creditors to the

exclusion of the creditors of the

individual partners. Hundley v.

Farris, 103 Mo. 78, 12 L. R. A. 254;

First Nat Bank v. Brenneisen, 97

Ma 148, and cases cited in each.

The principle we think equally

well settled by the more recent de-

cisions of this court, as well as by

the weight of judicial authority in

other jurisdictions, that the assets

of an insolvent firm, before disso-

lution, may, with the consent of all

Ransom v. Vandeventer not know that the firm was in·
(1863), 41 Barb. (N. Y.) 307; Wilson solvent. Bernheimer v. Rindskopl
v. Robertson (1860), 21 N. Y. 587; (1889), 116 N. Y. 428, 22 N. E. Rep.
Hage v. Campbell, supra; Menagh 1074. 15 Am. St. Rep. 414.
v. Whitwell (1~73), 52 N. Y. 146, 11
2 In Goddard-Peck Grocery Co.
Am. Rep. 683, Ames' Cases on v. McCune (1894), 122 Mo. 428, 26
Part;n. 229; Kurner v. O'Neil (1894), S. W. Rep. 904, 29 L. R. A. 681, the
39 W. Va. 515, 20 S. E. Rep. 589; court say: "No principle of law is
Hill v. Draper (1894), 58 Ark. 625, better settled than that, in the ad24 S. W. Rep. 1075.
ministration of an insolvent part.
In Arnold v. Hagerman (1888), 45 nership estate, the assets of the
N. J. Eq. 186, 17 Atl Rep. 93,14Am. firm must be applied to the satisSt. Rep. 712, the court, adopting faction of the firm creditors to the
the language of Clements v. Jes- exclusion of the creditors of the
sup, 36 N. J. Eq. 569,--says: "Part- individual partners. · Hundley v.
nership creditors, in equity, have Farris, 103 Mo. 78, 12 L R. A. 254;
an inherent priority of claim upon First Nat. Bank v. Brenneisen, 97
partnership property over individ- Mo. 148, and cases cited in each.
ual creditors; and a transfer of The principle we think equally
partnership property by one pa.r t- well settled by the more recent dener, with t.he consent of the other cisions of this court, as well as by
partners, or by all the partners, to the weight of judicial authority in
pay individual debts, is fraudulent other jurisdictions, that the assets
and void as to firm creditors, unless of an insolvent firm, before dissothe firm was then solvent and had lution, may, with the consent of all
sufficient property remaining to the partners, be applied to the satpay the partnership debts."
isfaction of all the individual debts
The in dorsement of a note in of the members of the firm, when
the firm name to secure the liabil- done in good faith. Sexton v. Anity of one of the partners when the derson, 95 Mo. 380; Reyburn v.
firm is insolvent is not fraudulent Mitchell, 106 Mo. 365 {supra), and
as a~ainst firm creditors, provided cases cited in each; Seger's Sons
it is done for an honest purpose, v. Thomas Bros., 107 Mo. 635. As '
wit.h the consent of the members Phelps v. McNeely, 66 Mo. 555, 27
of ~ firm, and the indorsee did Am. Rep. 378, is in conflict with
186
1 See
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APPLICATION OF P .A.RTNERSHIP .A..SSETS.

[§ 289.

[ 289.

289. Application of assets when distributed by court

Firm creditors first paid out of firm assets. When, how-

ever, the management of the partnership assets is taken out

of the hands of the partners who have made no previous

disposition of them 1 and put under the control of the

rington (1889), 119 Ind. 164,25 N. E,

Rep. 904, 4 L. R. A. 535; Winslow

v. Wallace (1888), 116 Ind. 317, 17

§ 289. Application of assets when distributed by courtFirm creditors first paid out of firm assets.·. When, however, the management of the partnership assets is taken out
of the hands of the partners-who have made no previous
• disposition of them 1 - and put under the control of the

N. E. Rep. 923, 1 L. R. A. 179; Elli-

son v. Lucas (1891), 87 Ga. 223, 13

S. E. Rep. 445, 27 Am. St. Rep. 242;

Smith v. Smith (1893), 87 Iowa, 93,

54 N. W. Rep. 73, 43 Am. St. Rep.

359; Teague v. Lindsey (1895),

Ala. , 17 So. Rep. 538; Huiskamp

v. Moline Wagon Co. (1886), 121

U. S. 310, 30 L. ed. 971, 7 Sup. Ct

Rep. 899; Case v. Beauregard (1878),
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99 U. S. 119; Pepper v. Peck (1890),

17 R L 55, 20 AtL Rep. 16; Wood-

mansie v. Holcomb (1885), 34 Kan.

35, 7 Pac. Rep. 603; Myers v. Tyson

(1896), Kan. , 43 Pac. Rep. 91;

Farwell v. Huston (1894), 151 III

239, 37 N. E. Rep. 864, 42 Am. St.

Rep. 237.

iThus, in Case v. Beauregard

(1878), 99 U. S. 119, it is said: "The

right of each partner extends only

to the share of what may remain

after payment of the debts of the

firm and a settlement of its ac-

counts. Growing out of the right,

or rather included in it, is the

right to have the partnership prop-

erty applied to the payment of the

partnership debts in preference to

those of any individual partner.

This is an equity that partners

have between themselves, and in

certain circumstances it inures to

the benefit of the creditors of the

firm. The latter are said to have

the privilege or preference, some-

the cases last cited and the great

weight of authority, it should not

be followed and is overruled."

In Fisher v. Syfers (1887), 109 Ind.

514, 10 N. E. Rep. 306, it is said:

" The rule that obtains in the dis-

tributioB of the estate of partners,

and under which partnership cred-

itors are entitled to priority of

payment out of the partnership

assets, is an equitable doctrine for

the benefit and protection of the

partners respectively. Partnership

creditors have no lien upon part-

nership property; their right to

priority of payment out of the firm

assets, over the individual cred-

itors, is always worked out through

the liens of the partners. Warren

v. Farmer, 100 Ind. 593; Trentman

v. Swartzell, 85 Ind. 44a Upon

the death of one partner, or where

the firm becomes bankrupt, or

where the partnership assets are

the cases last cited and the great rington (1889), 119 Ind.164. 25 N. E.
weight of authority~ it shoUld not Rep. 904, 4 L. R. A. 535; Winslow
be followed and is overruled."
v. Wallace (1888), 116 Ind. 317, 17 ·
In Fisher v. Syfers (1887), 109 Ind. . N. E. Rep. 923, 1 L. R. A. 179; Elli514, 10 N. E. Rep. 306, it is said: son v. Lucas (1891), 87 Ga. 223, 13
"The rule that obtains in the dis- S. E. Rep. 445, 27 Am. St. Rep. 242; .
tributioll of the estate of partners, Smith v. Smith (1893), 87 Iowa, 93,
and under which partnership cred- 54 N. W. Rep. 73, 43 Am. St. Rep.
itors are entitled to priority of 359; Teague v. Lindsey (1895), payment out of the partnership Ala. - , 17 So. Rep. 538; H uiskamp
assets, is an equitabJe doctrine for v. Moline W agori Co. (1886), 121
the benefit and protection of the U. S. 310, 30 L. ed. 971, 7 Sup. Ct.
partners respectively. Partnership Rep. 899; Case v. Beauregard (1878),
creditors have no lien upon part- 99 U.S. 119; Pepper v. Peck (1890),
nership property; their right to 17 R. L 55, 20 AtL Rep. 16; Woodpriority of payment out of the firm mansie v. Holcomb (1885), 34-Kan.
assets, over the indiVidual cred- 35, 7 Pac. Rep. 603; Myers v. Tyson
itors, is always worked out through (1896), - Kan. - , 43 Pac. Rep. 91;
the liens of the partners. Warren Farwell v. Huston (1894), 151 Ilt
v. Farmer, 100 Ind. 593; Trentman 239, 37 N. E. Rep. 864, 42 Am. St.
v. Swartzell, 85 Ind. 443. Upon Rep. 237.
1 Thus, in Case v. Beauregard
the death of one partner, or where
the firm becomes bankrupt, or (1878), 99 U.S. 119, it is said: "The
where the partnership assets are right of each partner extends only
· being administered by a court, the to the share of what may remain
rule of equitable distribution is after payment of the debts of the
applicable to' its fullest extent. firm and a settlement of its ac·
Where, however, the partners have counts. Growing out of the right,
the possession and control of their or rather included in it, is the
o'wn property, they have the right right to have the partnership propto make any honest disposition of erty applied to the payment of the
it they see fit; each has the right partnership debts in preference to
to waive his equitable lien, and to- those of any individual partner.
.gether they may sell, assign or This is an equity that partners
mortgage the property of the firm have between themselves, and in
to pay or secure either an individ- certain circumstances it inures to
ual debt of one of the partners, or the benefit of the creditors of the
the debts of the firm."
firm. The latter are said to have
To same effect: Purple v. Far- the privilege or preference, som&
187
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289.] LAW OP PARTNERSHIP.

court as in case of dissolution, bankruptcy proceedings and

the settlement of insolvent estates in courts of equity, a dif-

ferent rule prevails. Acting here upon the presumed inten-

tion and desire of each partner that the partnership assets

shall be applied to the discharge of the partnership liabil-

ities, the courts apply them first to that purpose, and exclude

the individual creditors of the partners from participation

until the firm creditors are paid.

So where firm property has been levied upon for the indi-

vidual debt of one partner, inasmuch as the only interest

which can be so sold is the partner's share in the final sur-

plus, 1 such levy must yield priority to subsequent levies for

debts due to the firm creditors. 2 And the same result will

ensue where one partner has mortgaged or otherwise incum-

bered his separate interest to secure his separate creditors. 3

But where all of the partners themselves, while the assets

remained under their control, have created valid liens upon

the property, the court in administering the estate will give

such liens effect. 4
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times loosely denominated a ' lien,' itors of the firm to avail them-

to have the debts due to them paid selves of his equity and enforce

out of the assets of a firm in course through it the application of those

of liquidation to the exclusion of assets primarily to the payment of

the creditors of its several mem- the debts due them whenever the

bers. This equity is a derivative property comes under its adminis-

one. It is not held or enforceable tration."

in their own right It is practi- 1 See ante, 100.

cally a subrogation to the equity of 2 Jarvis v. Brooks (1853), 27 N. H.

the individual partner, to be made 37, 59 Am. Dec. 359; Conroy v.

effective only through him. Hence, Woods (1859), 13 CaL 626, 73 Am.

court as in case of dissolution, bankruptcy proceedings and
the settlement of insolvent estates in courts of equity, a different rule prevails. Acting here upon the presumed intention and desire of each partner that the partnership assets
shall be applied to the discharge of the partnership liabilities, the courts apply them first to that purpose, and exclude
the individual creditors of the partners from participation
until the firm creditors are paid.
So where firm property has been levied upon for :he individual debt of one partner, inasmuch as the only interest
which can be so sold is the partner's share-in the final surplus,1 such levy must yield priority to subsequent levies for
debts due to the firm creditors.2 ....\..nd the same result will
ensue where one partner has mortgaged or otherwise incumbered his separate interest to secure his separate creditors.3
But where all of the partners themselves, while the assets
remained under their control, have created valid liens upon
the property, the court in administering the estate will give
such liens effect.'

if he is not in a condition to en- Dec. 605; Bullock v. Hubbard

force it. the creditors of the firm (1863), 23 CaL 495, 83 Am, Dec. 130;

cannot be. Rice v. Barnard, 20 Pierce v. Jackson (1810), 6 Mass.

Vt 479, 50 Am. Dec. 54; York 242, Ames' Partn. Cas. 293.

County Bank's Appeal, 32 Pa. St. 'Ewart v. Mercantile Co. (1895),

446. But so long as the equity of Mo. , 31 S. W. Rep. 1041.

the partner remains in him so * Smith v. Smith (1893), 87 Iowa,

long as he retains an interest in 93, 54 N. W. Rep. 73, 43 Am. St.

the firm assets as a partner a Rep. 359.

court of equity will allow the cred-
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times loosely denominated a 'lien,'
to have the debts due to them paid
-out of the assets of a firm in course
of liquidation to the exclusion of
the creditors of its several members. This equity is a derivative
one. It is not held or enforceable
in their own right. It is practically a subrogation to the equity of
the individual partner, to be made
effective only throug~ him. Hence,
if he is not in a condition to enforce it. the creditors of the firm
cannot be. Rice v. Barnard, 20
Vt. 479, 50 Am. Dec. 54; York
County Bank's Appeal, 32 Pa. St.
446. But so long as the equity of
the partner remains in him - so
long as he retains an interest in
the firm assets as a partner - a
court of equity.will allow the cred-

·itors of the firm to avail themselves of his equity and enforce
through it the application of those
assets primarily to the payment of
the debts due them whenever the
property comes under its administration."
I See ante, § 100.
2 Jarvis v. Brooks (1853), 27 N. H.
37, 59 Am. Dec. 359; Conroy v.
Woods (1859), 13 Cal 626, 73 Am.
Dec. 605; Bullock v. Hubbard
(1863), 23 Cal 495, 83 Am. Dec. 130;
Pierce v. Jackson (1810), 6 Mass.
242, Ames' Partn. Cas. 293.
3 Ewart v. Mercantile, Co. (1895),
- Mo. - , 31 S. W. Rep. 1041.
'Smith v. Smith (1893), 87 Iowa,
93, 54 N. W. Rep. 73, 43 Am. St.
Rep. 359.
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APPLIO.A.TION Oi' PARTNERSHIP ASSETS.

(§§ 290-292..

290. Same subject Joint but not partnership cred-

itors not preferred. The reasons which operate to give

firm creditors as such a preference in payment out of firm

assets operate to exclude from such priority any who do

not stand in that relation. It is consequently held that the

joint creditors of the partners as individuals, not being part-

nership creditors, must be excluded from participation in

the partnership assets until the firm creditors are paid. 1

291. Same subject Partner cannot compete with

firm creditors. So, if the firm be indebted to one partner,

inasmuch as he is himself, as a member of the firm, one of

the persons from whom his claim is due, and is therefore at

once both debtor and creditor, while as to the claims of

strangers against the firm he is a debtor simply, it is clear

§ 290. Same subject- Joint but not partnership creditors not preferred.-The reasons which operate to givefirm creditors as such a preference in payment out of firm
assets operate to exclude from such priority any who do
not stand in that relation. It is consequently held that the-~
joint crewtors of the partners as individuals, not being partnership creditors, must be excluded from participation in.
the partnership assets until the firm creditors are paid.1

that he is not strictly a firm creditor within the rule which

gives such creditors priority. It is settled, therefore, that

he cannot compete with the latter class in securing payment

out of the assets of the firm ; neither can his own creditors,

by virtue of his claim, be permitted to so compete. 2
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/ An exceptionjio this rule has been made where the firm

/ and the partner were carrying on separate trades, and the

/ claim was due in respect of goods furnished by one to the

I other as such separate traders. 8

292. Same subject One partner's share cannot be

reached by his creditors till partners' claims against firm

are satisfied. So, though the share or interest of one part-

ner in the final surplus may, as has been seen, be rendered

. available to his creditors, it must be kept in mind that that

surplus is not ascertained until not only the firm creditors

as such are paid, but also not until the claims of the re-

iSeeForsythv. Woods (1870), 11 AtL Rep. 952; Ex parte Ely the

Wall (U. S.) 484; Second Nat Bank (1881), 16 Ch, Div. 620.

v. Burt (1883), 93 N. Y. 233; Turner 8 See Ex parte Sillitoe (1824), 1

v. Jaycox (1869), 40 N. Y. 470. Glyn & Jameson, 374, Ames' Caa

2 See Edison Illuminating Co. v. on Partn. 428; Ex parte Cook (1831),

DeMott (1893), 51 N. J. Eq. 16, 25 Montagu, 228, Ames' Cas. on Partn.

432.
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§ 291. Same subject-Partner cannot compete withftrm creditors.- So, if the firm be indebted to one partner,
inasmuch as he is himself, as a member of the firm, one or
the persons from whom his claim is due, and is therefore at
once both debtor and creditor, while as to the claims of
strangers against the firm he is a debtor simply, it is clear
that he is not strictly a firm creditor within the rule which.
gives such creditors priority. It is settled, therefore, that.
he cannot compete with the latter class in securing payment
out of the assets of the firm; neither can his own creditors,
by virtue of his claim, be permitted to so compete. 2
An excepJipnJ;o this rule has been made where the firm
and the partner were carrying on separate trades, and the
claim was due in respect of goods furnished by one to theotber as such separate t.raders. 3

l

§ 292. Same subject - One partner's share cannot bereached by his creditors till partners' claims against firm
are satisfied.- So, though the share or interest of one partner in the final surplus may, as has been seen, be rendered
• available to his creditors, it must be kept in mind that that .
surplus is not ascertained until not only the firm creditor.s
as such are paid, but also not until the claims of the reAtl Rep. 952; Ex parte Blythe
(1881), 16 Ch. Div. 620.
3 See Ex parte Sillitoe (1824), 1
Glyn & Jameson, 374, Ames' Cas.
on Partn. 428; Ex parte Cook (1831),
Montagu, 228, Ames' Cas. on Partn.~
432.
189

1 See Forsyth v. Woods (1870), 11
Walt (U.S.) 484; Second Nat. Bank
v. Burt (1883 ), 93 N. Y. 233; Turner
v. Jaycox (1869), 40 N. Y. 470.
2See Edison illuminating Co. v.
DeMott (1893), 51 N. J. Eq. 16, 25
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spective partners against the firm, as for advances made or

money loaned to it, are satisfied. In equity, therefore, the

individual creditors of one partner cannot reach his share

until the claims of partners against the firm have been sat-

isfied. 1

293. Individual creditors usually given priority in

individual assets of a partner. The right of the firm

creditors to priority of payment out of the firm assets being

spective partners against the firm, as for advances made or
money loaned to it, are satisfied. In equity, therefore, the
individual creditors of one partner cannot reach his share
until the claims of partners against the firm have been satisfied.1

conceded, it has been urged that the separate creditors of

the partner were entitled to a like priority of payment out

of the separate assets of the partner, and this right has been

maintained by many, perhaps by a majority, of the cases in

the United States, following the early English precedents. 2

"The correctness of this rule, however," it was said in a lead-

ing case,* " has been much controverted, and there has not al-

1 See Buchan v. Sumner (1847), 2 found to have been in practice in

Barb. Ch. (N. Y.) 165, 47 Am. Dec.

305; Crooker v. Crooker (1863), 52
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Me. 267, 83 Am. Dec. 509; Divine v.

Mitchum (1844), 4 B. Mon. (Ky.) 488,

41 Am. Dec. 241.

2 See Hundley v. Farris (1890),

103 Mo. 78, 15 a W. Rep. 312, 23

Am. St Rep. 863, 12 L. R. A. 254;

§ 293. Individual creditors usually given priority in
individual assets of a partner.-The right of the firm
creditors to priority of payment out of the firm assets being
conceded, it has been urged that the separate creditors of
the partner were entitled to a like priority of payment out
of the separate assets of the partner, and this right has been
maintained by many, perhaps by a majority, of the cases in
the United States, following the early English precedents.2
"The correctness of this rule, however," it was said in a leading .case,s "has been much controverted, and there h~s not al-

Claflin v. Behr (1889), 89 Ala. 503,

8 So. Rep. 45; Moody v. Lucier

(1883), 62 N. H. 584; Greene v. But-

terworth (1889), 45 N. J. Eq. 738, 17

AtL Rep. 949; Peters v. Bain (1889),

133 U. S. 670, 10 Sup. Ct Rep. 354;

New Market Nat. Bank v. Locke

(1883), 89 Ind. 428; Rodgers v. Me-

randa (1857), 7 Ohio St. 180, Paige's

Partn. Gas. 22a

* Rodgers v. Meranda, supra.

In Murrill v. Neill (1850), 8 How.

(U. S.) 414, it is said: " The rule in

equity governing the administra-

tion of insolvent partnerships is

one of familiar acceptance and

practice; it is one which will be

this country from the beginning of

our judicial history, and to have

been generally if not universally

received. This rule, with one or

two eccentric variations in the

English practice which may be

noted hereafter, is believed to be

identical with that prevailing in

England, and is this: That partner-

ship creditors shall, in the first in-

stance, be satisfied from the part-

nership estate: and separate or

private creditors of the individual

partners from the separate and

private estate of the partners with

whom they have made private and

individual contracts; and that the

private and individual property of

the partners shall not be applied

in extinguishment of partnership

debts until the separate and indi-

vidual creditors of the respective

partners shall be paid. The reason

and foundation of this rule, or its

equality and fairness, the court ia

190

1 See Buchan v. Sumner (1847), 2
Barb. Ch. (N. Y.) 165, 47 Am. Dec.
305; Crooker v. Crooker (1863), 52
Me. 267, 83 Am. Dec. 509; Divine v.
Mitchum (1844), 4 B. Mon. (Ky.) 488,
t1 Am. Dec. 241.
2 See Hundley v. Farris (1890),
103 Mo. 78, 15 S. W. Rep. 312, 23
Am. St. Rep. 863, 12 L. R. A. 254;
Claflin v. Behr (1889), 89 Ala. 503,
s So. Rep. 45; Moody v. Lucier
{1883), 62 N. H. 584; Greene v. Butterworth (1889), 45 N. J. Eq. 738, 17
Atl Rep. 949; Peters v. Bain (1889),
133 U. S. 670, 10 Sup. Ct. Rep. 354;
New Market Nat. Bank v. Locke
(1883), 89 Ind. 428; Rodgers v. Meranda (i857), 7 Ohio St. 180, Paige's
Partn. Cas. 223.
s Rodgers v. Meranda, supra.
In Murrill v. Neill (1850), 8 How.
(U. S.) 414, it is said: "The rule in
equity governing the administration of insolvent partnerships is
one of familiar acceptance and
practice; it is one which will be

found to have been in practice iii
this country from the beginning of
our judicial history, and 'to have
been generally if not universally
received. This rule, with one or
two eccentric variations in the
English practice which may be
noted hereafter, is believed to be
identical .w ith that prevailing in
England, and is this: That partnership creditors shall, in the first instance, be satisfied from the p'1-rtnership estate; and separate or
private creditors of the individual
partners from the separate and
private estate of the partners with
whom they have made private and
individual contracts; and that the
private and individual property of
the partners shall not be applied
in extinguishment of partnership
debts until the separate and individual credito~ of the respective
partners shall be paid. The reason
and foundation of this rule, or its
equality and fairness, the court ia

190

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

APPLICATION OF PARTOEBSHIP ASSETS. [ 293.

ways been a perfect concurrence in the reasons assigned for

A.PPLIOA.TION 01!' P ARTNEBSHIP ASSETS.

[§ 293.

it by those courts which have adhered to it. By some, it

has been said to be an arbitrary rule, established from con-

siderations of convenience; by others, that it rests on the

basis that a primary liability attaches to the fund on which

the credit was given that, in contracts with a partnership,

credit is given on the supposed responsibility of the firm;

while in contracts with a partner as an individual, reliance

is supposed to be placed on his separate responsibility. And

again, others have assigned as a reason for the rule that the

joint estate is supposed to be benefited to the extent of every

credit which is given to the firm, and that the separate es-

tate is, in like manner, presumed to be enlarged by the debts

contracted by the individual partner; and that there is con-

sequently a clear equity in confining the creditors, as to

preferences, to each estate respectively which has been thus

benefited by their transactions. But these reasons are not

entirely satisfactory. So important a rule must have a bet-

ter foundation to stand upon than mere considerations of
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convenience; and practically it is undeniable that those who

give credit to a partnership look to the individual responsi-

bility of the partners as well as that of the firm; and, also,

those who contract with a partner in his separate capacity

place reliance on his various resources or means, whether in-

dividual or joint. And inasmuch as individual debts are

often contracted to raise means which are put into the busi-

ness of a partnership, and also partnership effects often with-

drawn from the firm and appropriated to the separate use

of the partners, it cannot be practically true that the sepa-

rate estate has been benefited to the extent of every credit

given to each individual partner, nor that the joint estate

has retained from the separate estate of each partner the

benefit of every credit given to the firm." The court, how-

not called upon to justify. Were of this rule to stay the hand of in-

these less obvious than they are, it novation at this day, at least under

were enough to show the early any motive less strong than the

adoption and general prevalence most urgent propriety."
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ways been a perfect concurrence in the reasons assigned for
it by those courts which have adhered to it. By some, it
has been said to be an arbitrary rule, established from considerations of convenience; by others, that it rests . on the
basis that a primary liability attaches to the fund on which
the credit was given - that, in contracts with a partnership,
credit is given on the supposed responsibility of the firm;
while in contracts with a partner as an individual, reliance
is supposed to .be placed on his separate responsibility. And
again, others have assigned as a reason for the rule that the
joint estate is supposed to be benefited to the extent of every
credit which is given ·to the firm, and that the separate estate is, in like manner, presumed to be enlarged by the debts
contracted by the individual partner; and that there is consequently a clear equity in confining the creditors, a.s to
preferences, to each estate respectively which has been thus
benefited by their transactions. But these reasons are not
entirely satisfactory. So important a rule must have a better foundation to stand upon than mere considerations of
convenience; and practically it is undeniable that those who
give credit to a partnership look to the individual responsibility of the partners as well as that of the firm; and, also,.
those who contract with a partner in his separate capacity
place reliance on his various resources or means, whether· individual or joint. And inasmuch as individual debts are
often cantracted to raise means which are put into the business of a partnership, and also partnership effects often withdrawn from the firm and appropriated to the separate use
of the partners, it cannot be practically true that the separ
rate estate ·has been benefited to the extent of ~very credit
given to each individual partner, nor that the joint estate
has retained from · the separate estate of each partner the
· benefit of every credit given to the firm." The court, hownot called upon to justify. Were of this rule to stay the hand of inthese less obvious than they are, it novation at this day, at .l east under
were enough to show the early · any motive less strong than the
adoption and general prevalence most urgent propriety,,,
191
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ever, concluded that the rule was well established, saying:

" Some general rule is necessary, and that must rest on the

basis of the unalterable preference of the partnership credit-

ors in the joint effects, and their further right to some claim

in the separate property of each of the several partners.

The preference, therefore, of the individual creditors of a

partner in the distribution of his separate estate, results as

a principle of equity from the preference of partnership

creditors in the partnership funds, and their advantage in

having different funds to resort to, while 'the individual

creditors have but one." But whether the reasons assigned

for the rule are satisfactory or not, the rule itself seems to

be established by the clear weight of authority.

294. Same subject The contrary view. But not-

withstanding the quite general concurrence in the rule giv-

ing each class of creditors priority in the respective funds,

it has met with some forcible dissent, 1 and upon principle

it is difficult to be sustained. The true rule, from the

standpoint of principle, would seem to be that inasmuch as
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each partner is individually liable for the partnership debts,

the creditors of the firm (and therefore of each partner as

ever, concluded that the rule was well established, saying:
''Some general rule is necessary, and that must rest on the
basis of the unalterable preference of the partnership creditors in the joint effects, and their further right to some claim
in the separate property of each of the several partners.
The preference, therefore, of the individual creditors of a
partner in the distribution of his separate estate, results as
a principle of equity from the preference of partnership
creditors in the partnership funds, and their advantage in
having different funds to resort to, while· the individual
creditors have but one." But whether the reasons assigned
for the rule are satisfactory or not, the rule itself seems to
be established by the clear weight of authority.

well), after exhausting the partnership assets, are entitled to

share equally with the separate creditors in the separate as-

sets of the partners. The basis of this rule is founL4n the

fact that the partnership creditor has recourse_toJ20 funds

(i. <?., the partnership assets and the individual assets), while

the individual creditor has recourse to but azfcdrfund, namely,

the individual assets; and it is a principle of equity that

where one creditor has access to two funds while another

creditor has access to but one, the former shall exhaust the

separate fund before resorting to the common fund.

1 See Hutzler v. Phillips (1887), 26 Camp v. Grant (1851), 21 Conn. 41,

S. C. 136, 1 S. E. Rep. 502, 4 Am. St 54 Am. Dec. 321, to the effect that

Rep. 687; Blair v. Black (1889), 31 partnership creditors may share

S. C. 346, 9 S. E. Rep. 1033, 17 Am. equally with individual creditors

St. Rep. 30; Pettyjohn v. Woodruff in the separate asseta

(1890), 86 Va. 478, 10 & E. Rep. 715;
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§ 294:. Same subject- The contrary view.- But notwithstanding the quite general concurrence in the rule giving each class of creditors priority in the respective .fund~
it has met with some forcible dissent,1 and upon principle
it is difficult to be sustained. The true rule, from the
standpoint of principle, would seem to be that inasmuch as
each partner is individually liable for the partnership debts,
the creditors of the firm (and therefore of each partner as
well), after exhausting the partnership assets, are entitled to
share equally with the separate creditors in the separate assets of the partners. The basis of this rule is foun~the
fact that the partnership creditor has recourse to two funds
(i. e., the partnership assets and the individual assets), while
the individual creditor has recug.rse to but ®e fund, namely,
the individual assets; and it is a principle of ~uity that
where one creditor has access to two funds while another
creditor has access to but one, the former shall exhaust the
separate fund before resorting to the common fund.
Hutzler v. Phillips (1887), 26 Camp v. Grant (1851), 21 Conn. 41,
S. C. 136, 1 S. E. Rep. 502, 4 Am. St. 54 Am. Dec. 321, to the effect that
Rep. 687; Blair v. Black (1889), 31 partnership creditors may share
S. C. 346, 9 S. E. Rep. 1033, 17 Am. equally with individual creditors
St. Rep. 30; Pettyjohn v. Woodruff in the separate assets.
(1890), 86 Va. 478, 10 S. E. Rep. 715;
192
1 See
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(§§ 295..,..297.

295. Same subject Rules apply only where there

are two funds. But either rule applies only where there

are two funds. Thus, where there are no partnership assets

and no solvent partner, it is usually held that the partner-

ship creditors may share equally with the individual credit-

ors in the separate assets of the partner. 1

296. Same subject Firm cannot compete with indi-

ridnal creditors. Passing next from the right of firm

creditors as such to compete with the individual creditors in

the separate estate of one partner, the question arises whether,

if that partner was indebted to the firm, the firm or those

§ 295. Same subject- Rules apply only where there
are two funds.- But either rule applies only where there
are two funds. Thus, where there are no partnership assets ·
a.nd no solvent partner, it is usually held that the partnership creditors may share equally with the individual creditors in the separate assets of the partner.1

who represent it can compete with the individual creditors

of that partner in the distribution of his assets. As to this,

the general rule is that the firm or those who represent it

§ 296. -Same subject- Firm cannot compete with indi·

cannot be permitted to compete with the separate creditors

of one partner in the distribution of his estate. 2 An excep-

tion to the rule exists where the claim of the firm against

the partner is founded upon his wrongful and fraudulent

appropriation of firm assets to his own use. 8
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297. Same subject Right of partner to apply indi-

vidual assets to firm debts. Whether one partner will be

permitted to apply his individual assets to the payment of

the firm creditors and thereby exclude his own separate

creditors, as by making an assignment for their benefit or

1 See In re Lloyd (1884), 22 Fed. 'See Read v. Bailey (1877), 8 App.

Rep. 88; In re West (1889), 39 Fed. Gas. 94, Ames' Partn. Gas. 409; In

Rep. 203; Harris v. Peabody (1881), re Hamilton (1880), 1 Fed. Rep. 800;

73 Me. 262; Curtis v. Woodward Cowan v. Gill (1883), 11 Lea (Tenn.),

(1883), 58 Wis. 499, 46 Am. Rep. 647; 674; Lodge v. Fendal (1790), 1 Vesey,

Alexander v. Gorman (1886), 15 R. L Jr. 166, Ames' Partn. Gas. 394

421. Contra, Howe T. Lawrence Contra, Bird v. Bird (1885), 77 Me.

(1852), 9 Gush. (Mass.) 553, 57 Am. 499, 1 AtL Rep. 455.

Dec. 68; Warren v. Farmer (1884), See Ex parte Sillitoe (1824), 1

rid ual creditors.- Passing next from the right of firm
~reditors as such to compete with the individual creditors in
the separate estate of one partner, the question arises-whether,
if that partner was indebted to the firm, the firm or those
who represent it can compete with the individual creditors
of that partner in the distribution of his assets. As to this,
the general rule is that the firm or those who represent it
cannot be permitted to compete with the separate creditors
of one partner in the distribution of his estate.2 An exception to the rule exists where the claim of the firm against
the partner is founded upon his wrongful and fraudulent ·
appropriation of firm assets to his own use.1 -

100 Ind. 593; In re Gray (1888), 111 Glyn & Jameson, 874, Ames' Caa

N. Y. 404. on Partn. 428.
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§ 297. Same subject - Right of partner to apply individual assets to firm debts.-Whether one -partner will be
permitte.d to apply his individual assets to the payment of
the firm creditors a~d thereby exclude his own separate
creditors, as by making an assignment for their benefit or
l See In re Lloyd (1884), 22 Fed.
Rep. 88; In re West (1889), 39 Fed.
Rep. 203; Harris v. Peabody (1881),
73 Me. 262; Curtis v. Woodward
(1883), 58 Wis. 499, 46 Am. Rep. 647;
Alexander v. Gorman (1886), 15 R. L
421. Oontra, Howe v. Lawrence
(1852), 9 Cush. (MasS.) 553, 57 Am.
Dec. 68; Warren v~ Farmer (1884),
100 Ind. 593; In re Gray (1888), 111
N. Y. 404.

13

2 See Read v. Bailey (1877), 3 App.
Cas. 94, Ames' Partn. Cas. 409; In
re Hamilton (1880),_1 Fed. Rep. 800;
Cowan v. Gill (1883), 11 Lea (Tenn.),
_674; Lodge v. Fendal (1790), 1 Vesey,
Jr. 166, Ames' Partn. Cas. 894.
Oon.tra, Bird v. Bird (1885), 77 Me.
499, 1 Atl Rep. 455.
asee Ex parte Sillitoe (1824), 1
Glyn & Jameson, 874, Ames' Cas.
on Partn. 428.
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giving them the preference in assigning his estate, is a ques-

tion upon which the authorities are in conflict, as they have

been seen to be respecting the right of firm creditors to share

equally with the individual creditors in the partner's separate

estate. 1 Substantially similar considerations apply to each

question. It is said, on the one hand that inasmuch as the

firm creditors are equally creditors of the partners as in-

dividuals, there is no reason why the individual partner

should not pay them out of his own estate if he so prefers. 2

On the other hand, it is urged that the separate creditors

have a first claim upon the separate assets, and to permit

them to be diverted to the payment of the firm creditors

is a fraud upon the separate creditors.* The former would

seem to be the better view.

298. Right of partners to convert firm property into

individual property. Intimately connected with the ques-

tions already considered is that of the power of the part-

ners, by any arrangement among themselves, to so divest

themselves of their own lien upon the partnership property
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that the right of the firm creditors to priority of payment

out of that property which right, as has been seen, depends

upon the partners' right shall be cut off. 4 Thus, for ex-

ample, may one partner on retiring from the firm sell out

giving them the preference in assigning his estate, is a question upon which the authorities are in conflict, as they have
been seen to be respecting the right of firm creditors to share
equally with the individual creditors in the partner's separate
estate.1 Substantially similar considerations apply to each
question. It is said, on the one hand, that inasmuch as the
firm creditors are equally creditors of the partners as individuals, there is no reason why the individual partner
should not pay them out of his own estate if he so prefers. 2
On the other hand, it is urged that the separate creditors
have a first claim upon the separate assets, and to permit
them to be diverted to the payment of the firm creditors
is a fraud upon the separate creditors.' The former would
seem to be the better view.

all of his interest in the partnership assets to his copartner,

who continues the business, in such a way that the latter

may thereafter apply those assets to the payment of his in-

dividual debts to the exclusion of the firm creditors ? May

both partners by selling to a third person thus divest their

firm creditors of their priorities in the property so sold ?

These questions are but another form of that already con-

1 See ante, 285, 286. See Holton v. Holton (1860), 40

2 See Newman v. Bagley (1835), N. H. 77, Ames' Partn. Cas. 332;

16 Pick. (Mass.) 570; Gadsden v. Jackson v. Cornell (1844). 1 Sandt

Carson (1857), 9 Rich. Eq. (a C.) 252; (N. Y.) Ch. 348.

Chessher v. Clam (1895), Tex. < See ante, 288.

Civ. App. , 30 & W. Rep. 466.
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may thereafter apply those assets to the payment of his individual debts to the exclusion of the firm creditors~ May
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Newman v. Bagley '(1835), N. H. 77, Ames' Partn. Cas. 332;
16 Pick. (Mass.) 570; Gadsden v. Jackson v. Cornell (1844). 1 Sandt
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'See ante, § 288.
Civ. App. - , 80 S. W. Rep. 466.
l

2 See
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sidered, namely, the right of the partners to apply firm
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assets to the payment of individual debts. 1 They rest upon

substantially the same considerations and present substan-

tially the same conflict of opinion. That solvent partners,

acting in good faith, may do so, seems to be conceded. 2 That

it may also be done, though the partners are not solvent, if

done in good faith and for a valuable consideration, has also

been held.* Whether the mere assumption of the debts by

the continuing partner is a sufficient consideration is in

question. In a late case 4 it is said : " It is clear that while

the partnership is solvent and going on, the partners may,

by unanimous assent or joint act, do what they please with

the assets, if the act is ~bona fide. Where, in such case, one

partner sells or assigns his interest to the other, bond fide,

for a valuable consideration, or an agreement to pay the

debts of the firm, and indemnify against them, this will

change the joint into a separate property. The only ques-

tion is upon the bona fides of the transaction. If such an

arrangement could not be made, a partner could never re-
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tire. On the other hand, according to the better reason and

the weight of authority, if the firm is insolvent, or on the

eve of insolvency, and both of the partners are insolvent, a

purchase by one partner of the interest of the other, in con-

sideration of the former's assumption of all the debts of the

firm, will be regarded as a purchase upon a consideration

which is of no value whatever; and, no equivalent having

been given, the transfer is in effect voluntary, and its only

effect, if sustained, would be to hinder partnership creditors,

and hence is deemed ineffectual to convert the joint prop-

erty into separate property as against the firm creditors."

See ante, 2S& (1851), 21 Conn. 130, 54 Am. Dec.

2 See Fulton v. Hughes (1885), 63 333; Howe v. Lawrence (1852), 9

Miss. 61 ; Stanton v. Westover (1886), Gush. (Mass.) 553, 57 Am. Dec. 68.

101 N. Y. 265; Ketchum v. Durkee * Darby v. Gilligan (1889), 33 W.

(1846), 1 Barb. (N. Y.) Ch. 480, 45 Va. 246, 10 S. E. Rep. 400,6 L. R A,

Am. Dec. 412. 740, citing many cases.

*8ee Allen v. Center Valley Co.

Itt

sidered, namely, the right of the partners to apply firm
assets to the payment of individual debts.1 They rest upon
substantially the same considerations and present substantially the same conflict of opinion. That solvent partners,
acting in good faith, may do so, seems to be conceded.2 That
it may also be done, though the partners are not solvent, if
done in good faith and for a valuable consideration, has also
been held.1 Whether the mere assumption of the debts by
the continuing partner is a sufficient consideration is in
question. In a late case' it is said: "It is clear that while
the partnership is solvent and going on, the partners may,
by unanimous assent or joint act, do what they please with
the assets, if the act is bona fide. Where, in such case, one
partner sells or assigns his interest to the other, bona ,fUM,
for a valuable consideration, or an agreement to pay the
debts of the firm, and indemnify against them, this will
change the joint into a separate property. The only ques. tion is upon the bona fides of the transaction. If such an
arrangement could not be made, a partner could n~ver retire. On the other hand, according to the better reason and
the weight of authority, if the firm is insolvent, or on the
eve of insolvency, and both of the partners are insolvent, a
purchase by one partner of the interest of the other, in consideration .of the former's assumption of all the debts of the
firm, will be regarded as a purchase upon a consideration
which is of no value whatever; and, no equivalent having
been given, the transfer is in effect voluntary, and its only
effect, if sustained, would be to hinder partnership creditors,
and hence is deemed ineffectual to convert the joint property into separate property as against the firm creditors."
l See ante, ~ 288.
2See Fulton v. Hughes (1885), 63
Miss. 61; Stanton v. Westover (1886),
101 N. Y. 265; Ketchum v. Durkee
(1846), 1 Barb. (N. Y.) Ch. 480, 45
Am. Dec. 412.
ISee Allen -Y. Center Valley Co.

(1851), 21 Conn. 130, 54 Am. Dec.
333; Howe v. Lawrence (1852), 9
Cush. (Mass.) 553, 57 Am. Dec. 68.
'Darby v. Gilligan (1889), 33 W.
Va. 24.6, 10 S. E. Rep. 400, 6 L. R. A.
740, citing many cases.
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Another view of similar transactions leading to the same

result is that the stipulation that the continuing partner

shall pay the debts operates not to release but to continue

the selling partner's lien upon the assets, unless expressly

waived, and therefore the firm creditors may still work out

their priority through his lien, until the property has come

into the hands of a lona fide purchaser. 1

299. Application of assets when there was no osten-

sible partnership When there was merely an ostensible

but not an actnal partnership. Questions as to the proper

application of the assets also arise where there was really a

partnership between the parties, but there was none osten-

sibly, as where, of two partners, one was dormant and the

other appeared to the public as the sole dealer. " In such a

case," say the court in Tennessee, 3 " the ordinary rules touch-

ing partnership transactions and partnership property do not

apply. The dormant partner has clearly no equity to re-

quire the application of the partnership property to the

payment of the firm debts to his exoneration, as against the
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creditors of the ostensible partner who has been dealt with

as the sole owner. 1 And the creditors of the firm, who have

no equity except such as can be worked out through the

dormant partner, cannot -require that the partnership prop-

erty be first applied to the satisfaction of their debts. 4 It is

a race of diligence between the two classes of creditors, and

equity will not interfere to deprive either of a legal advan-

tage."

The reverse of this case also arises where two persons are

ostensibly partners, but are not really such. The rule ap-

See Bulger v. Rosa (1890), 119 * Whitworth v. Patterson (1880),

N. Y. 459, 24 N. E. Rep. 853; Olson 6 Lea, lia

v. Morrison (1874), 29 Mich. 395; Cammack T. Johnson (1839), 2

Thayer v. Humphrey (1895), Wis. N. J. Eq. 16&

, 64 N. W. Rep. 1007, 30 L. R A. French v. Chase (1829), 8 Me.

649. 166; Lord v. Baldwin (1828). 6 Pick.

(Mass.) 848.

196

Another view of similar transactions leading to the same
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plied here, as declared in a recent case in "Wisconsin, 1 is,

" that if a person allows another to carry on business in such

a way as to amount to a holding out to persons generally

that he and such other are partners, and credit is given to

both on the supposition tiiat they are partners in fact, the

property with which such business is carried on, though in

law that of such person, in equity will be treated as the

joint property of such person and such other; and neither

of them, nor the creditors of either, can prove up in insolv-

ency in competition with the creditors who have trusted the

two as partners and the business as that of the two."

300. Equitable rules do not defeat legal priorities.

But these rules of distribution prevailing in courts of equity

do not usually operate to defeat priorities previously ac-

quired in legal proceedings. Thus, it has been held that the

lien of a judgment, rendered after the death of one partner,

but for a partnership debt, and attaching to the individual

real estate of the surviving partner, will not be disturbed

in favor of a later judgment against such survivor for his in-

plied here, as declared iQ a recent case in Wisconsin,1 is,
" that if a person allows another to carry on business in such
a way as to amount to a \;iolding out to pe~sons generally
that he and such other are partners, and credit is given to
both on the supposition '\hat they are partners in fact, the
property with which such business is carried on, though in
law that of such person, in equity will be treated as the
joint property of such person and such other; and neither
of them, nor the creditors of either, can prove up in insolvency in competition with the creditors who have trusted the
two as partners and the business as that of the two."
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dividual debt, even though such later judgment cannot other-

wise be satisfied, and it was alleged that the prior one might

have been satisfied out of the estate of the deceased part-

ner. 2 Selden, J., after referring to the rule prevailing in

courts of equity, as already noticed, said : " This, however, is

a rule which prevails in courts of equity in the distribution

of equitable assets only. Those courts have never assumed

to exercise the power of setting aside, or in any way inter-

fering with, an absolute right of priority obtained at law.

In regard to all such cases the rule is, Equitas sequitur legem,"

So where the individual credits of one partner had been

attached at the suit of the firm creditors and were subse-

i Thayer v. Humphrey (1895), 91 699, 49 N. W. Rep. 872, 24 Am. St

Wis. 276, 64 N. W. Rep. 1007, 30 L. Rep. 182.

R. A. 549. To same effect: Van 2 Meech v. Allen (1858), 17 N. Y.

Kleeck v. McCabe (1891), 87 Mich. 300, 72 Am. Deo. 465, Ames' Caa

on Partn. 326.
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on Partn. 326.
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quently attached by his individual creditor, it was held that

the prior lien was effectual. 1 The court said that it was

settled law in Massachusetts, though otherwise in New

Hampshire, that " in a suit against two or more copartners

upon their joint debt, the separate property of any one of

the partners may be attached, and the lien so acquired is

not discharged or impaired by a subsequent attachment of

the same property upon a suit in favor of a separate cred-

itor of the same partner."

i Stevens v. Perry (1873), 113 Mass, like effect: Allen v. Wells (1839), 22

880, Ames' Gas. on Partn. 330. To Pick. (Mass.) 450, *3 Am. Dec. 757.
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quently attached by his individual creditor, it was held that
the prior lien was effectual.1 The court said that it was
settled law in Massachusetts, though otherwise in New
Hampshire, that "in a suit against two or more copartners
upon their joint debt, the separate property of any one of
the partners may be attached, and the lien so acquired is
not discharged or impaired by a subsequent attachment of
the same property upon a suit in favor of a separate creditor of the same partner."
1 Stevens v. Perry.(1873), 113 Mass.

like effect: Allen v. Wells (1839), 22
880, Ames' Oas. on Partn. 830. To Pick. (Mass.) 450, ~Am. Dec- '157.
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