CHAPTER VII

Traininin for Advocacy: Courts, Clubs, and

Public Speaking

VII: . MOOT COURTS AND TIIE PRESIDING PROFESSORS: 1859-1893

SOURCE: Law School Record, 1859-1893
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VII: 2. Two MOOT COURT CASES: 1866

SOURCE: These cases appear in a notebook owned by Clement

Smith, Law '67, on deposit in the Michigan Historical

Collections.

Copy of Moot Court case

University moot court

Hon Thomas M. Cooley Judge

John Owen

ver.

James Jones

W. A. Martin Reporter

Chaffe and Foster for Plaintiff

Barber and Shaud for Defendants

Statement of case.

John Owen in all respects qualified as an elector

in this state of the city of Jackson, in this state, whose parents are dead,

came to the University at Ann Arbor in the fall of 1855 and at the election

for President in 1856 returned to the city of Jackson and tendered his

vote which was refused by the Inspectors the defendant being one of those

inspectors-on the ground that not being a man of family, or property,

he had nothing to attach him to Jackson and consequently had lost his

residence in that place by leaving the same. This decision was given in
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good faith, the inspectors believing it to be founded on law.

Whereupon Owen brings a special action on the case against the de-

fendant as one of the inspectors for refusing to receive his vote.

Can he recover?

Plaintiff's Brief

Owen was entitled to vote under the constitution and Statutes of

Michigan.

Const. of Mich. Art. VII Sec I & V.

Comp. laws Page 107. Sec. 23 & 33.

Inspectors act in a ministerial capacity, except in matter of colored voters,

and are liable when they overstep their power.

Betts ver. Dimon 3 Conn. iog

282

Tompkins ver. Sand 8 Wen. 462

Stratford ver. Sanford 9 Conn,

Percival ver. Jones 2 John's

cases 43

Gordon ver. Farrow 2 Doug(Mich) 414 Blanchard ver. Straus 3 Met.

298

An action on the case lies against inspectors for refusing to receive the

vote of a qualified elector, though not chargeable with malice.

Ashley ver. White i Smith's leading cases 343&5, 353&6, 360&8.

Lincoln ver. Hapgood ix Mass 350&6. Jeffries ver. Ankery 11 Ohio 372

Thacker ver. Haret i Ohio 398

Geo. D. Chaffe

G. A. Foster fAttorneys

J Caper ver. Foster 12 Pick. 485
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Defendants Brief

We claim that the defendant as one of the inspectors of the election

acted in a judiciary capacity; and that a person so acting is not liable in an

action on the case, for a wrong committed through mistake of the law, or

by mere error in judgment, if acting in good faith and without malice.

Hamden ver. Tappender et al. II Johns 114" Drew ver. Calton i East 565

Cunningham ver. Bucklin

8 Cow. 187 Gordon ver. Farrer 2 Doug

} (Mich) 411

Wheeler ver. Patterson

i N.H. 88 Jenkins et al. ver. Waldrow

i East 555

Charles E. Barker Defendants

Alexander Shand f Attorneys

The duties of inspectors of elections in receiving the vote of a person

challenged as a non-resident are minsterial and not judicial, since they

exercise no judgment or discretion of their own, but are bound to tender

the oath prescribed by law and to receive the vote if the oath shall be taken.

And where the inspectors when a qualified voter was challenged for this

cause, instead of tendering the proper oath took upon themselves to decide

that the elector was not qualified and to reject the vote.-Held-that the

elector might sustain an action on the case against them for rejecting it.

University Moot Court

John Owen 1
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ver.

James Jones J

Cooley Judge.

The duties of

inspectors of elections under our statutes are partly judicial and partly

ministerial in their character. In passing upon the qualifications of electors

so far as they are authorized to do so, in deciding upon counting or reject-

ing informal votes, and in adjudging persons guilty of disorderly behavior

at the polls, and imposing punishments therefor, they are clearly acting in a

judicial capacity, and can only be made liable in a civil action when they

have acted from malicious or corrupt motives. But in receiving votes under

such circumstances that the law permits the exercise of no judgment or

discretion on their part, it is impossible to class their duties among those

of a judicial character. When the law unequivocally commands them to re-

ceive a vote and fixes a test or qualification which they are not at liberty to

dispute, it would be a perversion of terms to say that they act otherwise than

ministerially. This was precisely the position of the defendant in this case.

The inspectors of elections were directed when the person offering to

vote was challenged as non-resident, to tender him the proper oath and to

receive his vote in case he should take the oath. They had no discretion and

were to exercise no judgment in the matter. Their duties were plainly and

unequivocally pointed out. They were indeed to administer an oath, but

the administering of an oath is of itself a ministerial act, and if it were not
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so in ordinary cases that could make no difference here in as much as they

are not permitted to judge of the truth or sufficiency, but to take it as made

and receive the vote upon it.

It is said by counsel that the case does not show that Plaintiff offered to

take the proper oath. The statement indeed is a little obscure, but it

sufficiently appears from it that Plaintiff offered to vote, that his vote was

objected to on the ground of nonresidence, and that the inspectors then

instead of tendering to him the proper oath as the statute requires took

upon themselves to decide that if taken the oath could not be true, and so

reject the vote accordingly.

They undertook to change their ministerial functions into judicial, and I

think the case as prepared fairly raises the question whether they were

justified in so doing.

In my opinion they were not and plaintiff must have judgment.

John Confield

ver.

Oliver Carlisle

Plaintiff's Brief

The words "value rec'd" in a promissory note or even in a special contract

imports a consideration and throws the burden of proof upon the deft

to show want of consideration.

Jerome ver. Whitney 7 Johns 321 * Jackson ver. Alexander 3 Johns 484
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Townsend ver. Derby 3 Met. 363 Watson ver. McLane 19 Wen. 557

Haladay ver. Atkinson 5 B & C 360 Lapham ver. Barrett I Vt. 247

Sloan ver. Gibson 4 Missouri 35 Whitney ver. Stevens 4 Shipley 394

Story on bills of exchange 86 Chitty on bills 17 Note.

2 Parsons on contracts 298 note Chitty on contracts 52 note

Douglas ver. Howland 24 Wen. 35 I Parsons 351

Story on contracts Sec. 428

3 Kent 172 note.

R. E. Frazeri

McKinley

fPlfts. Attorneys

John Confield

ver.

Oliver Carlisle

Deft's Brief.

I

This instrument is not a promissory'note therefore entitled to none of the

privileges of negotiable instruments.

Story on bills Sec. 43

Walkers American laws 435

Edwards on bills 211

[3 Kent 76

Harbrook ver. Palmer 2 McLane 10 Coolidge ver. Ruggles 15 Mass. 387

Carleton ver. Brooks 14 N. H. 149 Rhodes ver. Lindley 3 Ohio 51
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II

It amounts to a simple contract for the delivery of brick; and in declaring

upon it the consideration must be averred and proved.

Chitty on Bills 51

I Philips on evidence 85I

I Bacons Abr. 445

15 U.S. digest 459-7

Bender ver. Manning 2 N. H. 289 Drown ver. Smith 3 N. H. 299 Ed.

J

on bills 211

III

The words "value rec'd" in a simple contract (not negotiable) do not

dispense with the necessity of averment and proof of consideration.

* * * [Citation of cases omitted.]

Chas. Shire 1

Geo. C. Gordon Dft's Attornies,

In declaring upon a note for a certain amount payable in specific chattels

and which on its face purports to be for value rec'd, it is sufficient to allege

the consideration as set out in the note and the note itself is sufficient proof

of this allegation.

University Moot Court

John Confield

ver.

Oliver Carlisle

Cooley-Judge
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The instrument in question is not a promissory note and in accordance

with general principles the plft. is bound to aver and prove a consideration.

He has averred that the note was made for value rec'd and he supports this

averment by introducing the instrument which on its face purports to be

given for value rec'd.

I do not deem it necessary to go into a full discussion of the authorities

which have been so successfully collected by counsel, but I think there can

be no question that the weight of authority is with the plft. The cases

referred to in New York are admitted to be in point and to be recognized

as law by the elementary writers. They are strongly supported by Smith vs.

Smith 2 John's 235, Crandall vs. Bradley 7 Wendell 3II, and Dugan vs.

Campbell I Ohio I15, and I do not think they are opposed to any sound

principle. So far from that I think it good policy to permit the parties to

incorporate in their contracts the necessary proofs to sustain them; and

where nothing appears to show that this is not done deliberately the courts

ought to hesitate in requiring proof to support an admission made ap-

parently for no other purpose than to dispense with proof. Cases of

guaranty under statutes requiring the consideration to be stated are

analogous.

A new trial is ordered with costs to

abide the event.
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VII:3. STUDENT COURTS: 1861-1900

NOTE: These courts are arranged in order of their establishment,

as ascertained from available evidence. Academic years

checked indicate some degree of activity by the particular

organization.
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VII: 4. CONSTITUTION AND BY-LAWS OF TIE MICHIGAN CLUB COURT:

October 7, 1884

Records of one of the Club Courts are located in the Law Library of the

University, consisting of two partially filled handwritten volumes, with the

title page of the first bearing the notation:

PROPERTY OF TIE MICHIGAN CLUB COURT

Nov., 23RD 1883.

The earliest dated entry in the first volume is November 21, 1883. The

latest dated entry in the second is October 6, 1900. There are, however,

very few entries after 1898.

The "Constitution and By-Laws of the Michigan Club Court" appear on

pages seven to twelve of the first volume, bearing the date of October 7,

1884. The provisions show that the original members of this Club Court

envisaged an organization which would make a definite contribution to their

legal training, complementing the Moot Court by providing a student court

for the argument of questions of fact, and there is no reason to doubt that

this was the initial purpose of all such organizations. Moreover, the records

of the proceedings of this particular club court show that the purpose was

fulfilled in practice. An extract from the original constitution of the Michi-

gan Club Court follows:

Preamble. We the undersigned members of the Law Dep't. of

the University of Michigan in order to form a court
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for the trial of issues of law and fact, do establish the

following Constitution and By Laws.

Art. I

Sec. I

This Society shall be known as the Michigan Club

Court of the University of Michigan, and shall be a

permanent organization

Sec. 2

The officers of this Court shall consist of a Circuit

Judge; Associate Circuit Judge; Prosecuting Attr-

Sney- Stenographer; Delegatet toth Supre:me Courtt,

Clerk; and Sheriff. They shall hold their offices until

the expiration of the term of court for which they were

elected, and until their successors shall be installed.

Sec. 3

It shall be the duty of the Circuit Judge or the Asso-

ciate Circuit Judge, to preside at all .(meeti.gs) or

sessions of the Court, and with the assistance of the

Sheriff to preserve order; to hear all cases brought

for trial, and decide the same according to the law and

the evidence,-Except when a jury is called, and then

he shall instruct the jury in regard to the law. He shall

appoint Attorneys for the trial of cases. . ..
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Sec. 4

It shall be the duty of the Clerk to keep the necessary

books; file and preserve all necessary papers pertaining

to the trial of cases; issue all required writs by order of

Court; administer such oaths as may be required; Keep

brief minutes of the proceedings of each session; Keep

a roll of members. . . .

When the scope of the Moot Courts was expanded in I89O-I891, to

include both questions of fact and of law, and when the Practice Court

was established in 1893 to provide experience in

. . . every step . . . from the commencement of a suit to final

judgment with issues of fact . . . tried as in actual practice. . . .

the prime raison d'etre for the Club Courts ceased to exist. It is not sur-

prising that the entries of trial proceedings in the record of this one Club

Court grew fewer after 1893 and ceased several years before the latest

dated entry, which dealt with the election of officers in 19oo.

Light is thrown on why this particular Club Court remained a functioning

entity, although with modified objectives, by an amendment to the original

constitution, adopted January 31, 189o, which provided in part:

The proceedings of the court shall comprise essays on subjects

of Law, reading of Law anecdotes, extemporaneous opinions on

statements of fact presented by the presiding justice, trial of causes

and discussion of Michigan Statute law-
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I. Essays shall not consume more than ten minutes.

2. Readings, not more than five.

3. One statement of facts shall be presented by the justice at

each session.

After discussion the opinion of the court as to the Law on

the facts shall be taken by vote.

Discussions shall not occupy more than twenty minutes.

No more than twenty minutes shall be given to the dis-

cussion of Statutory questions.

The statutory question shall be presented by the judge

presiding one week previous to its discussion.

VII: 5. LITERARY AND DEBATING SOCIETIES: 1859-1917

NOTE: These societies are arranged in order of their establish-

ment as far as can be ascertained from available records.

The number of members for each society is available from

1859 to 1877 and is included. After 1876-1877, the records

are incomplete and in many instances unavailable; hence,

no attempt has been made to list the number of members

between 1877-1878, 1913-1914 and 1916-1917, the last

years in which the Michiganensian referred to the Jeffer-

sonian and Webster societies respectively.
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VII: 6. ORATORICAL ASSOCIATIONS AND CONTESTS: 1897-189--1926-1927

NOTE: The University Oratorical Association, first noted in the

1897-1898 Announcement, is described in the 1898-1899

Announcement as follows:

"The University Oratorical Association was organized by stu-

dents of the Department of Literature, Science, and the Arts, and

of the Department of Law, under the guidance of the Professor

of Elocution and Oratory, to foster an interest in oratory and

debate, and also to take part in the annual contests of the Northern

Oratorical League and of the Central Debating League." [An-

nouncement, 1898-1899, p. 22]

Between 1897-1898 and 1902-1903, all law students were eligible

for the debates but from 1903-1904 to 1913-1914 "degree men

[were] barred from the oratorical contests." From 1914-1915 to

1926-1927, some contests were open to all law students but some

were restricted to those who had not completed four years of

college work.

Considerable campus prestige was attached to participation in

these various contests; and in the earlier years of these three

decades, law students were active in representing the University.

The various medals and cash prizes offered provided an added in-
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centive for participation.
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INTER-UNIVERSITY COMPETITIONS OPEN TO LAW STUDENTS

Pennsylvania-Michigan Contest X XXXX

Oratorical Competitionst

1897-1898 to 192D-1927ebates XX "" " s S

Northern Oratorical League XXXX XXXX'XXXXiX>XIXX*XXXXXXXXXXXXXX

Central Debating League XXXXXXXXXXXXXXXXXXXX

Pennsylvania-Michigan Contest X X X X X

Hamilton Oratorical Contest

XXXX

Michigan-Wisconsin Debates

Cup Debate

X

xX

XXXXXXXXXXXXX

Interstate Peace Contest

National Peace Contest

XXXX

'

Midwest Debating League

X XXX

XXXX XXX XXX

VII: 7. MOOT COURT ORGANIZATION: 1890-1891

SOURCE: Announcement, 18po-18p9, pp. 19-20. Briefer but sub-

stantially similar statements appeared in the Announce-

ment for 1891-1892 and 1892-1893.

The fact is recognized that it is desirable to combine theory and practice

in the regular work of the Department, and such a course is pursued in so

far as it has appeared practicable. The effort to make not merely theoretical

but practical lawyers may be illustrated by a reference to the course pursued

in conducting the Moot Court cases. The class is divided into sections of
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four each, and each section is required to conduct a case through all its

stages, from the commencement of the action to the entry of the judgment,

two in each section acting as attorneys for the plaintiff on the one hand and

two for the defendant on the other. For these actions statements of fact

are prepared which, in the aggregate, involve questions in every branch of

jurisprudence, and necessitate the use of every form of pleading. These

statements of fact involve not only questions of pleading and procedure, but

also questions of law, and success is made to depend upon skill in pleading,

combined with knowledge of law. In causes where students from the State

of Michigan appear as attorneys the proceedings are governed by the rules

of the Circuit Courts of this State; in those cases where the attorneys are

students from other States, the proceedings are governed by the rules of

the United States Courts, or by the practice of a Code State if the attorneys
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come from such a State, and so prefer. There is a Clerk of the Court, and

the records are carefully and systematically kept, and all the proceedings

made to conform strictly to like proceedings and causes in actual practice.

It is believed that a student who conducts a case through a Moot Court

in accordance with the practice here adopted will gain a clearer insight into

matters of practice than students ordinarily obtain who study in offices.

VII: 8. PRACTICE COURT: 1894-1895

SOURCE: Announcement, r894-1895, pp. 17-I8

It has been an objection frequently urged against the completeness of the

training given in law schools that the student acquired no knowledge of

actual practice. This objection has been entirely removed by the introduc-

tion of the Practice Court recently established in this Department. The

Practice Court is a part of the Department and is presided over by members

of the Faculty, who cooperate in conducting it. Its work is divided into

three parts, that of the law term, that of the jury term, and that of appellate

jurisdiction. The court is provided with a full corps of officers including

the member of the Faculty who may sit from time to time as presiding judge,

the full bench of judges sitting as a Supreme Court, a clerk, sheriff, and the

necessary deputies. Ample and commodious rooms have been provided for

the use of the court, including a large court room fitted up with all of the

furniture and fittings necessary for the trial of jury cases, jury rooms, and

a clerk's office. The latter is provided with all the books and records used
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in actual practice and a fully supply of the blanks in common use in the

several States.

The purpose of the court is to afford to the student practical instruction

in pleading and practice both at law and in equity, under the common law

system and the "code" or "reformed" procedure, and actual experience in

the commencement and trial of cases through all their stages. In commenc-

ing the actions, the students assigned to the case are permitted to select the

State in which the action shall be supposed to be brought, thus enabling the

student to acquire the practice as prevailing in his own State. All questions

of practice, pleading, and procedure are governed by the law of the State

in which the action is so laid, but questions of substantive law are determined

according to the weight of authority.

Two classes of cases are presented:

First. Cases arising upon given statements of fact, prepared and assigned

by the Faculty, upon which process is to be issued, pleadings framed, and

the cause conducted to an issue, when it is argued and disposed of as a

question of law upon the facts admitted. This class of cases affords the

student practical experience in the commencement of suits, and the prepara-

tion of pleadings and the argument of the questions of law arising upon the

facts. The practice and pleadings are under the common law or the code

procedure as the students may elect. The questions arising upon the pleading

and practice, and the issue of law arising upon the pleadings, are argued and

disposed of at a regular session of the court presided over by that member
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of the Faculty who has charge of the instruction upon the subjects involved.

When the issues so arising have been satisfactorily disposed of the student

is given credit for the first course.

Second. Actual controversies are arranged and assigned for trial as issues

of fact. The course will include the entire conduct of an actual case from

its beginning to a final judgment in the Supreme Court. This involves the

issue of proper process, the preparation and filing of appropriate plead-

ings, the subpoenaing of the witnesses, the impanelling of a jury, the ex-

amination and cross-examination of witnesses, the arguments to the court

and jury, and all the other incidents of a contested trial.

For the purposes of this work the class is divided into sections, and the

work of attorneys, witnesses, jurors and the like is performed by the

students. A member of the Faculty presides at these trials, which are con-

ducted with all the dignity and decorum of actual practice. Upon the satis-

factory completion of the course, credit is given for it.

Every member of the Senior Class who is a candidate for a degree will be

expected to take part in both courses, and to perform all the incidental duties

which may be required of him. Satisfactory completion of both courses will

be a condition precedent to a degree.

The Practice Court supersedes the Moot Courts formerly conducted in

the Department.

VII: 9. SUNDERLAND, "TIIE ART OF LEGAL PRACTICE," MICHIGAN
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ALUMNUS: 1912

SOURCE: 18 Michigan Alumnus 252-60 (I912)

Only two reasons suggest themselves for excluding practice from the

law school course. One is that it is practically impossible to teach it. This

may be dismissed with the remark that it has been done and is now being

done with unquestioned success. The other is that practice has no proper

place in a law school.

If practice ought not to appear as one of the features of legal instruction

it is either because it is of no importance in itself or because it would

diminish the time available for other more important subjects. Both of these

reasons have been given; they are equally invalid.

There is no essential difference in the relation which practice bears to the

study of law and that which composition bears to the study of literary style.

. . A knowledge of rhetoric will never make a writer; a knowledge of the

principles of law will never make a lawyer.

The case system is, indeed, a half-way point in the development of legal

teaching. It carries the student out of the abstractions of the text-book into

the realm of concrete litigation. But it merely instructs him as to how others

applied the law, without allowing him any opportunity to apply it for him-

self. . . . The case system admits that law is more than a science of juris-

prudence that it lives not in abstract propositions but in the shifting interre-

lation of facts and principles. It admits that the law must be studied as an
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applied science, but it stops short of the position which has become axiomatic

in regard to every other phase of practical life, viz., that the only way to

really learn how to do a thing is to actually do it.

If the aim of the law school is to make legal scholars perhaps the study

of cases is enough. . .. But one can never become proficient in doing any-

thing by merely watching others do it. ....

The aim of the law schools ought to be to develop good lawyers so far

as their means will allow. The lawyer is essentially a practitioner, and the

schools must therefore aim to do what they can to prepare men for prac-

tice. . . . It should teach [the student] the elementary principles of the

law; it should go further, and show him, by the study of cases how the

great lawyers wrestled with and solved the problems of the law; and it

should, finally, give him problems to solve for himself, and should watch,

direct and criticise through all the stages of the case, helping him to ap-

preciate and understand the difficulties, and teaching him, by actual experi-

ence, how to avoid pitfalls and reach the desired results.

The mere scholar is disheartened over the uncertainties of the law. For

him they mark imperfection and incompleteness, and he looks forward to

the time when legal standards will be so far perfected that the answers to

legal problems may be worked out with accuracy and precision. He would

apply the close logic of the mathematician to the facts and law of the case,

and would have the correct result follow invariably from correct premises.
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The lawyer knows better. He understands that there is no absolute standard

possible; that reversed cases and dissenting opinions only emphasize the

human element in legal controversies; that two judges may differ diametri-

cally and neither be wrong; that right and wrong, as applied to the solution

of legal problems, are purely relative terms.

The lawyer . . .is a professional man with whom knowledge is but a

means to a practical end. If he cannot use his knowledge it is of no value

to him. He can never appreciate what he knows until he learns how

to use it; he can never know how to acquire knowledge until he under-

stands how his knowledge is to be employed. It is to round out the

law school curriculum into a practical as well as a theoretical course, to

supplement the case system in making the law concrete, and to develop the

study of law as a science which is primarily to be applied to the needs of a

complex society, that the teaching of practice has taken a prominent place

in the Law Department of the University of Michigan.

VII: 10. PRACTICE COURT: 1923-1924

SOURCE: Announcement, 1923-1924, pp. 32-34

It has been an objection frequently urged against the completeness of the

training given in law schools that the students acquire no knowledge of

actual practice. This objection has been largely removed by the introduction

into this School of comprehensive courses in pleading, practice, and pro-

cedure, and of the Practice Court. The Practice Court is a part of the
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School and is presided over by the Professors of Practice, while the other

members of the Faculty co-operate in conducting it. The court is provided

with a full corps of officers, including the members of the Faculty who may

sit from time to time as presiding judges, the full bench of judges sitting as

a Supreme Court, a clerk, a sheriff, and the necessary deputies.

The purpose of the court is to afford to the student practical instruction

in pleading and practice, both at law and in equity, under the common law

system and the code of reformed procedure. In commencing the action, the

students assigned to the case are permitted to select the state in which the

action shall be supposed to be brought, thus enabling the student to acquire

a knowledge of the practice prevailing in his own state. All questions of

practice, pleading, and procedure are governed by the law of the state in

which the action is so laid, but questions of substantive law are determined

according to the weight of authority.

Cases arising upon given statements of fact are prepared and assigned

by the Professors of Practice, and upon them process is to be issued, plead-

ings are to be framed, and the cause conducted to an issue, when it is argued

and disposed of as a question of law upon the facts submitted. This class of

cases affords the student practical experience in the commencement of suits,

the preparation of pleadings, and the argument of the question of law

arising upon the facts. The practice and pleadings are under the common

law or the code procedure, as the student may elect. There are three public
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hearings in this course. a. The questions arising upon the pleadings are

argued and disposed of at a regular session of the court presided over by

the Professors of Practice. b. After the case is at issue the pleadings are

carefully examined by one of the Professors of Practice, and are discussed

and criticized in detail with the men who drew them, and amendments are

required whenever deemed advisable. c. After the pleadings have been

approved, the case is set down for a separate hearing upon the questions of

law. This argument is heard by some member of the Faculty to whom an

exhaustive brief on the law of the case must at the same time be submitted.

For the purpose of this work, the class is divided into groups of four,

two students acting as attorneys for the plaintiff and two as attorneys for

the defendant in the case assigned to the group.

VII: II. PRACTICE COURT: 1924-1925

SOURCE: Announcemeznt, 1924-1925, PP. 30-31

For carrying on the work of the Court the third year students are divided

into groups of four, two in each group representing the plaintiff and two

the defendant. Each group is allowed to choose the jurisdiction in which

the case to which it is assigned is supposed to be brought, and all matters

touching procedure are determined in accordance with the law of that juris-

diction. To each group is given a statement of facts involving both difficult

questions of pleading and debatable principles of law. Process and pleadings

are prepared by the members of the group who carry the case to a final

issue. Interlocutory hearings on motions and formal demurrers are held
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each week on regular motion days, and the students are required to draw the

proper orders to be made thereon. After the case has reached final issue on

the pleadings, the group meets with one of the professors in charge of the

Court for a thorough and critical examination of the pleadings and pro-

ceedings in the case. As a result of this criticism the pleadings are frequently

required to be redrawn or radically amended. The case is then ready to be

set down for argument before some member of the faculty. At the time of

the argument of the case the students representing each side are required

to present to the presiding judge a complete and adequate brief on the law

involved, prepared in accordance with approved legal practice and showing

evidence of diligent and intelligent use of the resources of the library. It is

expected that the authorities bearing upon the, case will be exhaustively

studied and effectively presented. The oral argument covers the same scope

as the briefs, and the students participating are expected to show a ready

familiarity with all the important authorities relating to the questions to be

discussed, without too frequent use of briefs, memoranda, or books.

VII: 12. CIVIL PROCEDURE III AND PRACTICE COURT: 1957-1958

SOURCE: Announcement, I957-1958, pp. 29-30

As an essential part of the work in procedure, supplementing the class-

room courses in pleading and practice, the Law School maintains a Practice

Court under the direction and control of members of the faculty. Its pur-

pose is to give the students an opportunity to co-ordinate their knowledge
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of procedure with their knowledge of the substantive law in the conduct of

actually litigated controversies. Features that are specially developed and

emphasized are: investigation of a case, instruction in drawing pleadings,

preparation of trial briefs on fact and law, trial practice, preparation of in-

structions, and preparation and presentation of motions for new trial. . . .

Civil Procedure III (225). 3 hours.

This course consists of two parts. First, thirty class hours are spent in

learning about the problems, laws, rules, and techniques of preparing, trying,

and appealing a lawsuit. Second, a student puts into practice that which he

has learned in the course and relates it to his other procedure courses and

the substantive law in Practice Laboratory. Students are divided into

groups of four, two in each group representing the plaintiff and two, the

defendant. Each group is allowed to choose the jurisdiction in which the

case to which it is assigned is assumed to be brought, and all matters touch-

ing procedure are determined in accordance with the law of that jurisdiction.

To give realism to the trials, motion pictures of events that normally would

result in litigation are shown to the prospective witnesses to acquaint them

with the facts. The student lawyer must investigate the case carefully before

preparing it for trial. Process and pleadings are prepared by the members

of the group who carry the case to a final issue. Interlocutory hearings, on
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motions and formal demurrers, are held each week on'regular motion days,

and the students are required to draw the proper orders to be entered therein.

After the case has reached final issue the students prepare trial briefs of the

facts in a generally accepted form, thus gaining experience in marshaling

the evidence to support the contentions made by the pleadings. After the

trial briefs are prepared the group meets with the professors in charge of

the court for a thorough and critical examination of the pleadings and

proceedings in the case. As a result of this criticism the pleadings or fact

briefs are frequently required to be redrawn or radically amended. At the

trial the procedure of the jurisdiction selected is followed as closely as

possible, with the students examining witnesses, preparing and submitting

drafts of instructions, and taking all the other steps normally taken during

a trial. A critique is held on the trial procedure with the use of sound

recordings made during the trial. Those students who have not successfully

completed two years of Case Club work continue with the Practice Labora-

tory work as follows: A jury verdict having been rendered by a jury

selected by the student lawyers, the losing team prepares a motion for a

new trial, in accordance with the practice in the jurisdiction chosen. Written

briefs of law are prepared and submitted on the issues thus raised, and the

motion for new trial is argued before the court. In preparing the brief and

argument on the motion for new trial, the students are expected to show

evidence of diligent and intelligent use of the resources of the library. It
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is expected that the authorities bearing upon the case will be exhaustively

studied and effectively presented. The oral argument covers the same

scope as the briefs, and the students participating are expected to show a

ready familiarity with all the important authorities relating to the questions

to be discussed, without too frequent use of briefs, memoranda, or

books. ...

Practice Court (220). I hour.

Unlike Civil Procedure III, no formal instruction is given in this course.

Students prepare cases for trial and are criticized as in Civil Procedure III,

except that the fact situations used are developed in the minds of the

students rather than through the use of motion pictures. Students do not

actually try cases in Practice Court. Persons who have not successfully

completed two years of Case Club must continue with the work through the

motion for new trial, the brief and argument thereon.

The cases assigned in the Practice Court cover all the principal fields of

law. They are litigated in accordance with the usual rules of practice as

cases of first impression in the several jurisdictions and are decided on the

basis of the applicable law of the particular jurisdiction chosen, thus giving

the students experience in searching out and applying the procedural and

substantive law of a single jurisdiction in the same manner a practitioner

would present his case to a trial court.
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VII: 13. TRIALS, APPEALS AND PRACTICE COURT: 1958-1959

SOURCE: Law Students' Handbook (1957), (1958 printing),

P. 39

The objectives of this course are three-fold: I. to acquaint the student

with the basic problems faced by lawyers in the trial of cases to judges and

juries, together with the problems arising on the appeal of cases; 2. through

a study of statutes, rules, cases, text and problems, to assist the student in

reaching solutions to these problems as they would be presented in the

United States' courts, the courts of a state of the student's choice, and

generally throughout the United States; 3. through the practice court to give

the student practice in the investigation, preparation and trial of cases.

This practice is made possible with the use of motion pictures of fact

situations developed for this purpose.

The following is a brief sketch of the scope of the problems covered.

I. The preparation of a case for trial, techniques of fact investigation, with

and without the judicial process, and the pre-trial conference procedure.

2. The problems of jury selection, including the right to jury trial, the

qualifications of jurors and the methods and techniques of examining, select-

ing and challenging jurors. 3. All of the problems that arise during the trial

of a case with the exception of the admissibility of evidence, but including

motions for continuance, the opening statement, etc., motions for directed

verdict, etc., conduct of counsel and the judges, the final argument, instruc-
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tions, the verdict, motions for new trial. 4. The problems faced by the

lawyer in attempting to get review of his case in an appellate court including

the techniques in the preparation of the records, assignment of error,

preparation of briefs, together with a discussion of all other problems faced

by the law in such circumstances.

A major effort is made both during the teaching and the practice phase

of this course, to acquaint the student not only with the theoretical problems

involved, but also with the practical side of trial practice and to give him

experience in the techniques used by good trial lawyers. ...

