CHAPTER XXII
EXAMINATION OF PROPERTY AND PERSON
Dean Wigmore has summed up the respective view
points and practices of the courts of common law and
of chancery thus : ' ' So far as concerned chattels and
premises in his possession or control, the adversary in
common law actions, like the true gamester that the law
encouraged him to be, held safely the trump cards of the
situation, free from any legal liability of disclosure be
fore trial ; in this respect there was not recognized even
the . limited right of inspection which after the days of
Lord Mansfield had been conceded for documentary evi
dence. But in chancery, under the same wholesome prin
ciple and practice by which bills of discovery were al
lowed for ascertaining the opponent 's testimony and the
documents in his possession the inspection of chattels
and premises in his possession or control was obtainable
wherever fairness seemed to demand it. ' ' 1
It is the practice now in England for the court, or
a master on a summons for directions, upon the applica
tion of a party after notice to his opponent, to order
the inspection of any property or thing which is the
subject of the cause or matter, or as to which any ques
tion may arise therein. The court or master may also
authorize persons to go on the land or property and
inspect it or to make any necessary observations and
experiments, or take any necessary samples.1 In a
proper case the court will allow photographs to be taken,
if this is necessary to preserve the evidence for trial.1
1 Wigmore on Evidence, lli, 1862.
I Annual · Praetiee (1932) order 50,
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Similar rules also obtain in most of the Canadian prov.
mces.'
Several American states have statutes which provide
for the inspection of property, which are rather limited
in scope. In some of them, the provision is apparently
limited to special kinds of actions, as for instance the
California provision that the court may order inspec
tion in actions for the recovery of real property or for
damages for an injury thereto.6 A still more conspic
uous limitation is like that noted in connection with
statutes authorizing inspection of documents, namely, it
is not clear whether the statutes contemplate inspection
before trial or not. In New York and Wisconsin and
Michigan, however, it is clear that the inspection may be
had before trial. 6 The New York statute provides : " A
court of record, other than a justices ' court in a city, by
order may compel a party to an action pending therein to
produce and discover, or to give to the other party, an
inspection and copy, or permission to take a copy or
photograph of a book, document or other paper, or to
make discovery of any article or property in his pos
session or under his control, relating to the merits of the
action, or of the defense therein. The procedure for
obtaining such order shall be regulated by rules. " The
Wisconsin statute is as follows : " In any civil action
or proceeding in a court of record the court or the pre
siding judge may, after issue joined, and on application,
order a party to permit an opposite party and his wit
nesses to inspect any property, the inspection of which
may be deemed material and necessary. ' ' The New
Michigan Court Rules provide : "In any action for dam4 Ontario, Cons. Rules of Practice (1913) rule 266; Ross on Discovery
(Boulton, Can. Ed.), 126.
6 Cf. Wigmore on Evidence, III, sec, 1862, and note 8, in which a
number of such special statutes are cited.
6 New York Civil Practice Act, sec. 324, Rules of Civ, Prac.,
rules 14(}-142; Wis. Stat. (1927), ch. 269, sec. 57. See also American
Judicature 's proposed Rul�s of Civil Procedure Act, Art. 21, sec. 16.
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ages for injuries to person or property, or to recover
upon any policy of insurance respecting sickness or
bodily injuries or damages or injuries to property, physi
cal examination by physicians of the person sick or in
jured, or by the defendant or his agent of the property
damaged or injured, may be ordered in advance of the
trial, on motion with due notice, upon such just and rea
sonable terms and conditions as the court may pre
scribe. ' ' 7
It is of great facility in determining the exact nature,
extent and probable duration of the injury in personal
injury cases that the defendant be allowed to have an
examination of the plaintiff by a competent physician.
On the other hand, it is necessary that the examination
be so conducted and supervised that no abuse or unnec
essary violation of the rights of personal privacy may be
allowed.
A decided majority of the decisions are to the effect
that a court has power upon the trial to require the plain
tiff to submit' to a physical examination by p4ysicians
selected by the court.8 On principal it would seem that
no substantial injustice would be done the plaintiff by
moving up the time for such an examination, and allow
ing it to be ordered before the trial. This would prove
a time saving expedient as far as the court and jury
are concerned. But, apart from statute, the courts have
been rather equally divided as to whether or not there
is inherent power in the courts to compel submission to
such an examination before trial. 'J:.1here is one line of
authority, headed by the United States Supreme Court,
which has held quite flatly that courts have no such
power.9 Other courts have taken the position that the
7 Michigan Court Rules (1930) rule 41, sec. 5.
8 Belt Electric Line Co. v. Allen (1898) 102 Ky. 551, 44 S. W. 89,
and numerous cases cited in Wigmore on Evidence, IV, 2220, and in 23
L. R. A. (N. S.) 465.
9 Railway Co. v. Botsford (1890) 141 U. S. 250. See also the opinion
of Holmes, C. J., in Stock v. Railroad (1900) 177 Mass. 155, 58 N. E.
686; McQuigan v. Railroad Co. (1891) 129 N. Y. 50, 29 N. E. 235.
.
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discovery of truth and the prevention of fraud is so nec
essary in administering justice in personal injury cases
that the slight inroad on the right of personal privacy
must be tolerated and that the courts have inherent
power to allow physical examinations.10
After the New York Court of Appeals had held that
trial courts had no power, apart from statute, to order
a physical examination of a party before trial, the legis
lature promptly enacted a statute which conferred this
power upon the courts. The New York statute provides :
"In an action to recover damages for personal injuries,
if the defendant shall present to the court satisfactory
evidence that he is ignorant of the nature and extent
of the injuries complained of, th� court, by order, shall
direct that the plaintiff submit to a physical examina
tion by one or more physicians or surgeons to be desig
nated by the court or judge, and such examination shall
be had and made under such restrictions and directions
as to the court or judge shall seem proper. If the party
to be examined shall be a female she shall be entitled to
have such examination before a physician or surgeon
of her own sex. The order for such physical examina
tion, upon the application of the defendant, may also
direct that the testimony of such party be taken by
deposition pursuant to this article. ' ' 11 Subsequently
five other states have adopted similar measures. 11 The
constitutionality of such measures has been upheld in
New York 13 and New Jersey.u The New Jersey statute
was attacked on the ground that if the examination were
allowed before trial, it would constitute an infringement
10 The cases are fully listed in 14 L. R. A. 466, and 23 L. R. A.
N. S. 465.
11 New York Civil Practice Aet, see. 306.
111 Ariz. Session Laws, 1921, .eh. 131; Mich. Court Rules (1931) rule
41, see. 5; N. J. Comp. Stat. (1910) p. 2226; S. D. Session Laws, 1921,
eh. 179; Wash. Codlp. Stat. (Remington, 1922) sees. 1230-1231.
18 Lyon v. Railway Co. (1894) 142 N. Y. 298, 37 N. E. 113.
1t McGovern v. Hope (1899) 63 N. J. L. 76, 42 Atl. 830.
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of the constitutional right of a party in a civil suit to be
confronted by witnesses, but the court rejected the con
tention. No such provision is to be found in the general
rules regarding discovery in England, but a special stat
ute was enacted in 1868, which still is in force, whereby
a person who is injured in a railway accident can be
compelled to submit to a physical examination. 15 Ontario
allows physical examinations in all personal injury
actions.16
The following practical problems have arisen in the
various jurisdictions in regard to the conduct of the
medical examination : May an X-ray examination be re
quired T Is a female party entitled to demand a physi
cian of her own sex Y May the physician ask questions
of the pa�ty while he is making the physical examina
tion T There is a division of authority as tp the use of
the X-ray in Ne,w York, although the predominant view
seems to be that it is permissible. 17 Only in New York is
a female party entitled to demand that the examination
be conducted by a physician of her own sex. 18 The ex
amining physician, under the Ontario practice, is not
allowed to ask questions of the person whom he is ex
amining. The court, in so construing the rule, said : ' ' To
permit the plaintiff to be physically examined is a suffi
cient invasion of his personal rights without giving the
surgeon the right to hold an inquisition on him. " 19
15 31 & 32 Viet., ch. 119, sec. 26.
16 Canadian Encyclopedic Digest (Ontario Ed.) III, 792.
1'7 Gilbert v. Iqar (1928) 228 N. Y. S. 183 (the court will

take judicial
knowledge that there is little or no danger from such examinations at
the present time) ; Boyland v. Libman (1927) 220 N. Y. S. 632; Hollister
v. Robertson (1924) 203 N. Y. S. 514. Contra : Lacqua v. General Linen
Supply & Laundry Co. (1929) 237 N. Y. S. 197; Van Orden v. Madow
(1923) 201 N. Y. S. 954.
18 Young v. Fairfax (1923) 200 N. Y. S. 815.
19 Falconbridge, J., in Clouse v. Coleman (1895) 16 P. R. 496. See
generally as to the Ontario practice, Ontario Judicature Act (Holmested,
1915) page 234; Ross on Discovery (Canadian Ed.) page 125.

