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When and where trial to proceed.-—“Whenever

issue

shall have been joined in a suit before a justice, if no jury shall
have been demanded by either party, the justice shall proceed
to try such issue, to hear the proofs and allegations of the
parties, and to determine the same according to law, as the
very right of the case may appeal-.”‘
I

l—C. L.,
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“Whenever a defendant who has been personally served
with a summons, attachment, or writ of replevin, or who shall
have procured an adjournment Without having joined issue,
shall neglect to appear and join issue, the justice shall proceed
to hear the proofs and allegations of the plaintiff, and deter
mine

the same as above

prescribed.“

The trial cannot be had at a place different from the one
mentioned in the summons,“ unless both parties appear at the
place appointed, when it may be adjourned to another place.‘

apppear.-If the defendant
of process, the plaintiff must
prove his demand in the same manner as if he had appeared
and denied it.“
So, if the defendant does not appear after
an adjournment without having joined issue; or if he fails to
appear after issue joined upon a plea which denies the plain
tiff’s demand, as the general issue, or appear and refuses to
§ 310.

In

case defendant fails to

does not appear on the return

2—C. L., 5 812.
.'l—Stewart v. Meigs, 12 Johns., 4.17.
112.
4—l\iorrill
1 Cow.,
V. Near,
But when both parties appear on the
return of process. an adjourned day.
the justice may adjourn the cause to a
more convenient
place of trial. if it is
within reasonable distance and in the
some town.
Unless the parties sooner
appear. the justice must, both on the
rcturn day and on any adjourned day,
with
wait an hour before proceeding
See, (mte_ § 149; and.
the trial:
Shufelt v. Cramer,
20 Johns.,
309:
Staﬂord v. Williams. 4 Denio. 182:
v. Saratoga
8: W. R. R. Co..
650.
So, where a cause is
held open to a particular time. as for
the‘ return of an attachment issued
against a defaulting witness. the jus
tice must, unless both parties shall be
wait one hour before
sooner present,
See, ante,
with the trial:
proceeding
5 149; Clark v. Garrison, 3 Barh.,
Sherwood

l5 Barh.,

372.

Duzor v. Llnderman,
10
5—Van
Johns., 106.
And the evidence must
be suﬁicient to show a cause of action,
for if
to warrant a Judgment.
and
there should be an entire want of evi
dence, or a material defect
in the
the judgment will be reversed
proofs,
Northrop v. Huntley.
on cerﬂorari:

85; Perkins v. Stebhins, 29
523; (‘arter v. Dallimore, 2
Sand.,
222: Swift v. Falconer. Ib|'d.,
640.
But where the defendant
does
not-appear, the plaintiff need not nega
tive any afiirmative defense which the
might have interposed.
had
defendant
no proof need
he appeared: therefore
be made to avoid the statute of limi
tations, or to show that no payment
has been made, or to establish any
other fact which might be used in an
13 Wend..

Barb.,

swer

to

a

defense,

had

one

been

set

llumphrey v. Pearsons, 23 Barb..
313.
The rule is the same where the
has appeared and put in a
defendant
denial, and also set up an aﬂirmative
defense.
If he does not appear at the
trial and prove the affirmative defense.
the plaintlli‘ need only prove what is
put in issue by the general denial. As
to the affirmative defense the burden
of proof is on the defendant. and until
he gives evidence
to prove the truth
of it. the piaintiﬂ need not negative
it: Ibld. Unless the plaintiffs evi
dence shows the aﬂlrmative defense to
the piaintiﬂ
de
as, where
be true,
clares upon a promissory note, which
by
on its face to be barred
appears
in such
the statute of limitations:
sets up that
case. if the defendant
defense at the joining of issue, then
up:

312
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plead. In all these cases the justice must hear the proofs and
allegations of the plaintiff, and upon them render his judg
ment.°
§ 311. Proof by witness.-Every person offered as a witness
before any testimony shall be given by him, shall he duly
sworn or aﬂirmcd.'
The oath, to the witness, must be administered by the justice
who tries the cause, and if he be sworn by another justice, it
will be illegal,“ if objected to,” otherwise not, as the parties
may consent that a witness give his evidence without being
sworn at all.1°

When judgment of non-suit may be rendered.
§312.
“Judgment of non-suit, with costs, shall be rendered against a
plaintitf prosecuting an action before a justice of the peace,
in the following cases:
1.
2.

If he discontinue or withdraw his action;
If he fail to appear, on the return of any process,

one hour after the same was returnable

within

;"

3.
If after an adjournment he fail to appear within one
hour after the time to which the adjournment shall have been

made
4.

;

If he

become non-suited on the

A judgment of non-suit

trial.

is a ﬁnal disposition of the particular

though
do not
even
the defendant
appear at the trial. the defense must
he allowed, unless the plaintiff shows
that the demand has been continued
in force. or that it has been revived
legal
manner:
in some
or renewed
Pentleld v. Jacobs. 21 Barh., 335; Wal
rod v. Bennett. 6 lbid., 1-H.
issue does not al
8—'i‘he general
ways deny the plaintiff‘s demand. as.
where the plaintiff claims upon a note
or written instrument made by the de
the justice;
ﬂied with
and
fendant.
Sec, ant:-.. 5 191.
L., §§ 830, 10204,
10205.
7-—C.
10206.
8—Perry v. Wyman. 1 J’0hns._ 520.
9-—Cohb v. Curtis. 8 .Tohns., 470.
10-—Reed v. Gillett, 12 Johns, 396.
While the law docs not permit n jus
tice or judge to be a witness in a cause

on trial before himself, nor to make
any facts within his own knowledge
the basis of his judicial
decisions:
Blanchard v. Richley, 7 Johns. 199;
nor allow his personal
knowledge
of
facts to dispense with proof of them
where such proof would be otherwise
required:
Kermntt v. Ayer, 11 Mlch.,
183; yet it seems that by the consent
of both parties the justice might be
sworn in the case, or make a state
ment wlthout oath, and act upon it:
Cobb v. Curtis, 8 J0hns., 470; see,
Morss v. Morss, 11 Barb., 510.
1l—’I‘he failure of the plaintiff to
appear
within the hour deprives
the
justice of jurisdiction except to render
Brady v.
u judgment of nonsuit:
Taber, 29 Mlch.,
199; Cagney
v.
Wattles, 121 Mlch., 469; 80 N. W.,
245.
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action in which it is entered, but does not necessarily bar a
subsequent action for the same cause."
If the plaintiﬁ be satisﬁed that his proof is insufficient to
maintain his action, he may elect to become non-suit at any
time before the cause is ﬁnally submitted to the justice, but
not after it is so submitted." But if the justice should con
sider the plaintiﬂE"s evidence insuﬁicient to support the action,
he cannot compel the plaintiff to be non-suited.“
Generally, of when judgment to be rendered.—“In
plaintiﬁ shall be non-suited, discontinue or with
draw his action, and where a judgment shall be confessed,
and in all cases where a verdict shall be rendered, or the
defendant shall be in custody at the time of hearing the cause,
the justice shall forthwith render judgment, and enter the
same in his docket; in all other cases he shall render judgment
and enter the same in his docket, within four days after the
cause shall have been submitted to him for his ﬁnal de
’
cision. "5
§313.

cases where a

12—Bowne
Mich.. 186.
be announced

Johnson,
1 Doug.,
a judgment of nonsuit
hy,the justice under the
has
that the plaintii!
v.

It

apprehension
when he has, he may
not appeared,
and proceed
correct the announcement
Hodges v. Bagg, 81
with the trial:
Mich., 247; 45 N. W., S41. A written
request
or plalntii! without personal
by himself or attorney, is
appearance
suiﬁcient to authorize the justice to
hold the case open for a few hours:
Wagner v. Kellogg, 92 Mich., 616; 52
N. W., 1017.
11 .Tohns.,
13--Hess
v. Beekman,
it notice of set-otts has been
457.
ﬂied, he cannot become nonsuited with
out the consent of the defendant: see.
ante, § 273.
14-—Cahill v. K. M. Ins. Co., 2
Doug., Mich., 124, 133.
15—C. L., § 843; see, post, chap. xxvi.
In those cases where the justice
render judg
may, under this section.
ment within four days after the cause
was submitted to him, he may decide
it at any time within the four days.

It

he

determines,

when

the

cause

is

submitted to him. to decide it on some
particular day within that‘ time, this

is In legal eﬂect a continuance of the
cause until that day, and should be so
announced
to the parties, and should
be so entered upon his docket.
Ii.’ he
does not at the time of the submission
of the cause determine on the day
when he will render his judgment, he
may render it at any time within the
four days. when, upon due considera
tion, he becomes satisﬁed what judg
ment should be rendered: and. in such
as
case. the court must be regarded
still open, so far as the particular
case
is concerned,
and the parties
bound to take notice when the judg
ment is rendered,
and what the judg
Draper v. Tooker, 16 Mich..
ment is:
74, 77.
But the decision and judg
ment of the justice must be rendered
within the four days, or the judgment
will be void:
Watson v. Davis, 19
Wend., 371: and see, Bisseil v. Bissell,
11 Barb., 96; Brady v. Taber, 29 Mich..
,

199.

Under C. L., 5 843. where a cause
was tried before a justice without a
jury on the 12th of the month, and
judgment on the 17th,
he rendered
being the ﬁfth day atter the trial:
Held, that the judgment was void,
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TRIALS BY JURY.

§ 314

During the time which the cause is under advisement, the
justice ought to hold no communication with either of the
parties. They are not in court for any purpose but to receive
judgment."
TRIALS BY JURY.

§314. When may demand jury tria1.—“After an issue of
fact joined, and before the ﬁrst adjournment, and before the
justice shall proceed to an investigation of the merits of the
cause, by an examination of a witness, or the hearing of any
other testimony, either of the parties, or the attorney of either
of them, may demand of the justice that the cause be tried by
a. jury, and pay to the’justice the lawful fees of the jurors.”"’
“Either party who shall not, at the time of joining issue in

457-8.

_

17—C. L., 5 813.
Where a party has demanded
a
jury and paid their fees, he has no
right. it the jury disagree. to insist
on a trial by another jury without ad
vancing an additional jury fee:
Mc
Graw V. Sturgeon, 29 Mich., 426. And
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so on the ground that he has no ju
dicial duty in such a case. and must
act minlstcrially
in recording their
action.
lie cannot set it aside; and.
if his entry of judgment is postponed,
yet the law itself supplies it, whether
entered
or not, and its subsequent
entry, in accordance
with the verdict.
is entirely proper: Alt v. Laione, 54
Mich., 302; 20 N. W., 52; see, Overall
v. Pero, 7 Mich., 315.
But the pro
vision of the statute requiring the jus
tice to enter the judgment in his dock
et, is directory merely.
The entry in
the docket is a ministerial act, and is
evidence of the judgment, but is not
the judgment itself.
The judgment
is complete when pronounced,
and un
til entered in the
docket
may be
proved by the oath of the Justice and
from his minutes: Ilickey v. Hlnsdaie,
8 Mich., 267:'see, also, Hall v. Tut
tic, 6 iiill, 38; Walrod v. Shutter, 2
Comst.,
134.
A judgment entered _in
the justice's minutes
is not void be
cause not forthwith entered upon the
docket: Saunders v. Tioga Mfg. Co.,
27 Mich., 520.
16—Hess v. Bcekman.
11 Johns.,

mio

the 16th day of the
being the fourth day after the
The court say,
trial. was Sunday.
the judgment must be rendered within
four days after the cause is submitted
to the justice. and if the fourth day
is Sunday,
then it must be rendered
within three days after the case is
Sager,
27
submitted:
Harrison
v.
Mich., 476; see, Weaver v. Lummon,
The
62 Mich., 366: 28 N. W.. 905.
same rule obtains in case of legal holi
days: Hemmens v. Bentley, 32 Mich.
88. In cases tried beforeajustice
with
out a jury he has no jurisdiction to ren
day.
der judgment after the fourth
An‘d even where the docket by mistake
showed
the judgment to have
been
rendered
on the ﬁfth instead
of the
fourth day, it was held that the dock
et entry could not be contradicted,
and
the judgment was
held
void:
lbid.,- sec also, Galloway v. Corbett.
52 Mich., 460: 18 N. W., 218; Madge
v. Ynplcs. 58 Mich., 310; 25 N. W.,
297.
in this state, where in an ac
tion for assault. the jury gave a ver
dict for the plaintiff on one day, but
judgment was not rendered
by the
justice until the following day, Held,
that it is enough to say, that where
a cause is tried by jury their verdict
is conclusive, and cannot be invali
dated by any action or non-action of
justice.
the
\Vhen
the
statute re
quires a justice to enter judgment im
medlately
on such a verdict, it does
month,

0-To— -‘-1’
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any cause, and before the same shall be adjourned, require a
trial of such cause by jury, shall be deemed to have waived the
same.”‘8
After issue joined in a cause, the defendant said he would go
on and try the cause, and the justice told the plaintiff to go on
with his account. The plaintiff then asked the defendant if he
would admit any of his account, and he did admit one or two
of the charges. .The plaintiff then called a witness, and after
the justice had begun to administer the oath, the defendant
Held, the de
demanded a venire, which the justice refused:
fendant was too late in his application for a j1u'y. An investi
The justice had told the plaintiff to
gation had commenced.
go on, in consequence of which he proceeded to prove some
items by the admission of the defendant, and a witness was

partly sworn before
OF‘

the call

for

a

venire."

TIIE VENIRE, THE SERVICE AND RETURN THEREOF.

§315. Procedure when demand for jury ma.de.—“Upon
such demand and payment of such fees to the justice, such
constable, or other
justice shall direct some disinterested
proper person of the county, to write down a list of the names
of eighteen inhabitants of the ‘county qualiﬁed to serve as
jurors in courts of record, who shall be in nowise of kin to
the plaintiff or defendant, nor interested in such suit.”2°
are not paid the justice
ifmaysuchtry fees
a jury:
the cause without

from further proceedings there
after does not amount to a waiver of
a jury, and the justice cannot proceed
Boatz ct ai. v.
to try the case alone:
Berg, 51 Mich., 8; 16 N. W.. 184. it
is sufﬁcient, if demand for a jury is
pursuant to the statute. that
made
the jury fee be paid on the day to
which the cause stands adjourned. at
any time before the trial is entered
upon
by the swearing of witnesses:
Plank Road Co. v. ﬂopkinson, 69 Mich.,
10; 36 N. W., 797.
19—Gaie v. Barnes. 1 (‘ow., 235.
But where the justice had merely in
the
the plaintiff's
account
spected
court held that the trial had not com
menced, and that it was not too late
Olney v. Bacus,
to call for a jury:

sence

Roberts v. Tremayne. 61 Mich.. 264:
N. W., 113; McGraw v. Sturgeon,
Mich., 426.
Where a party
18—C. L.. 5 814.
to a suit before a justice oi’ the peace
has tailed to demand
a jury at the
time of joining issue and before ad
journment of the cause. but calls for
day,
adjourned
it
one
on
the
justice,
for
the
competent
is
notwithstanding
the objection of the
opposite party, to order a jury to he
summoned
for the trial of the cause.
The neglect to demand a jury with
the time prescribed by law, is a waiver
only of the right; the justice still
may. in his discretion, order one: Van
But
Sickle v. Kellogg. 19 Mich., 49.
after the defendant has demanded a
jury, and paid the jury fee, his ab
28
29

‘ll?

1

.lohns.,

142.

20—C. L., 5 815. The justice ought
not to designate a constable or other
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§316. Qualiﬁcation of jur0rs.—,Pcrsons having the qualiﬁ
cations of electors are qualiﬁed to serve as jurors.“
“In all
elections, every male inhabitant of this state, being a citizen
of the United States, every male inhabitant residing in this
state on the twenty-fourth
day of June, eighteen hundred
thirty-ﬁve, every male inhabitant residing in the state on the
ﬁrst day of January, eighteen hundred ﬁfty, every male inhabi
tant of foreign birth who, having resided in the state two
years and six months prior to the eighth day of November,
eighteen hundred ninety-four, having declared his intention
to become a citizen of the United States two years and six
months prior to said last named day, and every civilized male
inhabitant of Indian descent, a native of the United States and
not a member of any tribe, shall be an elector and entitled
to vote; but no one shall be an elector or entitled to vote at
any election unless he shall be above the age of twenty-one
years, and has resided in this state six months and in the town
ship or ward in which he offers to vote twenty days next pre
ceeding such election: Provided, that in time of war, insur
rection or rebellion no qualiﬁed elector in the actual military
service of the United States or of this state, or in the army
or navy thereof, shall be deprived of his vote by reason of his
absence from the township, ward or state in which he resides,
and the legislature shall have the power, and shall provide the
manner in which and the time and place at which such absent
electors may vote, and for the canvas and return of their votes
to the township or ward election district in which they re
spectively reside.”22
to w'rite the names and sum
pcrson
mon thc jury. until the parties have
had an opportunity to make all ren
objections to such oﬂlcer or
sonahle
if any such ohjection there
person,
Rice v. Buchanan. 41 Barb.,
may he:
1-i7.
The person selected to choose
the jurors must_he disinterested and
law
impartial:
this is a common
right: People v. Felker, 61 Mich., 1143
The jurors maybe sum
28 N. W.. S3.
at large:
moned
from the county
Faulks v. People. 30 Mich., 20.
21--C. la. § 319. The proper time
inquiries into the qualiﬁca
to~mnke
tions ot the jurors is before trial:

and it not made then, any objections
to the Jurors will he deemed to have
been waived.
The fact that a juror
is an nlien, and
that this was not
discovered
until after judgment. is not.
in civil eases. ground for the reversal
oi’ a judgment:
Johr v. People, 26
It is not a necessary
1\iich.. 427.
juror that he
qualiﬁcation
oi’ the
should he a taxpayer:
Stewart v.
23 Mich..
People.
78-9.
63.
22—Const. of Mich., Art. 7. § 1. if
a man of foreign hirth has declared
his intention to become a citizen in
due form of law. and the other condi
within
the
tions oi’ nge, residence
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jury, the

the statute should be observed:

“In

making such selection, they (the oﬁicers) shall take the names
of such only as are not exempt from serving on juries, who
are in possession of their natural faculties, and not inﬁrm or
decrepit, of good character, of approved integrity, of sound
judgment, and well informed, and conversant with the English
language, and free from all legal exceptions, and who have
not made, and in whose behalf there has not been made, to the
officers mentioned in the preceding section any application to
be selected and returned as jurors/’23
§317. Who exempt from serving on jury.—The following
persons shall be exempt from serving as jurors, to wit: The
governor, lieutenant governor, secretary, treasurer and au
ditor-general of the state, the justices of the supreme court,
all judges of courts of record, acting commissioner of -internal
improvement, commissioner of_the land oﬁice, superintendent
of public instruction, clerks of courts, registers in chaneery,
registers of deeds, sheritfs and their deputies, coroners, con
stables, all officers of the United States, attorneys and coun
selors at law, and solicitors and counselors in chancery, oﬂi
cers of the university, ofﬁcers of colleges, settled ministers of
of incorporated academies,
the gospel, preceptors and
teachers
all superintendents, engineers and collectors of any canal or
railroad authorized by the laws of this state, any portion of
which shall be actually constructed and used, constant ferry
men, all members of any company of ﬁremen organized accord
ing to law; all persons more than sixty years of age, and

~
voting
state
and
proper
length
of

precinct
for the
time are found .to
exist, this provision of the constitution
confers the right of suifrage. and such
person is, in this respect, qualiﬁed to
act as a juror: People v. Scott. 56
.\Iich., 154: 22 N. W., 274: People v.
Rosevear,
158; 22 N. W.,
56 Mic-h.,
Nothing
276.
will be presumed
against the qualiﬁcations of a juror:
People v. Scott, 58 Mir-h., 154: 22 N.
W., 274.
No person is qualiﬁed to be
returned by the supervision as a. juror
whose nnme is not on the assessment
roll and it is a good objection to a

juror that he is not assessed:
Stew
art v. People, 23 Mlch.. 63; Schiacker

Mining Co., 89 Mich.. 253: 50 N.
W., R39; People v. Thncker, 108 Mir-h..
652: 66 N. W.. 562. This is not true
of taiesmen.
The statute does not
require that they be taxpayers: Stew
art v. People, and Schlacker v. Min
ing (‘o.. supra; Reed v. Peacock. 123
liiit-h.. 244; 82 N. W., 53.
23-C. 1'... § 319. And further. as
Sec,
to the qualiﬁcations of jurors:
People v. iiarding.
53 Mich., 48, 51;
18 N. W.. 555.
v.

318
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all other persons exempted by any other law of this state from
serving on juries.”“
Members of the state troops and of the uniformed volunteer
militia, who have performed military service in the manner and
for the time prescribed by law, and shall have received from
the state military hoard a certiﬁcate showing the performance
of such service, are exempt from serving on juries.”
“Any person who was a. ﬁreman in any incorporated city or
village in this state, on the sixth day of February, one thousand
eight hundred and forty-three, or at any time thereafter, and
who shall have served for the term of seven years from that
time, or from the time of his appointment, if appointed since
that time, and every person who may hereafter be appointed
a ﬁreman in any such city or village, and serve as such ﬁreman,
shall, during the time of such service, be exempted from serv
ing as a juror in any of the courts of this state, etc.”2°
The state salt inspector and his deputies," and keepers of
poor-houses," are'also exempt.
§318. Who may be excused from serving on jury.—“'I‘hc
court to which any person shall be returned as a juror, shall
excuse such juror from serving at such court, whenever it shall
appear,
1.
That he is exempt from serving on juries by the pro
visions of the preceding section; or,
2.
That he is a practicing physician or surgeon, and has
'
patients requiring his attention; or,
That he is a justice of the peace, or executes any other
3.
civil oﬁicc, the duties of which are, at the time, inconsistent
with his attendance as a juror; or,
4.
That he is a teacher of any school, actually employed
and serving as such; or,

Mk-h.. 377: 51 N. W.. 522.
(Overrul
im: a dictum in People v. Baumnn.
52 Mlch., 584: IQ N. W.. 369. to the
contrary.)
a
person
If. however.
within the provisions of this statute

challenged
because of that fact, It
is not reversible error since the op
posing pasty has no right to have such
persons
sit in the cause: especially
challenges
if his peremptory
are not
exhausted:
Mt-Grail
v.
Kalamazoo.
94 Mich
. 53 N. W., 955.
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27-C
28—C
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2~i—(‘. L., 5
The exemption
priv
under this statute ls a personal
ilege and such persons
as are within
the provisions of the statute are com
petent jurors as against objection on
People v.
this ground:
Rawn. 90

5 1607.
5 3472.
5 4944.
5 4520.
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I

I

_

or
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VENIRE,

SERVICE AND RETURN.

CH.

XIX.

5.

\Vhen, for any other reason, the interests of the public, or
individual juror, will be materially injured by such
attendance, or his own health, or that of any member of his
family requires his absence from such court.”29
the

Selection of jurors, constable to be sworn.—“The eon
stable or other person directed to make such list, shall, before

_._t cw-i ;¢_ _ ._y___

X

§
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319.

making the same, be sworn by the justice to select such per
sons according to his best judgment, and without favor or
partiality to either party.”3°
“From such list each party may strike off six names; and in
case of the absence or refusal of either party to strike out, the
justice shall strike out for him six names from said list; and

a

the justice shall thereupon issue a venire, (lll'€’Ct€'d to any con
stable of the county, requiring him to summon the six persons
whose names shall remain upon the list, to appear at
time

therein,

named

if

a

jury for the trial of
and place to be named therein, to make
the
in
the action between
such venire; and the
parties named
constable shall serve such venire personally on each juror
to be found within his county.”31

Parties may agree upon jurors.—“The parties may
of jurors to try the cause;
and in such ease the justice shall direct in the venire the sum
§320.

agree upon six or any less number

a

moning of the persons so agreed upon, who,"when summoned
and appearing, shall compose the jury; and the justice shall
make
minute of such agreement in his doeket.”32

jury
the trial of
cause by
though not made until after
the return of the venire, and when the jury
drawn.
a

a

good,

Q

is

of. less than six persons,

is

An agreement by the parties for

court.

a

I.

against

either of the parties.
Where
is serious doubt even of his
fairness he Should not be selected to
choose jurors.
'l‘his right of parties is
common
law right and is not de
People v. Fel
pendent upon statute:
ker. 61 Mieh., 114; 28 N.
83.
31—(‘.. L..
S17.
32—C‘. L..
81.8.
there

I.

<>-Qf—
0l 1 ' __
*3

30—(‘. L.,
816.
The ofﬁcer chosen
to write down the list of names from
which the jury is to be chosen should
he free
from prejudices or hostility
§

§

336.

9

the

§ 5

It

is in the disbefore
juror
has been sworn in a cause, to excuse
him
for any reason personal to the
juror. which seems to the court suf
from
even without
ficient.
eliallemze
either party: People v. Carrier, 46
.\iich.. 4-H:
N. W.. -192; Atlas Min
ing (‘o. v. Johnston.
23 Mieh.,- 36:
67
ﬁ'.\'eli v. Lake Superior
(‘o..
And this
.\iieh.. 560; 25 N. W., 162.
though
their
parties have exhausted
challenges:
O'Neil
v.
peremptory
Lake Superior
Co" supra.
I...

of

a

29-0

cretion

‘l‘-.30.

-
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§321

The venire, how served.—The constable must serve
on each juror named therein, if to be
found within his county.”
The manner of service may be
§321.

the venire personally

(as is the usual practice) by reading or stating the substance
the venire to each person named therein, care being had to
state the name of the justice issuing the venire, and the names
of the parties, together with the time and place of trial. The
jurors should have a reasonable time to attend, after notice,
as in case of witnesses.

of

the
§322. Waiver of jury after venire issued.—Though
party demanding a trial by jury has undoubtedly a right to
waive such trial after a venire has been issued, yet, if the
venire has been served and returned, the other party would
have the right to insist that the cause should be tried by the
jury thus returned, notwithstanding the party originally de
manding such trial should waive it; or, if a jury should not
that venire, he might
venire should be issued at his instance,

be obtained

on

require that a new
if he had required a

jury.“
In

joint debtors,

venire mentioning only
the defendant brought into court, without taking notice of the
other, is sufficient.“
The party at whose instance the venire is issued, cannot
allege error in it.“
an action against

CALLING THE

a

J URY—-CIIALLENGES—SVVEARING

THE JURY, ETC.

§323. When talesmen to be summoned.-On the return of
the venire, the justice will proceed to call the jurors.
“If any of the jurors named in the venire shall not be found,
or shall fail to appear according to the summons, or if there
shall be any legal objection to any one who shall appear, it
shall be the duty of the constable, on being thereunto directed
v. Neweli. 1 Denio, 25;
33—Carm|1n
Keeier v. Delavun, 4 Bnrb.. 317.
In case of loss of the
C. L., Q 817.
ﬁrst venire a second may be issued by
Day v. Wilber, 2 Caines,
the justices:
134.

137.

34-—Edward's
21

Ti-eat.,

1st

ed..

90.

by
Absence
from further proceedings
a party after demanding a jury cannot
be construed as a waiver of his right;
to the jury trial: Boatz v. Berg.. 51
Mich., 8; 16 N. W., 184.
35—Hutchins v. Cary, 4'Johns., 222.
36—Day v. Wiiber, 2 Caines, 134.
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is
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is
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if

of

it

is

a

is

a

a
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is,
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—_v
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a

by the justice, to summon
sufficient number of talesmen to
supply the deticiency."37
That
the justice may require the constable to summon a
suﬁicient number of the b_vstanders to complete the number
required of those who are absent or set aside as incompetent.
deficiency, the justice may issue
Should there still be
pre
jurors
cept, requiring the constable to summon the number of
wanted. This
to be done under
precept in the nature of a
writ of tales at the connuon law, and
in the same form as the
vcnire, with this ilitl'crencc, that instead of naming the persons,
('()lllliliillilS the (f()ll.\‘lill)l(‘ to summon “three (or other number
wanted) z'2zlml»{tu)zts o/' the .\-aid (.-ount_z/ qurlliﬁed to serve as
jurors in cum-t.>~ of recon], who are in nozrise of kin to either
the plninti,/I’ or the rhfrimlunf, nor inlcre.~'tc(_l in sa-id suit, to
appear, (etc., to rmlkc so nmngy
jury/, etc.” The justice
issue
this
may,
from time to time, till
process
ncccssar_\'.
full jury.39 i'nh»ss one of the jurors named in the
there be
venirc appear. there cannot he lilli'SIl1C‘ll.39
If no jin-ors ;l[>}Hi‘;ll‘_ or none are found competent, or if the
venirc
quaslie<l_ or not return<~d_ or the array challenged for
new venire must he issued from time to
good cause_ (‘l(‘..
time, until
jury
Ol)lIllllt"'l qualiﬁed to try the cause.4°
\\'ln*-re the

parti<f~s

ﬂ}_'i‘i‘O

upon, when sunnnoned

so agreed

the persons

jury.“

obtaineil in the other mode,
constitutes
lc;_ral objection to any one who
the jury, unless there shall be
shall appear.

it

the jnr_\'

.

.

the

jury
of

sworn,

is

Challenges, in general.—Before
4

§324.

a party has any ol»_]~-ction for any eaiise to any
win-tlier Hi’l$_"lll2lll_\' .\‘llillllltJll(’tl as .\ll(‘ll or called

the

if

a

w-hen

is

And

aljury,

upon

and :1ppe:irin_:. shall compose the

.

jurors,

as talesmen,

his ohjet-tion to the jiistiee, which
called
l';ll\'(‘lJ
no
be
But
(‘till
jury
until
full
('ll.'illi*iif__'P.
('li2lllPllQ’(‘
have appeared; and.
the ('lilZllli’ll,!_"(‘S
are taken previously,
ii'

a

a

is

he must state

8 7

‘._’

2d

'i‘reat.,

l'_'

l~Lin:.: v. Edmonds.

ed..

Johns..
.Tohns..

885:
198:
460;

Johns., 385.
B.

&

~11)-Pow.

i!l:im-linrd v. Richly,
Set-rin: v. \\'h-~t-don,
'l‘:iiim:in v. Woodworth,
-ti
(‘. L., S18.

2

\i'.'.
1...
.'l-'<-(‘o\\'.
'l‘rv:it. '_‘~l f-~i., MK-'-Z see.
ti;
.Tolins.,
also.
!~'inirh v. .\utt.<.
7.~-oh-_vv. Yzinsi-n. I'M/._ .".\.'»_
.".‘.l-- l>enl»:i\'.'<lV. \\'m'uil¢-,)‘_ iii i'oki~'.<
li~"'p.. lii'._’.
§

:27--P.

ina¢le.‘12

ll'l'i‘f__"lllZll'l.\'

4

they are

Ald.,
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§325

Challenges are of two kinds: ﬁrst, peremptory; second, for
cause, which last includes under our practice what was known
at the common law as challenges for principal cause and to
the favor, this distinction not now being regarded.
All are
challenges for cause and tried in the same manner."
are such as are made
§325. Peremptory challenges.-—These
without assigning any reason, and which the courts are com

“In all civil

'5.

pelled to allow.“
cases before justices of the peace, each party

may challenge peremptorily two talesmen, and in all prosecu
tions in the name of the people of this state, the attorney ap
pearing for the people may challenge peremptorily two tales
men, and the defendant may challenge peremptorily four tales
men.

”“‘

As to when objections to a juror
should be made. etc.: Sleight v. lien
ning. 12 Mich., 376: Bourke v. James
A party going
ct nl., 4 Mich., 337.
to trial without objection, knowing of
a juror’s want of qualification. waives
Owners of Ship Mil~
the objection:
waukee, v. ilale. 1 Doug.. 306: Bush
v. Dunham, 4 Mich., 339; Sleight v.
llennlng, 12 1\!ich.. 376: Johr v. Peo
pie, 26 Mich., 427; Bronson v. People.
32 Mich., 3-i; Clark v. Drain Commis
sioner, 50 Mich., 618: 16 N. W.. 167;
People v. Scott, 56 Mich., 154: 22 N.
W., 274; Walker v. City of Ann Ar
hor. 111 Mich., 1: 69 N. W., 87.
4-'l—ilolt v. People, 13 l\Ilch.. 226;
Stephens
v. People,
38 Mich., 739.
44-0. L., § 819. Prior to the
Act of 1885. above quoted. the only
provision under our law allowing per
in
challenges
matters not
emptory
criminal, is found in the chapter of
Laws relating to the
the Compiled
"Trial of issues of Fact," and allows
a challenge
of jurors in “civil cases"
as well as in prosecutions.
This does
not apply to special proceedings
not
in the ordinary course
of law. and
entirely by par
which are regulated
ticular statutes. Challenges
for cause
in all inquiries by jury.
are necessary
challenges in other than
hut peremptory
criminal proceedings.
are conﬁned
to
cases where
the statute has directly
provided for them:
Convers v. The
-171.

Grand Rapids and Indiana Ry. Co.,
18 Mich., 468.
45—C. L., § 820. The provisions of
this statute are conﬁned to talesmen.
Peremptory challenges
must
be nu
thorlzcd by statute: Matter of Con
vers, 18 Mich., 459.
In justice's court
the trial must be had before the jury
struck by the parties, unless
there
be challenge
for cnuse, since there is
authorizing
no
staute
peremptory
chalienze to the original panel: Eid
ridze v. Hubbell, 119 Mich., 61: 77 N.
W., 631; Reed v. Peacock,
123 Mich.,
Perernptory clini
244: 82 N. W., 53.
lennes may be made at any time be
fore the jury is sworn.
The question
of the order of challenge
is one of
practlcli and discretionary with the
Peremptory challenge
court.
is a
right secured
by statute, of which
neither party can be deprived
until
the jury are sworn: Hamper‘s Appeal.
51 Mich., 72; 16 N. W., 236; see.
Mich.,
liunter v. Parsons. 22
96:
Right
Jhons v. People. 25 Mich., 499.
challenge
to peremptory
is lost when
Thorp v. Deming,
the jury is sworn:
78 Mich., 12-l; 43 N. W., 1097; Ayers
v. iluhhard, S8 Mich., 155; 50 N. W.,
111.
Each defendant who pleads sep
arately by different counsel, has the
right to all the peremptory
separate
challenges
allowed by law.
Stroh v.
But where
llinchmnn. 37 Mlch.. 490.
by the
parties sued together
appear
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Challenges for cause and ﬁrst, to the a.rra.y.—Chal
cause are of two kinds, ﬁrst, to the array; second, to

the polls.

the

is

is

is

A challenge to the array
an objection to the whole panel in
which the jury
arrayed, and
founded on some partiality
or default in the oﬁicer or person who summoned or arrayed
panel."

is

if

is

a

is

is

is

is

if

is

is

if

is

The causes of challenge to the array are such as the fol
lowing, viz.: that the oﬁicer
of kindred or aﬁinity to the
the affinity continue; that one or more
plaintiff or defendant,
of the jury are returned at the nomination of the plaintilf '01
defendant; that an action of battery
pending at the suit of
the officer against the plaintiﬁ or defendant; that an action of
debt
pending at the suit of the plaintiﬁ or defendant, against
by the oﬁicer against the plaintiff or de
the officer, but not
fendant, that the sheriff
counsel, attorney, officer, servant or
gossip of either party; or
arbitrator in the same matter, and
tenant
has treated thereof; that the plaintiff or defendant
of the officer, or that the son of the oﬂicer has married the
daughter of the plaintiﬂ’ or defendant, or the like}
It at least doubtful whether, under any circumstances, the
justice’s court. [The constable
array can be challenged in
to be “disinterested,” and
no objection
who makes the list
will
to
him
be
presumed
be
so,
made to
and the party
he
precluded from questioning the fact of his being disinterested.
If, however, the fact that he was interested was known at the
time to the party, his consent will do away with all objections.’
S0, when the parties agreed upon the jurors,“ there could be no
'
challenge to the array.
is

an exception to one or
§327. Second, to the po11s.—This
of the jurors who have appeared, individually; and
for some defect or disqualiﬁcation of the juror; or on account

is

more

array

must be In writing:

269;

v.

1

People

_

_

2—“'*1"<"1=
107

Ryder

3—C. L.,

v-

“'@*""-

818, ante,

_

_

V‘

'

'

'
'

M35831 123% " C;m"4,_g594'36P:g$e
'
"

§

to

38 Mlch.,'
v. People,
Doe,
Mlch., 453.

§

A

3

a

same counsel, and after that right of
if
ls exhausted,
challenge
peremptory
other counsel take charge of the case
part of them, the latter have no
for
Fraser v.
further rlght of challenge:
Jcnnlson, 42 Mlch., 200:
N. w.. ssz.
challenge
46-3 Bla. Com., 359.

1°

-T<>l11=§-

320.

Ina -*~-

.-q -.
-Q».-A
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is
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a

is

is
a

if

it,

of some supposed bias or partiality; or on account of some
crime or misdemeanor which affects the juror»’s credit and
renders him infamous.
Among the causes of challenge arc, that the juror is not
qualiﬁed as required by law; that he is not an clector, that he
is an alien, or within the age of twenty-one, or is an idiot, or
lunatic.‘
Such were known, under the common
law, as
grounds for principal challenge for defect. Among the grounds
for principal challenge for bias or impartiality, as it was
known as the common law, are the following: That the juror
is of kin to either party, within the ninth degree,‘ or, accord
ing to Lord Coke, however remote the kindred, that there is
affinity or alliance by marriage between the juror and one of
the parties, if such aﬂinity continue, or there be issue of. the
marriage alive; that the juror has an interest in the action,
direct or collateral; that the juror has before given a verdict
in the same cause,“ or upon the same title or matter, though
between other parties; that he was chosen arbitrator in the
same cause by one of the parties, and he had entered upon
an examination of
but otherwise
he were chosen indiffer
ently by both parties; that he
counselor, or servant, of
either party; that he
tenant of either party
that he
he
information
of
the
case
before
sworn;
that he
taken
has
has declared his opinion of the case beforehand
that since he
has been- returned, he has eaten or drank at the expense of
one of the parties; that one of the parties has labored the

it

Heimer,

v.

25

Barb.,

29.

1

8—it is n good ground of challenge
that the juror has expressed an opin
ion belorehand on the question
in con
troversy:
Miiispauirh,
Blake
v.
Denio,
Johns., 346; Lord v. Brown.
345.
And
Juror who has formed
an opinion upon
statement made to
him by one of the parties, is not com
Rogers v. Rogers, 14 Wcnd.,
petent:
131.

325

See, post,

329,

note

17.

Hi
{I
-~ ,'iT

7—Hathaway

ii

Mich.,

~1-.

Kneeinnd,

5

of his own motion.
of a party. to exclude an in
objection
person
toxicated
from acting as a
juror.
it is the duty of the court
guard and protect the
to carefully
rights of parties in the selection
of
jurymen, and see to
that no person
who is incompetent
is allowed to sit
in the case: Torrent v. Yaszer, 52
l\1lci1.. 506, 509: 18 N. W., 239.
5—3 Bin. Com., 363.
The nephew
oi’ a party would he an incompetent

v,

4

for the court
and against the

236.

a

is competent

218.

6—Bourke

§

It

216,

a

430.

juror in the case, as the law presumes
that he would be biased by the rela
tionship: Ilnsceig v. Tripp, 20 Mich.,

'

2

L., §§ 815, 319.
4—-C.,
iiiii v.
Mich., 361.
16
It a por
People,
appearing as a juror is lu
son
toxlcated,
the justice may, of his own
motion,
set him aside and refuse
to
Cow.,
swear him: Billiard v. Spear,
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juror, and given him money or other things for giving his
verdict; but if the party only labor the jury to appear and
act conscientiously, it is no matter of challenge whatever; that
an action, implying malice or displeasure, is pending between
the juror and one of the parties.
The principal challenges for crime or misdemeanor, as known
to the common law, were, that the juror had been convicted
for treason, felony, perjury, conspiracy, forgery, or other
infamous crime, of which he had not obtained a pardon.”
These objections must be proved by the record. The foregoing
were known as principal challenges because the fact appear
'
ing the juror was prima facie disqualiﬁed.

a

“In
be

penal actions, for the recovery of any sum,

it

is

is

a

a

it

it

it,

is

it

if

is

is,

The challenge for favor, of the common law, is of the same
nature with the principal challenge, but of an inferior degree.
The general rule of law
that the juror shall be indiifer
not so, this may be
appear probable that he
ent;1° and
made the subject of "challenge, either principal or to the favor,
according to the degree of probability of his being biased. The
such
cause of aprincipal challenge to the polls, we have seen,
matter as carries with
prima facie, evident marks of sus
picion, either of malice or favor.
But when, from circum
stances,
appears probable that a juror may be biased in favor
of or against either party, and yet such circumstances do not
amount to matter for
principal challenge,
may then be
made
challenge to the favor. The eﬁect of these two species
of challenge
the same, and as previously indicated, the dis
tinction between them
not now recognized in our practice."
shall not

jurors summoned, or to any
that such juror or officer is liable to

good cause of challenge to the

Bla. (‘om.. 363.
v. Stoddard,
324.

Johns..

10226.
12—(‘. L.,
13—C. L.,
2468.
Smith v. Ger
man Ins. Co.. 107 Mlch., 270: 65 N.
W., 238. holding the act constitutional.

i ~’
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11—Antc,

§

10-—Wood
194.

5 5

9-3

2

officer summoning them,
pay taxes in any county, city, village, township or district,
which may be beneﬁted by such recovery.”12
“On the trial of every action in which a county shall be
interested, the electors and inhabitants of such county shall
be competent witnesses and jurors/"3

Z
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§328. Service on former juries.—By statute it is provided,
that “it shall be a good cause for challenge to any juror, in
any justice or police court in any city, township, or village in
this state, in addition to the other causes of challenge allowed
by law, that such person has served as a juror in such court
more than three times in one year, previous to such chal

lenge.”“
.\Iattcr which merely exempts a man from serving on a jury,
and does not disqualify him, cannot be a cause of challenge."
§329. When challenge is for cause, ground to be immedi
ately assigned.-In this state, it is now provided by law, that
“in all cases of challenge for cause, such cause shall be imme
diately assigned, and the truth thereof shall be determined by
the court."’1°

of this provision, the supreme court say: “By
this statute, the distinction between challenges for principal
Of

the effect

abolished. All are classed
under the same general head of challenges for cause, and all
* " "‘ But the court,
are tried in the same manner.
in its decision, only declares that a suﬁicient cause for chal
lenge does or does not exist, and is not required to classify
it according to any previous distinctions. The suﬁiciency of
the cause will still be determined by common law rules; but
neither the party, in making his challenge, nor the court, in
has any regard to the former classiﬁcation/’"
passing upon
cause and to the favor is practically

it,

"

5

a

L.,
348.
The fact of
having previously served‘ on
three panels within a year. can scarce
be said to render him incompetent
(except in the county of Wayne, where
347, positively
the statute. C. L.,
disqualiﬂes him if he has served more
The object of the
than three times.)
statute seems to be, to provide an
easy mode of ridding courts of pro
jurors: see, Williams
v.
fcaslonrll
Grand Rapids. 53 Mlch., 271: 18 N.
W.. 811.
15-—linwkins. I’. (7.. chap. 43.
Pringle v. lluse,
(‘ow., 436.
14—-C.

qi
°w
~==.=

§

ly

juror’s

3

1

ante,

317,

5

§

note 24.
10238.
16—(‘.. L..
17-Iloit v. People.
ante,
226-7.
See.

Prejudice

13

H

Mich.
324,

disquallﬁes for jury

224.
327.
service

any reasonable
examination tend
ing to develop whether it exists or not
is permissible.
So
held
where
the
question
to the juror was, “Suppose
in this case, after the evidence is all
introduced,
you should believe that it
balanced,
was
evenly
so that there
was as much for the plaintiff as for
which way would you
the defendant.
be inclined to lean—against or in fa
vor of the Company?" Monaghnn v.
Agricultural
F‘. ins.
Co., 53 Mich.,
238: 18 N. W., 797; Township of Ot
aego Lake v. Kirsten,
72 Mlch., 1;
But, see. People v.
40 N. W., 26.
Caldwell, 107 Mlch.. 374: 65 N. W.,
that counsel
213. where a requirement
eliminate from the examination of the
witness language which assumed that
under such circumstances the juror
and
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Further, as to when to be made.--No challenge can
until
full jury hav appeared.1"~*
Nor can either
party ciiallcnge a juror after he has been sworn.”
Either
§330.

0

a

cithrr way
has a prejudice.
against the ent'uri-enient
of the law.
involved in the vzlso or against one
rcjt-cted
of the parties
slmuld
he
clialle-ngi-ti
when
for such
reason:
Theisen v. .ini|l1.\', 7;! .\ii<'h.. ‘.185; -ill
So, where the {1('ii()Il in
N. W., 727.
illvy/111 sale of in
volves
an :1ll<=;_'-t-ti
tuxlcating li<;uor.~=.one who says he is
prvjl1|iit'ed
against the sale of liquor:
'l‘iu~isvll \-'. .iuhn:~'. all/i/'11.’ \\'ilf'l‘P
one
testifies on his roir (ling that he “hail
talked with fllilil_\' liiiTi'I'i'iit per.<on.<
about the afiairi had not (list-ttsseti the
merits of the ¢':1.<e; tiiv ]iul'2~;nliS with
whotn he itlikvti et\'prr-.<.<mian opinion
to him; he had also ertprt-s.<t-ti an
opinion hased up-in what he had heard:
had
formed
sort oi’ an npillinll
if
what he had heard \v:\:~' true; that
would take sotne 4~\'i¢len('e to retnove
that opinion: lint that
was not so
fixed that he would not he _L'O\'.t‘i‘li“(,i
by the evi<lvnr'e"; and un t-ro.\'s~ex:ln1i

parties il(‘iO[]§.{S. So held where one of
the parties and the juror belonged
to
the Odd Fellows but not to the same
lod;_'e:
Reed
V. l'<-acock, 123 Mich.,
53; Free Masons;
‘.344: 52 N. W..
l'urple v. iinrtoll,
13 \Vend., 9; 27
167;
Church;
Am.
Lutheran
lie:-.,
Barton V. i-Irit-kson, 14 Ne-b., 164: 15
person has
N. \\'., 20¢». That
gen
eral social acquaintance with one of
the parties is not suﬁicient to support
Cil{liit'il‘,_'f‘ for
cause:
Brennan
v.
O'Brien. l'_’l I\ii<-h., 491; 80 N. \\'..
'l'hv trial court has a reasonable
249.
discretion to control the examination
of jurors on this voir dire:
Ford V.
(‘lim-wr. 1121 Mich., 440; 71 N. W.,
M337. The [)(‘l‘t'lllDi0I‘_V challenge of a
juror. aft:-r
<-hallenge for cause to
the Sﬂﬂll‘ juror has been erroneously
will not cure the error if
ovt-rruled.
the p:ll‘t_\' so challenging thereby
ex
his peremptory challenges:
hﬂll.<iP(i
'i‘hei.<vn V. .lohns.,
72 Mich., 285: 40
N. W.. 727.
Not so it his peremptory
nation
that
he
“did
not
know cliallenucs are not exhausted when the
jury is sworn:
I\‘uiiings v. Shakes
as he had ftli'ilH‘li any opinion on the
merits; Illi‘_{il[ iiavo furuwd smite im
peare. -iii .\ii<-h.. 408;
N. W.. 451.
It will not vitiate a verdict that the
pression: po.<t~‘ilil_Vcould not try the
impartially as if ('ut1l‘t t‘.\'4'liSt'!~l juror when it would
(‘Ilse as i'airl_v and
hadn't heard of it. and turinwl thr
he _iii;<tit‘u-ti in refusing to sustain
itiipressiuiist that
he
he
(‘il3iit'YlL'P for cause
prcsuim-d
to the juror.
it
this is done itt‘('.'lllS8 the court is in
vulliti
not." he is not h_v .'~‘ll1'iltesti
doubt as to the impartiality
mony shown to iw in:-urniu-tent.
in
of the
juror: Atlas Mining Co. V. Johnston,
civil ('.'l.<t* the ili.<qualilication
oi‘
juror must <-learl_\' appe-at‘:
‘JP. i\ii('il..
ltice V
36: Pomrnercial Bank v.
ltlr-i-, lttl .\iir~h.. ?.Tlt (‘>2 N. \\',. R1122. l.‘hattit-l¢l_ l‘_'1 l\iich.. 6412 SO N. W1.
i'nri¢-r
in the opinion.
7l‘_’. and <-:t.<t-scited
Itirii of the Slilillin of limita
l-‘or
tions. ('Hlllli~‘t‘i have the rij_'ht tn ex
\'t'i‘_\' full dis-(-ussion of the sub
jvvt of the liias and prejudice as at’
amine _illi‘Hl‘f\‘ tu rii.<<-over \\'ill‘iilt‘i' they
have ]lI"’_iiiiiit't'§ a-.'ainst
that
lli~i't-rise. ft'('iiil‘_' tlw qtl.'lil'ii1‘Rfi0I\8 of jurors, see.
of ii--t<-ruiinin-_' \\'ilPiilt‘i'
llllit‘ to ("nnl. \‘. T‘-i-own. 147 151888..585.
as a nu-ans
as 1'0-l‘t'[it)I‘iP(i in
Am. St. Rep.. pp.
he will I-.\'1'r¢'i<e his ri-.'ht to perenip

would he inclined. to lean

a

who

a

One

a

upheld.

a a

a

a

9

it

it

a

was

rtlnl)

or church

to

\\'iiit'ii one

of

the

-171.
10

v.

lfdmunds,

B.

&

74.‘!-760.
19 -eI\'inr:

Ald.,

-Pow.

'l‘reat..
2d ed.. 890; see.
.Qmiley_ 17 .Tohns._. 133.
trial. after all the case
was put in, the plaintiff was informed
that one of the jurors was incompe
tent by reason of atﬁnlty to defendant.
but ilu ni'l_it‘(‘ii(ln was taken. the court,
in reftlsing a new trial for this reason.

Paris-sttiti
\\'livre ln

v.

a

fol'_V ¢'h.'iii1'l1<_'a-'_'i‘H\\'i¢* V. i‘-l':Hii¢'_\'. WW
My-li_, -tint; tit? N. \\'.. I117.
I-‘urther.
of jurors for sun
upon 1-.\':nninntiun
see. i't't>pi4‘
purt of 1-halh-n~.r~'For 1-aun~'1-.
V. li.'t¢ile_\'_ l‘_’T \ii<'h.. ti‘-'_’TI 93 .\'. \\'-.
iw(‘t1llt~‘t‘
](l‘..’ft. ﬁilv is not <ii!<qil:ilitl<~<i
.QIll‘l" '_'<‘neral tra
l>elon2in'._' to the
ternal. sot-lal or roli:i~»u\' or'_'anl'/.atlon
as (inns one of the ]»at'ti~-<. it he lions
lodge.
not helon<: in that particular

4

9

a

a

A—"Z:~— _ V

J 2ll it
“Z_=_1___
;q->‘

be made

T19

_

&_

ii‘

—--i--@|~

Ca.

XIX.

eanuso JURY-cn.~n.nsisess,

ETC.

§331

party may challenge ﬁrst-, but whichever begins ﬁrst must
ﬁnish his challenges before the other begins, otherwise he is
precluded from making any further challenges. If a juror be
challenged and the challenge is overruled, or if upon the trial
he is found indiﬁerent, he may still be challenged by the oppo
site side.”
§331. How made.-The challenge to the array must be in
writing, setting forth the matter of the challenge with cer
tainty and precision?‘
Challenges to the polls are made orally. When the challenge
is for cause, the cause must be stated immediately, and all the
objections to the juror must be made at the same time; if one
It
has been overruled, another will not be allowed to be made.
is irregular to question a juror without first interposing a chal
lenge, and it is not error for the court to allow the juror thus
questioned, but not challenged, to be sworn to try the cause.“
§332. How tried.-If the facts alleged in the challenge are
admitted, the question of their sufficiency is determined at
once by the court,'*’3 who excludes the juror, or overrules the
If the facts alleged in the challenge are denied,
challenge.“
the truth thereof shall be tried by the court. The juror may
be examined upon his own oath as to his competency to sit in
the cause,“ but he cannot be interrogated as to such circum
said that it was the duty of the party
to make his objection as soon as he
was informed of the juror‘s disqualiﬁ
Slelght v. ilenning. 12 Mlch.,
cation:
376-7.
And in a similar case. it was
held that it was the duty of the coun
interposition of the
sel to ask the
court as soon as the objection to the
juror was ascertained by him.
By
neglecting to do this, and electing to
risk a verdict. the party was bound
by it: Bourke v. James, ct 01.. 4 Mich..
330.
These cases seem to imply. that
when
the fact of the juror’s incom
petency
ﬁrst comes to the knowledge
of the party after the jury is sworn.
he may still take the objection at any
time before
And, see, Peo
verdict:
ple v. Damon.
13 Wend.,
351.
a party neglects to appear at the
trial. he waives all objection to the
competency of the jurors. and an omis

If

sion to challenge is like a waiver:
(‘iark v. Vanifrancken, 20 Barb., 278.
And by going to trial without objec
tion. a party waives all objections on
ground of the want of proper
the
qualiﬁcations of the jurors: at least.
if he was aware of such want of quali
ﬁcation:
Owners of Ship Milwaukee
v. liale, 1 Doug. i\iich.. 306.
See. ante,
5 324.
20-—Cow.

Treat.. 2d ed., 890.
21—People V. Doe, 1 Mich., 451;
Ryder v. People, '38 Mich.. 269.
22—(‘rlppen v. People. 8 Mlch., 117.
23—i‘eopie v. Vermiiyea_
6
Cow..
555: People v. Vermilyea. 7 ("ow.. 108.
Ostrander,
24—Ciark
v.
1 Cow.,
441,

note.

25—i'ringle v. Fluse, 1 (‘ow.. 432:
People v. Vermilyea. 7 (.‘ow., 108;
People v. ‘Mather, 4 Wend., 230.
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stances as may tend to his own disgrace or discredit, as whether

crime."
juror is presumed

he has been convicted of

.

A person called as a
to be impartial and
qualiﬁed, and the party challenging him assumes the burden of
proving to the contrary." A juror, to be competent, must not
only be indifferent as to the issue he is to determine, but im
,
partial between the parties.
When, upon a challenge to the polls, a juror is set aside for
cause, his place must be ﬁlled by a talesman before the party
can proceed with his challenges to the other jurors.
Number of jur0rs.—The jury impaneled and sworn
a cause before a justice of the peace must
consist of six persons; unless the parties agree upon a less
§333.

for

the

trial of

nun1bcr.25

-

§334. Swearing the jury.—To each juror the justice is re
quircd to administer :1n oath or aﬁirniation for the trial of the
cause?"

i
|

§335. Jurors refusing to appear or serve.-“Every person
who shall be duly summoned as a juror, and shall not appear,
nor render a reasonable excuse for his default, or appearing,
shall refuse to serve, shall be subject to the same ﬁne, to be
imposed and collected with costs, in the same manner, and paid
over for the same use, as hereinbefore provided in respect to
a person subpoenaed as-a witness, and not appearing, or ap
pearing, and refusing to testi fy Hao
A juror may be ﬁned for non-attendance, after the close of
the case as well as beforeﬁl
26—l\iechanics' & Farmers’ Bank v.
Smith, 19 Johns., 115.

27—llolt

v.

People.

13

Mic-h..

224.

By the act \
28—C. L.. §§ S17, 818.
of 1861, How Stat. 5 7622, the legis
to give authority to
lature attempted
the courts to continue a trial to ver~
dict when. after a full panel had been
sworn for the trial. a juror or more
became incapacitated for further serv~
ice and so the panel was reduced below
the constitutional
number.
This act
in Mc
was declared
unconstitutional
Rae v. Grand Rapids L. &. D. Ry. Co..
93 l\iich.. 399: 53 N. W.. 561.
The
principle controlling in this decision

would make it impossible to compel
a trial by a jury
of less than six
any circumstances except
under
by
consent.
29-C. L., 5 821.
This oath or
aﬂirmntion is rcquircd to be in the

following form: that lie is “well and
truly to try the matter in difference be<
, plaintiff,
tween
and
defendant, and unless discharged by
the justice a true verdict to give ac
cording to law nnd evidence."
30-0. L.. § 834.
31—Robbins v. Gorham, 25 N. Y.
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§336

OF '1‘IlE PROCEEDINGS ON TRIAL.

Duty of party having the aﬁirmative.-“After the
be duly sworn, they shall sit together and hear the
proofs and allegations of the parties, which shall be delivered
publicly, in their presence.”“
The party who holds the aﬂirmative of the issue to be tried,
has the right to open the case; to introduce his evidence ﬁrst;
to give evidence in reply to the proofs of the opposite party,
and to make the closing argument to the jury. And, gener
ally, it is desirable that the party opening the case should make
a brief statement to the jury as to the nature of the action,
the issues to be tried, and then of the substance of the evidence
to be given in proving the case. By this means, the justice and
jury will be better prepared to see the relevancy and applica
tion of the evidence as the witnesses proceed with their testi
mony. But it is only a general view of the case that should
If, however, a party in opening omits to make a
be given.
full statement of his case, this will not prevent him from intro
ducing evidence as to all material points, even though some
of those points were not mentioned in his statement.-"3
It
should not set forth the evidence in detail.“ It should not be
unfair and calculated to prejudice the jury unfairly.“
After
opening the case, the party holding the affirmative proceeds
to introduce his evidence and the testimony of his witnesses.
§336.

jury shall

Duty 01’ party 0pp0sing.—After the party holding
§337.
affirmative has closed his evidence, the opposite party
may open his side of the case to the jury, by a statement of
the grounds of his defense, and the nature of the evidence
It is a common practice in
by which it is to be upported.
some courts that the defendant follows the opening state
the

ment of the plaintiﬁ immediately with his own. There seems
to be no objection to this practice and in some cases would
seem to be advantageous.
He will then introduce the testi
mony of his witnesses in the same manner that the other did.
Each party should exhaust his testimony upon his aﬂirmative
32~—C. L.,
33-—Neai-ing

34—Scripps

|

823.
v. Bell. 5 Hill, 291.
v. Reilly, 35 Mich., 371.
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35—Porter v. Throop, 47 Mlch., 313:
W., 174.

11 N.
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for that purpose. It will be only
by favor of the court that he will be permitted to introduce
When the opposing party has
evidence out of its order.“
case, when he has the case

rested, the party holding the aﬁlrmative may, by way of reply,
introduce evidence rebutting to the defense.
Testimony in
strictly
in
answer
to
the
must
however,
defense, and
be
reply,
the witnesses called in support of it; the party holding the
aﬂirmative will not be allowed to go beyond that and give
Rebutting
evidence in further support of his original case."
evidence means not merely evidence which contradicts the
witnesses of the opposite side.
Evidence in denial of some
or
which
fact,
case,
the
opposite party has sought
affirmative
to prove, is rebutting.-‘"3
Thus, where a defendant has at
tempted to prove a set-oﬁ', or release, the plaintiﬂ’, in rebutting,
may prove that the alleged set-off had been paid, or that the
release was obtained by fraud.
§338. Right to exclude witnesses from the court room.
When the cause is called on, or at any time during its prog
ress, the justice, at the request of either party, may order such
of the witnesses of the opposite party as have not yet been
examined, or who are not under examination, to leave the
court until they shall be called for in their order, so that each
witness may be examined out of the hearing of other witnesses
The
on the same side, who are to be examined after him.39
of
within
the
rule.4°
respective
are
not
parties
the
attorneys

With respect to ordering the witness out of court, although
this is clearly within the power of the judge or justice, and
he may ﬁne a witness for disobeying the order, the better
opinion seems to be that his power is limited to the inﬂiction
of a ﬁne, and that he cannot lawfully refuse to permit the
At least unless it is made to ap
examination of the witness.“
pear that the party calling such witness is shown in some
way to be responsible for the violation of the court’s order.
This order may be general, applying to all witnesses of one
party or to particular witnesses.
36—See, post, 5 341. note 4.
37—Archbold's Nisi Prlus, 41.
v. Foreman, 3 E. D.
38—Silve1-man
Smith, 322.
' 39—Southey v. Nash, 7 Car. & P.,
B32.

40-—Everett v. Lowdham, 5 C. & I‘..
91: Pomeroy v. Budderiy, Ry. & LL.
430.

1 Ell.
41—Cobbett v. Iludson.
11; see, 6 C. & P., 741.

B1ackb.,
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it,

The court has no right to exclude the parties to
being present at the trial, although they are to
as witnesses; but if they remain in court after
ordered to leave
the court may direct the jury
credit due to their testimony.“

a cause from
be examined

having been
to weigh the

if

a

a

§339.
Questions of competency of witnesses.—Where
witness appears for the purpose of being sworn, any objection
to his competency that may exclude him from testifying,
should be then made.
“If witness, on being produced, sha_ll be objected to as
incompetent, such objection shall be tried and determined by
the justice; and evidence may be given in support of, and
against, such objection, as in other cases, or the proposed wit
ness may be examined on oath by the party objecting; and
so examined, no other testimony shall be received from either
party, as to the competency of such witness.”43

is

§

The oath or aﬁirmation, how administered.—'I‘he oath
to be administered to the wit
prescribed by the statute,“
ness by the justice who tries the cause.
“The usual mode of administering oaths now practiced in
340.

this state, by the person who swears holding up the right hand,‘
shall be observed in all eases in which an oath may be admin
istered by law, except in the cases herein otherwise pro

vided.”"

is,

is

“Wl1en the court, magistrate, or other oﬂicer before whom
to be sworn, shall be satisﬁed that such person
any person
in his opinion,
has any particular mode of swearing, which
more solemn or obligatory than holding up the hand, such
court or oﬂicer may adopt that mode of administering the
oath.”4°

“Every person conscientiously opposed to taking an oath,
shall, when called on to take an oath, be permitted, instead of

.

Q

Q29.
43—(". L.,
The provisions
oi‘ this section are now of but little
importance.
Since its en
practical
actment the legislature has, by subse
quent laws. removed nearly all of those

333

xxlv. "0! Evidence," and C. L.,
10213.

44-C.

L.,

46-C.

L.,

5 5

443.

830.
10204.
10205.

45~—C. L.,

§§

causes which formerly rendered
See,
post.
ness incompetent:

l

note;
Eq.,

In

5

42-1 Greenleafs Ev.,
432.
Constance v. Brain, 38 E. L.

a wit
chap.
10210,
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swearing, solemnly and sincerely to affirm, under the pains and
penalties of perjury. ”47
The subject of evidence, and the rules relating to the exami
nation of witnesses, will be treated of more at large in a subse
quent part of this work.“-3

Order of introduction of evidence.-“Regularly, the
§341.
party entitled to begin must exhaust all his testimony in sup
port of the issue on his side, before the opposite testimony has
been heard.
He can afterwards introduce evidence in reply
The judge often, for some particular reason, satisfac
only.
tory to himself; departs from this strictness; but the party
can never claim that he should do so, as a mater of right. He
may grant or withhold the required indulgence, in his dis
cretion.”1
The plaintiif has a right to reply to the defendant ’s evidence,
by evidence to contradict, cut down, modify, explain, or in any
way vary it; but beyond this he cannot go without the permis
sion of the court, not even to supply a defect in his own evi
A simple declaration of the plaintiﬂ"s counsel that he
dence.
rests his case, cuts him oﬁ from all further evidence, except
be strictly proper by way of reply.”
It would be so,
also, on the part of the defendant.
If it appear that evidence has been inadvertently omitted, it

what shall

is usual to admit it, even after the parties have gone through
with the case, even at any time before the jury retire.“ But,
when such evidence is admitted, the opposite party would have
the right to introduce evidence to controvert it.‘
47—C. L., § 10206.
48—See, post, chapter xx-xxlv.
1—Ford v. Niles, 1 Hill, 300; Shep
nrd v. Potter, 4 Ibi(l., 202; Ratings
v. Palmer, 20 Wend., 225.
2—Leland v. Bennett, 5 Hill, 286.
3—Clarlr v. Vorce, 15 Wend., 193;
People v. Mather, 4 Wend., 231.
except
4—'I‘echnically,
no evidence,
in reply to the evidence of the oppo
site side, will be admissible after a
While the
party has rested his case.
Justice may refuse in such case to ad
mit further evidence except in reply:
Shepard v. Potter, 4 Hill, 202; yet
this is a matter entirely within his
discretion, and he may receive
it:

White v. Bailey, JO Mich.,155; Detroit
k Milwaukee R. R. Co. v. Van Stein
burg,
Mich.,
17
Hoillster v.
99:
Brown, 19 Mich., 163. A witness may
be recalled after the summing up of
the cause has commenced,
ii’ the jus
tice think it proper under the circum
stances; and when thcrc is a dispute
as to what the testimony of a witness
was, it is in the discretion of the
court to allow him to be recalled to
show how he testified:
Dunckle v.
Parties some
Kocker. 11 Barb., 389.
times omit, by accident, to introduce
all their evidence before the close of
the trial.
And they sometimes
dis
over the existence oi important testi
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with pla.i.ntiﬁ'.-If, after the
§342. Non-suit—discretiona.ry
testimony in the case is given, the plaintiif thinks his evidence
insufficient, he may submit to a non-suit, and this he may do at
any time before the jury render their verdict.-'> A justice cannot,
however, compel the plaintiff to be non-suited. He has always
a right, if he chooses, to go to the jury with his case.“
§343. Argument to the ju1'y.—When the evidence is closed,
the parties, or their counsel, if they see ﬁt, address the jury
upon the case; the party holding the affirmative of the issue,
having the right to open and to make the closing argument.

In

questionsof law, whether before the court or
each party is entitled to see and examine the
authorities cited by the other. And before making his closing
argument, the party having the affirmative is bound to furnish
his authorities to the other party, so that he may examine
and discuss their relevancy or weight before the jury.
discussing

before a

jury,

§344. Charging the juI‘y.—-The justice may, if he deem it
necessary, instruct the jury as to the principles of law ap
plicable to the case, the manner in which they must be applied,
and their effect upon it. As this is designed merely as an
assistance to the jury, the justice, in his discretion, will omit
any part of it he may think unnecessary, while it is optional

with him to omit it altogether.’ The justice cannot control the
jury with instructions as to the law.“ If he assumes to instruct
them it is advisory only. In practice he seldom does instruct
them?
mony after the close of the evidence,
but before the cause has been ﬁnally
In
submitted to the justice or jury.
such cases the justice may permit the
introduction
of the testimony even
after the parties have declared the
case closed: Burger v. White, 2 Bosw..
And it has been held that the Jus
92.
tice may,
in his discretion,
receive
further evidence on an adjourned day
to which the cause was postponed for
argument. the trial having taken place
on a former day:
Heidenheimer v.
Wilson, 31 Barb., 637.
But n party
cannot claim such a privilege as a
matter of right; and it is conceived
that the justice ought not to allow
it where the witnesses oi’ the oppo
site party have iett the court and can

not he recalled, or where the proposed
evidence
would operate as n surprise
upon him at a time when he cannot
meet
it by evidence which he may
but which at the time is not
have,
within his reach.
346;
5-——Platt v. Stever, 5 Johns.,
Eiweii. v. McQueen. 10 Wend.. 522.
But he cannot submit to a nonsuit if
the defendant has given notice ot set
oﬂ: See, ante, 5 273.
6-—Cahiil v. K. & M. Ins. Co., 2
Doug. Mich., 124.
7-—-Delaney
v. Nagie, 16 Barb., 96.
8-—McNell v. Scoﬂeld, 3 Johns.. 436:
Chamberlain v. Brown. 2 Doug. Mich.,
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120.

9—Chamberiain
Mlch., 120.

v.

Brown.

2
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OF THE JURY—-THE VERDICT, ETC.

The procedure after evidence and arguments c1osed.—
After hearing the proofs and allegations, the jury must be
kept together in some convenient place, under the charge of an
oﬁicer, until they shall agree upon their verdict.”
The jury may, however, if they see ﬁt, give their verdict
without retiring, and in that case an oﬂicer ~need not be
sworn to attend them." But if they leave the court to make
up their verdict, the oath or aihrmation prescribed by the
statute must be administered to the constable."
By consent of parties, the jury may retire without any per
son to attend them; and, in such case, neither party can after
§ 345.

wards object to the verdict, on cert-iorari, because the
drink, or admit other persons to their room."

jury

eat,

Right to take documentary evidence to jury room.—
When the jury withdraw, they may take with them letters
patent, deeds under seal, and exempliﬁcations of depositions
in equity, if the witness, be dead; and, with the assent of the
parties, they may take with them books or writings not under
seal.“ But they cannot take with them evidence which has not
§

346.

L., 5 831.
is not permissible for the oﬂlcer
in charge ot the jury to he present in
the jury room during the delibera
People v. Knapp, 42 Mich.,
tions:
267; 3 N. W., 927.
And after the
jury has retired to deliberate, it is
highly improper for the justice to en
ter their room to advise or consult
with them, whether requested
by the
jury to do so or not. without the con
sent of the parties or their attorneys:
Galloway v. Corbitt, 52 Mich., 460;
18 N. W., 218.
But it seems that the
justice may, with the consent of the
parties, and by request of the jury,
visit their room and answer questions
which they may desire to ask of him,
relating to the matters upon which
they are deliberating: Smoke v. Jones.
85 Mich., 409; see, also. Hart v. Lind
iey, 50 Mich., 20: 14 N. W., 682, and
Galloway v. Corbitt, LIIO Mich., 460;
18 N. W., 218.
10—-C.

It

11-Fink

v.

llall,

8 .7ohns.,

437.

It

is never necessary to require the jurv

to withdraw
unless they desire it:
Bottemly v. Goldsmith, 36 Mich., 27-8:
The Milwaukee v. Hale, 1 Doug. Mich.,
306.

12—(‘.. L., § 831.
If the jury are
left alone in the room where the trial
was had, still an oflicer must be
Douglas v.
sworn as in other cases:
Blackman, 14 Barh., 361.
Johns.,
13——Tower
v. Hewett,
11
134.

justice
may permit
14—The
the
jury, on retiring. to take with them
any deposition or written instrument
which has been properly proved and
introduced in evidence:
Howland v.
It is some
Wiiletts. 5 Selden, 171.
times proper to allow the jury to take
to the jury room documents which
have been admitted in evidence: but
it should only be allowed where the
propriety of it is obvious, and in gen
eral not without consent of parties:
Kalamazoo N. M. Co. v. McAliister, 36
Mich., 327; Hewitt v. Flint .2 P. M.
Ry. Co., 67 Mich., 61: 34 N. W., 659:
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court; and if the party for whom the ver
given deliver such evidence to the jury, it

dict is afterwards
will avoid the verdict, unless the jury do not look at it; but if
delivered by the opposite party, or produced by one of the
jurors, without having received it from the parties, it will not.
In courts of record, the court will not permit the jury, after
they have retired, to see a treatise on the law of the subject,
even with the consent of the parties."
This is because, in
courts, the jury is to receive the law from the judge;
but in justice’s courts, the jury being judges of the law,
whether this rulc is applicable to juries in those courts,
those

quacre.
347.
Misconduct of justice or jury which will defeat a.
verdict.-—-If the jury, after they have left the court, examine
witnesses,*even to the same points to which the same wit
nesses were before examined in court, it will avoid the ver
dict;‘° unless by consent of parties ;" but they may return
into court, on leave being granted by the justice, on application
for that purpose, to hear evidence as to any matter of which
they are in doubt ;'5 or to ask any question of the court; in

which
tice."

case the parties must be present, or at least have no

Nor can the justice go to the jury room while they
are deliberating and give them instructions, without the
It is not enough that they
express consent of the parties.
know he is going and do not object.” But when, in such a
Chicago & W. M. Ry. Co.,
208; 35 N. W., 914 (memo
randa ot counsel), overruling Miller
v. Cuddy, 43 Mich., 274; 5 N. W., 316.
A failure to object to the taking of
documentary evidence by the jury will
operate
as a waiver:
Chadwick v.
Chadwick, 52 Mich., 545: 18 N. W.,
For other cases upon the taking
350.
of documentary evidence by the jury,
Newton, 130 Mich.,
see, Walker
v.
576: 90 N. W., 328, by consent ;—
Wonderly v. Holmes Lumber Co., 56
‘Mich.,
412: 23 N. W.. 79; Foster's
Will. 34 Mich., 21: Bulen v. Granger,
63 Mich., 311; 29 N. W., 718: Bethe!
v. Linn, 63 Mich., 464: 30 N. W.. 84.
The justice has no right to send his
minutes of the evidence to the jury,
par
request,
at their
unless
the
ties consent, and If he does so, the
ilnrronn

GR Mich.,

22

v.

judgment will be reversed:
Nell v.
Abel, 24 Wend., 185; kalamazoo N. M.
Co. v. McAlister, 36 Mich., 827.
15—Burrows
3 Car. &
v. Unwln,
P., 310.
16—\'icary v. Farthing, Cro. Elia,
411,

412.

17—Iirown v. Cowell, 12 Johns., 384.
18—Blackley v. Sheldon, 7 Johns,
32.
For this purpose the witness who
testlﬁed may be recalled. or the justice
may read the evidence from his minu
tes: lhid.
19—Bunn v. (‘roul, 10 Johns., 239;
Blackley v. Sheldon, 7 Ibtd., 32; see,
Henlow v. Leonard. 7 Johns., 200.
20—Moody v. Pomeroy, 4 Denio,
115: Taylor v. Betstord, 18 Johns.,
487: Smoke v. Jones, 35 Mich., 409;
Galloway v. Corbitt. 52 Mich., 461;
18 N. W., 218. If, however, the parties
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case, the jury merely asked the justice if they could add any
thing to the plaintiif’s demand, who answered no, it was not
deemed suﬁicient to set aside the judgment.“
After the jury have retired, it is their duty to continue to
gethcr until they return into court, without having any com
munication with any pcrson, either on the subject of the case
or any other. As a general rule, the mere separation of a jury
after they have agreed on their verdict, unless there be some
suspicion, and the slightest is sufﬁcient, will not prejudice the
verdict}? but if they eat or drink at the expense of the party
for whom they ﬁnd a verdict, it avoids the verdict,“ Where
a juror, after the cause was committed to the jury, drank
brandy, though in a triﬂing quantity, and as he stated, to cure
the diarrhoea, the court set aside the verdict.“
But where
the jury, during the trial of a civil case, were allowed to sepa
rate, and one of them drank spirituous liquors, it was held not
to be a ground for setting aside the verdict, it not appearing
that in so doing he violated any express direction of the court,
and there being no proof that he drank to excess, or upon the
invitation or at the expense of either of the parties. It was also
held, that an irregularity of the juror which would subject him
to censure, whether in drinking spirituous liquors, separating
from his fellows, or the like, should not overturn the verdict,
unless there be some reason to suspect that the irregularity
may have had an inﬂuence on the ﬁnal result of the cause." It
is irregular for a jury, each to put down a sum which they ﬁnd
for the party, add the" sums together, divide by the number of
it would not avoid the verdict:
Snyder v. Wilson, 65 Mich., 340; 32
N. W.. 642.
.
21-Thayer v. Van Vleet, 5 Johns.,
111.
But this is doubted:
Sec, Bunn
v. Croul, 10 Johns., 239. note.
It is
error if the ofiicer having charge of
the jury remain in the jury room dur
ing
their
deliberations:
People v.
Knapp, 42 l\Iich., 267; 3 N. W., 927.
22—Horton v. Horton, 2 (‘ow., 589;
People v. Douglass. 4 lbid., 26.
23—Co. l,it.. 277: Everitt v. Youells,
4 B. 8: Ad., 681: Graham's Prac.. 314.
24-—Brant v. Fowler, 7 Cow., 562.
But, see, Wilson v, Abrahams, 1 Hill.
consent

207.
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V. Abrahams,
1 Hill,
"The only safe rule must be to
treat the jury as disqualiﬁed to settle
the rights ot litigants as soon as they
cease to be guarded against unlawful
contact with the outside world" after
having retired to consider of their
verdict.
So said in a case where the
jury at a hotel were permitted to con
verse and drink with other-s: Church
hlll v. Alpena Circuit Judge. 56 Mich.,
536; 23 N. W., 211.
It will not be
permitted that the verdict in such a
case can be defended
by showing that
the jury were unlnﬂuenced by such cir
cumstanccs:
Ibid.
A verdict is in
curably vitiated
ii.’ evidence oi’ the

25-Wilson

207.
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jurors, and adopt the quotient as their verdict.“ But if the
course be adopted merely for the sake of arriving at a reason
able measure of damages, the jurors not agreeing to abide by
the result, it is no objection to the verdict?" So, where the
jury left it to lot whether the verdict should be for the plaintiif
or the defendant, and the lot eventuated in favor of the de
fondant, and the jury found accordingly, the verdict was set
aside.”
§348. The verdict.-“When the jurors have agreed upon
their verdict, they shall deliver the same to the justice_pub
licly, and thereupon the justice shall enter the same in his
docket, and render judgment thereon/’”

When the jury return to the court, the justice should call
over their names to ascertain if they are all present.
The
plaintiff also should be called, and, if not present, the jury
may be discharged, and judgment of non-suit entered.“ If

plaintiff is present the justice should then ask the jury if they
have agreed upon their verdict, and whether they ﬁnd for
the plaintiff or defendant.
The foreman of the jury then
delivers the verdict, and it is recorded.
After noting the
verdict, the justice says: "‘Listen to your verdict as the
public sentiment as to the case is
allowed to reach the jury after they
have tnken the case:
Ibld.
26-Roberts v. Fnllis, 1 Cow., 238:
Johns., 87:
Harvey v. Rl(.‘i(('H'.
15
Thomas v. Dickinson,
2 Kern.,
364.
“The law contemplates that the jurors
shall, by their discussions, harmonize
their views it possible, but not that
they shall compromie, divide and yield
for the mere purpose of an agreement."
"Jurors should agree if they can do
so without sacriﬁcing what any one
of them believes are the just rights
but not otherwise":
of the parties:
Cooley, J.. in Goodscll v, Secley, 46
Mlch., 623: 10 N. W., 44.
See, also,
Benedict v. Beet & ‘Prov. Co., 115
Mlch., 527: 73 N. W., 802.
27—Dann v. Tucker, 4 Johns., 487.
28—Mitchell v. Ehle. 10 Wend.. 595.
29—C. L., 5 832.
The verdict of
the jury is conclusive and cannot be
invalidated by any action or non-ac
tlon of the justice.
The statute re
quires the justice to enter judgment
immediately on the verdict
on
the

ground that he has no judicial duty
in the matter and must act minis
terially in recording the action of the
jury.
He cannot set the verdict aside
or grant a new trial.
And it his entry
of judgment is postponed the law itself
supplies it whether entered
or not,
and its subsequent entry in accordance
with the verdict is proper:
Alt v. La
lone, 54 Mlch., 302: 20 N. W., 52.
30—i1' the plaintiit is not present
when the verdict is rendered, any
judgment entered upon it may be set
aside: Douglass v. Biackman, 14 Barb.,
381; Shove v. Raynor, 3 Denio, 77.
But it the plalntitli were actually pres
ent, an omission to call his name will
not be a sufﬂclent error to reverse the
judgment: Mcilachron
v. Randles, 34
Barb., 301; Oakley v. Van Horn, 21
Wend., 305. A judgment rendered upon
a verdict receivedlin the absence of the
though not absolutely void,
plnintiif,
cannot be questioned collaterally, still
it is erroneous. and reversible on ap
peal: Relyea v. Ramsay, 2 Wend., 6_02;
Lamoure v. Caryl, 4 Denio, 370, 373.
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You say you ﬁnd, etc. (as the verdict is)
and so say you all.” The verdict must be general for plaintiﬂ?
or defendant; it cannot be special.“ As to the verdict in tres
court has recorded it.

pass on lands under the statute, see, post, ch.

xxxvii."

Until then the
The verdict is not ﬁnal until it is recorded.
jury may correct it; they may be polled by either party,”
although a sealed verdict,“ and any of the jurors may dis
agree to the verdict; and the justice may, of his own accord,
is is,

verdict

however, unusual; and
most manifestly wrong.

is

jury back to reconsider their verdict.“
it

the
course
send

The latter

adopted only when the

a

§

Proceedings in trial not to be taken on Sunday, except
that verdict may be received.—A trial must be closed and
jury on a week day, and not on Sunday.”
submitted to
349.

“No court shall

or transact any business on the
be for the purpose of instructing
ﬁrst day of the week, unless
or discharging
jury, or of receiving a verdict.”*"
a

it

be opened

3

6

7

1

36—When
trial was commenced
on Saturday and continued until two
o'clock on Sunday morning, when it
was submitted to the jury and they
rendered their verdict at about three
the same morning, it was held irregu
lar and the judgment was reversed:
Pulling v. People.
mu-b., ssl; Butler
v. Kelsey, 15 Johns., 177.
37—(‘. L.,
1114: see, ante,
138:
Malcolmson v. Scott, 56 Mich., 465:
23 N. W., 166.
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5

3

4

32.

s

571.

Cow., 23: La
33—Fox v. Smith.
Comst., 547.
har v. Kosslin,
The
jurors
must be unanimous in their
verdict; and to ascertain whether they
are all agreed, either party has the
right to poll the jury at any time be
fore the verdict is recorded.
To poll
a jury is to examine each juror sep
arateiy as to his concurrence in the
verdict, and at the request of either
party the Justice is bound to do it,
which he does by calling each juror
by name and asking him, “Is this your
verdict?"

a

Damages,

Johns., 255:
34—-Bunn v. Hoyt,
Root v. Sherwood,
If the
Ibl'(l._. 68.
verdict as rendered is informal, yet if
it sudiciently
indicated
for
which
party the jury have found the issue.
it will be the duty of the justice to
enter the verdict in the proper form,
according to the substantial ﬁnding:
Doug. Mich.,
Lamberton v. Foote,
102.
And if the verdict as given is
uncertain or indefinite, the justice may
inquire of the Jurors to obtain an ex
press expianatlon
as to what their
Sleight v. Henning, 12
verdict is:
Mich., 371. 377.
And then he should
enter it in due form:
Ibld.
The jus
tice must construe and apply the ver
dict reasonably, in the light of all
the proceedings:
W1lson v. Mc(‘rli
lies, 50 Mich., 347; 15 N. W., 504.
Johns.,
35-Blackley v. Sheldon,

5

1

it

31—\\'ylie v. Hyde, 13 Johns., 249.
32—When
the declaration
claims
double or treble damages under some
statute, the verdict ought to be gen
eral, but should state whether
is
found for single damages, or for the
whole amount of the double or treble
for, in the absence of such
damages,
statement, the legal intehdment will
be that it was found for the whole,
Livingston
double or treble amount:
Cow., 175.
The better
v. Platner,
practice is for the jury to tind single
damages,
and for the court to double
them;
although it would
or treble
probably be equally good for the jury
to assess
the augmented damages,
if
the verdict
hows that such assess
Sedgwick on
ment was in fact made:

C11.
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may be received on Sunday, but judgment should
until Monday.38 In the case of a trial com

be entered

menced on Saturday, and not

completed by midnight, the
proper course would be to adjourn the cause to a suitable time
on Monday, and then go on with the trial the same as on an

adjournment from necessity, from

one day to the

next.”

and discharge of jury.——“Whenever
that a jury sworn in any cause be
satisﬁed
be
fore him cannot agree on their verdict, after having been out
a reasonable time, he may discharge them; and thereupon a
new jury shall be selected and summoned as hereinbefore di
§350.

a

Disagreement

justice shall

rected, within forty-eight hours, unless the parties agree upon
a longer time, or consent that the justice may render judg
ment on the evidence ah-eady before him, which, in such case,
he may do.”4°

The question as to the time of discharging a jury, is one
which rests in the sound discretion of the court.
“Juries
should not,” says Chief Justice Savage, “be discharged be
cause upon the ﬁrst comparing of opinions there happens to be
Temperate discussion may produce unanimity,
and time should be allowed for that purpose; but when such
time has been allowed, and the court becomes satisﬁed that
there is no reasonable prospect of an agreement by further
a disagrement.

discussion,

it then becomes their duty to discharge.”“

Osborn,
38-fioughtaiing
15
v.
Johns., 119.
39-—Edw. 'I‘reat., 1st ed., 97.
40—C. L., Q 833.
Where a jury
verdict, but which
gave an informal
suiﬂciently indicated for which party
they found the issue, it was held that
it was the duty of the justice to enter
up the verdict
in proper form. and
enter judgment thereon, and that he
could not refuse to do so, and issue a
new venlre for another jury:
Lam
berton v. Fonte, 1 Doug., Mich., 102:
Roberts v. Tremayne, 61 Mich., 265:
28 N. W., 113: Boatz ct al. v. Berg, 51
Mich., 8; 16 N. W., 184.
4l—People v. Green, 13 Wend., 55.
if the jury cannot agree, and are
discharged, and either party wants a
new Jury, he must advance the fees
therefor, or he will not be entitled to

have a second jury called:
See, ante,
Where, after having been
5 350, n. 41.
out one day, a jury announced they

could not agree, the court would not
discharge them and said to them that
he \vas going away to be gone over
Sunday and they had better agree that
night.
Held, that the verdict, which
rendered, was
was soon
thereafter
coerced and invalid:
Pierce v. Pierce,
So, where the jury an
38 Mich., 412.
nounced that they were $200 apart, and
the court told them, “if that is the only
diiference it would be better for the
county and the parties on both sides
that one or both sides yield so as to
come together.
It would be unfortu
nate for all to have a disagreement
when the diﬂerence is so small."
Held
to he error:
Goodsell v. Seeley, 46
Mich., 623; 10 N. W., 44.
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