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CHAPTER

XX.

TAXATION BY SPECIAL ASSESSMENT.
One very important species of taxation is that which is exerThe system under
cised in the form of special assessments.
which they are levied has been adopted in this country with the
general features of that which has prevailed for a long period in
England.

The subject of special assessments may be considered
the following heads
1.

2.
3.
4.

under

:

The principles which underlie them.
The cases in which it is customary to levy them.
The objections which are made to them in point of policy.
The objections which constitutional principles or provisions

are sometimes thought to oppose.
5.
6.

The principles of apportionment.
The proceedings in levying and collecting them.

1. The principles undei'lying tliem. Special assessments are
a peculiar species of taxation, standing apart from the general
burdens imposed for state and municipal purposes, and governed

by principles that do not apply generally.
taxes is understood to exact contributions

The general levy of
in return for the gen-

eral benefits of government, and it promises nothing to the persons taxed, beyond what may be anticipated from an administration of the laws for individual protection and the general public
Special assessments, on the other hand, are made
assumption that a portion of the community is to be
and peculiarly benefited, in the enhancement of the
property peculiarly situated as regards a contemplated

good.

upon the
specially
value of
expendi-

ture of public funds ; and, in addition to the general levy, they
demand that special contributions, in consideration of the special
benefit, shall be made by the persons receiving it.

The justice of
in

the fact that the persons who are to make

it,

demanding the special contribution is supposed to be evident

while they are made
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to bear the cost of a public work, are at the same time to suffer
no pecuniary loss thereby ; their property being increased in
value by the expenditure to an amount at least equal to the sum

This is the idea that underlies all these
they are required to pay.
levies.
As in the case of all other taxation, it may sometimes
that
the expenditure will fail to realize the expectation
happen
on which the levy is made ; and it may thus appear that a special
laid when justice would have required the
general tax ; but the liability of a principle to errone-

assessment has been

levy of

a

ous or defective application cannot demonstrate the unsoundness
of the principle itself; and that which supports special assessments is believed to be firmly based

in reason and justice.

"^

" The principle upon which rests that
numerous class of statutes which charge lots of ground with the expense of
grading and jjaving the streets in front of them is, that the value of the lots
is enhanced by the public expenditure."
Strong, J., in Schenley v. Commonwealth, 36 Penn. St., 29, 57. The principle, is that, " when certain persons are
so placed as to have a common interest amongst themselves, but in common
with the rest of the community, laws may be justly made providing that, under suitable and equitable regulations, those common interests shall be so
managed that those who enjoy the benefits shall equally bear the burden."
Shaw, Ch. J., in Wright i). Boston, 9 Cush., 233, 241 — a drain ease. " All these
municipal taxes for improvement of streets rest for their final reason upon the
enhancement of private properties."
Woodward, J., in McGonigle v. Alleghany City, 44 Penn. St., 118, 121. And see, per Coulter, J., in Pray v. Northern
Liberties, 31 Penn. St., 69. The principle is " that the territory subjected
thereto would be benefited by the work and charge in question."
Grover, J.,
in Litchfield v. Vernon, 41 N. T., 123, 183. " That principle of local taxation
which is undisputed, which assesses on the property benefited, or its owner, a
tax in proportion to the superadded value of the property caused by the local
improvement, of which this property has a peculiar advantage beyond that of
Ac/new, J., in the case of Washington
others not in like circumstances."
Avenue, 69 Penn. St., 360. See also Lockwood v. St. Louis, 24 Mo., 20 ; Matter
of Opening of Streets, 20 La. An., 497; Allen v. Drew, 44 Vt., 174, 187. " To
pay for the opening of a street in the ratio to the benefit or advantage derived
from it is no burthen." Green, Ch. J., in Patterson v. Society, etc., 24 N. J.,
It is said
400, quoting with approval, Matter of Mayor, etc., 11 Johns., 80.
by SecJc, J., in Morrison v. Hershire, 32 Iowa, 271, 276, that " the power of
the city to perform the work does not depend upon the benefits to be derived
[Citing Warren v. Henley, 31 Iowa, 31.] The work is
by property owners.
of
the public ; the assessment for its payment is levied
benefit
done for the
not because of any special benefit their owners derive
lots,
upon the abutting
from the improvement, but because the public good demands it, and the law
In contrast with this, may be
authorizes special taxation for such objects."
'

Kirby

v.

Shaw,

27

19

Penn. St., 258.
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peculiar species of taxation, there must
The ordinarybe special authority of law for imposing them.
grant to a municipal corporation of power to levy taxes for
municipal purposes, will not justify any other than the ordinary
Assessments

being

a

This would follow from the general rule which requires
a strict construction of all such grants ; but the principle has

taxes.

peculiar force when applied to powers in themselves exceptional'
And it is always held, that such a power, when plainly granted,
is to be construed with strictness,^ and as strictly pursued by the
authorities who are to levy the tax.*
2. Cases

for assessments.

No decision has ever undertaken

in which special assessments are admissible.
The reserve in this regard is wise, as it is obviously
impossible to anticipate all the cases in which it might be
equitable and proper to levy them ; and it is consequently better
to enumerate

the cases

cited Lodi Water Co. v. Costav, 18

N.

J.

Eq., 519, cited with approval iu Matin wliicli it was decided tliat wliere
upon lauds without reference to tlie fact
wlicther they are benefited to tliat extent or not, tliis constitutes an appropria*
tion of private property to public uses. The same principle underlies the decisions in Matter of Albany Street, 11 Wend., 149, and Louisville v. Rolling
Mill Co., 3 Bush, 416. And see Van Tassel v. Jersey City, Sup. Ct. N. J., 14
Am. Law Keg., N. S., 358. In Illinois, to assess without reference to actual
St. John ». East St. Louis, 50 111., 92.
benefits, is held to be unconstitutional.
427;
id.,
63
111.
Cent. R. R. Co. ti. Bloomington, 7
Lee
v.
And see
Ruggles,
Palmer
v.
Sturaph, 39 Ind., 339, an assessment
Chicago Legal News, 379. In
is spoken of as being the adjustment of the shares of a contribution to be
ter of Drainage of Lands, 35 N.
tlie cost of drainage is assessed

J.,

497,

made by several towards a common object, according to the benefit received.
Taxes, it is said, are impositions for purposes of general revenue ; assessments
are special and local impositions upon property in the immediate vicinity of
an improvement, laid with reference to the special benefit which such propIn Hale v. Kenosha, 39 Wis., 599, an aserty derives from the expenditure.
sessment, as distinguished from other kinds of taxation, is defined in similar

And see Bridgeport v.N.Y. & N. H. R. R. Co., 36 Conn.,
language.
5 Gill, 383.
Baltimore,
exander 1).

355 ;

Al-

4 Hill, 76; Fii-st Presbyterian Church v. Fort
Wayne,
of
Ind.,
Appeal
338;
Powers, 29 Mich., 504; Hitchcock?). Galveston, U. S.
36
Circuit, Eastern Dist. of Texas, 3 Central Law Journal, 331.

'See Sharps. Spier,

-

Reed i\ Toledo,

18

Ohio,

161 ;

Allentown

v.

Henry,

73

Peuu. St., 404.

If

Cal., 536; Taylor v. Downer, 31 id., 480.
the statute
shall be given, city authorities cannot substitute one of
notice
how
prescribes
Chambers v, Satterloe, 40 Cal., 497.
another character.
2

Smith

V.

Davis,

30
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and safer that special cases, as they present themselves, be judged
The following public purposes
upon their special circumstances.
have been held to justify special burdens in return for special
benefits

:

Court House and other Public Buildings.

The general rule would

require, that these be constructed by the political community
that is to own and make use of them.
It has, nevertheless, been
held in several

that

municipality may be permitted to
contribute specially, in addition to its share in the general burden,
in consideration of the benefits it may I'eceive from having a state
cases,

a

And while, in the adjudigenerally, if not always, been divided

or county building located within
cated cases, the expense has

it.^

between the state or county and municipality

principle

would

seem

to

admit of

specially taxed, the
the whole burden being

peculiarly benefited if the advantages
to be reasonably anticipated were sufficient to warrant it.
It is proper to remark of these cases, that they are referred

assumed

by the locality

to here only because of the principle that supports them, and not
because,

in other respects, they differ from the customary taxa-

Such an exceptional burden is not laid in the form of a
special assessment, but, on the contrary, the municipality which
contributes specially to the erection of a public building for the

*tion.

will do so by voting and raising for the purpose
the general taxes for the year.
of
In principle it
a sum as part
seems to be special, but in the method of levy and collection it
state or county,

takes its place with the ordinary taxes, and is mingled with
them on the same roll.
The custom of the country, adopted
and Highways.
from England, is to have the ordinary highways, though made
for and belonging to the state at large, made, improved and kept
Streets

in repair by the districts in or through which they are made,
except where, for special reasons, the legislature shall otherwise
But as these districts are usually the towns — or, where
direct.
there are no towns, the counties — the expense of the public highways is usually provided for by the general town or county levy,
except in the case of important thoroughfares, which are sometimes constructed by the state at large, and except also where
' See cases

cited ante, pp. 114-117.
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As tbese
in Jabor are demanded for the purpose.
contributions are usually based on a valuation of propert}', and
if not made, an equivalent in money is collected, the general
result, when they are called for, is the same as it would have
contributions

been had the expense been estimated

it been made

and an assessment

to meet

part of the general town or county charges.
As to village or city streets, a different practice has prevailed.
No doubt, it is entirely competent to put them upon the footing
as a

of common

highways, and require them to be constructed and
'
in
kept
repair by a general levy on the city or village ; and such
must be the course in the absence of any legislation permitting
the municipal corporation to levy street taxes on some different

But the opening or improvement of

city or village street
almost invariablj'' brings to the property in its immediate vicinity
an enhancement of value, in which the people of the municipality

basis.^

at large

can participate but slightly.

It

a

is not surprising that

the parties who are to receive the benefit of this enhanced
are usually the ones who are active

value,

in pressing upon the public

authorities the importance of these improvements ; and while in
this there is nothing that is censurable, or that could justify
their being singled out for invidious discrimination, yet their
relation to the improvement, which induces this action, may very
justly be considered when the burden comes to be imposed.

That they should pay the cost, or at least some exceptional portion of the cost, in return for special benefits secured, is a belief
that has found very general expression in the legislation on this
subject.

Special assessments are therefore made for the cost of land required to be taken in opening streets ; ' and when this is done, it
>See

bury,

People

41

'Sharp

v.

Wliyler,

-11

Cal., 351, 354, per EJwads, Cli.

J. ;

Sinton

v.

Ash-

Cal., 525.
t).

Spier, 4

Hill,

76.

Matter of 36th Street, 12 Wend., 303; Matter of DeGraw Street, 18 id., 568.
In these cases, a basis for an assessment under peculiar circumstances was
laid down. Dorgan ii. Boston, 13 Allen, 233 ; Nichols v. Bridgeport, 23 Conn.,
189, and many others are cases of this description.
In Sutton's Heirs v. Lous

5 Dana, 28, it was held not competent to open a street through
the
grounds of nonassenting parties, offset benefits against the value of land, and
render judgment against the owners for the iireponderance of benefits. The
case, it will be seen, did not take the form of taxation, but of a judicial in-

isville,
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is not uncommon to provide that one commission or jury shall
estimate the value of the lands taken, and the incidental damages,

if any, and

with the costs of the proceeding,
upon the lands peculiarly benefited.'- They are also made for the
cost of grading streets,^ for paving, planking, or otherwise improvassess these, together

quisition. For the general principle, see Matter of Pittsburgh District, 3 W.
& S., 320; McMasters «. Commonwealth, 3 Watts, 293; Pittsburgh «. Scott, 1
Penu. St., 309; Alexander v. Baltimore, 5 Gill, 383; Powers' Appeal, 29
Mich., 504. In the case last named the whole subject is fully and carefully
considered by Campbell, J., who points out that, in such cases, where in the
same proceeding land is taken for the public use and the cost of the improvement assessed upon adjacent land, the principles which underlie the law of
eminent domain must be carefully observed, as well as those which apply to
taxation.
"Where the benetits to the land remaining are equal to the value of
the land takfen, the owner has no ground for claiming damages. Trinity College B. Hartford, 32 Conn., 452 ; and where they exceed the damages, he may
Nichols v. Bridgeport, 23 Conn., 189 ; Holton ■».Milbe taxed for the excess.
waukee, 31 Wis., 27. As to the effect of a constitutional provision in Ohio
which entitles the owners of land taken to full compensation without deduction of benefits, see Cleveland v. Wick, 18 Ohio, N. S., 303. "It was decided
in McMasters v. Commonwealth, 3 Watts, 292, that in the opening of streets
in a town or city, the damage occasioned to some of the lots might be apportioned and assessed upon others in the neighborhood improved in value thereby. It is there assumed as a well settled principle, employing the words of
Chancellor Walworth, in Livingston «. New York, 8 Wend., 85, that wlaeu any
particular county, district or neighborliood is exclusively benefited by a public improvement, the inhabitants of that district may be taxed for the whole
expense of the improvement, and in proportion to the benefit received by
each. The conclusion seemed logically to follov/; for if a county, district or
town can be assessed for a public improvement, on the ground that they are
particularly benefited, there can be no constitutional reason to exempt an individual from assessment on the same principle. It becomes a mere question
of expediency, of which the legislature are the competent and exclusive
judges, and not of right." Sharswood, J., Hammett v. Philadelphia, 65 Penu.
St., 150.

for the general principle the important case of Litchfield v. Vernon, 41
Also Goodrich v. Turnpike Co., 26 lud., 119; Hammett v. Philadelphia, 65 Penn. St.. 146, and Livingston i: New York, 8 Wend., 85, there
It has been held competent, where land owners dedicate a street
quoted.
graded and made fit for travel at their exthrough their property, to order
23
335
Holmes v. Jersey City,
J.,
Beasl., 399.
N.
Dean,
V.
State
pense.
1 See

123.

Wray

v.

Pittsburgh,

46 Penn. St., 365.

It

is

5

;

1

il.

N. Y.,

competent to change the grade

and assess the expense against adjoining owners.

Ind.,

140.

La

Fayette

«.

Fowler,

34
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ing streets/ as well as for altering, widening and extending
The power to assess the expense of repaying or replanking

them.^
a street

on the adjacent proprietors, who were subjected to the expense of
the first construction, has been denied by the supreme court of

Pennsylvania ; ' but the authorities in general sustain the right,''
" if the first
and it has been well remarked in Louisiana that :
paving of a street is a special benefit to the front proprietor, justifying the imposition upon him of a portion of the expense, while
the city pays for the residue as having been incurred for a matter
so the removal of a dilapidated or insufficient

of general utility,
'

People

V.

Brooklyu,

annpolis v. Mansur,

15

4

N. Y.,

Ind.,

113;

Williams v. Detroit, 3 Mich., 560; IncliLa Fayette «. Fowler, .34 id., 140; Cleveland

419;

Wick, 18 Ohio, IST. S., 303; Chambers b. Satlerlee, 40 Cal., 497; People v.
Austin, 47 id., 358 ; State v. Christopher, 13 Wis., 637 ; In re Dugro, 50 N. Y.,
513; Morrison 0. Hershire, 33 Iowa, 371; Gozzler v. Georgetown, 9 Wheat.,
593; Willard v. Presbury, 14 Wall., 076. The authority to assess the expense
of paving includes all that is necessary, 'usual or fit in paving, including
curbing. Schenlcy v. Commonwealth, 36 Penn. St., 39.
«.

°

Jones

V.

Boston, 104 Mass., 461

;

Hancock Street E.xtension,

18

Penn. St,,

26.

' Hammett

In this case, Sharswood, J. (p.
v. Philadelphia, C5 Penn. St., 146.
says: "The original paving of a street brings the property bounding
upon it into the market as building lots. Before that, it is a road, not a street.
It is therefore a local improvement, with benefits almost exclusively peculiar
15.5),

Such a case is clearly within the principle of asthe
cost
on
the
lots
lying upon it. Perhaps no fairer rule can be
sessing
proportion
than
the
of feet front, although there must be some ineadopted
qualities if the lots differ in situation and depth. Appraising their market
to the

adjoining properties.

values, and fixing the proportion according

to these, is a plan open to favorit-

ism or coiTuption, and other objections.
No system of taxation which the wit
of man ever devised has been found perfectly equal. But when a street is

a

is

it,

once opened and paved, thus assimulated with the rest of the city and made a
all the particular benefits to the locality, derived from the improvepart of
ments, have been received and enjoyed.
as much
Kepairing streets
part

of the ordinary duties of the municipality, for the general good, as cleaning,
watching and lighting. It would lead to monstrous injustice and inequality
should such general expenses be provided for by local assessments." The
able dissenting opinion of Read, J., contains an interesting review of Pennsylvania legislation on the subject of special assessments, as well as of the adjudications in that and other states.
v. Presbury,

14

3

111., 165;

7

Guraee v. Chicago, 40

8

*

Wall., 676; McCormack «. Patchin, 53 Mo., 33;
Williams v. Detroit,
Mich., 560; Municipality «. Dunn, 10 La. An., 57; Bradley v. McAtee,
Bush, 667; Broadway Baptist Church V. McAtee, id., 508.
Willard
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pavement, and the making of a new and sufficient one io its stead,
is a matter of special benefit to the front proprietor, as well as of

The equity is the same in both

general utility.

*

cases.

*

It

seems to me that the power to pave the streets is a permanent

when the public good may
and that the power to levy
contribution on the
require
property benefited by the paving in front of
equally durable and continuing."*
The cost of curb stones
usually provided for in the same method, and often of sidewalks, though as
continuing

is

shown in

is is

it,

a

it,

power, to be exercised

it

a

preceding chapter, those conveniences are usually
ordered under the police power.^
And
may be said that,
in general, for any improvement whatsoever that tends to make
the street more suitable and convenient for the use of the general

public,^ an assessment may be laid.

The expense of constructing drains in order
to relieve swamps, marshes and other low lands of their stagnant
The
"water,
usually provided for by special assessments.
Sewers,

etc.

is

Drains,

is

is

done are not alwaj's very clearly indicagrounds on which this
ted in the statutes.
Sometimes the ground indicated
that the
;

XIX.

N. J.,

And

Dunn,

10

La. An., 57.

as to special assessments

for sidewalks,

see State

227.

held in Dean

».

Carron,

an assessment for improving

26

N. J.,

street

228, that

not competent to defeat

by showing irregularities in laying

it

is

2

It

34

v.

it

See Cliapter

Fuller,

!).

J., in Municipality

is

^

S

Udell, Ch.

a

^

is

important to the public health and in such cases the
right to levy assessments for the purpose cannot plausibly be disThe special benefits from the enhancement of values
puted.*
drainage

out.
8

v. Treasurer

is

of Wood Co., Ohio, IST. S., 333, the subject
conand the right to levy an assessment affirmed, though
does not distinctly appear that sanitary objects were had in view.
In
WoodrufF «. Fisher, 17 Barb., 22i, an assessment made ostensibly for the pub<In Reeves

J.,

it

sidered by Brinkerhoof,

with some hesitation.
Other cases are Anderson
Ind.,
199
Sessions
«.
Crunklinton,
14
Co.,
30 Ohio, N.
Draining
V. Kerns
An.,
11
La.
338;
Hagar
».
Case,
Supervisors of Yolo, 47
349; Draining Co.
Cal., 323; O'Reiley !). Kankakee Valley Draining Co., 33 Ind., 169. The following were draining cases, in which for the most part only questions of the
Jordan Association v. Wagoner, 33
regularity of assessments were involved
Ind., 50; Thompson u. Draining Co., id., 268; Kinyon «. Duchene, 21 Mich.,
498; Bench u. Otis, 25 id., 29; Atwood v. Zeluff, 36 id., 118; Etchinson Association V. Bresenback, 39 Ind., 363; Slusser v. Ilawson, id., 506; Kevins, etc.,
S

health was maintained

:

,

;

lic
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mast accrue raaial v to the owners of the lands drained, who onght,
therefore, to bear the expense.
But the anthoritv to levy ass^sments for draining lands, upon no other consideration than such
pertain to the improvement of the land as property, mast, it
"would seem, be confined within limited bounds.
It has been said
'■
that a tax cannot be levied tipon any portion of the public for
as

the construction of a drain in which the public are not concernedEven the owner of the land benefited cannot be taxed to improve
it, unless public considerations are involved ; but he must be
left to improve it or not as he may choose." * But whore any
considerable tract of land, owned by different persons, is in a condition precluding cultivation, by reason of excessive moisture
which drains would relieve, it may well be said that the public
have such an ir.terest in the improvement, and the consequent advancement of the genexal interest of the locality, as will justify
the levy of assessments upon the owners for drainage purposes.
Such a case would seem to stand upon the same solid ground
with assessments for levee purposes, which have for their object
to protect lands from falling into a like condition of uselessn^s.Draining Co. t. Alkire,
136; People c. H.^ines,

36 id., ISO : People r.
49

X. T..

Jefferson County Court,

56 Barl).,

oST.

Supervisors of S:igin:\w. 26 ilicli., ilO. 29. That the taking; of
l:inds for drains is a taking under the eminent domain, see this case ■ also
People r. Xearing, 27 X. T^ 306.
' The power to le\^" assessments for the mere purpose of improving large
bodies of lands, is assumed by Chancellor TT.i.'u-.'rfA, in French r. Kirkland. 1
Paige, 117. and in Philips r. '^ickUam. id., 560. The statutes in question seem
to have conferral upon the proprii-tors of huids quasi corporate powers for
the purpose. And see Draining Co. Case, 11 La. An,, 33S. The statute which
came under consideration in People r. bearing, 27 X. T , 306, appears to hare
The Massachusetts statute of 1$47, for
had no reference to the public hejilth.
the construction of drains in towns, is considered in Wright r. Boston, 9 Cusb..
233, It is s;udby .S.^air, Ch. J., that while the public have some interest in the
draining, on the grounds of health and general convenience, it is not mainly
with these views that the statutes are framed, but with reference to the beneAnd see Springfield r. Gay, 12 Allen, 612 ; Brewer r.
fits to estates tsised.
Mass.,
152.
97
Springfield,
In Hager e. Sujiervisors of Tolo, i~ Cal., 222, 2S3, Crf>ci:ett, J., answers the objections to such assessments as follews: "It is said, however, thai it is not
within the constitutional power of the legislature to compel the petitioner to
recltiini his lands at his own expense and against his consent. But we think
the power of the legislature to compel local improvements, which, in its judg» People r.
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ia cities and villages, it is to

they are often provided for by special
assessments, there is no uniformity of practice in this regard, and
be remarked that while
perhaps,

considering the different offices which sewers perform,

being sometimes
others

matters of imperative

conveniences

for

a

few tenements

public

necessity, and at

only, there ought to be

will promote the healtli of the people, and advance the public good, is
In the exercise of this power it may abate nuisances, conunquestionable.
struct and repair highways, open canals for irrigating arid districts, and perform many other similar acts for the public good, and all at the expense of
ment,

those who are to be chiefly and more immediately benefited by the improve,
ment. The constitution of the state is not a grant, but a limitation of power;
and when
stitution,

an act of legislation is called in question as repugnant to the conthose who assail it on this ground must specify the particular pro-

vision of that instrument which is violated. The clauses of the constitution
which, or some of which, are alleged to have been violated by the act under
'
consideration are : 1st. That which secures to the citizen the right to acquire,
2d. That whiih secures to him the right of
possess and protect property.'
trial by jury. 3d. That which provides that 'no person shall be deprived of
4th. That which prolife, liberty or propei'ty, without due process of law.'
hibits 'the taking of private property for public use without just compensa5th. The provision that taxation .shall bo equal and uniform, and that
tion.'
property shall be taxed on the ad valorem principle. In my opinion the act
in question violates none of the.se provisions, and the authority to compel local
improvements at the expense of those to be immediately benefited, is not taxIt has never been held that taxation, though referable to the taxing power.
ation for general purposes, or for local improvements, is an infringement nf
that clause of the constitution relating to the acquisition and enjoyment of
property; and the right of trial by jury, has no application to proceedings for
Nor does the enforcement of a valid tax, by whatever
the collection of taxes.
of jiroperty without due process of law, in the
a
taking
constitute
method,
sense of the constitution ; nor is it a taking of private property for public use,
People v. Mayor, etc., of Brooklyn,
within the perview of that instrument.
4 Comst., 419; Emery v. S. F. Gas Co., 38 Cal., 345; Soars ■».Cottrell, 5 Mich.,
251; Murray's Lessee c. Hoboken Land Imp. Co., 18 How. (U. S.), 272. It is
equally clear that those clauses which provide that taxation shall be equal
and uniform throughout the state, and which prescribe the mode of assessment and the persons by whom it shall be made, and that all property shall be
levied for local improvements. Burtaxed, have no application to assessments
nett V. Sacramentfl, 12 Cal., 76 ; Emery v. S. F. Gas Co., supra, and cases there
cited ; Egyptian Levee Co. v. Hardin, 27 Mo., 495 ; Yeatman v. Crandall, 11 La.
An., 220; Wallace v. Shelton, 14 id., 498. ' But we need not rest our decision
On the conon the narrow ground that this is strictly a local improvement.
trary, the reclamation of the vast bodies of swamp and overflowed land in this
state may justly be regarded as a public improvement of great magnitude, and
of the utmost importance to the community.
If left wholly to individual en-
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the diversity that now prevails.

That the cost may be assessed

under proper legislation, has been
often held.^
And in Connecticut it has been decided that this
may be done under a general power to make and maintain highways and streets by special assessments ; the sewers which carry
upon the adjacent

ofE the surface

premises

water from the streets, and

the

filth that would

terprise, it would iDrobably never bo accomplished ; and in inaugurating so great
a work the legislature has pursued, substantially, the same system adopted in
other states for the reclamation of similar lands, to wit : by dividing the ter-

reclsimed into districts, and assessing the cost of the improvement
on the lands t(i be benefited. This plan has been adopted in the states o£
Louisiana, Mississippi and Arkansas, to prevent the annual overflow of the
Mississippi by means of levees or embankments, constructed at the expense
of the adjacent property. The 'Black Swamp,' in Ohio, has been wholly or
partiallj' reclaimed by the same method. A large body of land in Missouri is
protected from inundation by similar means. In Massachusetts and Connecticut, swamps and low lands are drained by means of assessments on the property benefited; and in New Jersey the salt marshes have been reclaimed in
the same way.
In this state, the city of Sacramento, including the ground on
which the capitol stands, has been i^rotected from inundation by means of
levees, erected at the expense of the inhabitants, in the shape of a tax on the
property within the district benefited. In none of these states, so far as we
are aware, has the power of the legislature to cause such improvements to be
made in this method ever been denied ; nor do we see any tenable ground on
which it can be questioned."
In England, the sower assessments are laid with reference to benefits, but they
are not necessarily based on sanitary considerations.
See Eooke's Case, 5
id.,
Eep., 99,b; Keighley's Case, 10
139, a; Case of Isle of Ely, 10 id., 142,b;
Dore V. Gray, 2 T. R., 358 ; Masters v. Scroggs, 3 M. & S., 447 ; Netherton v.
"Ward, 3 B. & Aid., 21 ; Stafford v. Hamston, 2 B. & B., 691 ; Rex v. Tower
Hamlets, 9 E. «& C, 517; Soady v. Wilson, 3 Ad. & E., 247; St. Catharine
Dock Co. u. Higgs, 10 Q. B., 641; Metropolitan Board of Works s. Vauxhall
Bridge Co., 7 El. & Bl., 964; Hammersmith Bridge Co. ». Overseers of Hammersmith, L. R., 6 Q. B., 230. A sewer rate cannot there be laid upon a whole
Emmerson v. Saltmarshe, 7 Ad.
town, but must be against particular estates.
156.
& El.,
ritory

to be

Boston, 9 Gush., 233 ; Philadelphia v. Tryon, 35 Penn. St., 401 ; Lipps
S.Philadelphia, 38 id., 503; Commonwealth i;. Woods, 44 id., 113; Stroud «.
Philadelphia, 61 id., 255 ; Mauch Chunk b. Sliortz, 01 id., 397 ; People v. Brooklyn, 23 Barb., 166 ; Cone v. Hartford, 28 Conn., 363 ; St. Louis v. Oeters, 36 Mo.,
For rules for making the assessment, see Clapp v. Hartford, 35 Conn.,
456.
66. That notwithstanding the whole cost is assessed on adjoining propertj',
1 Wright ».

the sewer may bo made more capacious

provision for future extensions,
285.

see

than present needs require, as a

Hungerford

v.

Hartford,

39 Conn., 379,
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otherwise accumulate, being regarded rather as improvements of
the public highway than as independent works.'
The construction of embankments to protect low lands,
bordering upon rivers, from overflow, is a public object of the
highest importance to the communities immediately concerned.
Levees.

No doubt

taxation is admissible for this purpose, but the
legislation which authorizes special assessments for the construction of embankments, and imposes the cost upon those who, withgeneral

out them, would be the principal sxifferers, is probably in most
cases wiser and better than would be any provision for general
levies. The practice of making local assessments for this purpose
has prevailed for many years in the states bordering on the lower
Mississippi, and has been sustained against all the objections
which have been made to such assessments for other purposes.^
Of these it has been said that " the
Water Pipes in Streets.
benefits are local, as the use of the water must necessarily be
mostly restricted to the benefit of the property on [the] lines, both
The effect
for domestic purposes and the extinguishment of fires.
of supplying [the] streets with water is to enhance the value of
The maintenance of the pipes, and
the dwelling houses thereon.
the supplying of water are necessarily a continuing expense," and
for these reasons the assessment of the cost upon adjacent property is within the general principle of local assessments.'
' Cone V.
ii

Williams

Swope,

V.

Hartford,

28 Conn., 363.

Alcorn v. Hamer, 38 id., 6f)2; Daily
Levee
Egyptian
Co. v. Hardin, 27 Mo., 495. In Peo-

v. Cammack,

47 id., 367;

27 Miss., 209;

V. Wliyler, 41 Cal., 351, a levy for snch a purpose made upon part of a
county on the same basis as the ordinary taxes, was held to be a tax, not an
assessment. But the basis of apportionment ought not to be very conclusive
It is one peculiarity of assessments, that the measure of supon this point.

ple

posed benefits may be whatever appears to the legislature most just under the
See Lockwood «. St. Louis, 24 Mo., 20, where a levy made in
circumstances.
the same way was sustained as being an assessment,
sense a tax.

and not in the ordinary

Henry, 73 Penn. St., 404, 400, per Mercur, J. And see Northern Liberties v. Swain, 13 id., 113; Northern Liberties ». St. John's Church,
id., 104. In Allen v. Drew, 44 Vt., 174, 187, Sedfleld, J., explains the principle of such assessments, and says: "It is not easy to see any distinction between an assessment for building a sewer or sidewalk and an aqueduct. They
are each in degree a general benefit to the public, and a special benefit to the
local property, both in the uses and in the enhanced value of the property.
2 Allcntown

c.
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Liglding Streets with Gas. "While lighting the streets is usually
provided for by general tax, no reason is perceived why it may not
be done by special assessments.
Legislation for special assessments exists in several of the states.''
Other Special

Cases.

No doubt the legislature has power to

provide for special assessments to meet the expenses of other improvements ; and this power is sometimes spoken of, as if it was

But other cases sanction
practically one that was unrestricted.^
no such broad doctrine, and justify us, as we think, in saying
that, to warrant the levy of local assessments, there must not only
exist in the case the ordinary elements of taxation, but the object
must also be one productive of special local benefits, so as to
make applicable the principles upon which special assessments
A clear case of abuse of legislative
have hitherto been upheld.
authority, in imposing the burden of a public improvement on
persons or property not specially benefited, would undoubtedly
be treated as an excess of power and void.'

3. Objections

If

in point of policy and justice.

the design

of the present work embraced the discussion of legislative policy,
it would be interesting to give, with some degree of fullness, the
views which various judges have expressed regarding the justice
of assessing the cost of public improvements upon property supposed to be specially benefited.
the.se assessments as

to have

regarded

Some

judges have spoken of

eminently equitable and proper

others seem

;

the power to lay them as an extreme

power,

The proprietor may, indeed, leave liis house fenantless, and his vacant lots
unvisited,
are
'

but the assessment is not for that reason void.

The subject was somewhat discussed in Jonas

and Creighton o. Scott, 14 Ohio,

'
Y.,

Such assessments

justified on the ground that the subject of the tax receives

See

N.

v.

an equivalent."

Cincinnati,

18

Ohio, 318,

S., 438.

particularly the remarks of Orover, J., in Litchfield

v. Vernon,

41

N.

133, 134.

'See Washington Avenue, 69 Penn. St., 352, approving Hammett v. Phila"
delphia, 65 id., 146. In Allen u. Drew, 44 Vt., 174, 188, Redfield, .J., says : We
have no doubt that a local assessment may so far transcend the limits of
equality and reason that its exaction would cease to be a tax, or contribution

and confiscation.
In that case it
court
to
protect the citizen from robbery under color
would be the duty of the
of a better name." Remarks equally decided are made in Louisville v. Rollto a common burden, and become extortion

ing

Mill

Co.,

3

Bush, 416, 423.
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generally operated oppressively, while still others have
undertaken to indicate some line of division of expense, which
should be drawn in such cases, between the public and the parties
■which

to be specially assessed

putting, for instance, one-half the exBut, in truth,
pense on the former and one-half upon the latter.
there is no universal rule of justice upon which such assessments
can be made.
few.

;

Sometimes

almost the whole benefit accrues to a

the benefit is distributed

Sometimes

with something like
apportionment of the

An
regularity through the community.
cost that would be just in one case would be unfair and opFor this very reason the power to determine
pressive in another.

special assessment should be made, and on what basis it
shall be apportioned, is wisely confided to the legislature, and
could not, without the introduction of some new principle in repwhen

a

resentative

government,

be placed elsewhere.

We dismiss this

question, therefore, with the single remark, that with the wisdom
or unwisdom of special assessments, when ordered in cases in
which they are admissible at all, the courts have no concern,
unless there is plainly and manifestly such an abuse of power as
takes the case beyond the just limits of legislative discretion.^

i.

principles and provis-

Objections under constitutional

ions.

These have been made to special

assessments on various

grounds.

Thai
'

they talce

properly luilhout

due

'process

of law.

If

these

Expressions on the subject by judges have been very numerous, but they

have been too often general remarks called out by special and somewhat exWe refrain from collecting them for the reason expressed in
ceptional cases.
the text ; if the matter is of legislative cognizance, the courts and the profession as such have no concern with it. We may, nevertheless, copy what has
been said in one case, because it probably expresses the general views which
have prevailed in legislation. "Their intrinsic justice strikes every one.
an improvement is to be made, the benefit of which is local, it is but just that
While the few ought not to
the property benefited should bear the burthen.
wholfj
the
the
whole,
of
ought
benefit
be taxed for the
[not] to be taxed for

If

A

in

a county ought not to bear the whole

county
a
benefit
of
single
expense ; neither ought the whole county to be taxed for the
township ; and the same principle requires that taxation for a local object,
beneficial only to a portion of a town or city, should be upon that part only.
General taxation for a mere local purpose is unjust; it burdens those who are
the few.

single

township

not benefited, and benefits those who are exempt from the burden."
J., in Lockwood v. St. Louis, 31 Mo., 30, 33.

Leonard,
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assessments are made in an exercise of the sovereign taxing power,

what has already been said on the subject is equally applicable
here.^
The taxing power proceeds on its own methods, and the

That these

rules of the common law bend and conform to them.

of the taxing power, has over and

assessments are an exercise

over again been affirmed, until the controversy must be regarded
as closed.^

That

i.

they take property,

and appropriate it to the
This objection would seem to

e., money,

public use icithout compensation.
fall with the last. If special assessments are taxes, the compensation is conclusively presumed to be received by those who pay
them.
It is only on the assumption that they are laid in the exercise of the power of eminent domain that the objection could

But the distinction between the two
have any force whatever.
"
cases is very clear.
Taxation exacts money or services from
individuals

for their respective shares of contribution to
any pubh"c burden. Private property taken for any public- use,
by right of eminent domain, is taken, not as the owner's share of
contribution to a public burden, but as so much beyond his share.
as and

Special compensation is therefore to be made in the latter case,
because the government is a debtor for the property so taken ; but
not in the former, because the payment of taxes is a duty, and
creates no obligation to repay otherwise than in the proper appli-

Taxation operates upon a community, or upon
a class of persons in a community, and by some rule of apportionThe exercise of the right of eminent domain operates upon
ment.
cation of the tax.

and without

an individual,

acted from any other
^Ante, Chapter

'

reference to the amount or value ex-

individual or class of individuals."

^

III.

Pennock v. Hoover,
Pray ®. Northera Liberties,
See

5
31

Rawle,

291 ;

id., G9;

Pennell'g Appeal,

2

Penn. St., 216

Ganlt's Appeal, 33 id., 94;

;

Common-

; People v. Brooklyn, 4 N. Y., 419 ; N. Y. Protestid., 574; Howell ■«.Buffalo, 37 id., 267; Dorgan v.
Boston, 13 Allen, 223; Baltimore v. Hughes, 1 Gill & J., 480; Baltimore v.
Cemetery Co., 7 Md., 517 ; Howard v. Independent Church, 18 id., 451 ; Matter

wealth

V.

Woods, 44 id., 113

ant Episcopal

School,

31

230

;

People

v.

Brooklyn,

N. Y.,

419, 434.

And

see

Litchfield

o

2

;

J., in

4

^Buggies.

;

1

;

&

7

;

9

Miss., 209

;

R.

;

St., 4

I.,

Hoj't v. East Saginaw, 19 Mich., 39 Williams v.
v. McQuillan's Heirs,
Lexington
Dana, 518 Bradley
Cammack, 27
Scoville
v.
Bush, 667
Cleveland,
Ohio, N. S., 126 Bridgeport
1). McAtee,
N. H. R. R. Co., 36 Conn., 255 King «. Portland, Ore., 146.
«. N. Y.

of Dorrance
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Attention to the distinction here pointed out will make clear the

then received in every instance.

It

not,

it

compensation

is

full

is

is,

fact that special assessments are not an exercise of the eminent
domain. It is certain that when they are levied according to
that
The theory of the law
benefits received, they cannot be.

;

;

;

;

7

a

a

it

a

it

if

a

a

'

it

;

it

:

a

3

is

is

a

a

8

8

5

;

;

8

5

:

4

1

Vernon, 41 id., 123, 133, per Oro'oer,3.; People «. Lawrence, 41 id., 140, per
Ohio, N. S., 126, 135, per Ranney, J.; MatMason,}.; Scoville v. Cleveland,
ter of Dorrance St.,
E. I., 230, per Avies, Ch. J.; Nichols v. Bridgeport, 23
Conn., 189, 205, per Hinmaii, J.; Washington Avenue, 69 Peun. St., 355,361,
Allen v. Drew, 44 Vt.,
per Agnew, J. The foUovring cases are also in point
Ohio, N. S., 243; Reeves ». Treasurer of Wood Co.,
174, 187; Hill V. Higdon,
id., 333
Malloy v. Marietta, 11 id., 636 Peoria i). Kidder, 26 111., 351 Garrett d. St. Louis, 25 Mo., 505; Uhrig v. St. Louis, 44 id., 458; Jones v. Boston,
104 Mass., 461
State d. Puller, 34 N. J., 237 State v. Newark, 35 id., 168, 171
Sutton's Heirs «. Louisville,
Dana, 28; Lexington «. McQuillan's Heirs,
Dana, 513; Howell ». Bristol,
Bush, 493; Holton «. Milwaukee, 31 Wis., 27;
Mich., 278; Baltimore «. Cemetery Co., Md., 517;
Woodbridge ti. Detroit,
Griffin ». Dogan, 48 Miss., 11. That to tax one exempt from military service
in order to procure volunteers, and then exempt others who are liable, is not
taking of private property for public use, see State v. Demarest, 32
N. J., 538.
The following case, in which special assessment was held to be taking
believed to be of sufficient importof private property for the public use,
The case
ance to be quoted from at some length.
Louisville v. Kolling
the
defendants were assessed the expense
Mill Co., Bush, 416, 423, in which
of filling up the street in front of their property to an extent that greatly diminished its value, and required the erection of high wall to protect their
" Whether the
buildings. Williams, J., states the question to be
city has or
can have, under our constitutional form of government, the unlimited, absolute, uncontrollable right to order such improvements of the streets as
may
deem necessary or beneficial, at the expense of the property holders, and in
for
utter disregard of their interest, and without compensation
sometimes
not
only render the property owned
does happen that such improvements will
entirely valueless to the owner, but more — take from him to pay for its own
improvement, besides destroj-ing his business, and sometimes cause him to
If cities may exercise
contribute from his other means to its destruction.
then
the declaration in our
uncontrollable,
power,
omnipotent
unlimited,
this
over
the
absolute,
lives,
arbitrary
that
power
liberty and propbill of rights,
republic, not even in the largest majorerty of freemen exists nowhere in
If the filling up the plaintiffs' lot
ity,' becomes meaningless if not absurd.
of the street may have
sure base upon
be done so that the improvement
which to rest, their machinery and building must be removed at enormous
would not then have
removed,
costs, else buried under the filling; and
of such ponderfor
the
foundation
this
filled
area
newly
sure, sound basis in
erected
by which
If perpendicular wall be
ous erections and machinery.
to confine the filling of the street, then light and air are so essentially ex-
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is true, a compensation made in money, but as in every other
ease of taxation, tbe person taxed is to receive a benefit from the
expenditure of the moneys collected.
The benefit which one
receives in the enhanced

value of his propert}', from the public

eluded as to prevent its practical -n-orking for several of the warmest months
of the year; nor can this, by possibility, he remedied by culverts and apertures through the street, for the very potent reason that the lot on the opposite
side of the street is also required to he filled correspondingly; and oven if it
■were sure that the owner thereof would erect a perpendicular wall instead of
filling, yet he would be entitled to cover his lot with buildings, which would
as eflectually exclude both light aud air, and appellee's passway through
their gate would be destroyed. Besides, if all the surrounding streets were
so as to correspond
improved
with this contemplated improvement of
Brook, this lot a^d machinery would be so far below the lc\el of the streets
as to render it whollj' useless for its present purposes; and the same power
that authorizes Hiis improvement of Brook will authorize the improvement
of the other streets, and thus, without compensation, plaintifls' business, not
in itself a nuisance, would be broken up, be compelled to remove elsewhere,
at enormous expense, lose the profits of their business in the meantime, and
then be enormously taxed to paj- for the iraprovomeuts which would he so
disastrous to their business. Verily, if tliis cau be done without compensation, private property and private pursuits are held bj' the slender tenirre of
the will of others.
"The right of eminent domain — the right to take private property for the
public use — is a power almost without limit; hut this essential safeguard is
thrown around the owner, that the public who wants or needs his property
must compensate him for it. Nor does this in any wise impair or conflict
with the essential right and power of local government over communities,
such as towns and cities, iu ordinary cases, to have the streets improved at
the expense of the property holders thereon ; for, ordinarily, they are most
benefited, and it is only requiring them to keep their propertj' in such condition as not to obstruct or injuriously hinder the public; for, legally speaking,
each lot owner holds the legal title to one-half the street in his front, subject,
il is true, to the public easement; besides, it may ordinarily be, aud generally
is, only a fair portion of the tax which ma}- justly and legally be laid on him
to keep up the streets and public passways, which are so peculiarly beneficial
to the realt}- of all towns and cities; and, moreover, each proprietor may be
of the power iu the local aupresumed to have purchased in contemplation
thorities, to direct him to erect such improvements as are ordinary and usual.
But when, owing to extraordinary facts, none of these presumptions and principles apply, and when, to force the owner to make these improvements is
virtually to confiscate his property, or even to permit it to be done, without
it
is

is,

is to destroy his property, the question then
whether
of
exercise
or
legitimate
legislative
power
legislative spolithe constitutional
compensation,

" In Keasy

v.

Louisville,

4

ation.

Dana, 154, this court recognized

the

full exteat
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expenditure, is as real and as substantial as that which he receives in the protection afforded to his person and his estate.
The difficulty, if any, in the case, must lie back of the nature of
and must apply, rather, to the basis of assessment.
taxation were necessarily, under all circumstances, by values,

compensation,

If

and legal rights of city councils to grade and pave, or
regrade and repave streets ; but it is also guarded as to the abuses of which
such powers might be productive, or to which they might be perverted.

of the constitutional

In

that case the street had been graded under the old charter of 1828, a small
house had been erected on the lot according to this grade, when,
shortly before the suit was brought, the city authorities had caused the grade

wooden

*

is

injury afforded by law.
" In this case now under

*

is

it

a

it,

of the street to be raised about three feet, which necessitated a filling up of
Keasy's lot and the raising and reconstructing his house; and for these damThe court said: ' But the public right to regulate the
ages he sued the city.
common highways of the city, is of course not arbitrary and unlimited; far
from it. Private rights must he regarded. The public, like a common person,
It cannot take primust so use its own as not to injure another's property.
vate property for public use without paying a just equivalent, nor can it disturb any personal right of enjoyment. But, without touching the plaintiffs' lot,
or in any way encroaching upon
or interfering with any prescriptive right
to light, or to private way, the city had
clear and perfect authority to raise
its street higher or sink
lower than the level of his lot, as he would undoubtedly have had to elevate or sink his ground, without touching or otherwise injuring or interfering with the public street.'
"And we think this well expresses the true and furthest extent of constitutional and legal power. As the legal right to the public easement of the streets
was in the city council, to be made useful to the public, and held for the comno doubt but so long as they confined
mon use of all the citizens, there
to
the
of
the street, and interfered with no private
boundary
the improvement
right of light, air, or private passwaj-, the incidental injury to the lot owners
would be of that class of misfortune to them for which no remedy for Uie
advisement, so far from using its own as not to in-

is

a

jure the property of another, and confining the improvement wholly to the
street boundary, the general council has ordered the Rolling Mill Co. to fill
up its lot so as to support this additional embankment on the street, or to
perpendicular wall. We are then brought to the inquiry, whether,
build
such an ordinary improvement as every lot
under the circumstances, this
owner must be presumed to assent to when he purchases, or, in other words,
may and likely will
as the law contemplates the proper authorities
must
be
purchase
therefore
to be subordinate to
every
presumed
and
make
;

such

this public right."
(And, after examining the facts and showing that the improvements

were

pany would cause irreparable
28

injury,

the court proceed

:)

made with reference to the grade previously established by the city, that they
were expensive, and the proposed improvement instead of benefiting the com-
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it would be conceded that an apportionment by benefits must be
inadmissible.
But it has already been shown that value is only
one of many standards

of apportionment

and when others

;

are

admissible, it would seem to devolve upon those who deny the
right of assessing by benefits, to point out the element of taxaIf
tion, if any, which is absent when that basis is fixed upon.
apportionment is reallj^ made in view of actual benefits in the
increased value of property, it is presumptively as fair and equal,
and therefore as well supported by the advantages the taxpayer
receives from the government,

as

It

any other.

ly be equally admissible with any other.

It

must consequent-

cannot

be said that

the taxpayer has been required to surrender for the public use
something beyond his just proportion, when the demand has been
made under a rule expressly named to reach that very proportion
and no more
perhaps,

;

a

rule, too, that in its basis is so fair that it ought,
to all others, if fairly and honestly ap-

to be preferred

plied.''
" Our conclusion is, tliat tliis improvement is of sucli an extraordinary
character, and so peculiarly injurious to the proprietors of the rolling mill
that, so far from making them, at their own expense, damage their property
*
*
so greatly, it should not at all be done without compensation to them.
Private property is too sacred, and the individual rights of the citizen are too
well guarded, under our constitutional form of government, to he sacrificed at
the public behest, without compensation or some overruling public necessity,
in cases of emergency, such as vast conflagrations," etc.
'

is

is,

The whole argument is briefly summarized in the following extract from
an opinion in the Street Case : " But what objection is there to the exertion of
such a power ? It is said that it takes the property of individuals ; that
their money, for public use, without any compensation therefor. This
not
If the assessment has been truly and justly
so, either in theory or in fact.
made, the fact must be regularly ascertained, to be what the theory of the
is

is

it

to be, viz: that the party whose money
proceeding supposes
taken
locally aud peculiarly beuetited, over and beyond the ordinary benefit which,
as one of the communitj', he receives in all public improvements, to the pre-

a

is

it

it

is

is

is

It no answer to this, to say that the power
cise extent of the assessment.
abused;
that
be
true
of
may
every power; and whether this particular
so liable to be abused, as to make
power
improper that
should be
matter of which the legislature must be
vested in the city corporations,

'

it

The legislature saw fit to authorize the cily authorities to lay
the sole judge.
out new streets and public avenues, and instead of throwing the expense on the
whole city, to -be raised by a general tax, authorises the expense of the several
new improvements to be assessed upon those who, owning or interested in
lands, or buildings in said city, will be specially benefited by such lay out, al-
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That ihey violate express constitutional provisions securing uniformThese objections have been made under a numity in taxation.
ber of the state constitutions, and require examination separately/
teration or designation, and to apportion among, and to assess to be paid, by
sucli person or persons respectively, the whole, or such part as they shall judge
reasonable, of the damages caused by such lay out, alteration or designation.'
Now, unless there is some inherent difficulty in ascertaining who are the persons thus specially benefited, we sec no more objection to this mode of taxa-

tion for a public improvement, than there is in all other modes. From the
very nature of the subject, the power of taxation is an arbitrary power, which,
when exercised by the government itself, is limited only by the discretion of
the legislature, and when exercised by subordinate bodies, is limited by the
objects for which the legislature has seen fit to authorize it to be exercised,
and by such restrictions as the legislature has seen fit to prescribe, unless, indeed, it is further limited by some constitutional
But the only
provision.
provision that can be found at all, bearing upon this subject, in our constitution, ig the one already alluded to, that 'the property of no person shall be
taken for public use, without just compensation therefor,' and this has respect to property taken by the right of eminent domain, as where the land itself is taken for a highway or other public work, or where property is diI'ectly taken for the use of the government; and has no reference to the collection of taxes where money is taken as the contributive shares of individuals
to the public burdens.
The rule of taxation authorized by the charter, and
which in this particular case, the authorities of Bridgeport adopted, is certainly as equitable as any other. It attempts to apportion each man's tax to
the benefit which he is to receive from the improvement for which it is expended. Most of our highways are laid out by the selectmen of the towns,
and the expense is borne by the town in which the highway is located,
though in regard to many of them, the inhabitants of the towns have a much
less interest than the public beyond the local limits of the town; and in regard to many others, they are principally for the accommodation of some,
But the towns bear the
perhaps a small portion of the town's inhabitants.
it
upon them. It might, with the
burden, because the legislature has thrown

same propriety, have thrown it upon the counties, or oven upon the lesser terrf-

torial corporations ; and although injustice may occasionally be done, by compelling a small town to construct an expensive bridge, for the benefit principally of persons outside of its limits, yet the general operation of the law is,
perhaps, as equitable as any system that could bo devised. At any rate, we
have never heard it agitated, as a debatable point, that the system was so unjust
Per Hinman, J., in Nichols v. Bridgeas to be unconstitutional or illegal."
port, 23 Conn., 189, 303.-

provisions in the constitutions of the following states, requirhig
to be in proportion to the value:
Alabama, Arkansas, California, Florida, Georgia, Illinois, Indiana, Louisana, Maine, Mary,
land, Michigan, Minnesota, Mississippi, Missouri, Nevada, North Carolina,
Min
Oregon, South Carolina, Tennesse, Texas, Virginia and West Virginia.
1 There

are

taxes levied on property
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Alabama. In this state, under a constitutional provision that
" all taxes
levied on property in this state shall be assessed in exact proportion to the value of such property," it has been decided that assessments for the improvement of a street could only
be laid according to value, and that a provision in the city charter, granted before the constitution was adopted, and which authorized such an assessment to be laid on the abutting property was
by it.*

repealed

The constitution provides that " all property shall

Arkansas.

be taxed according to its value, the manner of ascertaining which
to be as the general assembly shall direct, making the same equal

and uniform throughout the state. No one species of property
shall be taxed higher than another species of property of equal
value.
The general assembly shall have power to tax merchants,
peddlers and privileges in such manner as may be preThis provision applies to the state revenue, and
scribed by law."
not to taxes levied for local purposes,^ and does not preclude the
assessment of a levee tax on the lands specially benefited.^
"
There are provisions in the constitution that all
California.
property in the state shall be tax-ed in profiortion to its value,"
and that " taxation shall be equal and uniform throughout the
state."
The constitution also makes provision for conferring the
"
power of taxation and assessment on municipal corporations."
An act of the legislature providing that the expense of a street imbankers,

provement shall be assessed on property fronting on the street, in
proportion to its frontage, has invariably been held not to be in
violation of the provisions regarding valuation, equality and uniformity, but as being properly referable to the power of assessment, which had acquired a distinct meaning in other states before
being introduced into the constitution of this state.*
Illinois specially provide by their constitutions for the levy of ason the property benefited by or fronting on improvements.

nesota and
sessments
'

Mobile V. Dargan, 45 Ala., 310 ; Mobile
' "Washington v. State, 13 Ark., 752.
°

MoGehee v. Mathis,

21

Sacramento,

Ark.,

v.

Street Railway Co., 45 id., 323.

40.

Cal., 76; Blanding v. Burr, 13 id., 343; Emery ??.
Emery
345
v.
id.,
;
28
Gas Co.,
Bradford, 29 id., 75 ; Walsh v. Mathews, id., 123 ;
Taylor «. Palmer, 31 id., 240; Crosby «. Lyon, 37 id., 242; Chambers i). Satter^Burnett

}ee, 40

-o.

id., 497.

13

The fact that

an assessment is called

a tax

in the statute will
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Illinois.

The former constitution of this state contained this
"
section :
That the corporate authorities of counties, townships,
school districts, cities, towns and villages may be vested with
power to assess and collect taxes for corporate purposes ; such
taxes to be uniform in respect to persons and property within the
jurisdiction of the body imposing the same."
This, it was held,
forbade an assessment of the cost of improving a street upon the
real estate fronting thereon in proportion to frontage ; the principle of equality and uniformity applying to local as well as general taxes, and such a special assessment being neither equal nor
uniform within the meaning of the constitution.
But the opinion
time expressed, that to assess to each lot the
special benefit it would derive from the improvement, charging
such benefit upon the lot, leaving the repidue of the cost to be
was at the same

paid by equal and uniform taxation, would be constitutional.'^
But to make the improvement at the expense of lot owners, without regard to the acfwaZ benefit received, would not be equal and

And so would
uniform, and consequently would be forbidden.''
be an assessment which exempted improvements from its operation.^

Indiana.
that " the

One section of the constitution of this state declares

assembly shall provide by law for a uniform
and equal rate of assessment and taxation, and shall prescribe
such rules and regulations as shall secure a just valuation for
general

People «. Austin, 47 Cal.,
not preclude its being sustained as an assessment.
and
issued
bonds
therefor, and to pay tlic
city
A
was
improved
sti-eet
353.
-was
made
on
the
benefited.
Held an assessproperty
same an annual levy
ment.

Id.

Chicago V. Larned, 34 111., 203. And see Ottowa
Chicago V. Baer, 41 id., 306 ; Bedard ■e.Hall, 44 id., 91.
'

2 St.

John

1].

East

St.

Louis,

50 111., 93.

See Lee v.

v.

Spencer, 40 id.,

Buggies,

211 ;

63 id., 427.

'Primm v. Belleville, 59 111., 143. Since the foregoing decisions were made
the constitution of 1870 has come into operation, one section of -which provides that "the general assembly may vest the corporate authorities of cities,
towns and villages with power to make local improvements by special assessFor all
ment or by special taxation of contiguous property or otherwise.
municipal
all
be
vested
with
aucorporations
may
purposes,
other corporate
but
such
taxes
in
collect
shall
be
uniform
taxes,
respect
and
thority to assess
to persons and property within the jurisdiction of the body imposing the
same." Art. IX, § 9.
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taxation of all property, both real and personal, excepting such
only for municipal, educational, literary, scientific, religious or
charitable purposes as may be specially exempted by law."
Another forbids the passing of local or special laws " for the assessment and collection of taxes for state, county, township or
road purposes."
These provisions do not preclude street and
other local improvements being made, and the expense borne by
means of an assessment upon property specially benefited.^
is,

that "the legislature shall provide for
uniform and equal rate of assessment
and taxation," and another that " provision shall be made by genOne provision of the constitution
a

Kansas.

eral laws for the organization

of cities, towns and villages, and
their power of taxation and assessment, etc., shall be so restricted
These do not deprive the
as to prevent abuse of such power."
legislature of power to authorize local improvements of streets at
the cost of the adjacent property."^

The provision of the constitution that " taxation
shall be equal and uniform throughout the state," does not preclude special assessments on property benefited by local improveLouisiana.

ments.'

The constitution gives full power and authority

Massachusetts.

other things, " to impose

the said commonwealth."

town, in which the

This

not violated by authorizing

is

court, among

a

and levy
rates
and
taxes
and
reasonable
assessments,
upon all
proportional
the inhabitants of, and persons resident and estates lying within
to the general

is

s

located, to raise
college
Nor
by tax and pay an exceptional portion of the expense.^
tate agricultural

Hines

v.

Leavenworth,

3

^

;

;

'

Goodrich v. Turnpike Co., 26 Ind., 119 Bright jj. MoCuIlough, 27 id., 223
Palmer v. Stumph, 29 id., 329. And see La Fayette b. Jen ners, 10 id., 70;
Bank of the State v. New Albany, 11 id., 139; Anderson v. Draining Co., 14
id., 199; Turpmt;. Eagle Creek, etc., Co., 48 id., 45.
Kans., 186.

Dunn,

;

v.

Crandall,

11

is

v.

;

3

10 La. An., 57
New Orleans v. Elliott, 10 id., 59
id., 220; Draining Co. Case, id., 388; Municipality i).
Guillotte, 14 id., 297; "Wallace v. Shelton, id., 498; Bishop i,. Marks, 15 id.,
To divide the expense of an
147; Matter of Opening of Streets, 30 id., 497.
improvement between the city and the property specially benefited
no vio-

Municipality

Teatman

^

lation of the rule of uniformity.
Merrick

v. Amherst,

13

Allen,

State v.
500.

New Orleans,

15

La. An.,

354.
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it preclude local, street or drain assessments being laid on
the property benefited.
This is so well shown by an opinion of
does

the supreme

court of Massachusetts, and the opinion itself is of
application, that we consider it advisable to copy

such general
liberally from it :

"It remains

a

that this

is

The broad position assumed by the plaintiff

is,

for us to consider that branch of the plaintiff's case
which involves an inquiry into the validity of the assessment or
mode of taxation prescribed by the statute, by means of which
the expenses of the proposed improvement are to be defrayed.
pal1,

is

2,

ch.
pable violation of that provision of the constitution, part
§1, art. IV, by which the power
given to the legislature to im-

"VVe have already
pose only proportional and reasonable taxes.
had occasion to consider the force and effect of these words, in

connection with other portions of the same article in the constitu-

a

tion, as applied to the imposition of taxes for the public charges
of government.
As to this class of taxation, the intent seems to
restraint on the legislative authority, and to rebe clear to put
quire that taxes levied for general purposes shall belaid on property, so that, taking all estates, real and personal, within the commonwealth, as one of the elements of proportion, each person subject to taxation shall be obliged to pay only such portion of the
taxes as tiie property owned by him bears to the whole sum to

But this conclusion

taxation for general purposes
drawn mainly from the clause in the constitution which provides that, in order that assessments for such purposes may be
as to

made with equality,

a

is

be raised.

valuation of estates shall be taken anew

in ten years.
This requirement seems
to indicate very clearly that such taxation, in order to be proportional, shall be laid according to the property owned by each
as often, at least, as once

;

is

But this
person liable to assessment within the commonwealth.
in terms limited to the public charges of government
provision

the chai-ges for carrying on the several

departments

ernment, for the support of

a

the whole people of the commonwealth

;

is

is

it

a

is,

to expenditures incurred for those objects of
public nathe duty of the government to provide, and
ture for which
to be distributed among
the burden of which properly rests and
that

such,

system of general

for example,

as

of the gov-

education, and

for the common protection and defense of the people and govern-
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merit of the state.
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SX

like expenditures, whether

These and other

incurred by the immediate agents and officers of the state or
through the instrumentality of counties or towns, are to be defraylaid with equality and in proportion to the
property held by each person liable to taxation.
" But there is another
large class of expenditures for objects of
a public nature, for which it is the proper province of the governed by assessments

ment to provide, which cannot be deemed to come within the des-

ignation of public

of government, or be held to be a
proper subject of general assessment on the whole people of the
commonwealth. Take the case of money expended in effecting
charges

an improvement of a local

character,

which, although

it may

enure, to a certain extent, to the benefit of the public, is nevertheless especially necessary for, and beneficial to, private property
in the immediate vicinity.
It certainly would not be equitable

or just, or tend to an equalization of public burdens, that the
cost of such a work should be laid on the whole people, or upon
those living remote from the locality, having no property connected

with

the

or no benefit

improvement, and who could derive but little
or advantage from its construction. The duty of

the government to make provision to carry into effect works of
such character is clear and

unquestionable.

Indeed, it is often

indispensable for police or sanitary purposes, or the convenience
and accommodation of persons living within a certain town or
municipality, or a district or section thereof, that money should
be expended for purposes of a public nature, but essentially
local in their operation and effect.

Nor can there be any doubt

that ample power to procure the accomplishment of such objects

in the legislature, in the exercise of their authority to
all
manner
of wholesome and reasonable laws, for the good
pass
and welfare of the commonwealth and the subjects thereof.
This
is vested

attribute of sovereignty would be greatly
abridged, if it should be held that the legislature are restricted in
their authority to provide means by the levying of taxes for those
objects only which would form a proper subject of a general charge
great

and

essential

on the whole people of the commonwealth, and

have no power

to authorize assessments for objects of a local character, the execution of which is required by the convenience and necessities of a

town or district or neighborhood. "We

see no reason

for construing
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the provision in the constitution, giving to the legislature the power

of imposing proportional and reasonable assessments, rates and
taxes, as an inhibition on the levy of a tax for local purposes of a
public nature, upon those who will reap the benefit on their estates
Such is not the natural or
expenditure of money.
reasonable interpretation of the clause, standing as it does in relation to this class or species of taxation, without other words to
of

a proposed

qualify or restrict its meaning.

As

has been already said,

it is in

regard to the public charges of government that the mode of raising money by the imposition of taxes is specially pointed out,
and it is as to these only that a restriction is found on the meaning of the preceding clause, by which the power to levy proporAs to all other assessments
tional and reasonable taxes is given.
which may be required by the enactment and execution of wholesome and reasonable laws, no limitation of authority is expressed,
and none can be implied except that which arises from the natural and proper import of the words used.
It certainly cannot be
said that all taxes laid for local purposes of a public nature, on
those who would be chiefly and directly benefited by the execu-

worii, and in proportion to the degree of benefit or profit which each will receive therefrom, are necessarily
Nor can it be contended
either unreasonable or unproportional.
that the constitution, in regard to this species of taxation, furtion of

a proposed

nishes any fixed rules of proportion, or gives any absolute stand-

ard by which to determine whether a particular tax is within the
Undoubtlimits of the legitimate exercise of the power granted.
very wide discretion was intended to be left to the legislaas to the subjects and method of executing the authority
conferred on them, of imposing taxes for purposes other than
edly
ture

a

those of a general nature; and yet the power is not

out limit.
reasonable,

wholly withthat
taxes should be proportional and
In requiring
the framers of the constitution intended to erect a bar-

a

a

If,

rier against an arbitrary, unjust, unequal or oppressive exercise of
for instance, the legislature should arbitrarily desigthe power.^
certain class of persons on whom to impose
nate
tax, either for

■

Citing Oliver

v.

Washington Mills,

a

a

public nature, without
general purposes, or for local object of
any reference to any rule of proportion whatever, having no regard
to the share of public charges which each ought to pay relatively
11

Allen,

368.
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to that borne by all others, or to any sapposed peculiar benefit or
profit which would accrue to those made subject to the tax which

would not enure to others, so that in effect the burden would
fall on those who had been selected only for the reason that they
might be made subject to the tax, we cannot doubt that the imposition of it would be an unlawful exercise of power not warI'anted by the constitution, against the exercise of which a person

But no such case is made by
aggrieved might sue for protection.
the present bill.
This part of the plaintiff's case rests on the
broad proposition, that the legislature have no power to authorize
the assessment of the cost of a work of a public nature, but the con-

struction of which will be of special and peculiar benefit to adjacent
property, on the abutting estates in proportion to their value.
For the reasons already given, we are of the opinion that such a
tax is neither unreasonable, nor unproportional, and that it was
competent for the legislature to impose
the statute." '

it in the mode prescribed

by

The provision that "the legislature shall provide
Michigan.
a uniform rule of taxation, except on property paying specific
taxes, and taxes shall be levied on such property as shall be prescribed by law," and that "all assessments hereafter authorized
shall be on property at its cash value," only relates to the valuation, assessment and taxation of property for general purposes, and
consistent with them local assessments may be laid for local improvements,

either in proportion to benefits

or in proportion to

frontage.^

Minnesota.

Under

a

"
provision that all taxes to be raised in

nearly equal as maybe, and all property on
which taxes are to be levied shall have a cash valuation, and be
equal and uniform throughout the state," a special assessment on
lands in proportion to the benefits received from the construction
of a public road was held inadmissible.^
this state shall be

,

1

Bigelow, Ch.

as

J., in Dorgan

d.

Boston, 13 Allen, 223, 334.

Mich., 495 ; Hoyt v. East Saginaw, 19 id., 39 : see Le
Williams v. Detroit, 2 id., 568; Woodbridge v. Dev.
Grand
id.,
274;
Haven, 30 id., 24. As to wliat are specific
Warner
8
troit,
17
Mich.,
«.
68; Kitson B.Ann Arbor, 26 id., 325.
People,
taxes, see Walcott
2 Motz

Fever

v.

V.

Detroit,

Detroit,

' Stinson

2

18

id., 586;

D. Smith, 8 Minn., 366.
Subsequently the clause in the constituof
the following : " Provided that the legisthe
addition
amended
hy
tion was
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The constitution requires that " taxation shall be
Mississippi.
All property shall be
equal and uniform throughout the state.
taxed in proportion to its value, to be ascertained as directed by
law."
There is nothing in this which takes from the legislature
the

power to impose

a

special district for a local imcorporations may be authorized to

tax on

and

a

An

Missouri.

assessment for street improvements on

benefits does not contravene

The same

basis of

the provision of the constitution that

to taxation shall be taxed

is

"all property subject
its value."'

levee tax on

a

is,

therefore, competent to lay
improvements, and it
lands by the acre instead of by valuation.^

a

municipal
assess the expense of a street improvement on the lots fronting on
the street.^
The provision has no application to taxes for local
provement,

in proportion to

true of assessments for levee purposes,

which need not be made on the basis of valuation.*
The provision of the constitution that " laws shall be
*
*
* all real and peruniform rule,
passed taxing by
sonal property according to its true value in money," will not
preclude the levy and collection of assessments on the basis of
a

Ohio.

benefits

in the cases in which they are usually

Oregon.

laid.^

The provision in the constitution that " all taxation

shall be equal and uniform," does not preclude an improvement
of city streets by means of assessments levied on those to whose
benefit the improvements specially inure.'
may, by general law or special act, authorize municipal corporations
to levy assessments for local improvements upon tlie property fronting upon
sucli improvements, or upon the property to be benefited by such improvements, without regard to cash valuation, and in such manner as the legislature
lature

may prescribe."

5

;

;

8

5

5

*

3

2

;

:

'

Williams ®. Cammack, 37 Miss., 209 see Smith v. Aberdeen, 25 id., 458
Alcorn v. Hamer, 38 id., 652.
Daily v. Swope, 47 Miss., 367.
Garrett v. St. Louis, 35 Mo., 505; Uhrig v. St. Louis, 44 id., 458: see Neenan V. Smith, 50 id., 525.
Egyptian Levee Co. v. Hardin, 27 Mo., 495.
Ohio, N. S., 243; Marion «. Epler, id., 250; Ernst v.
Hill !). Higdon,
Kunkle, id., 530 Keeves v. Treasurer of Wood Co., id., 333 Nor. Ind. K. R.
Co. «. Connelly, 10 id., 159. This provision, however, applies as much to the
local taxes, properly so called, as to the state taxes. Richards v. Zanesville,

King

S., 589.
11. Portland,

3

«

Ohio, N.

Ore., 146.
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"
provision, that the burdens of
the state ought to be fairly distributed among its citizens," is not
inconsistent with an act which provides for the laying out of a
Rhode Island.

A constitutional

street, and the assessment

by commissioners

of one-half the ex-

pense on adjoining proprietors, in proportion to benefits
the assessment to any one not to exceed the benefits.''

received

;

The constitution requires that " the rule of taxation shall be uniform."
Also, that "it shall be the duty of the
legislature, and they are hereby empowered, to provide for the
Wisconsin.

organization of cities and incorporated villages, and to restrict
their power of taxation and assessment," etc. It has been doubted

if special

assessments on a basis of benefits could be upheld un-

der the provision first quoted ; but it has been decided
may be, when properly authorized under the other.^

that they

These are the cases in which the constitutional objections have
been most distinctly presented; but many other cases occupy,

with more or less fullness, the same ground.

The fact very

clearly appears that, while there is not such a concurrence of judicial opinion as would be desirable, the overwhelming weight of
authority is in favor of the position, that all such provisions for
equality and uniformity in taxation, and for taxation by value,
have no application to these special assessments.
The reasons

in different

but they are no where set forth
more clearly or strongly than in the leading case in New York.
In that case, speaking of provisions made by the people in their
assigned vary

cases,

constitutions, it is said : "They have not ordained that taxation
shall be general, so as to embrace all persons or all taxable persons within the state, or within any district or territorial division
nor that it must be in the ratio of the value of each
man's land, or of his goods, or of both combined ; nor that a tax
'
must be coextensive with the district, or upon all the property
of the state

;

a

is

it

Matter of Dorrance St., 4 R.
is

act

I.,

230. In the same case
said that such aa
not invalid by reason of allowing the local authorities
discretion to
in
the
method
tax
or
adopted,
some other. And as to assessing by
levy the
benefits, Ames, Ch. J., gives instances of assessments for payment for houses
•

'

pulled down in populous towns to check the spread of conflagrations,
the expense of watchmen in compact portions of cities.
Weeks

Kenosha,

«.
17

Milwaukee,
id., 284.

10 Wis., 243;

Lumsden

v. Cross,

and for

id., 282; Bond

v.
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district which has the character of and is known to the law
as a local sovereignty.'
Nor have they ordained or forbidden
that a tax shall be apportioned according to the benefit which
a

each tax payer is supposed to receive
the tax is expended.

tion is unrestrained.
" The
application
apportionment to

all

In

from the object on which
all these particulars the power of taxa-

of any one of these rules or principles of
and
cases, would be manifestly oppressive

Either may be rightfully and wisely applied to the particular exigency to which it is best adapted.
" Taxation is sometimes
regulated by one of these principles,
and sometimes by another ; and very often it has been appor■unjust.

tioned without

to the locality or to the tax payer's
ability to contribute, or to any proportion between the burden
and the benefit.
The excise laws, and taxes on carriages and
reference

many examples of this description of
All
taxation.
Some taxes affect classes of inhabitants only.
duties on imported goods are taxes on the class of consumers.
watches

are among the

The tax on one imported article falls on

large class of consumers,
while the tax on another affects comparatively a few individuals.
The duty on one article consumed by one class of inhabitants is
a

twenty per cent, of its value, while on another, consumed by a
The duty on one foreign
different class, it is forty per cent.
commodity is laid for the purposes of revenue mainly, without

ability of its consumers to pay ; as in the case of
The duty on another is laid for the purpose of
the duty on salt.

reference to the

encouraging domestic

manufactures

of

the same article;

thus

compelling the community to pay a higher price to one man than
he could otherwise have bought the article for from another.
These discriminations may be impolitic, and in some cases unjust ;
but if the power of taxation upon importations had not been
transferred by -the people of this state to the federal government,
there could have been no pretense for declaring them unconstitutional in state legislation.
property tax for the general purposes of the government,
either of the state at large, or of a county, city or other district,
The reason is obvious.
is regarded as a just and equitable tax.

"A

It

apportions the burden according to the benefit more nearly
A rich man
than any other inflexible rule of general taxation.
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in the protection and improve-

derives more benefit from taxation,

ment of his property, than a poor man, and ought therefore

to

pay more. But the amount of each man's benefit in general taxation cannot be ascertained and estimated with any degree of
certainty, and, for that reason a property tax is adopted instead of
an estimate of benefits.
In local taxation, however, for special
the local benefits

purposes,

may,

and estimated to a reasonable

in many

cases, be seen, traced

At

certainty.

least, this has been

supposed and assumed to be true by the legislature, whose duty
it is to prescribe the rules on which taxation is to be apportioned ;

determination of this matter, being within the scope
of its lawful power, is conclusive." ^
Some of the cases assume the narrow ground, that the constitutional provisions refer solely to state J;axation, or that, if
and whose

is,

they go further, to the general taxation for state, county and
that
municipal purposes ; but the view generally expressed

in our constitutions

and

is

it

a

a

though assessments are laid under the taxing power, and are in
certain sense taxes, yet that they are
peculiar class of taxes,
and not within the meaning of that term as
usually employed
Others are rested

statutes.^

on both

Suggles,

J., in

People

Brooklyn,

v.

4

'

reasons.
N. Y.,

419, 427.

of Mayor, etc. of New York, 11 Johns., 77 Sharp
Wend., 85 Matter of Furmaa
Livingston v. New York,
St., 17 Wend., 649; Nichols v. Bridgeport, 23 Conn., 189; Northern Liberties v.
St. John's Church, 13 Penn. St., 107; Sclrenley v. Allegheny City, 25 id., 128;
Wray vi. Pittsburg, 46 id., 365; Hammett i>. Philadelphia, 66 id., 146
Daaa,
Washington Avenue, 69 id., 353; Lexington v. McQuillan's Heirs,
Kans., 454; St. Joseph v. O'Donohue,
31 Mo.,
513; Barnes v. Atchison,
v. White,
345; St. Joseph «. Anthony, 80 id., 437 Municipality No.
La,
An., 446; Cummings ii. Police Jury,
id., 503; Richardson i;. Morgan, 16
C, in Withrow's Corp.
id., 429; Matter of Opening of Streets, 20 id., 497;
Cases, 375 Maloy v. Marietta, 11 Ohio St., 636 State ». Dean, 23 N, J., 335
State v. Jersey City, 24 id., 662 Vasser v. George, 47 Miss., 713 Fairfield v.
Batcliife, 20 Iowa, 396; Jones v. Boston, 104 Mass., 461; Woodbridge v. DeMich., 274; Alexander v. Baltimore,
Gill, 383, 397; Baltimore ».
troit,
517
Hale
v.
Md.,
29
Kenosha,
Wis.,
599. An agreement to
Co.,
Cemetery
;

see Matter

8

76

9

3

:

5

;

;

;

;,

S.

9

;

;

7

8

"
Oswald
pav all taxes and assessments," Jwld to embrace street assessments.
Codman v. Johnson, 104 Mass., 491. One who buys
V. Gilbert, 11 Johns., 443
land subject to assessments which by his deed he assumes to pay may never;

■

3

9

;■

;

Hill,

;

On this point

11. Spier,

4

-

theless contest them.

State v.

Jersey City,

35

N. J.,

331.
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of apportionment.

Sufficient, perhaps, has
been said regarding the principles on which special assessments
are levied.''
The methods which are chosen for giving those
principles effect may now receive brief attention.

Although complaint is often made that special assessment operates oppressively and unjustly, and it cannot be denied that in
individual cases the complaint is perfectly just, yet on the whole
it has a decided advantage over other taxation in the fact that its
methods are

flexible, and

easily adapted to the special equity
and justice of the several classes of cases.
This is shown in the
modes of apportionment which are selected under different circumso

so

stances.

The major part of the cost of a local work is sometimes
collected by general tax, while a smaller portion is levied upon
1.

the estates specially benefited.
2. The major part is sometimes

assessed on estates benefited,

while the general public is taxed a smaller portion in consideration of a smaller participation in the benefits.

The whole cost in other cases is levied on lands in the imvicinity of the work.
In a constitutional point of view either ofthese methods is ad8.

mediate

'_In Alexander v. Baltimore, 5 Gill, 388, the general principle underlying
these assessments is justly said to ho the same with that on which highway
taxes are laid. In Nichols ii. Bridgeport, 36 Conn., 235, 263, Butler, J., in
considering the question whether a certain act subjecting railroad property to
a general tax, and exempting it from all other taxes, would exempt it from
" It is doubtless true that
special assessments, makes the following remarks:
such an assessment of benefits is an exercise of the taxing power, and in a
general sense a tax. It was so regarded by this court in Nichols «. BridgeBut it is never spoken
port, 28 Conn., 207, to which we have been referred.
or
in
the
and
of
cities
boroughs,
general law, or in popular
of in the charters
intercourse, as a tax. And although this strictly in a general sense is a tax,
it is one of a peculiar nature. It is a local assessment imposed occasionally
as required, upon a limited class of persons interested in a local improvement,
and who are assumed to be benefited by the improvement to the extent of the
assessment; and it is [imposed and collected as an equivalent for that benefit,
It has consequently never been regarded as
and to pay for the improvement.
in
such
legislative proceedings, in our public or private
a tax, or termed
In all these it is known only and distinctlaws, or in popular intercourse.
"
ively as an assessment for benefits," and it cannot safely be assumed that
the legislature had such assessments in contemplation when they passed the
act of 1864."

>
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misible, and one may be sometimes just, and another at other
times.
In other cases it may be deemed reasonable to make the
whole cost a general charge, and levy no special assessment whatever.i
The question is legislative, and like all legislative questions
may be decided erroneously, but it is reasonable to expect that, with
such latitude of choice, the tax will be more just and equal than
it would be were the legislature required to levy it^by one inflexible and arbitrary rule.''
Even after it has been determined how the cost shall be borne,
as between the public and the estates benefited, much liberty is
allowed in fixing upon the basis of apportionment as between inThe two methods between which

dividuals.

ly

made are
1.

An

a choice

is common-

:

assessment made

by assessors or commissioners,

appoint-

ed for the purpose under legislative authority, and who are to

view the estates, and levy the expense in proportion to the benefits which in their opinion the estates respectively will receive
from the work proposed.
2. An assessment by some definite standard fixed upon by the
legislature itself, and which is applied to estates by a measure
ment of length, quantity or value.

An

by the first method would seem to be most
equal and just, because it would be made on actual examination
The legislature, in such cases, makes the
of the lands assessed.
rule, and the proper officers give effect to it in a manner correassessment

sponding to the ordinary assessment for a taxation by values.
The right thus to assess by benefits has been often affirmed, and
can no longer be regarded as a controverted question.^
'

As

'"

to the diverse metliods, see

Wallace

v. Shelton, 14 La.

An.,

498.

General taxation implies a distribution of the burden upon some general
So a local assessment, or tax for a local benefit, should be distributed among and imposed upon all equally, standing in like relation."

rule of equality.
Bedfield,

J., in Allen

v.

Drew, 44 Vt.,

174,

186.

The question

always

is, or

should be, what is equal under the circumstances.

' McMasters v. Commonwealth, 3 Watts, 292 ; Fenelon's Petition, 7 Penn.
; Hancock Street Extension, 18 id., 26 ; Schenley «. Commonwealth, 36
id., 29 ; Commonwealth v. Woods, 44 id., 113 ; Wray «. Pittsburg, 46 id., 365 ;
Greensburg v. Young, 53 id., 280; Allentown v. Henry, 73 id., 404; Weber v.
E_einhard, 73 id., 373 ; Livingston v. New York, 8 Wend., 86 ; Matter of Twenty-sixth Street, 13 id., 203; Owners of Ground v. Albany, 15 id., 374; Matter
St., 173

CH.

TAXATION"

XX.]

BY SPECIAL ASSESSMENT.

449

When benefits are assessed after this method, the district, within which the tax shall be laid, may be determined in either of
two modes
1.

:

The legislative authority, either of the state, or, when prop-

erly authorized, of the municipality, may determine over what
territory the benefits are so far diffused as to render it proper to
make all lands contribute to the cost ; or,
2.

The assessors or commissioners who, under the law, are to

make the assessment, may have the whole matter submitted to
their judgment, to assess such lands as in their opinion are spe-

cially benefited, and ought therefore

to contribute to the cost of

the work.

When the first method is adopted, the legislature exercises directly an undoubted and necessary power, which pertains to it in
all matters of taxation ; and which is inseparable from the power
of apportionment.
The whole subject of taxing districts belongs
to the legislature ; so much is unquestionable.^
The authority
may be exercised directly, or, in the case of local taxes, it may
be left to local boards or bodies

mination will be by

a

;

^

but in the latter case the deter-

body possessing for the purpose legislative

;

is

;

;

;

;

;

;

I.,

of Furman Street, 17 id., 649 ; Matter of De Graw Street, 18 id., 568 ; People i).
Brooklyn, 4 N. Y., 419 ; Wriglit v. Boston, 9 Cusli., 233 ; Dorgon ■».Boston, 12
Allen, 223 ; Brewer j). Springfield, 97 Mass., 152 ; Jones v. Boston, 104 id., 461 ;
Nichols «. Bridgeport, 23 Conn., 189; Cone ». Hartford, 28 id., 363; Raid v.
Toledo, 18 Oliio, 161; Scoville v. Cleveland, 1 Oliio N. S., 126; Hill v. Higdon, 5 id., 243; Marion ■».Epler, 5 id., 250; Alexander ». Baltimore, 5 Gill,
383; Moale v. Baltimore, 5 Md., 314; Baltimore v. Cemetery Company, 7 Md.,
517; Howard v. The Church, 18 id., 457; Bradley ». McAtee, 7 Bush, 667;
Howell V. Bristol, 8 id., 493; State v. Newark, 27 N. J., 155; State v. Fuller, 84
id., 227 ; Holtou «. Milwaukee, 31 Wis., 27 ; Hoyt ». East Saginaw, 19 Mich.,
39; SteckertD. East Saginaw, 22 id., 104; Brevoort «. Detroit, 24 id., 322 ; Morrison «. Hershire, 32 Iowa, 271; Chicago v. Larned, 34 111., 203; Ottawa v.
Spencer, 40 id., 211 ; Chicago v. Baer, 41 id., 306; Matter of Dorrance Street, 4
230 Garrett v. St. Louis, 25 Mo., 505 St. Joseph v. O'Donohue, 31 id.,
E.
St. Louis v. Clemens, 36 id., 467 St. Louis v. Armstrong, 38 id., 29
345
Uhrig V. St. Louis, 44 id., 458 Burnett v. Sacramento, 12 Cal., 76 Emery v.
Gas Company, 28 id., 345; La Fayette ». Fowler, 34 Ind., 140. In State ».
Charleston, 12 Rich., 702, the right to assess by benefits
denied. The point
receives but little consideration, and the decisions to the contrary are not referred to.

Piper's Appeal,

v.

29

41

Cal., 525

32 Cal., 530.

;

'
s

Ashbury,

Sinton

and see ante, Chapter

VII.
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power, and whose action must be as conclusive as

if taken by the

legislature itself. It has been repeatedly decided that the legislative act of assigning districts for special taxation on the basis of
benefits, cannot be attacked on the ground of error in judgment
regarding the special benefits, and defeated by satisfying a court
If the legislathat no special and peculiar benefits are received.
tion has fixed the district, and laid the tax for the reason that, in
the opinion of the legislative body, such district is peculiarly benefited, that is conclusive.*
The only exceptions which have been
recognized to this rule are those cases in which, under pretense of
apportionment, a work of general benefit has been treated as a
work of merely local consequence, and the cost imposed on some
local community in disregard of the general rules which control
The authority is sometimes
legislation in matters of taxation.^
exercised by making several districts for a single work, as indeed

is often done in the case of street improvements ; it being equally
within the power of the legislature to prescribe one district
over which the whole cost of the improvement shall be spread,
or to make
several

for the improvement along the
has even been held that the improvement

separate

blocks.'

It

districts

of several streets may be treated as one work for the purposes
of a special assessment, and the whole cost apportioned by uniform rule throughout one district,^ and this may perhaps be
equally competent with the general assessment throughout a
city of the cost of such improvements.
Baltimore v. Hughes, 1 Gill & J., 480, 493, per Buchanan, Cli. J. ; Litch1). Vernon, 41 jS". Y., 123, 133, per Orover, J. ; People ». Lawrence, 41 id.,
140 ; St. Louis v. Oeters, 36 Mo., 456 ; Shaw v. Dennis, 5 Gilm., 416 ; Philadelphia ». Field, 58 Peun. St., 320. Compare Wright -b. Boston, 9 Gush., 233.
'

field

"■
Baltimore b.

ton Avenue,

69

Hughes, 1 Gill &
Penu. St., 352.

J.,

480, 492, per JBuchanan,Ch.

J.;

Washing-

aScoville 4). Cleveland, 1 Ohio, N. S., 126; Creighton v. Scott, 14 id., 438;
Brevoort «. Detroit, 24 Mich., 323; Schenley b. Commonwealth, 36 Penn. St., 29.
p. 112. In Arnold v. Cambridge, 106 Mass., 353, the expense of
sidewalks on two streets was levied by one assessment, and apportioned among the lots abutting on the two streets.
The only authority under
which this could be done was the statute which empowered the mayor and
aldermen, whenever they should deem it expedient to construct sidewalks
" in any street," to assess the expense on the abutters in just
proportions.
By
" it was
evidently intended by the legislature that the
this the court thought
be considered separately, and with a view to its
CL\ae of each .street should
* See ante,

constructing

CH.

TAXATION BY SPECIAL ASSESSMENT.

XX.J

"Where the legislature prescribes no

451

limits to the taxing district,

but authorizes an assessment on such property as shall appear to
be benefited, the report of the assessors or commissioners can
alone determine what the district shall
to them

The subject is referred

be.

depending on judgment, after actual inspection ; but as they only pass upon the question of fact, the district
is to be considered as prescribed by the legislature, when the
as a matter

principle is settled which is to determine
Assessments by

the

it.''

In many

Foot Front.

instances where streets

were to be opened or improved, sewers constructed, water pipes
laid, or other improvements entered upon, the benefits of which
might be expected to diffuse themselves along the line of the improvement in a degree bearing some proportion to the frontage,
the legislature has deemed

it right and proper to take the line of

frontage as the most practicable and reasonable measure of probable benefits; and making that the standard, to apportion the
Such a measure of apportionment seems at
benefits accordingly.
first blush to be perfectly arbitrary, and likely to operate in some
cases with great injustice;

but it cannot be denied

that in the

case of some improvements, frontage is a very reasonable

measure

of benefits; much more just than value could be; and perhaps
approaching equality as nearly as any estimate of benefits made
by the judgment of men. However this may be, the authorities
are

well united in the conclusion that frontage may lawfully be

made the basis of apportionment.

■^

" the power to treat two
own special circumstances ;" and that, consequently,
sidewalks in two distinct streets as one for the purposes of assessment [was]
In England it is held that separate lines of sewers
not given by the statute."
in
one district, when they are on a different level,
included
not
to
be
ought
and no one is of benefit to the district drained by the other.
Hamlets,

9

B. & C,

Kex

v.

Tower

517.

'As to districts depending on the estimates of commissioners,
of Powers, 39 Mich., 504; Matter of "Ward, 53 N. T., 395.

see

Appeal

«. Alleghany City, 44 Penn.
Garden v. Wistar, 18
Spring
St. 118 ;
id., 195; Stroud v. Philadelphia, 61 id., 355; Covington v. Boyle, 6 Bush, 304;
Fuller, 34
State V. Elizabeth, 30 N. J., 365 ; Same v. Same, 31 id., 547 ; State r.
id., 333;
34
Oviatt,
v.
Upiagton
.'iSO;
Ohio
St.,
5
Kunkle,
v.
id., 337; Ernst
v.
Challis,
Joseph
9
St.
155;
id.,
Parker
v.
455;
Kans.,
Atchison,
3
Barnes c.
d.
Smith
50
Neenan
338;
37
id.,
Mo.,
Joseph,
537; Fowler v. St.
Anthony, SO
id. 535; Chambers v. Satterlee, 40 Cal., 497; Palmer i). Stumpf, 39 Ind., 329;

^Pennock

v. Hoover,

5

Rawle,

391 ;

Magee •». Commonwealth,

McGonigle

46 id., 308 ;
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Occasional hardships must inevitably result from the adoption
of such a basis, but the question is fairly a debatable one, whether
they are likely to be more serious or more frequent than those
-which are to be anticipated from the selection of some other rule ;
must be deemed settled by the statute.^
The principle of these statutes is the same with that which supports assessments made through the intervention of assessors or

and this question

The benefits, actually or presumptively received,
Apportioning the cost by the frontage on the
support the tax.
improvement is adopted by the legislature as constituting, in the
commissioners.

judgment of its members, an apportionment in proportion to benThis we understand
efits as nearly as is reasonably practicable.
to be substantially the view taken by the authorities.^
Allen

V.

Drew,

id., 495

18

ii.

448-9, recognize the
'

In Terry

v.

Williams v. Detroit, 3 Mich., 560; Motz «. Detroit,
Portland, 3 Ore., 146. Many of the cases cited, ante, pp.
same right.

44 Vt., 174;

King

;

Hartford,

39

Conn., 286, the opening of the street for which a

special assessment was made left a narrow strip of land on each side belonging to Terry ; so narrow as to be incapable of use, except in connection with
It was nevertheless assessed heavily for benefits. Tlie
tlie adjacent lands.
case showed that both this and the adjacent

land would be largely benefited

" when we consider that here is land that
used together. The court say,
would be benefited to an amount of more than thirty-six hundred dollars by
the laying out of this street, should the annexation be made, and the land Sid-

if

be benefited to a large amount under the like circumstances, and that no benefit would be conferred on either tract so long as they
remain the property of diflEerent proprietors, is it reasonable to suppose that

joining would likewise

there can be any serious obstacle to prevent the one owner from selling and the
other from buying, when so great an advantage would result to both from such
sale and purchase? A consideration of this character, no doubt, had its proper
etfect in the determination of the question, whether the land was benefited or
See, also. Same s. Same, 39 Conn., 391.
not, and the extent of that benefit."
The following cases are important: "Bounding or abutting" on a street

will include

the soil of a private

road opening into the street.
Pound v.
of Works, Law Rep., 7 Q. B., 183. "Adjoining " means,
touching or contiguous, as distinguished from lying near or adjacent. Matter of Ward, 53 N. Y., 395, citing Rex ii. Hodge, 1 M. & M., 371 ; Peverelly
" In front " of
■».People, 3 Park. C. R., 59 ; Holmes v. Carley, 31 N. Y., 289.
in
case of a corner lot, not only the front, coma lot construed to embrace,
monly so called, but the line of the lot on the side street also. Des Mcines v.
Door, 31 Iowa, 89; Morrison ii. Ilershire, 33 id., 271. A lot is not "fronting"
Philadelphia v.
on a street when it is separated from it by a narrow strip.
■Eastwick, 35 Penn. St., 75.
Plumstead

- See

Board

State

v.

Fuller,

34

N. J.,

327, 333, per Bedle,

J. ;

Sshenley

v. Common-
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In

some

instances

a

different

somewhat
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method

has

been

Instead of establishadopted for levying the cost of local works.
ing a taxing district, and apportioning the cost throughout it by
some standard of benefit, actual or presumptive, the case of each

individual lot fronting on the improvement has been taken by itself, and that lot has been assessed with the cost of the improve-

ment along its front ; or perhaps with one-half the cost, leaving
the opposite lot to be assessed for the other half. If such a regulation constitutes the apportionment of a tax, it must be supported
when properly ordered by or under the authority of the legislature.
Bat it has been denied on what seem the most conclusive
grounds that this is permissible. It is not legitimate taxation
It conbecause it is lacking in one of its indispensible elements.
siders each lot by itself, compelling
it,

the improvement in front of

each to bear the burden of

without reference to any contribu-

tion to be made to the improvement by any other property, and

;

a

is

it

consequently without any apportionment. From accidental
circumstances, the major part of the cost of an important public
work may be expended in front of
single lot those circumnot at all contributing to make the improvement more
valuable to the lot thus specially burdened, perhaps even having
stances

But whatever might be the result in

the opposite consequence.

a

is

it

is

that
provides for
particular cases, the fatal vice in the system
It
as arbitrary in principle, and
no taxing districts whatever.
■would sometimes be as unequal in operation, as
regulation that

it,

a

state officer chanced to be chosen should
the town from which
pay his salary, or that that locality in which the standing army,
should be stationed for the time being should
or any portion of

been held admissible, but

cases

is

legitimate taxation the
regulation of the kind has

has been

justified

as

a

In sidewalk

be.

it

other would

one
a

If

be charged with its support.

regulation of

is

not supported on the taxing power exclusively. As
police, and
has been well said, to compel individuals to contribute money or

to

lay

forced contribution, not

wealth, 36 Penn. St., 29, 57, per Strong,
Connelly,

10

Ohio, N.

S., 159, 165, per Peck,

a

another,

J.
;

b}'

a

paid

is

property to the use of the public, without reference to any common
ratio, and without requiring the sum paid by one piece or kind of
property, or by one person, to bear any relation whatever to that
tax, within

Northern Indiana E. R. Co.

J.

v.
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of powers by

any enlightened or responsible government.^

Although,

has been stated,

as

an assessment

by frontage is

really based upon the idea that the estates taxed receive a benefit in proportion to frontage, yet when the legislature have made
benefits the rule of assessment, and provided for assessors or commissioners to ascertain and apportion them, it is not arbitrarily
to be assumed that the benefits to any particular lot are in fact
in proportion to its front on the improvement. In such cases the
assessors or commissioners have a duty to perform, on inspection
and examination of the several estates

they have

and a report by them that

by the foot front, without saying

the expense

assessed

;

that they find the benefits in that proportion, does not affirmatively show a performance of their duty.'^
hy the Acre, as a basis

ApjKrtionment

quently been adopted in levee
may be taken as an illustration.

cases.

It

for an assessment has freA statute in Mississippi

provided for

scribed the district of assessment, and directed

a levee tax, pre-

the tax to be laid

by the acre according to an arbitrary standard of value fixed by
the

act, as

follows

dollars per acre
■

;

J.,

Unimproved lands in a part of the district, five
in the remainder of the district three dollars per
:

in Woodbridge

Mich.,

The case of
274, 301.
Lexington v. McQuillan's Heirs, 9 Dana, 51:5, is a decision that the improvement of a street cannot be compelled on any such basis. To the same point
is Motz V. Detroit, 18 Mich., 495. And see St. Louis v. Clemens, 49 Mo., 552;
Neenan v. Smith, 50 id., 525, 531. The case of Warren v. Henley, 31 Iowa, 38,
Weeks v. Milwaukee, 10 Wis., 258, which also seems to be contra,
is contra.
to
be based upon a practice in that state before the constitution was
appears
adopted. In the subsequent case of State v. Portage, 12 Wis., 562, it was held,
under a charter which permitted the expense of an improvement on the abutting lots, in proportion to the front or size of such lots respectively, an ordinance directing that eacli lot should be charged with the cost ot the improve" Tliis," says Paine, J.,
ment in front of it was void.
si^eaking of the provis"
ion of the charter, it is obvious is an entirely different principle of assessment from that which charges each lot with the entire expense of the
and serves to avoid much of the inequality and
improvement in front of
of
the
latter
As to the reasonableness and justice of an
system."
injustice
the
foot
front, compare the remarks of Carpenter, J., in Clapp
assessment by
V. Hartford, 35 Conn., 66; Mead, J., in Magee v. Commonwealth,
46 Penn. St.,
Orozier, J., in Hines v. Leavenworth,
Kans., 186.
358
v.

Detroit,

8

State

V.

Hudson,

27 JST.

J.,

214;

State v.

Hudson,

29 iu., 104, 115;

Bergen, id., 266; Warner v. Grand Haven, 30 Mich., 24.

State

«

=

;

3

it,

Christiancy,

CH.
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improved lands in a part of the district twenty dollars per
acre, and in the remainder thirty dollars per acre. The act was susStreet imtained/ as was also a similar statute in Missouri.^
acre

;

' Daily

v. Swope, 47 Miss., 367.
See the previous cases of Smitli v. Aberdeen, 25 id., 458; Williams v. Cammaok, 37 id., 209; Alcorn v. Hamer,88id.,

653.
^

Egj'ptian Levee Co. v. Hardin, 27 Mo., 495. See also the Louisiana and ArkanCrowley «. Copley, 3 La. An., 339 ; Yeatman v. Crandall, 11 id., 320 ;
Wallace v. Shelton, 14 id., 498 ; Bishop ». Marks, 15 id., 147 ; Richardson u. Mor.
gan, 16 id,, 439 ; McQ-ehee v. Mathis, 31 Ark., 40. In Wallace d. Shelton, si^pra,
the levee tax was a specific tax by the acre.
Merrick, Ch. J., says ; " In the case
of Layton v. The City of New Orleans, 13 La. An., 515, we said that nothing
prevented the legislature from adopting different principles as the bases of its
legislation. When the different municipalities were consolidated into one
city, the legislature adopted the principle, that each municipality ought to
pay its own debts; subsequently the legislature adopted the principle that it
was equal and just that the city at large should pay the very unequal debts of
the different municipalities. It was not in the power of this court to say that
the legislation was unconstitutional.
" So here the legislature has established, at different periods, different principles, in regard to the assessments made for the levee district for these parish1st. That it was right, equal and just to levy an ad valorem assesses, viz:
ment upon the lands alone ; that the property receiving the advantage should
2d. That in order to protect the people from inundation, it
bear the burden.
was just and equal that they should pay an ad iialorem assessment upon all
of their taxable projierty in the levee district. 3d. That it costs (as in the
Draining Case) as miich to protect one acre of land from inundation as it does
another ; that every acre of land in the district of land subject to overflow will
be benefited to a much greater amount than the assessment, and that, therefore, it is just and equal that every acre should pay into the hands of the agents
charged with protecting it the same sum as every other acre; and now, by a
statute, since this litigation arose; and fourthly, that the second and third
sas cases.

to be combined, and that t7ie land ought to be subject to a
It is easy to perceive,
all
other property to an ad Taloremtax.
and
tax,
specific
can
none
of
these
theories
attain
absolute
that
examination,
equality, or
by
the
different
individuals
composing a combring about exact justice among

principles ought

The first and second theories operated harshly
munitj' subject to assessment.
upon those persons who occupied high tracts of land, and had already protected
themselves by sufficient levees at their own expense ; and there may be cases of
But
individual hardships under the third and fourth theories of legislation.

it is not pretended but that the plaintiff is benefited to the full amount of his
assessment. The money he pays to the agents appointed to protect his property,
is restored to him in the increased value of his lands, and their security from
The argument that he may not wish to sell or cultivate his lands,
overflow.
and that he may prefer that the soil be raised by the overflow
not be admitted.

Salus

popuU suprema lex.

each year, can-

The obstinacy of

a

proprietor

LAW OF TAXATION.

456

[CH.

XX

provements in towns are sometimes made at the cost of abutting
lots in proportion to their area, in the belief that this is an equally
reasonable and just standard of apportionment with any other.^

of Lois. This has sometimes been ordered
In
and also in the case of street improvements.

Assessment by Value

in levee

cases,

upon the lands are sometimes excluded from the valuation, and very justly so, as the
improvements, while increasing largely the market value of land
the latter case, the buildings

as such,

do not usually

buildings erected upon

erected

increase

perceptibly the value of the

it.'^

It has been shown in another
Properly Subject to Assessment.
place, that while these local assessments are laid tinder a taxing
power, they are not taxes in the ordinary understanding of that
term, and that, consequently, the usual exemptions from taxation

will not preclude the property exempted being subjected to them.^
But this statement can only be applicable when the assessment
is really made on the basis of special benefits which are supposed
to be equivalent; for, if it is laid for a work of general utility,
in the advantages of which the person assessed participates only
as one of the general public, and not as receiving special benefits,
it must be considered a general tax, and is improperly designated
Such has been the conclusion where an

an assessment.

assess-

ment was laid upon a railroad company which, by its charter, was
exempt from taxation, for the expense of widening a street along
of the capitalist wlio holds by a speculation in another,
cannot he permitted to stand in the way of the safety of a whole community.
Courts of justice cannot look to these wishes of parties, but must judge of
their liability to assessment and taxation by reference to their property. The
argument which would relieve them from the assessment in this case, would
relieve them from taxation in every other."
in

one case, or the wishes

' See

Clapp

«.

Hartford,

35

Conn.,

66 ;

Hines

ii. Leavenworth,

3

Kans., 186.

Downer ii. Boston, 7 Cush., 277; Brewer e. Springiield, 97 Mass., 153;
Creighton v. Scott, 14 Ohio, N. S., 438. The levee tax sustained in Williams
I'. Cammack 27 Miss., 209, was laid under an act which provided for a uniform tax of not exceeding ten cents per acre on all lands lying on or within
ten miles of the river within a specified county, and of five cents per acre on
lands lying ten miles or more from the river.
The court say, the act rests
upon the same basis with all other taxation.
In some cases the assessments
have been laid on the value of lots as assessed for ordinary taxes. See People
Lockwood v. St. Louis, 24 Mo., 20.
4). Whyln, 41 Cal., 851.
^ See

3^«e, pp.

147-8.
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its track was laid

being

of

"

such

portion

;

the

of the

assessment
expense
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upon the company
the commissioners

equitable and just," and not being measured by benefits.
In what respect," it is asked, " does this differ in principle from an ordinary case of taxation ? The assessment is not
required to be made with any regard to the benefit the improvedeemed

"

ment may confer upon the companj-.
From all that appears the
assessment may have been graduated by a regard to the ability
of the compan}^ to pay, to the value of its stock, or to the amount
of travel that passed through the street upon the railroad. It does
not appear that the improvement added any value to the road
*
*
itself, or to the stock of the company.
In M'bat mode
is the corporation specially benefited over any other inhabitant
of the city or traveler through its streets?
If the assessment
upon the railroad company may be sustained upon the ground of
special benefits to the corporation from the increased facilities of
travel afforded by widening

the street,

an assessment

may be

upon the same ground against the owner of every
express wagon or stage coach that travels the street. The assessIt is
ment in this case is a clear exercise of the taxing power.
made for a public purpose, and confers no special benefits upon
sustained

the property of the company." ^ These reasons take the levy out
of the category of assessments properly so called, and to which all
property specially benefited is liable to be subjected.
The reason
Personal property is not commonly thus assessed.
accrue
almost
that
benefits
generail}special
is manifest in the fact
exclusively to lands. When, however, an exceptional assessment
is levied upon a municipality, for the special benefits its people
receive from a public building, or other work of the state or of
some larger subdivision of the state, the benefits are usually quite
as much to business as to real property, and the burden would
not be equally distributed if the assessment were not laid on all
jiroperty subject to ordinary taxation, this course has generally
been adopted ; though in the case of works commonly classed
' State r. Xe-svark, 27 IN^. J., 185, 191, per Crreen,

Cli.

J. In

the same case, an

assessment upon houses and lots owned liy the company, on the basis of benefits, was supported.

'Thomas f.Leland, 24 "^end., 68; Kirby v. Shaw, 19 Penn. St., 258; Merrick r. Amherst, 12 Allen, 500; Marks c. Pardue University, 37 Ind., 155;
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under the head of "internal improvements,"

[CH.
a
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different course has

been sometimes taken, and real estate alone been taxed.

It

is no objection to an assessment for a local work that the
property assessed is used for a purpose that will not be speciallyadvanced by the improvement; as for instance, that it is dedicated to the purposes of sepulture,^ or is occupied by a building
erected for the purposes of public worship,^ or is devoted to school

or charitable purposes,' or constitutes the track of a railroad,* or
is put to any use to which the market value of the property is
There is nothing necessarily permanent in any
unimportant.
present use ; not sufficiently so, at least, to give it a controlling
influence in determining principles of taxation.

Even public

property is often subjected to these special'assessments
ing no more
Gordon

v.

Cornes, 47

Sheb03-gan,

2

to excuse

reason

Black,

N. Y.,

608;

;

there be-

the public from paying

for such

People

«.

Whyler,

41

Cal., 351;

Oilman

v.

510.

'

In this case the special objection
Baltimore v. Cemetery Co., 7 Md., 517.
made was, that to subject the propertyjto liability for paving would endanger
its perpetuity as a cemetery ; but the force of this, says the court, " whatever it
may be, equally applies to all the engagements and liabilities of the corporation. The building of a wall, of a church, or the improvement of the grounds,
may superinduce debt and with it disastrous consequences. Although fully

spirit which, with pious zeal and watchfulrepose of the dead, we nevertheless
feel ourselves bound to declare that we see nothing in the legislation of the
state, nor in the nature of the demand itself to exempt the appellees from
See to the same effect Buffalo City Cemetery v. Buffalo, 40 N. Y.,
liability."
sympathizing with

the laudable

ness, seeks to preserve

the undisturbed

50G.

' Matter of Mayor, etc., of New York, 11 Johns., 80; Northern Liberties v.
St. Johns Church, 13 Penn. St., 104 ; Second Universalist Society ». Providence,

6R. I.,
McAtee,

335;
8

Le Fever ». Detroit; 2 Mich., 586; Broadway Baptist Church
; Trustees of Church v. Ellis, 38 Ind., 3.

v.

Bush, 508

Cincinnati College v. State, 19 Ohio, 110; Lafayette v. Orphan Asylum, 4
La. An.,1; St. Louis Public Schools v. St. Louis, 26 Mo., 468; Sheehan v.
Good Samaritan Hospital, 50 id., 155.
•'

' Northern Indiana R. R.. Co. ii. Connelly, 10 Ohio, N. S., 159 ; New Haven
tc, R. R. Co., 38 Conn., 423; Bridgeport v. N. Y. & H. R. R.
V. Fair Haven, (
Co., 3C ill., 3o5 ; Railroad. Company v. Spearman, 12 Iowa, 112.
A street rail-

in a street where the track is laid as may
benefits
for
for
widening the street.
Appeal of North
be specially
Beiich, etc., R. R. Co., 33 Cal., 499; Chicago v. Baer, 41 111., 306. Compare
wiiy compmy

has such an interest

assessed

this with State

v.

Newark,

27

N. J.,

185.
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benefits than there would be to excuse from payment when property is taken under the eminent domain.^
6. Proceedings in levying and collecting
These will now require some consideration.

assessments.

Estimating Benefits. It has been said that, in assessing benefits,
the only safe and practicable course, and the one which will do
equal justice to all parties, is to consider what will be the influence of the proposed

improvement on the market value of the
what
the
property ;
property is now fairly worth in the market,
and what will be its value when the improvement is made.^ A
test of this character should be applied by the legislature before
establishing any arbitrary rule of assessment, such for instance, as
one which measures benefits by the length of frontage.
There
can be no justification for any proceeding which charges the land
with an assessment greater than the benefits ; it is a plain case of
appropriating private property to public uses without compensation.' It is conceded that the legislative judgment, that a certain
district is or will be so far specially benefited by an improvement
as to justify a special assessment, is conclusive, and that its determination as to what shall be the basis of the assessment is equally

To invoke the intervention of a court for relief
against the results of its conclusion, is to invoke the judicial auconclusive.

give its judgment controlling effect over that of the
legislature, in a matter of the apportionment of a tax, which by
thority to

' See Baltimore

i>. Cemetery Co., 7 Md., 517, 536, per Le Grand, Ch. J., St.
Louis Public Scliools v. St. Louis, 36 Mo., 468. But exempting public property from the assessment does not render it illegal. People «. Austin, 47 Cal.,

353.

J., in matter of Furman St., 17 Wend., 668, cited with approval
Newark,
35 N. J., 157, 167.
It is held in Massachusetts that an
in State v.
assessment for the alteration of a street will date from the order for the alteration. Jones V. Boston, 104 Mass., 461, citing Parks v. Boston, 15 Pick., 198 ;
Meacham «. Pitchburg, etc., R. R. Co., 4 Cush., 291 ; Whitman v. Boston, etc.,
R. R. Co., 7 Allen. 313.
"^Branson,

3 Tide

Water Co.

Wend., 244

;

v. Costar,

18

Matter of Canal St.,

11

K J.

Eq., 518; Canal Bank v. Alban}^ 9
155 ; Matter of Drainage of Lands,
La, An., 229; New Orleans v. Drainan assessment of benefits, that it is

Wend.,

N. J., 497; Yeatman v. Crandall, 11
ing Co., id., 338. It is no objection to
made in proportion to value ; that may be a proper basis
think it just. Piper's Appeal, 88 Cal., 530.
35

if the

commissioners

[CH. XX.
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This is
matter of legislation.
confessedly inadmissible in any case where the legislative power
has not been exceeded by an apportionment merely colorable.
An assessment so grossly and palpably unjust and oppressive, as
to give demonstration that the legislative judgment had never
determined the case on the principles of taxation, must always be
concession on

all sides is purely

A

''a

property is not to be taken from
him with impunity, and without redress, by simply calling the
appropriation an assessment, when it is not such in its elements.
open

to correction.

man's

When the estimate of benefits is referred to assessors, by whatever name they may be called, the same rule of conclusiveness

must apply.

The remedy of one who considers

himself unfairly

assessed is to apply for redress to the statutory tribunal,

provided with the power to review.

In all collateral

if one

is

proceedings,

the benefits assessed are conclusively presumed to be received, and
the assessment is not open to revisal or review.-'
•Baltimore v. Huglies, 1 Gill. & J., 480; Nor. Indiana E. E. Co. v. Connolly
N. S., 159, 165; Commonwealth i). Woods, 44Tenn. St., 113; Wray s.
Pittsburg, 46 Penn. St. 365, 369. Counterclaims of parties for damages cannot he set off against the assessment.
Whitney d. Boston, 106 Mass., 89. The
English sewer cases allow great latitude to the commissioners in the assessment of benefits. They are largely collated in Soady v. Wilson, 3 Ad. & El.,
348, and it is said by Lord Denman, Ch. J., " from Keighley's Case, 10 Eep.,
142 b. to Eex v. Commissioners of Sewers_for the Tower Hamlets, 9 B. & C,
517, the doctrine laid down in them all is uniform and undisputed, as applicable to the present question.
It rests on the principle, that every one whoso
property derives benefit from the works of the commissioners, may be assessed
to the rates they impose.
The benefit is not required to be immediate, nor do
10 Ohio,

the cases, or the commission

itself, or the statutes, say anything of the nature
Possibly that benefit may be so extremely small,
that a jury would not have found the fact stated in the case. But on the other
hand the benefit may be of high, value, as if a house were inaccessible because surrounded by marshes, and the work of sewerage had made them hard
and passable. * * If the commissioners had jurisdiction, this court would
not inquire whether they had correctly exercised their judgment, in an action
of trespass for levying the rate. But as the jurisdiction results from the fact
of benefit being derived, and the case expressly states that some benefit was
derived, we think ourselves bound by the finding to say that the defendant had
or amount of the benefit.

authority to levy the rate, and is consequently entitled to our judgment."
It
is nevertheless held competent to show, in opposition to the assessment, that
no benefit was received. This is on the ground that jurisdiction to make any
assessment against a party, depends on his premises being benefited, and the
commissioners cannot determine the question of jurisdiction in their own
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The broad latitude of legislative and administrative discretion in these cases, uadoubtedly opens the door to many
abuses, and it may be a reason for carefully criticising the proin order to

that the law has been strictly observed ;
but it can constitute no reason for the judiciary taking upon itself the correction of legislative mistakes and errors of judgment.
When a judicial review is given of the proceedings of
ceedings,

see

may be aSorded for laying down the
proper controlling principles ; but in other cases it must be assumed that the assessors have had the proper rules in view for
assessors, an opportunity

It

their own direction.

is clear that any assessment is wrong
■which charges lands with a sum beyond the special benefits received.
If the cost of any improvement exceeds the local and
peculiar benefits, the improvement should either not be made at
all, or the excess should be assumed by the public, and become a
part of the general levy. In making an assessment of actual
benefits,

it may undoubtedly be proper to take into consideration

the fact of the property being devoted to a permanent use, which
for the time being at least, renders the market value of little or
no moment.
It has already been stated that this does not pre-

As has been justclude the property being assessed for benefits.
ly remarked of some cases of this nature which have been conwhen lands were devoted to church or

sidered by the courts,

"objections to the assessment proceed on
the ground that the owner cannot apply the property to any
new or different use.
When the owner has the unrestrained
power of alienation, and the property may be converted to any
cemetery

purposes,^

new use at his pleasure,

it is difficult to

see how,

upon any prin-

ciple, an exception can be made to the rule regarding only the
market value. After the owner has escaped what would otherwise be a great burden, on the ground that he dotis not intend to
property in a way which will make the improvement
beneficial, he may change his mind, throw the property into the
use

the

favor conclusively. Masters v. Scroggs, 3 M. & S., 447; Stafford v. Hamston,
The American doctrine
See Neave v. Weather, 3 Q. B., 984.
2 B. & B., GDI.
once established, no
in
And
England,
ratability
is clearly the other way.
Regina v. Head,
question of the amount of benefit is permitted to be raised.
9

Jur., N.

S., 871.

' Matter of Mayor, etc.,

11

Johns., 77; Matter of Albany Street, llWcnd.,

150.
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and realize advantages for which others have been made
to pay." 1 And the remark is as applicable to those temporarily
appropriated to church or other special purposes as to any others.
market,

The fact is only

a

circumstance to be considered by the

assessors

in making up their estimate.*
The fact that a railroad company, or a plankroad or turnpike
company has an easement in a public street of a permanent nature,
and the right to occupy

it for the corporate

purposes,

does not

preclude the street being improved at the expense of adjoining
property. It still remains a public street, and subject to the same
right of control as before, except as the right is qualified by the
easement granted to the private corporation.^

Although the assessment for

local improvement must be
limited to the cost,* yet there is no reason in the nature of things
why it should not be made before the work is actually done,
and before the cost shall be finally and conclusively determined.
a

It

is usually desirable that the collection of the assessment should
proceed as the work progresses, that the contractor or workmen
may be paid when it is completed.

Indeed the charters

of very

J., in State v. Newark, 35 N. J., 157, 167.
' The assessment in Nor. Ind. R. R. Co. v. Connelly, 10 Ohio, N. S., 159, was
by frontage on the land appropriated by the railroad company for its track,
and was sustained, the court holding that the question of actual benefit was
In Bridgeport v. N. Y. & N. H. R. R. Co., 36
not open for consideration.
Conn., 255, it was denied that the easement of the railroad company in the
land occupied for its track could he assessed for benefits for laying out a
In New Haven v. Fair Haven, etc., R. R. Co., 38 Conn.,
street along its side.
422, the rails, sleepers, ties and spikes of a street railway company, so laid
into and attached to the soil of the street as to become part of the realty, were
held properly assessable as real estate for paving the street. The same decision was previously made in Appeal of North Beach, etc.., R. R. Co., 32 Cal.,
499, where an able opinion was delivered by Sawyer, J., who reviews the case
of State V. Newark, 27 N. J., 186, and points out the diflFerence in the benefits
likely to be received by a street railway when the street in which its track is
laid is improved, and those which a railway between distant points might be
The assessment
suijposcd to derive from a like improvement along its track.
in Burlington, etc., R. R. Co. ii. Spearman, 12 Iowa, 112, was on the depot
grounds of the company, for a sidewalk, and seems to have been laid irrespective of the special use.
' Woodhull,

V. Detroit, 5 Mich., 336; State
New Brunswick, 34 id., 395.

^Bagg
State D.
■■

SoUenely

v.

Commonwealth,

v.

Atlantic City,

36 Penu. St , 9.

34

N. J.,

99.

And

see
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many cities forbid tbat any payments shall be made by the corporation, for any street or other local work, except from a fund to
be provided by a special assessment made for the purpose ; and it
is obvious that such works would only be constructed at very serious disadvantage, and at much greater expense, if no payment
could be made as the work progressed.
It has been said, that in

The work

pect to these improvements.

is

is

it,
a

assessing benefits under statutes permitting
city common
"
council
the agent and instrument of the land owners in res-

to be conducted and

But

it

Its authority must be strictly pursued."

^

is

it

;

is

to ascertain how much cercompleted under its direction. It
tain owners are to pay and others receive
to collect the money
and see that
applied to the purposes of the improvement.

must also, in or-

is

it

if

der to be enabled to perform its agency to advantage, be allowed
to make the assessment, and even the collection
shall be
deemed proper, in advance.
It has been repeatedly held that this
The assessment must of course be made upon an

admissible.^

estimate which may be more or less incorrect, as all estimates for

If

a

a

public works are likely to be, but the liability to error ought not
to defeat
general levy for future purspecial any more than
is

it

it

it

not fatal,^ though the excess
prove too large
properly belongs to the lot owners, who would be entitled to have
returned to them.
In assessing benefits the cost of the whole work distributed
poses.

;

is

the assessors
to be kept in view
through the whole district
can not restrict themselves in the case of any particular lot to the
cost of the improvement in front of it.* But at the same time

4

76.
v. Baltimore,

Md., 853;

Scoville

V.

Cleveland,

1

3

1

8

2

N. Y., 130; Henderson
Manice d. New York,
Ohio, N. S-, 139.
Scoville V. Cleveland,

8

Hill,

;

;

4

'

Brown, J., in Howell v. Buflfalo, 15 N. Y., 513, citing McCullougli v. BrookDenio, 530 Sharp «. Spier,
lyn, 23 Wend., 458 Lake v. Williamsburgh,

Ohio, N.

S., 136.

is

if

a

*

Ex parte Mayor of Albany, 23 Wend., 377. See State v. Portage, 13 Wis.,
street improvement, squares formed by the intersec
When in making
567.
the object in
tion of other streets are crossed and improved, the city may,
the improvement of the street, assess the whole eximproving the squares,
pense upon the same property on which the other expenses of the improveCreighton J). Scott, 14 Ohio, N. S., 438. See Motz D.Dements are assessed.
troit, 18 Mich., 495.

LAW OF TAXATION.

464

they must carefully keep within

tive
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the district

;

this is

as

XS.

impera-

it is in ordinary taxation.^

in the case of ordinary taxes, assessments

against the land as such, or against

separate

interests which

shall presufficient descriptior of

have in the land, according as the statute

individuals

In either

scribe.

the

are made either

case, there

should be

a

of identification,^ and in the latter oaje,
it is imperative that the separate interests be taken notice of in

the land for the purpose
the assessment.^
Proceedings

in

Assessment.

These differ too much in different

in detail.

Some general

principles may
The statute authority must be strictly
nevertheless be stated.
This rule is fundamental and imperative. Not that it
pursued.
must be literally followed, but the observance of every one of its
states to be considered

substantial requirements must be regarded as a condition precedent to the validity of any assessment.* A common requirement
'Jlatter of Liviagslon Street, 18 Wend., 556; Turpia b. Eagle Creek, etc.,
Gravel Road Co., 48 lud., 45. A statute provided for viewers to decide upon
tlie expediency of a proposed street extension and to " ascertain, and determine what lots in the vicinity of said extension, will probably be benefited by
the opening of the said street, and divide and apportion, on equitable principles, the amount that each shall separately contribute to defray the damage
incurred," etc. Held, that the term "vicinity" is not a matter of eye sight
only, but for the judgment also.
Penn. St., 26, 32.

-Sharp

V.

Johnson,

' Matter of

4

Hill,

Bogers,

J., in Extension of Hancock

St., 18

92.

De Graw Street,
occupants " for benefits is not

18 "Wend.,

568.

An

assessment to " owners and

the same thing as an assessment on the lands.
"
Spier, 4 Hill, 76. Where the assessment Is to be of the benefits beyond that general advantage which all real ijroperty in the city may receive
therefrom," and the adjudication is that the estates have been benefited cer-

Sharp

v.

tain amounts, this is presumed to have been made as the ordinance contemplates. Jones V. Boston, 104 Mass., 461. Where, by the statute, the assessupon "the enhanced value of the land," the improvement
must be excluded from consideration.
People v. Austin, 47

ment is authorized
upon the land
Cal., 353.

etc.. Draining Co. v. Alkire, 36 Ind., 189; In re Astor, 50 N. T.,
re Cameron, id., 502; Sharp v. Spier, 4 Hill, 76; Covington ». Casey, 3
Bush, 698; Warner v. Grand Haven, 30 Mich., 24; Henderson v. Baltimore, 8
Md., 352; Jones «. Boston, 104 Mass., 461. A contract for a local improvement ncpd not include the whole work embraced in the resolution providing

*Nevins,

363;

In

for it; this is matter of discretion.

Emery

v.

San Praucisco Gas Co.,

31

Cal,
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is that the improvement shall be asked for or assented to by a
majority or some other proportion of those who would be taxed.
The want of a compliance with this requirement is fatal in any

And any decision or certificate of

stage of the proceedings.^

the

proper authorities that the requisite application or consent had
been made, would not be conclusive, but might be disproved.^
Collection

of

These are made

Assessments.

as the statute

shall

prescribe; and what has been said regarding the collection of the
ordinary taxes is applicable here.^

A

resolution

456.
o.

Baltimore,

Hill,

Md., 500

Henderson

v.

Baltimore,

id., 352

;

Steuart

8

'

47

providing that a street shall be improved "where necesEichardson n. Heydenfeldt, 46 Cal., 68 ; People v. Clark,

;

id.,

sary," is nugatory.

7

240.

Sharp

;

;

Hill, 76, where the village authorities had deSo held in Sharp v. Spier,
And
that the proper authorities had petitioned for the improvement.
4

'

;

2

4

;

8

4

v. Spier,
76 Howard v. First Independent Church, 17 Md., 451 HowBush, 493 Hitchcock v. Galveston, IT. S. Circuit, Eastern
ard V. Bristol,
District of Texa'?,
Central Law Journal, 331, citing Jennings c. Moss,
Texas, 453 Frazier v. Todd, id., 461.

cided

is

a

no defense to an assessment for improving
30

a

It

is

2

6

;

9

is

5

it

3

a

a

a

a

it

a

;

it

a

8

Md., 352, where the statute required the assent
in Henderson v. Baltimore,
in writing of majority of proprietors of land fronting on the street, before
the paving of the street could be ordered,
was held that the assent must apof the commissioners that
in
fact
to
that
the
certificate
have been given
pear
had
prima facie
the requisite number of proprietors
assented, was only
would do so at their
warrant of authority, and those who should act under
peril. See also People s. Batchellor, 53 N. Y., 128, and cases referred to, ante,
of street and an as"Where the statute permitted the improvement
p. 254.
petition therefor in
sessment of expense on the owners fronting thereon, on
writing, by the owners of the larger part of the ground between the points to
vote of all the members elect,
be improved, provided that the council, by
might order such improvement without such petition. Held, that an ordipetition, was innance not passed by the vote of all, in the absence of such
valid. Covington v. Casey, Bush, 698. "Whore the ordinance was required
"
to be passed with the unanimous consent of the mayor and councilmen in
"
purported to be passed by the mayor and board of councilcouncil," and
men," held that unanimous consent was to be understood, nothing to the conBush, 508. (The record
trary appearing of record. Lexington v. Headley,
showed an affirmative vote of all the aldermen, but was silent as to the mayor,
though he signed the proceedings.) Compare Hoyt v. East Saginaw, 19 Mich.,
sufficient ordering of the work, see "Wright v.
On the point, what
39.
Cush., 233 State v. New Brunswick, 30 N. J., 395. There
no
Boston,
the
where
the
expense
public
at
of
has
not
right
to
been
obway
grade
power
Kan., 274. And see ante, p. 97.
Leavenworth v. Laing,
tained.
street that certain

city
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is customary to declare

Peiin.

XX

by statute that the assessment shall

be a lien on the real estate assessed, and
ofBcers were interested

[CH.

in the contract.

that the lien shall be

Schenley

v. Commonwealth,

36

St., 29.

It

has become a common provision in city charters that, in contracting for
city improvements, the contractor shall look solely to an assessment against
The following decislot owners to he laid for the cost of the improvement.
ions have been made under such provisions.
Illinois. Under a contract to look only to the special assessment, the contractor has no other remedy, providing the city is in good faith, and with
reasonable diligence, proceeding to make collections by means of such assessments. Chicago v. People, 48 111., 416. But if the city has no power to make
such an assessment, and the improvement has been made without any express
contract, the city is liable, upon an implied contract, to pay in the usual way,
it was understood the contractor should rely on an assessnotwithstanding

Maher v. Chicago, 38 111., 366. See, also, Chicago v. People, 56 id., 327.
Louisiana. When the contractor for a public work loses his remedy against
the land, b}' reason of the neglect of the authorities to give the proper notice
to the owner, or of other fault on their part, an action may be maintained
Bouligny v. Dormenon, 2
against the municipality for the contract price.
Mart. La., N. S., 455 ; Newcomb v. Police Jury, 4 Rob. La., 233 ; O'Brien v.
Police Jury, 2 La. An., 355 ; Michel v. Police Svaj, 3 id., 123 ; Same v. Same,
9 id., 67.
If the municipality contracts with a paver that lot proprietors shall
paj' a certain portion of the cost of the pavement, and they refuse or neglect
to do so, the municipality is liable.
Cronan v. Municipality No. 1, 5 La. An.,
537.
So, if by contract the municipality is to pay one-third the cost of a
work and the lot owners two-thirds, but, by suit, it is determined that the lot
owners can be charged one-third only, the municipality is liable for the twothirds.
Fournier e. Municipality No. 1, 5 La. An., 298. As to suits in the
name of the corporation for the benefit of the contractor, see New Orleans ».
Wire, 20 La. An., 500.
Wisconsin.
When the contractor is to be paid by certificates, showing the
amount chargeable to each lot, which are to be collected as a tax, he cannot
maintain an action against the citj"-, but must depend on the collection of the
certificates.
Whaleu v. La Crosse, 16 Wis., 271 ; Finney v. Oshkosh, 18 id.,
209; Fletcher v. Oshkosh, 18 id., 232.
ment.

Kentucky. When the contractor has agreed to take and collect the assessments as his pay, he cannot hold the city liable, unless it may be in cases
where the whole proceedings are void, or the city neglects its duty; as where

it fails

of the charter necessary to make the lot
Kearney
Covington, 1 Met. (Ky.), 339. For a case of very
contract,
see Louisville v. Henderson, 5 Bush, 515.
peculiar
Where artesian wells were ordered on a petition, the order
llaryland.
reciting: " the petitioners to be responsible for all expenses that may occur
in sinking said artesian wells, if a failure should take place in the attempt to
procure water,'- it was held, the contractors must look to the petitioners, and
not to the city. Kuppert «, Baltimore, 23 Md., 184.
to observe the requirements

owners liable.

i).
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enforced by a sale, or by means of some other remedy whicli the
statute prescribes.'
Kansas. Wlien, before ordering an improvement, it was necessary tliat a
petition should be presented by a majority of the resident property owners
to be affected thereby; and that there should be a stipulation in the contract
tliat the contractor should look to the property owners benefited for his pay,
and that the city would not be liable, a contract was let without such petition

being presented, and not containing the above stipulation; it was held,i\mt
the contractor, after failing to collect the amount from the property holders,
could not make" the city liable for the amount. Leavenworth v. Rankin, 2
Kans., 357. But in Kansas, the city is primarily liable to a contractor for
grading, and, unless it levies a valid tax and provides some means for enforcing it against the lot owners, it will remain liable. Leavenworth v. Mills, 6
Kans., 388.

Indiana. Where the charter provides that the city shall be liable for the
paving of so much of the street as is occupied by streets or alleys crossing the
same, and that the contractor must look to the owners of the bordering lands
for the remainder; luld, that if the contractor failed to collect from these proprietors, he could not recover the amount from the city.
Kew Albany o.
Sweeney, 13 Ind., 345. See, also, Johnson «. Indianapolis, 16 id., 227.
See Lucas v. San Francisco, 7 Cal,, 463, 474, for a doctrine corCalifornia.
responding to that in the case cited above from Indiana.
Massachusetts. When the contractor for a dike was to be paid from assessments, and after their payment the town was, by statute, liable, it was held,
there was no liability until such payment.
Hendrick v. West Springfield, 107
Mass., 541.

When by law, and by his contract, the contractor is to look only
fund raised by assessment for his compensation, he cannot hold
the city liable in the absence of any negligence in levying or collecting the
assessment. See Goodrich v. Detroit, 13 Mich., 279 ; Second National Bank
Michigan.

to a special

But the city is liable if it misappropriates the special
25 id., 207.
Chaffee v. Granger, 6 Mich., 51 ; Lansing c. Van Gorder, 24 id., 456.
New York. Where, by city charter, the contractor for a city work is to be
paid from an assessment levied for the purpose, ho cannot maintain a suit
Lansing,

V.

fund.

against the city before the assessment is collected, in the absence of default
Hunt «. Utica, 18 N. Y., 443.
on the part of the oflicers to proceed therewith.

Brooklyn, 31 Barb., 143; Swift v. Williamsburg, 24 id., 437.
Where the contractor binds himself to look to the property
Minnesota.
owners for his pay, but fails to do so, the city is not liable even though it has
Lovell
taken ineffectual steps to make collections from the property owners.
V. St. Paul, 10 Minn., 390.
Iowa. If a city agrees to collect the assessment, and fails to do so, it is
Morgan v. Dubuque, 38 Iowa, 575.
liable.
Ohio. If the contractor takes an assignment of the assessment in payment,
he cannot look to the city to make up any deficiency in consequence of assessments exceeding the value of lots. Creighton «. Toledo, 18 Ohio, N. S., 447.
See Beard v.

'

In

People

v.

Brooklyn,

4

N. Y.,

419, the assessment was made upon

" the
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is no defense to an assessment that the contract for the work

The proper authoriaccording to its terms.
ties must decide upon this, and if they accept the work, the
And even
acoeptance, in the absence of frauds, is conclusive.
•was

not performed

fraud, it would seem, could not be accepted as a defense to an
assessment, but should be determined in some direct proceeding
instituted for the purpose.*
On this point the following remarks
have been made in one case

struction of

in which an assessment for the con-

a sewer was contested.

"It

is needless to observe

owners and occupants of all the lands benefited thereby, in proportion to the
amount of such benefit."
It was made a lien on the land, but was to be collected of the personal property of the owner, and if none, then of the land.

As to lien, see also Walsh v. Mathews, 29 Cal., 133 ; Emery v. Bradford, id., 75 ;
McMasters v. Commonwealth, 3 Watts, 393 ; Philadelphia ■».Tiyon, 35 Penn.
When the assessment is on
St., 401; Schenley ■».Commonwealth, 36 id., 39.
land, irrespective of the value of buildings, the lien nevertheless affects the
buildings. Wright ». Boston, 9 Cush., 233. When an assessment for widening
a street is made a lien on the lot in the nature of mortgage, with authority in
the city to sell for its satisfaction, and a sale is made which is void, and money
refunded, the lien remains, and the sale is no bar to further proceedings to
collect.
New York v. Colgate, 13 N. Y., 149. Held, in the same case, that a
lien is not barred sooner than a mortgage would be.
■

Municipality ». Guillotte, 14 La. An., 297 ; Dougherty ii. Miller, 36 Cal., 83 ;
Taylor v. Palmer, 31 id., 240; Cochran i). Collins, 29 id., 129: Emery v. Bradford, 29 id., 75. In the case last cited, Sawyer, J., says: " In this case the
contract is admitted by the pleadings to have been performed to the satisfaction of the superintendent.
It was a duty devolved upon that officer to deter-

mine that question of fact, and he did determine it. There is no fraud charged
— nothing but an error in judgment.
The law afforded the defendant a
remedy in the regular course of the proceeding itself, by which he might have

had the error reviewed, and the defect, if any, remedied.
He did not avail
himself of the remedy, but declined to appeal, and now seeks to review the
determination of the superintendent collaterally.
We think, by this neglect
to appeal, he has acquiesced

in

the approval of the work by the superintendent,
is conclusive.
The principles applicable to the
review of assessments of other taxes would apply here, and such would be the
result in respect to ordinary taxes for state, county and municipal purposes.
Conlin ». Seaman, 22 Cal., 549; Peoria «. Kidder, 26 111., 358; Aldrich v.

and that his determination

R Co., 1 Poster, 361; Hughes v. Kline, 30 Penn. St., 230, 231;
New York, 33 Barb., 150; Lowell v. Hadley, 8 Met., 194; Williams v. Holden, 4 Wend., 237, 228; Boulon v. Neilson, 3 Johns., 475, 476;
Windsor v. Field, 1 Conu., 384. It was decided in Nolan v. Reese, 33 Cal.,
484, that fraud in letting the contract was no defense to an assessment.
It
might doubtless be a reason for enjoining the execution of the contract, on a
bill filed in due season.
Cheshire

E.

Bandford

c.
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that no miscoastraction or malconstruction of the work, arising
from the incapacity, the honest mistake, or the fraud of the contractor, would

invalidate

the

assessment, or relieve the parties

In this

the property owners, assessed under the provisions of the law for the cost
of a sewer, must stand upon the same footing with parties assessed
for taxes for the public benefit.
They take the hazard incident
to all public improvements, of their being faulty or useless,
assessed from the obligation to pay it.

respect

The pretext
through the incapacity or fraud of public servants.
behis
assessment
that the tax payer shall avoid the payment of
cause the funds are injudiciously applied, is the worst form of
repudiation."

^

cannot be sold for such
assesments without specific legislation for the purpose.
The ordinary authority to sell lands for taxes is not applicable to the case.
Collection hy Sale

of Lands.

Lands

The reasons for this conclusion are well given in a New York
case, from which a quotation is given in the note.^
But any fail' Green,

Chancellor,

in State

v.

Jersey City,

29

N. J.,

441, 449.

' " But it is said that the power to sell lands for these assessments may be
found in the seventh section of the act which provides ' that whenever any
tax of any description on lands or tenements in the said village shall remain
unpaid,' and the collector shall make afSdavit

'

that the owner or owners of the

'

cannot he found, or that he has not
premises on wMch the same is imposed
suflBcient personal estate in the village whereon the tax can be levied, the
trustees may take order for advertising in a newspaper, for the space of three
'

requiring the owners of such lands and tenements respectin case of default, ' such lands and tenements '
notwithstanding such notice,' the tax shall not be paid,
will be sold, ' and
then
shall and may be lawful for the said trustees to cause such lands and
tenements to be sold at auction for term of years.' Now the first remark
only authorizes the sale of lands for the payment
upon this section is, that
inextends to
tax of any description,' still
of a tax and although
tax of some kind. Our laws have made
plain distinccludes nothing but
tion between taxes which are burdens or charges imposed upon persons or
property, to raise money for public purposes, and assessments for city and village improvements, which are not regarded as burdens, but as an equivalent
or compensation for the enhanced value which the property of the person
assessed has derived from the improvement.
This distinction has been made
in several statutes, long before Brooklyn was incorporated, and was fully
exemplified in the Matter of the Mayor of New York (11 Johns., 77). There,
several churches in the city of New York had been assessed for the sup'posed
benefit v/hich they would derive from the enlarging of Nassau street, and
months

thereby

to pay the tax, and that

it

'

a

a

a

it it

a

it

;

'

if,

ively,'
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ure to give express authority for this purpose must be exceptional and accidental ; it is usually conferred with a lien and specific
directions for the enforcement.
Under some statutes the assessment or list when completed is handed over to the contractor for
to enforce the lien in his own favor.^
When this is done, it is generally under provisions of law which
impose upon the contractor all responsibility for the collection.

the work, who proceeds

It is customary not only to
Personal Liability for Assessments.
make the assessment a lien on the land, but also to make it a perThere is some difficulty in prinsonal charge against the owner.
ciple in doing this ; a difficulty which in two states has been
found insurmountable, the courts holding that in principle, at

least,

it is not permissible.^
they denied the legality of the assessment, because it had been expressly enacted that ' no church or place of public worship shall be taxed by any law
of this state.' But the objection was overruled, and the exemption claimed
by the churches denied, on the ground that the assessment could not properly
be regarded as a tax. This case apparently goes the whole length of deciding
the one now before us. The authority is to sell for a tax, and the defendant

In Bleecker i>.
shows nothing but an assessment for a village improvement.
Ballon, 3 Wend., 263, the question was upon an assessment for pitching and
paving a street, and Savage, Ch. J., said : ' there is no doubt that the assessment in question was not a tax, that being a sum imposed as, is supposed, for
some public object.' " Per Branson, J., in Sharp v. Spier, 4 Hill, 76, 83. To
the same point are Mclnery v. Reid, 23 Iowa, 410 ; Merriam i). Moody's Exectors, 25 id., 163 ; Paine v. Spratley, 5 Kans., 525 : Leavenworth v. Laing, 6 id.,
274.
In some of the states these assessments are by statute made collectible
in the same manner as the ordinary taxes. See Morrison v. Hershire 32
Iowa, 371.
Northern Indiana B. R. Co. v. Connelly, 10 Ohio, N.
Palmer, 31 Cal., 240; Chambers v. Satterlee, 40 id., 497.
' See
V.

S., 159;

Taylor

' The cases referred to are Taylor v. Palmer, 31 Cal., 240, 254, opinion by
J., and Neenan v. Smith, 50 Mo., 525, opinion by Bliss, J., afterwards approved in Carlin v. Cavender, 56 id., 286, and St. Louis v. Brester,
Sanderson,
id., 350.
a broad distinction, and one of universal recognition, between the
upon which is based the right of general taxation for governmental purposes, and that which supports the right of local assessments.
The
authority to impose either is referred to the taxing power; but the object of

"There is

foundation

one, as giving the authority, widely differs from that of the other. All taxation is supposed to be for the benefit of the person taxed. That for raising a
general revenue is imposed primarily for his protection as a member of society, both in his person and his property in general, and hence the amount as-

CH.
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In

TAXATION BY SPECIAL ASSESSMENT.

471

the case of the ordinary taxes no sufficient reason exists why

those ou lands should not be made

personal charge against the
owner, if he is a resident and has the usual opportunity to be
heard.
The taxes are not so much assessed in respect to the particular lands, as the value of the particular lands is taken as the
He is not taxed in conmeasure of the owner's duty to the state.
a

sideration of state protection to that particular item of property,
but he is taxed for the general protection which the state affords
to his life, his liberty, his family and social relations, his property,

If a tax measand the various privileges the law grants to him.
ured by the property should, in its enforcement, take from him
more than that property is worth, it would not follow that the
state had taken beyond the equivalent

Indeed, the
is different in the

rendered.

contrary "would be almost certainly the fact. It
case of an assessment made upon the basis of benefits.

Such an

liim, to be cliarged upon his property, and may be collected
of him personally.
But, on the other hand, local taxes for local improvements
sessed is against

are merely assessments upon the property benefited by such improvements, and
to pay for the benefits -which they art! supposed to confer ; the lots are increased

in value,

or better adapted to the uses of town lots, by the improvement. Upon
Other propno other ground will such partial taxation for a moment stand.
erty held by the owner is affected by this improvement precisely and only as
is the property of all other members of the community, and there is no reason
it should be made to contribute, that does not equally apply to that of all
others. The sole object, then, of a local tax being to benefit local property;

■why

it should

be a charge upon that property only, and not a general one upon the
The latter, indeed, is not what is understood by local or special asowner.
sessment, but the very term would confine it to the property in the locality ;
for, if the owner be personally liable, it is not only a local assessment, but also

The reasonableness of this restriction
the owner.
appear when we reflect that there is no call for a general execution until
that is all sold to pay the assessment,
the property charged is exhausted.
we should have the legal amonaly
otherwise,
collected
to
be
a
balance
leaving
a general one as against

will

If

the monstrous injustice — of not only wholly absorbing the property supposed to be benefited and rendered more valuable by the improvement, but
the loss of his other property.
also of entailing upon the owner
oreatly doubt whether the legislature has the power to authorize a genfor its
eral charge upon the owner of local property which may be assessed
the municiesDecial benefit, unless the owners of all taxable property within
benefitspecially
to
so
not
be
property
to
all
As
charged.
are equally

I

pality

footing with others ; he has precisely the same inand should be subject to no greater burdens." Per Bliss, J., in NeeSmith, 50 Mo., 535, 538.

ed, he staud.^ on the same
terests,

nan

V.

LAW OF TAXATION.

472

[CH.

XX

assessment regards nothing but the benefit that is to be conferred
The levy is made on the supposition
upon the particular estate.

having received the benefit of a public improvement, ought to relieve the public from the expense of making
In such case, the owner can have his land taken from him for
sold for the
the land
supposed benefit to the land, which,
estate,

is

a

if

a

if

it.

that that

is

a

is

a

is

it

thus conclusively shown he has not received, and he
tax,
then be held liable for
deficiency in the assessment, the injusBut such case
manifest.
tice — not to say the' tyranny —

sale of lands for the

drain or

levee, the whole

a

special assessment for

a

payment of

a

inflict, are certain to occur.
The cases are not uncommon in which, on

a

it

;

a

if

assessments are made
liable to occur
personal charge and
in principle, though less extreme in the injury they
cases like

a

a

is

Such instances may
sold and lost to the owner.
If
the
statute allows
in
occur
the case of other improvements.
sale to the highest bidder, the land may be lost to the owner, leaving balance of the assessment still uncollected. The loss of his
estate assessed

;

incident to

a

is

proper exercise of the power of the government, and though severe, can give him no ground for complaint.
The assessors have perhaps erred in their judgment but this may
lands

a

The estate was lawfully charged
occur in any tax proceeding.
with the supposed benefit, and the charge has been enforced.
But where and what are the benefits to the individual, for which
sale of the
he can be called upon to pay any deficiency after
Unless the whole legal basis of these assessments has
would seem that there are
been misunderstood by the courts,
But the practice of making these assessments
none whatever.

a

it

estate?

this nature have been enforced in

a

of

a

personal charge against resident owners, has been almost universal.
The English statutes go so far as to make them
personal charge
"
" the
or
future
owner
of
the
any
present
property asagainst
In the United States, personal assessments
sessed until paid.^
great numbei- of

How

cases.^

;

;

8

6

'

Vestiy of Bermondsey v. Ramsey, Law Rep., C. P., 247 Plumstead Board
Exch., 63 affirmed, id., 174.
of Works V. Ingoldsby, Law Rep.,
2

;

8

;

2

;

4

]
1

'

New York d. Colgate, 12 N. Y., 141
Sand.,
Gilbert v. Havermeyer,
N. Y., 120: People s. Hearing, 27 id., 308; Sharp
v. New York,
Hill, 76 Cuming v. Brooklyn,
V. Johnson,
Paige, 600 McCuUoch v.
Gouverneur
v. New York,
Brooklyn, 23 Wend., 459;
Paige, 437; Doughty s.
See

508; Manice

OH.
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mucli of this may be due to the fact that the right to make a personal assessment was not contested, can only be matter of conjecture ; but at present it must be conceded that the overwhelming
weight of authority is in favor of the right.
Hope,

3

Denio,

253 ; Bennett v.

Buffalo,

17

N. Y.,

People b. Brooklyn, 4
Ballou, 3 Wend., 263
Howard, 6 H. & J., 383

383 ;

id., 420; Brewster «. Syracuse, 19 id., 118; Bleecker

«.

Litchfield v. McComber, 42 Barb., 288 ; Baltimore v.
Eschbacks. Pitts, 6 Md., 71; Clemens «. Baltimore, 16 id., 208; Patterson v
Society, etc., 24 N. J., 385; Nor. Lib. «, St. Johns Church, 13 Ponn. St., 104
New Orleans v. Wire, 20 La. An., 500 ; Nichols «. Bridgeport, 23 Conn., 190
Lowell V. French, 6 Cush., 223; Hill v. Higdon, 5 Ohio, N. S., 243; Ernst v.
Kunkle, id., 529 ; Creighton v. Scott, 14 id., 439 ; Beeves v. Treasurer of Wood
Co., 8 id., 333 ; Le Fever v. Detroit, 2 Mich., 586 ; Lovell v. St. Paul, 10 Minn.,
290 ; Hazzard v. Heacock, 39 Ind., 172.

