CHAPTER ·•XXI
DISCOVERY AND INSPECTION OF DOCUMENTS

AscERTAINING WHAT DocuMENTs ARE IN PossEssiON oF
ADVERSE pARTY
The two primary problems connected with discovery
of documents are : (1) How may a party ascertain what
documents are in the possession of the adverse party
relating to the action ? (2) Having ascertained what
documents are in the possession of the adverse party,
how may he obtain an inspection of them before trial !
Provision has been made in a majority of the jurisdic
tions of this country for the latter of these two problems
but the first one has been ignored. Insufficient remedy
is afforded the party who is unable to specify particular
documents in the possession of his adversary and yet
desires to asc�rtain what documents are in his posses
sion. New York has attempted to correct this situation
but the procedure is much less effective than that which .
is used in England and in Ontario. The applicant for
discovery must file an affidavit stating his belief that
certain specified documents are in the possession or
control of the adverse party and make a' motion for an
order that his opponent be required to disclose by affi
davit whether or not he has these specified documents.1
In some states it is possible, apart from statutory au
thorization, to interrogate as to the docu�ents which the
adverse party possesses during the course of the ex
amination for discovery, and to adjourn the examination
1 New York Civil Practice Aet, see. 328 ; Schmoll Fils Associated
v. Baltic American Lines (1931) 247 N. Y. S. 305.
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· for the production of the documents, the possession of
which is admitted. Under the Massachusetts written
interrogatory practice it is possible for the proponent
of the interrogatories to ask : ' ' Do you have · in your
possession or power such and such documents ? If so,
will you furnish a copy of such document, or state the
time and place that it may be inspected ¥ " Or he may
ask as a prefatory question to the entire interrogation :
"Will you look into all the books and papers which you
have relating to this action so that you can make com
plete answers to the following questions � ' ' A consider
ably more effective procedure has been established in
England, Ontario and other British jurisdictions.2 The
theory underlying the procedure is that there should ,be a
disclosure, as of course, of the identity of all documents
relating to the action and that there should be a dis
closure of the contents of the documents unless they are
privileged. The English practice is for the party who
, desires discovery of documents to apply to the court,
or to a master in chambers, for an order requiring his
opponent to give an affidavit of documents.3 An order
of court no longer is required in Ontario, but the dis
covery may be had upon mere notice to the party. The
only reason from a policy standpoint that it is not re
quired in every case that each party grant disclosure as
of course of his own documents is that, in some cases, it
might not be desired by the opposite party, in which
event the costs might be increased unnecessarily.
2 The English and Ontario provisions are set forth in the appendix at
the back of this volume. Citations to the similar provisions in other
British jurisdictions are : Alberta, Rules of Court (1914, as amended to
1923) 364-378 ; Australia, County Court Practice, 130, 133 ; British
Columbia, Court Rules (1925) order 31; Manitoba, Acts Relating to
Court of King's Bench (1914) 424-440; New Brunswick, Judicature Act
and Rules of Court (1909), order 31; New Foundla\).d, Cons. Stat. (1919)
ch. 83, order 31; Nova Scotia, Judicature Act (1920) order 30; Quebec,
Code of Civ. Prac. (1922) 286-290 ; Queensland, Supreme Court Practice
( 1921) order 35; Saskatchewan, Cons. Orders and Rules of the Court of
R;ing 's Bench (1921) order 21; Victoria, Sup. Court Rules (1916) order
31.
3 Stringer, The A. B. C. Guide to Practice (1928) p. 66.
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The affidavit of documents, as will be seen from the
following form, must set forth respectively : ( 1 ) all the
documents which the party has which he does not object
to producing ; ( 2 ) all documents \\1hich he has, but which
he objects to producing, and the ground for such objec
tions ; and (3) all documents which the party formerly
had in his possession or power but are now elsewhere,
together with a rigid accounting for the same.• The fol
lowing form is used :
' ' In the High Court of Justice.
Division.
Between A. B.,
Plaintiff,
and
C. D., E. F., and G. H., Defendants.
I, the above named defendant, C. D., make oath and
say as follows :
1. I have in my possession or power the documents
relating to the matters in question in this suit set forth
in the first and second parts of the first schedule hereto.
2. I object to produce the said documents set forth
in the second pa11t of the said :first schedule hereto (state
grounds for objection) .
3 . I have had, but have not now, in my possession or
power the documents relating to the matters in question
in this suit set forth in the second schedule hereto.
4. The last-mentioned documents were last in my
possession or power on (state when, and what has be
come of them, and in whose possession they now are) .
5. According to the best of my knowledge, informa
tion and belief I have not now, and never had in my
possession, custody, or power, or in the possession, cus
tody, or power of my solicitors or lj.gents, solicitor or
agent, or in the possession, custody or power of any other
persons or person on my behalf, any deed, account, book
4 For a fine practical description of the composition of the affidavit
of documents see the note of Sir Willes Chitty in 58 Law Journal 574.
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of account, voucher, receipt, letter, memorandum, paper,
or writing, or any copy of or extract from any such docu- ·
ment, or any other document whatsoever, relating to the
matters in question in this suit, or any of them, or
wherein any entry has been made relative to such mat
ters, or any of them, other than and except the docu
ments set forth in the said first and second schedules
hereto. ' ' 5
As a matter of practice in Ontario, very few docu
ments are entered in the schedule provided for those
which the party objects to producing. Out of more than
a hundred such affidavits inspected in the central office
at Osgoode Hall, Toronto, in which hundreds of docu
ments were listed, only three documents were specified,
as to which production was objected to. Two of these
were stated to be privileged as communications between
counsel and client while the third entry was listed as
"bank books " without any reason for the objection being
assigned. In all other cases this particular schedule
was either left blank or, as more often, filled only by
the printed word ' ' NIL. ' ' In a fraud action, for in
stance, the plaintiff and five defendants each filed sepa
rate affidavits of documents, listing altogether more than
300 items, yet no objection was made to the production
of any of them.
The affidavit of documents may not be contradicted
by counter-affidavits. If a party has reason to believe
that the affidavit of documents omits certain books or
papers he may apply for a further affidavit as to these
specific books or papers, according to the English prac
tice. But when this further affidavit has been made it
is practically conclusive of the matter, and the court
usually will not disregard the oath.6 The Ontario rule
is that only when the documents actually produced, or
5 Annual Practice (1932) 1539.

6 See

annotation in Annual Practice (1932)

p.

529.
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admissions of the party himself� disclose additional docu:.
ments, may the affidavit be ·attacked.' In practice, how
ever, it is quite usual to :find a party seeking disclosure
of documents not listed in the affidavit. When he :finds
such the examination is adjourned until the documents
are produced. The following excerpt from an actual
record shows just how the matter is presented :
Q . Have you got any record anywhere of that money?
A. Yes, possibly I have.
Q . I am asking if you have. If you have, I want it
produced here now.
A. I have not got it here now.
Q . Is it mentioned in your affidavit on production 1
A. I don 't know that it is.
Q . Show it to me-you signed the affidavit f
A. It is some time ago. It is hard to remember every
thing that is in here.
Attorney for, party : I don't think there is anything
in the affidavit on production.
INSPECTION oF DocUMENTS
After a party has ascertained what documents relating
to the action are in the possession of his adversary he
may desire to inspect them before trial. There are two
ways by which he should be able to make inspection. He
should be able to require their production and inspect
them as an incident of, and during the progress of, an
. oral examination for discovery or he should be able to
inspect them separately, by virtue of a special statutory
provision for inspection of documents.
The Ontario practice is illustrative of the way in
which the affidavit of document procedure can be in
tegrated with the general procedure for an oral examina
tion before trial. By the affidavit ot documents a party
'7 Canadian

Encyclopedic Digest (Ontario Ed.) vol. 3, p.

731.
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can ascertain the identity of documents which may be of
help to him in preparing his case. Then he can compel
production for inspection of the particular books and
papers which he desires to see. According to the literal
rule production and deposit for inspection must be made
·at the office where the proceedings are being taken. In
practice, however, it is customary for the inspection to
be arranged by the solicitors in the manner most con
venient to all concerned. Usually after the inspection
the party knows which documents he will want produced
at the oral examination for discovery and the opposite
party either agrees to bring these along or is directed
by the notice of appointment to do so. At the examina
tion the documents actually referred to are marked as
exhibits and returned to the party until the trial. In
almost all cases wherein oral examinations for discovery
are had affidavits and production of documents are first
required. This was true in forty-three out of the fifty
consecutive cases, the records of which were studied in
Toronto. In addition affidavits of documents are re
quired in many cases wherein no oral examination is
used.
In most of the states which allow use of the ordinary
deposition procedure for purposes of discovery before
trial, it is possible for the party to require, by the service
of a subpoena duces tecum, that the party to be examined
bring with him specified books and papers. This is the
practice in Ohio,8 Nebraska,9 Indiana and Kentucky.10
The Missouri court, on the contrary, has held that a
party cannot be forced to produce his books and papers
for inspection as an incident of an examination for disB Ra Raugh (1901) 65 0. S. 128, 61 N. E. 701 ; Ex parte Schoepf (1906)
0. S. 1, 77 N. E. 276.
9 Old Line Bankers Life Ins. Co. v. Witt (1913) 92 . Neb. 743, 139
N. W. 641.
10 This is the actual practice in Indiana and Kentucky, alt�o�gh
there are no clear-cut decisions on the matter.
74

.
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covery before either a notary or a commissioner. 11 There
is a difference of opinion among the lawyers of New
Hampshire as to whether a party whose deposition is
being taken can be forced to produce his documents for
inspection. 12 In 1889 the Wisconsin statute on discovery
was so amended as to authorize the officer in charge of
a discovery examination to compel the party examined
to produce his books and papers, by contempt proceed
ings. Inspection is easily obtained under this plan. The
form of the notice for an adverse examination contains
the words : "You are further commanded that you bring
with you and have at the time and place above named, "
followed by an appropriate blank. Known papers are
specified and a blanket clause covering ' ' all other papers
relating to the action ' ' is added. It is permissible at the
examination to interrogate thoroughly as to what other
documents the party has in his possession or power. If
others are disclosed the examination can be adjourned
until they are produced. If the books are too large to
carry or if the inspection would consume too much time,
there is usually a stipulation allowing inspection at the
party 's offices. Usually the documents are not copied,
nor are they kept with the record. Rather they are re
ferred to, marked for identification, and returned to the
party until the trial.
There is a conflict among the New York decisions as
to how largely discovery and inspection of documents
may be had in connection with an oral examination of a
party for discovery before trial. The extreme degree
of liberality is evidenced by the Appellate Division of
the Second Department which, in a recent memorandum
decision, seems to hold that" production of papers may be
11 State ex rei. Stroh v. Kiene (1918) 276 Mo. 206, 207 S. W. 496;
State ex rei. McCulloch v. Taylor (1916) 268 Mo. 312, 187 S. W. 1181.
lll The view that a party can be forced to produce seems to be BUB·
tained in Boston & Maine R. R. v. State (1910) 75 N. H. 513, 77 A. 996.
The contrary vie'Y is attributable to the wording of N. H. Public Laws
·
(1926) ch� 33&, sec. ·25;
·

.

·

.
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required at the examination by a mere notice to pro
duce. 18 At the other extreme is a decision from the
Appellate Division of the Fourth Department to the
effect that proceedings for the discovery and inspection
of documents are entirely separate from examinations of
parties and witnesses. 14 The view more generally fol
lowed and. the one which seems more in accord with the
statutory provisions is that, while there may be no pro
duction and inspection if the examination for discovery
is initiated by notice, there may be a combined court
order allowing both the examination and the inspection. 16
Under such a view the proper procedure is to name the
books and papers of which inspection is desired in the
application for an order for the examination so that
the court can combine the two things in its order. 16 There
have been several rulings to the effect that production
of documents at an adverse examination before trial may
be compelled by subpoena duces tecum but that the only
use which can be made of the documents after they are
produced is to identify them or refresh the memory of
the witness by them.1'7 The actual practice in New York
as to discovery of documents is very illiberal.
Most jurisdictions also provide procedure for the in
spection of documents other than and apart from pro
cedure for discovery of testimony generally. The Eng
lish practice is for the party applicant to serve a notice
18 Meretsky v. Wolff (1928) 229 N. Y. S. 776. (Possibly the docu
ments were sue}!. as to come within sec. 327 of the Civil Practice Act,
but it is not so specified.)
14 Citizens ' Trust Co. of Utica v. R. Prescott & Son (1927) 223 N. Y. S.
184. Note that the only case cited in support of this decision does not
go so far as a matter of fact.
16 Fey v. Wisser (1923) 202 N. Y. S. SO; Bartholomay Co. v. Regan
(1924) 205 N. Y. S. 745; Ritzwoller v. Lurie (1923) 198 N. Y. S. 754;
Zeltner v. Fidelity & Deposit Co. (1927) 220 N. Y. S. 356; Schmoll Fils
Associated v. Baltic American Line (1931) 247 N. Y. S. 305.
16 Fey v. Wisser (1923) 202 N. Y. S. 30; New York Civil Practice
Act, sec. 296; Rules of Civil Practice 122.
17 Kertz v. Liberty Bapk of Buffl!lo (1929) 233 N. Y. S. 472; N. Y.
City Car Adv. Co. v. Regensburg ,& Sons (192�) 200 N. Y. s, 152; Klapp
v. Merwin (1924) 203 N. Y. s. 694. See nbte in 1 N. Y. Civ. Ptoe. R.
17'6 to't rulings 'llnder tl1e code.
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upon the party who has admitted.. possession of relevant
documents to produce them for inspection. If production
is refused an order may then be applied for.18 The court
then makes an order for inspection in such place and in
such manner as he thinks fit, unless the document is privi
leged or unless inspection is unnecessary either for dis
posing fairly of the cause or for saving costs.19 A ma
jority of the jurisdictions of this country have provision
for production and inspection of documents. But in many
of them the procedure is clumsy, and the limitations upon
its use make it very ineffective. The most serious limi
tation concerns the time of tl;te discovery. In the federal
law courts and in quite a few of the states the statutes
seem to intend only production at the trial and not in
spection before the trial. The federal statute is repre
sentative of these provisions : ' ' In trials of actions at
law, the courts of the United States may, on motion
and due notice ,thereof, require the parties to produce
books or writings in their possession or power, which
contain evidence pertinent to the issue, in cases and
under circumstances where they might be compelled to
produce the same by the ordinary rules of proceeding in
chancery. • • • ' ' 80 For . more than a century trial
courts disagreed as to whether this allowed inspection
before trial or was limited to production at the trial, but
the United StatE�s Supreme Court has now finally decided
that it is the latter.11
The procedure for obtaining production and inspection
of documents varies as to details in different jurisdic
tions.•• The following jurisdictions have statutes which
provide that the court, on application and notice, may
order the party to give inspection and copy of docu18 Annual Practice (1930) order 31, rule 15 ff.
19 Id. rule 18.

10 U.

S. C. A. tit. 28, sec. 636.

81 Carpenter v. Winn (1911) 221 U. S. 533.

II The statutes are set forth
volume.

in

the appendix at the back of this
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mentary evidence, without need of a prior demand : Ala
bama, Alaska, Arizona, California, Colorado, Delaware,
District of Columbia, Florida, Hawaii, Idaho, Illinois,
Indiana, Kentucky, Maryland, Minnesota, Mississippi,
Missouri, Montana, Nevada, New Mexico, North Caro
lina, North Dakota, Oregon, Pennsylvania, Porto Rico,
South Carolina, South Dakota, United States Admiralty,
United States Court of Claims, United States Law, Utah,
Vermont, West Virginia and Wisconsin. Statutes in the
following states require that the party applicant first
make a demand on the adverse party, which upon his
refusal may be followed by a motion for an order for
inspection : Kansas, Maine, Nebraska, Ohio, Oklahoma
and Wyoming. The following states require the appli
cant for discovery of documents to file a petition or
, application in writing : Arkansas, Iowa, Michigan, New
Jersey, New York, Rhode Island and Virginia.
Special provision is made in many jurisdictions for in
spection of documents which are referred to in the
pleadings. Inspection of such documents is a matter of
right.18 In some of the jurisdictions of this country this
includes only such documents as are the foundation of
the action, but in England and some states of this coun
try it includes all documents referred to in either plead
ings or affidavits. This latter has proved so highly
desirable that its application has been extended, by con
struction, beyond its patent intent to include affidavits
of documents also.•• In Victoria the statute goes even
further and makes inspection a matter of right as to all
documents referred to in writ, pleading, particulars or
affidavit.86
28 A list of the statutes may be found in Wigmore on Evidence, vol.
III, sec. 1859 a, note 4.
M Bray, Digest of the Law of Discovery, sec. 66.
a& Victoria Supreme Court Rules (1916) order 51, sec. 15.

