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Subpoenas duces tecum.-—If the party desires
ness to produce in evidence, on the trial, any deed, book, paper
or other thing, in his possession, the subpoena must require
called
the witness so to do. Such subpoena
subpoena duces
or
writing
thing desired
tccum.
should
the
other
It
describe
as that
could be
to be produced with such particularity
identiﬁed with reasonable certainty?
a

it

a

appearance before arbitrators.—“Wit
to appear before such arbitrators
to be issued by any justice of the peace, in the

Compelling

by subpoenas,
»

5

1—C. L..
801.
2—lnabiiity
to ﬁnd after diligent
will excuse production under
search
subpoena ducea tccum:
Lamb v. Lip
pincott. 115 Mich., 611; 73 N. W., SST.

-
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documents
are In court their
production may be compelled by order.
without
tccum:
subpoena
duccn
llunton v. Hertz
H. Co., 118 Mich.,
Where
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nesses may also be compelled
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§299. In what cases justices may issue subpoenas for wit
nesseS.—“Any justice of the peace may issue subpoenas to com
pel the attendance of witnesses, to give evidence in any cause
or matter depending before himself or any other justice or
court; and such subpoenas shall be valid to compel the attend
of
witness within the same county where the cause or matter
to be tried, or in another county, and within thirty miles of
the place of trial.”1
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same manner and with the like effect, and subject to the same

penalties for disobedience, or for refusing to be sworn or to
testify, as in cases of trials before justices of the peace.”3
§ 302. Single Subpoena may be used for several witnesses.
The subpoena may contain the names of as many witnesses as
the party may wish to have inserted. And there is no impro
priety in the justice inserting the name of one witness, and
permitting the party to insert such others as he may please.‘
In fact, he may insert them without such permission.
OF‘

THE SERVICE OF THE SUBPOENA.

§303. By whom and how served.—“A subpoena may be
served either by the constable or any other person, and it
shall be served by reading the same, or stating the contents
to the witness, and by paying or tendering the fees allowed
by law for traveling, and one-half day's attendance.”
If the witness be a married woman, the subpoena must be
served upon her, and the fees paid or tendered to her, and not
to her husband.“ The subpoena must be served on the witness a
reasonable time before the trial.’ He is entitled to a reasonable
time to travel to court according to the usual modes of public
conveyance, and cannot be required to travel on Sunday.” He
is bound to make extraordinary eitort to obey the subpoena;
nothing but extreme poverty and utter inability to attend, or
sickness of himself or family, conclusively proved, will excuse
'
his non-attendance?
OF COMPELLING

ATTENDANCE BY ATTACHMENT.

§304. Under what circumstances attendance so compelled.
-—“W'henever it shall appear by the affidavit of the party in
3—(‘. L., § 10029.
4—2 Cow. 'i'reat..' 2 ed., 859.
5—(‘. L., 5 802.
6--Goodwin v. West. Cro. Car.. 522.
7—ilamm0nd v. Stewart, 1 Strange.
510: (‘halmers v. Melville. 1 E. D.
Smith. 502. Otherwise he will not be
liable to an attachment for nemat
tendance: Ibid.
v. Chadwick. 13 Wend..
8—Wilkle
49.

9—People
20

v.

Davis. 15 Wend..

602.

But the witness will be under no obli
gation to attend, unless his fees for
travel and attendance were paid: Ilurd
v. Swan. 4 Denlo. 75.
Nor can a wit
ness. though present In court, be com
pelled to be sworn as a witness until
his fees are paid.
Nor is he under
any obligation to remain at court for
any longer time than that for which
his fees have been paid, or tendered to
him; he is not bound to apply for his
fees, or notify the party that he will
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the suit, or by other competent testimony, to the satisfaction of
the justice, that any person duly subpoenaed to appear before
him in any cause shall have refused or neglected without just
cause to attend as a witness in conformity to such subpoena,
and that the testimony of sttch witness is material, as the de
ponent verily believes, the justice shall have power to issue
an attaclnnent to compel

the attendance of such witncss.”1°

Unless the subpoena has been served by a constable or
sheritl'. and a return made by him, there must be an atﬁdavit
or other competent evidence of service. And before issuing
the attachment, the justice should satisfy himself, by due
proof, that the witness has neglected or refused to attend with
out just cause, and that. his testimony is material in the case.
The proof for an attachment, it is said,
before the justice.“
If the subpoena was served by a party,
and of the iuateriality of the testimony is
should be annexed to the subpoena.
If the witness be near the place of trial,
be made

returnable forthwith; but if

may be made

orally

proof of service
made by aﬁidavit, it

and

the attachment may

he be at such a distance

fron1 it that the attachment cannot be served and returned in

for continuing

the cause open, the proper
adjourn
to such time as would be suﬂicient
course would be to
for the service and return of the attachment, and make it
a reasonable time

returnable at that time."-'
Attachment, how executed.—“Every. such attachment
(executed) in the same manner as a Warrant,
and the fees of the otlieers for issuinti and serving the same,
§ 305.

shall be issued

l!.'irb.,

if

it
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‘Id ed. Til.
his wit
see that
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trial is commenced;
they are not.
he should apply for an attachment at
justice might. perhaps.
once.
in
his discretion, issue
an
attachment
on an application made after the trial
has comnienced, but he would not then
he authori'/.ed
to adjourn the cause as
he ml:__'ht have done had the motion
been made at the proper time:
Aber
hall v. Roach.
E. D. Smith. 345:
Story v. Bishop,
Ibid., 423.
But
witness has been regularly
sub
court, and left
[im~iiﬂt‘Il. and attended
after the trial commenced, the jus
A

And
leave if they are not paid: [hit].
lt lms been held. that a party in the
cause, and in court, cannot be required
to be .swoi'n or to testif_\' when called
p:1rt_v_ unless his fees
by the opposite
as :1 witness have been paid or ten
llewlett V. Brown, 1
dered to him:
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shall be paid by the person against whom the same shall be
issued, unless he shall show reasonable cause to the satisfac
tion of the justice for his omission to attend; in which case
the party requiring such attachment shall pay all costs of such
attachment, and the service of the same.”13
The statute contains no provision directing the manner in
which the payment of the fees for issuing and serving the
attachment should be collected. The justice on the return of
should determine whether the witness or the

the attachiiient,

party should pay them; and the one adjudged liable for them
would be accountable in an action by the party if the witness is
to pay, and by the justioc_ and constable if the party is holden.“
OF THE

PENALTY

FOR

NON-ATTENDANCE

OR REFUSAL

TO

TESTIFY.

Witness may be ﬁned for not a.i;t8nding.——“Every
§306.
person duly subpoenaed as a‘ witness, who shall n_ot appear,
or who, appearing, shall refuse to testify, shall forfeit for
every such non-appearance or refusal (unless some reasonable
ca.use or excuse shall be shown on his oath, or the oath of
some other person) a sum not less than one dollar, nor more
than ten dollars.”15
“Such ﬁne may be imposed by the justice, upon the witness
being: before him. or his being brought before him on attach
ment; and the justice shall thereupon make and enter in his
docket, a minute of the conviction and the cause thereof, and
the same shall be deemed a judgment, in all respects, at the
suit of the people of this state.”"‘
in his discretion, hold the
open until the witness can he
attached and l>rou,'.:ht in. if that can
Rapp
be done in a reasonable
time:
leyc v. Prince. 4 Hill, 119.
tlcc may,

cause

13~(‘. L., 5 sot.
l~i—2 (‘ow. Treat. 2d cd., R64.
15-—(‘. L.. § S05.
The procecdinlls
to impose a ﬁne under this and the
next section are of n criminal nature:
Prentiss v. Webster.
2 Doug., 5: see.
Matter of John Morton. 10 .\Ilch., 208;
PREP v. Mitchel. I3 Mlch., 63: Matter
of i-‘redcrlck liall, 10 ‘.\llch., 210.
iﬁ-(X L.. 5 R06: llashrouck v.
linker. 10 Johns. 248: ileermnns v.
Williams, 11 Wend., 636.
It has been

that the neglect of the witness to
appear in obedience to the suhpocnais
a contempt.
and that after termination
of the suit the witness might be pun
therefor, and that the justice
ished
might issue his warrant to bring the
witness before him to receive sentence.
for the pun
And that the proceedings
ishment of a defaulting witness may
as well be had at the close of the
suit as before, and at any time before
the penalty is barred by the statute
of limitations: Robbins v. Gorham. 25
held,

N. Y., 588; but see. Matter of Clark,
320.
The validity oi’ the
12 (‘ush..
pro
complete
conviction
is
when
nounced and the minutes thereof mad B
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case the witness does not appear, the penalty must be col
in an action for its recovery." In such action it must

appear that the witness was material. The witness may show
by the plaiutit’r"s admission that he (witness) knew nothing
about the matter in controversy.
The omission to pay the
witness his legal fees would be a reasonable excuse."
Unless
those fees are paid, an action cannot be sustained. Where less
than the legal amount was paid the witness when he was sub
poenaed, and it did not appear whether he Ol)_]'c<3t8(l‘&t the time

is,

that the amount was insuthcient, it was held, that the party
must pay a witness enough at his peril, and therefore the action
could not be sustained. If necessary that the Witness remain
in court beyond the time for which he has been paid, the party
must pay additional fees, at the peril of losing him; the witness
is not under any legal obligation to ask for them." Whether a
witness, who at the time of service of the subpoena waives the
payment of a part or the whole of his fees, is liable to an
action,
perliaps, questionable.
“lipon the imposition of such ﬁne, and in default of pay
ment thereof, with costs. the justice shall forthwith issue an
execution (llI‘eete(l to any constable of the county, command
ing him to levy such tine, with costs, on the goods and chat
tels of the delinquent. and for want thereof to take and convey
him to the jail of the county. there to remain until he shall
pay such tine and costs; and the keeper of such jail shall keep
such delintpient in close custody in such jail, until the ﬁne and
costs be paid, but such imprisonment shall not exceed thirty
days. "~'°
“\\'hen money shall he eollectetl on such execution, the con
stable shall return the same to the justice. and such~justice
shall pay over the amount of such tine to the county treasurer,
to be 1llSll‘llllll4*(l according to law.”2‘
’

liable in damages,

when.-“Every

as aforesahl. and neglecting or refusing

G

P. I... chap. ‘.371.
v. Baker,
Denlo. ‘IT
IR~t“ourtne_v
19
llurd v, Swan.
Denlo. 75.
‘_’H__(‘. I...
-907.
‘ll
I‘. I...
ROR.
17

3

up, and its \':|lidit_\' is not ¢‘lfTt‘t'l|'tl l»_v
the failure of the _ltt.\'ll1'a~to enter it
in his (locket: Itol-bins
v. ﬁorhain. '_'.'»
.\'. Y.. T-RR: and see, ll.-ill v. 'l‘utIle.
llill. IIH: '\\'.'1lrod v. Sliutter.
Ponist.
lZ”’.~t.

person

to appear
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or testify, shall also be liable to the party in whose behalf he
shall have been subpoenaed, for all damages which such party
shall sustain by reason of such non-appearance or refusal; and
in all cases when any fees shall be paid to any person for at
tendance or travel as a witness, and such person shall fail
to attend, he shall refund the amount

paid.””

Witness refusing to be sworn or to testify may be
a witness, attending before any justice
in the cause, shall refuse to be sworn in the form prescribed
by law, or to answer any pertinent or proper question, such
justice may, by warrant, commit such witness to the jail of the
§308.

c0mmitted.——“Wh<*11

county.”23

“Such warrant shall specify the cause for which the same is
and if it be for refusing to answer any question, such

as a witness.”

Before the justice can commit
22——C. L., Q 809.
in an action for damages
occa
sioned by the defendant's non-attend
to B.
ance as a witness in obedience
the plaintiff
is entitled to
subpoena,
recover any damages immediately con
on the non-attendance; as,
sequential
for example,
that occasioned
by the
postponement
of the trial for which
he was subpoenaed.
on account of his
absence.
And it is no answer to such
action. that the court from which the
subpoena
issued
refused
to Impose a
fine upon the defendant for disobeying
the subpoena, but accepted his excuse:

a

person

who

refuses

to be

Mich.,
v. Webster,
2 Doug.,
see, Hasbrouck v. Baker, 10 Johns..
2-18; lieermans v. Williams, 11 Wend..
But, before an action will lie.
636.
it must be made to appear that the
witness was a material one, and that
the failure to try the cause, or the de
feat of the party, arose from the
absence
of such witness:
Hurd v.
Swan, 4 Denio, 75; Courtney v. Baker,
3 Ibid., 27.
23—C. L., 5 984.
24--—(.‘. I... § 985.
10
25—l\/latter of John_ Morton,
Mich., ‘Z08. And the justice would be
Prentiss

5;

309

Qua.
away-Q41
)¢Q-—'{Irf@'§~'

question shall be speciﬁed therein; and such witness shall be
closely conﬁned, pursuant to such warrant, until he submit to
be sworn, or to answer, as the case may be.”“
If, for any reason, the justice has failed to acquire jurisdic
tion of the proceeding or cause, a commitment of a witness for
refusing to testify would be void.”
If the witness refuse to testify, the justice may immediately
require him to show cause why a ﬁne should not be imposed,
and if no sufficient cause be shown, impose a ﬁne. It must be
shown or admitted that the subpoena has been duly served, as
by the language of the previous section (§ 805) a ﬁne can be
has been “duly subpoenaed
imposed only upon a person who
A
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a

it

liable to an action for false imprisonment for any detention which the witness might be subjected to, under such
void warrant of commitment: Page v.
Mitchell, 13 Mich., 63, 68.
But

a

986.

witness

210.
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cannot be detained in custody for rc
fusing to be sworn or to testify after
the cause or proceeding
in which his
testimony is required is discontinued:
Matter of Frederick Hall, 10 Mich..

in
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Witness,
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a

must be proved that he has been duly
subpoenaed, for, unless he has been, he cannot be compelled to
testify. If, however,
person not duly subpoenaed consent to
be sworn, he may be committed
he refuse to answer
perti
nent or proper question. In either case, the party at whose
instance he attended must make oath that the testimony of
so far material that without
such witness
he cannot safely
of
such cause.
proceed to the trial
If the party, after being duly sworn, testify that the testi
mony of the witness
so far material, that without
he can
not safely proceed to the trial of the cause, and the witness
still refuses to be sworn or to answer, the justice must com
mit him.
“The justice shall thereupon adjourn such cause at the re
quest of the party in whose favor such witness attended, from
time to time, until such witness shall testify in the cause, or be
dead, or otherwise incapable of testifying as a witness.”2°
sworn as
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