CHAPTER �
RBVIBW OF RULINGS MADE UPON DISCOVERY
EXAMINATION
The following two principles are generally accepted :
(1) Rulings granting or denying discovery usually are
not proper subjects of a separate appeal ; ( 2 ) Rulings
which enforce a penalty for contempt or which strike a
pleading are appealable. The general rule in regard
to interlocutory orders is the basis of the first principle.
The policy behind the rule has been stated by the North
Carolina Supreme Court thus : " To stop the trial ·of a
cause, pending an appeal to this court, upon every iso
lated question of practice, or the admissibility of evi
dence, or the competency of a witness, and the like,
would indefinitely protract litigation and swell its cost. ' ' 1
The second principle is based upon the theory that an
order which enforces a penalty is to be regarded as a
final order and therefore is subject to a separate appeal.
These principles are so widely accepted that it will be
profitable to note only the exceptions.•
While a ruling which disallows specific questions usu
ally is not appealable as a separate item a clear abuse
of discretion may make an appeal possible.• The chief
1 Vann v. Lawrence (1893) 111 N. C. 32, 15
I For applications of the general rules see:

S. E. 1031.
Phipps v. Wis. Cent. Ry.
Co. (1907) 130 Wis. 279, 110 N. W. 207; Neacy v. Thomas (1912) 148
Wis. 91, 133 N. W. 580; Fertilizer Co. v. Taylor (1893) 112 N. C. 141,
17 B. E. 69; State v. Superior Court (1910) 56 Wash. 649, 106 Pac. 150;
Ex parte Jilz (1876) 64 Mo. 205; Landman v. Rashman (1928) 195
Wis. 33, 217 N. W. 649 ; Johnson v. The Harriett Mills, Inc. (1928) 196
N. C. 93, 144 B. E. 534; Holt v. Warehouse Co. (1895) 116 N. C. 480,
21 B. E. 919.
8 Horlick 's Malted Milk Co. v. A. Spiegel Co. (1913) 155 Wis. 201,
144 N. W. 272; ·American Food Products Co. v. American Milling Co.
(1912) 151 Wis. 385, 138 N. W. 1123.
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application of this exception is to be found in cases
.wherein the order of the trial court has ·amounted to a
virtual denial of any discovery.4 The North Carolina
court has evidenced unusual liberality in regard to ap
peals. While the ordinary rule is that separate appeals
will not be countenanced," appeals have been allowed

in spite of the rule in several cases ; once where a ques
tion of " first importance " was deemed to be involved,6
and again where the order for the examination was not
founded upon proper affidavits. 7 Indication has been
given that appeals will be allowed whenever substantial
rights are involved.8
The rule that a penalty for contempt is appealable
seems to be followed generally except in the federal
courts. While an order striking a pleading is regarded
by the federal courts as final and reviewable separately,9
an order, even though wrongfully made, which punishes
for civil contempt is regarded as interlocutory. 10

The federal circuit court of appeals and the Supreme
Courts of Washington and Iowa, respectively, have held
that the extraordinary methods of review cannot be used
as a means of obtaining separate review of discovery
rulings.1 1 If the Missouri circuit courts attempt to in

terfere with the right of a party to take depositions by
4 Kuryer Pub. Co. v. Messmer (1916) 162 Wis. 565, 156 N. W. 948;
State ex rei. Methudy v. Killoren (Mo. App. 1921) 229 S. W. 1097.
6 Johnson v. The Harriett Mills Inc (1928) 196 N. C. 93, 144 S. E. 534.
6 Ward v. Martin ( 1918) 175 N. C. 287, 95 S. E. 621.
7 Chesson v. Washington County Bank (1925) 190 N. C. 187, 129 S. E.
403.
8 Monroe v. Holder (1921) 182 N. C. 79, 108 S. E. 359.
9 Carpenter v. Winn ( 1908) 165 Fed. 636; Francisco v. Chicago &
A. R. Co. ( 1906) 149 Fed. 354.
10 Doyle v. London Guaranty & Accident Co. (1907) 204 U. s: 599.
11 Keaton v. Kennamer ( 1930) 42 F. (2d) 814 (writ of prohibition) ;
State v. Superior Court (1910) 56 Wash. 649, 106 Pae. 150 (certiorari) ;
Winneshiek County Bank v. District Court (1927) 203 lowa 1277, 212
N. W. 391 (certiorari) . There i s a vigorous dissent in the last ease on
the ground that if the order is oppressive certiorari should lie under
the general constitutional power of the court " to secure justice to par
ties. " Cf. Ward v. Martin (1918) 175 N. C. 287, 95 S. E. 621.
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issuing an injunction, the Supreme Court will grant a·
writ of prohibition against such injunction.1 2
If a court wrongfully allows or disallows discovery
of particular items of evidence find the case goes on to
a final judgment may error be predicated upon the dis
covery rulings ¥ If so, must prejudice be, shown or is the
mere wrongful allowance or disallowance of discovery
in itself prejudicial Y The second question really is the
point of dispute, for the first question generally is an
swered in the affirmative. In Washington it has been
held that actual prejudice must be shown and that an
erroneous ruling is not ipso facto prejudiciaJ.l8 The
Indiana court has held that there is no prejudice if the
facts which were sought and wrongfully denied upon the
discovery examination are later proved by the evidence
at the trial. 14 The Massachusetts court takes a different
view, as indicated by the following quotation from an
opinion by Rugg, C. J. : ' ' The principle of trial evi
dence, to the effect that ordinarily no exception will be
sustained to the refusal to allow a question to be put

unless the substance of the answer expected in reply
is stated to the court, does not apply to interrogatories.
Where questions are asked of a witness at the trial, if
there has been proper preparation counsel usually has
more or less well grounded reason for anticipating the
testimony to be given. Interrogatories commonly are
propounded to an adverse party for the purpose of as
certaining material facts in advance of the trial. The

interrogator may be in. utter ignorance of the informa
tion likely to be disclosed, and be unable t o make any
offer of proqf. His right to interrogate does .not depend
primarily upon the question whether the answers will
18 State ex rei. Methudy v. Killoren (Mo. App., 1921) 229 S. W. 1097.
18 Moberg v. McCauley ( 1929) 150 Wash. 494, 273 Pae. 739 ; Gostina
v. Whitham (1928) 148 Wash. 72, 268 Pac. 132.
14 Meyer v. Manhattan Life Ins. Co. ( 1895) 144 Ind. 439, 43 N. E.
448; Alesworth v. Brown (1869) 31 Ind. 270.
·
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help or harm him in the ultimate decision of the case.
On the other hand, exceptions ought not to be sustained
unless there is solid foundation for belief that substan
tial injury has resulted. Interrogatories should not be
suffered to become a training field for the saving of
exceptions possessing only a theoretical merit having
no relation to the practical administration of justice. ' ' 16

While appeals in New York from the trial courts to
the appellate divisions (intermediate courts of appeal )
of the four different departments of the supreme court
may be had, appeals to the Court of Appeals (highest
appellate tribunal) , on matters of discovery are gen
erally not countenanced.1 6 Only where such questions
as want of due process of law are raised, will appeal
lie.17
111 Cutler v. Cooper (1920) 234 Mass. 307, 125 N. E. 634, 637.
16 Middleton v. Boardman (1924) 210 N. Y. App. Div. 467, 206 N. Y. S.
725, appeal dismissed 240 N. Y. 552, 148 N. E. 701.
17 Feingold v. Walworth Bros. (1924) 238 N. Y. 335, 144 N. E. 675.
·

