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CHAPTER XVIII.
TAXATION OF BUSINESS.

It

The general right.

has been seen that government may,

in the discretion of its legislature, levy

tax on every species of
property within its jurisdiction, or, on the other hand, that it may
select any particular species of property, and tax that only.
The
same is true of occupations ; government may tax one, or it may
a

tax all.

There is no restriction upon its power in this regard unless one is expressly imposed by the constitution.'
The government of the United States has
general power to levy taxes on all the subjects of taxation within
the several states and territories, and in the District of Columbia.'
The exceptions to this general power have been mentioned in

Federal taxation.

^
But although it has
preceding pages and need not be repeated.
this general power, its exercise is commonly limited to compara-

tively few subjects, and the government revenues are collected
in the main from taxes levied in various forms upon business.
Customs duties are levied exclusively by the United States,
but internal taxes on business may be laid by the United States
; and what is said in this chapter
to
taxation
plicable
by the one as by the other, where

and the states as well

is

as ap-

the con-

trary is not indicated.

The methods in which business shall be taxed are also in the
The taxes which are most customary
legislative discretion.
are:

On the privilege of carrying on the business.
2. On
the amount of business done.
3. On the gross profits of the bus1.

Martin

Mai-tin, 35 Ala., 560 ; Briggs v. Hubbard, 19 Vt., 86 ; Wires v. Farr,
Davis c. Minor, 1 How. (Miss.), 183 ; Moore «. Luce, 39 Penn. St.,
363; Hincliman d. Wlietstone, 23 111., 185; Chiles v. Davis, 58 id., 411.
25

id.,

V.

-11 ;

1 Butler's

Appeal,

Appeal,

73

Penn.

63 Penn. St., 491.

St., 448, 451, per

As

to equality

5

Wheat., 317.

Corp., § 593 et seq.
5

LoughborouglL

v.

Blake,

' See Index, tit. United States.

Mercur,

J., citing Duracli's

in such taxation,
"■

see

Dillon, Mun.
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But the tax may

On the net profits or profits divided.

be measured by other standards_ prescribed for the purpose as well
as by these.

It

it is no conclusive objection to any such tax
that it duplicates the burden to the person who pays it. To tax
a

has been seen that

merchant upon his stock

as

sales, may seem burdensome,

property, and also upon his gross
but it is not unconstitutional when

not expressly forbidden by the constitution.^
The two taxes are
not identical, and though they may operate unjustly in particu-

lar

cases, they are supposed
result is equal and just.

to be imposed

the general

because

A

Taxes on priyileges.

tax on the privilege of following any
particular employment, is usually confined to those which in some
particular are exceptional, either because supposed to be specially profitable, or because they require special regulations, or be-

in the nature of

cause the privilege is

supply

a general

a franchise,

or because they

will

so that the burden imposed

demand,

be

But no employment is absolutely exempt
from the liability to be taxed. The necessities of the government

generally distributed.^

may require that the lowest employment as well as the most lucrative shall contribute to its support, and if any is exempted,
motives of policy will govern the discrimination.

When the tax takes the form of a tax on the privilege of following an employment, convenience in collection will commonly
dictate the requirement of
compelled to pay the tax
the business at all.'

a license,

will

and the person taxed

be

condition to the right to carry on
such a ease the business carried on

as a

In

without a license will be illegal, and no recovery can be had upon
This distinguishes such a
contracts made in the course of it.*
one of neglect

case from
' See

to

pay taxes in general

stable, is not to be regarded as a

lumbia

employment,

e. g., that

" privilege " unless made

635;

of keeping

a

Ma-

livery

so by statute.

Co-

«. Guest, 3 Head, 413.

' License Tax
u.

As to the nature of licenses
Cases, 5 Wall., 473.
Lottery Commissioners, 11 Gill. & J., 490.

•i Bancroft «.

Page

for except

Washington v. State, 13 Ark., 753; Straub «. Gordon, 37 id.,
Tarver, 1 Humph., 94; Lewellen ii. Lockharts, 31 Grat., 570.

Ijry v.
' The following of an oi-dicary

Lucas

;

Dumas,

11. State, 11

25

Ala.,

31

Vt.,

849.

456 ;

Alexanders. O'Donnell,

as taxes, see

13 Kans.,

608. See
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payment is tlius made a condition to the right to transact
business, a default therein cannot affect the validity of business
transactions.' But license and tax do not necessaril}'- go together ;
a license may be required when no tax is imposed, and an unconditional license does not exempt the licensee from being taxed
■wliere

upon the privilege it gives him.

In this particular all valuable

privileges stand upon the same footing ; they are all liable to taxation at the will of the state, unless the state has bargained to
" There is a clear distincexempt them. As is said in one case,
tion recognized between a license granted or required as a condition precedent,

before a certain thing can be done,

sessed on the business

A

engage in.

and

a

tax

as-

which that license may authorize one to

license is a right granted by some competent

au-

thority to do an act which, without such authority, would be ille-

A

or sum of money assessed upon the person,
"'*
The privilege obtained by the liproperty, etc., of the citizen.
cense piay therefore be taxed in consideration of the property value
gal.

tax is

a rate

it possesses,' and this not only by the state directly, but by the
county and town also, if proper authority has been conferred upon
them for the purpose.^
'

Larnecl

■».Andrews,

106 Mass., 435,

citing Smitli

-e.

MawhoocI, 14 M. &.

"W.

452.

' Trippe, J., in Home Ins. Co. v.
Augusta, 50 Geo., 530, 537. And see Savannali ». Ciiarlton, 36 id., 460; Burch v. Savannah, 42 id., 596; Robinsons.
Tlie Mayor, etc., of Franklin, 1 Humph., 156; Ottld v. Richmond, 23 Grat,
464; Drexel

v.

Commonwealth,

46

Penn. St.,

31 ;

Reed v. Beall, 42 Miss., 472.

^ See

authorities cited in last note.
Also Couleon ». Harris, 43 Miss., 728, in
which a license for which a large sum was paid was held taxable as property.
Also Drysdale v. Pradai, 45 id., 445.
^

"Where one is licensed by the state to carry on any particular business, a
county, citjr, or town cannot compel him to take out a further license as a condition of doing business within it. Durham v. Rochester, 5 Cow., 462; Ould

11.Richmond, 23

Grat,, 464; Napier v. Hoge, 31 Texas, 287; Floyd v. Edenton,
Cuthbert v. Conly, 32 id., 211 ; Savannah v. Charlton, 36 id,, 460;
Burch !). Savannah, 43 id., 596 ; Ordinary v. Retailers of Liquors, 43 id., 325 ;
Home Ins. Co. v. Augusta, 50 id,, 580. So a town cannot defeat a county li14 Geo,, 354:

cense by

Rome

requiring

11. Lumpkin,

in addition.
Dunh.im v. Rochester, supra;
But these several cases recognize the right
the municipalities the authority to tax occupations

a town license
5 Geo.,

447.

of the state to give to
licensed by the state.
In Heise v. Columbia, 6 Rich., 404, it was decided that
a license granted by the state could not be forfeited by a municipal corporation for breach ' f condition, any more than could any other thing of value.
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The general

rule that

the powers of a municipal corporation are to be construed with
strictness, is peculiarly applicable to the case of taxes on occuIt is presumed the legislature has granted in plain terms
pations.

If

all it has intended to grant at all.

it is not manifest that there

has been a purpose by the legislature to give authority for col-

lecting a revenue by taxes on specified occupations, any exaction
for that purpose will be illegal.^ If a minimum tax is prescribed
by statute, one measured by the business, and which may exceed
the sum named, is unauthorized and void ; ^ but where a discretionary power is conferred, its exercise will not be interfered with,
unless it clearly appears to have been abused.^

If taxes were levied on any well
matured or intelligible sj^stem, it might be practicable to classify
those which are levied upon business, with reference to the special
reasons which have induced the selection of particular branches
Kinds of business taxed.

of business

for taxation, and the exemption of others.

But this

is wholly impracticable.
Many impolitic taxes are laid, and
taxes,
without any purpose to do what is not for the
many unjust
A vast number
public interest, or what is unfair and unequal.
1 See

Kip

v.

Patterson, 20 N.

J.,

in

298,

■which the requirement

of a fee of five

cents from eveiy person selling hay or other produce within the city was held
unauthorized, the power to tax in that manner not having been conferred, and.
not appearing to be made as a police regulation.
For the
principle, see Robinson v. Franklin, 1 Humph., 156; St. Louis v.
Laughlin, 49 3Io., 559; Dubuque i\ Life Ins. Co., 29 Iowa, 9.

the requirement
general

^Kniper v. Louisville, 7 Bush, 599. On the principle of a strict construction of powers, it was held in Butler's Appeal, 73 Penn. St., 418, that the authority to impose a license fee did not carry with it authority to punish the
failure to pay the fee by fine and imprisonment.
3

Burlington

i-.

Putnam Ins. Co.,

599; citing Mason
named

,

J).

31

Iowa,

Lancaster, 4 id., 406.

102;

It

Kniper

v.

was decided

Louisville, 7 Bush,
in the case first

that the city might graduate the rate of licenses when

not restricted

Authority " to
make such assessment on the inhabitants of Augusta, or those who hold taxable property within the same, as may seem expedient," will warrant a tax on
a foreign insurance company doing business within the city.
Home Ins. Co.
See Commonwealth
B. Augusta, 50 Geo., 530.
o. Milton, 12 B. Monr., 212.
That special powers conferred upon towns to charge license fees are valid,
though the like licenses are not allowed by the general laws of the state, si;e
Woodward v. Turnbull, 3 Scam., 1 ; Ottawa v. La Salle, 12 111., 339 ; Byers v.
in that regard.

Olney,

16

And

id., 35

see

East

St.

Louis

c. "Wehrung, 46 111., 892.
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it,

of subjects are sometimes selected for taxation, because it :s supwhen, had the same burden been laid
posed justice requires
would have been quite as just, quite as equally disClassificatributed, and the tax collected with greater economy.
tion will, therefore, not be attempted, but some reference may be
made to those occupations which are most often selected for taxafew,

it

a

■upon

tion.

There are various methods of taxing the business
carried on under corporate powers, the
of bankers.
When
but taxes are
franchise
sometimes subjected to
specific tax
is

;

a

also imposed which are measured by the business

posits received, the profits made,
similar standards.^

of

Curriers

Goods and Persons.

are taxed after

Brokers

etc.

done, the de-

While railway corporations

are generally taxed upon their property, they are also
states they are taxed

some

rate on their capital, in others

the franchise

the business or

is

In

taxed in other modes.

sometimes

taxed,

a

is

it

Bankers.

in

specific
others

means of which the busi-

The vehicle, by
profits.^
carried on may also be taxed, whea the tax does not
amount to regulation of inter-state commerce.^
Practitioners

and

These

Medicine.

are frequently
a

not

is

tax
Such
year or other specified time.
therefore
be
when
taxes
levied
poll
may
a

a

for

Law and

specific sum upon the privilege of pursuing their calling

a

taxed

of

a

is

ness

poll tax,

are forbidden.*

S.

;

3

3

;

S.

'

As to definitions of banljers and broilers under the federal revenue laws,
Northrup v. Shook, 10 Blatch., 243 U.
v. Cutting,
v.
Wall., 441 U.
Fisk, id., 445. Of cattle brokers, see IT. S. ». Kenton, Bond, 97. Of brokers,
State 11. Field, 49 Mo., 370. A statute of Tennessee required those buying
see

a

it

a

a

a

a

notes at
stategreater shave than six per cent, to take out
license, make
ment of the amount employed in the business the preceding year, and pay
thereon
tax of five cents on each $100.
The penalty for failure to comply
Tvith
was $500. This act enforced. Youngs. The Governor, 11 Humph.,
147.

Bankers

whose whole capital is invested in government

not taxable as such.
-

See State

Chicago

a.

Luut,

Tax on Gross Receipts,

See ante.^ pp. 61-64.

securities are

53 111., 414.

15

Wall.,

284.

A wharfage

®.

County Court,

H. & McH.,

pations and professions," does not authorize
Orleans v. Bienvenu, 23 La. An., 710.

a

a

169.

" trades, occutax on notaries public. New

Authority
a

Egan

3

*

'

tax may be levied by
ciiy as tax on all
ressels touching at its wharves. 3Iar,shall v. Vicksburgh, 15 Wall., 146. As to
duties on tonage, see ante, p. 61.
to tax
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the tax is graduated by

Sometimes

389

the supposed value of the

privilege.^

and Commission

Auctioneers

taxed either

These are commonly

Dealers.

sum measured by
" on
the extent of their dealings.' It has been held that a tax
the gross amount of auction sales made in and during the tax
"
year is to be assessed against and paid by the auctioneer, and
a specific

periodically, or

sum

a

not by the owner of property sold.' This is doubtless correct,
though in the end such a tax is paid by the employer.

This class of persons is often selected for taxaThe fact that they pay taxes on their stock in trade as

Merchants.
tion.^

property, does not preclude their occupation being specially taxed.'

A
v. State, 13 Mo., 368 ; Ould v. Eichmond, 23 Grat., 464.
tax on the " privilege " of a lawyer maybe enforced (under proper legislation),
Stewart v. Potts, 49 Miss., 749. See Jones v. Page, 44
by levy on the body.
' See Simmons

Ala.,

Where the charter of

657.

a

city enumerated certain classes that should

be compelled to take out a license before exercising their vocation in the city,
and then followed with these words : " and all other business, trades, avoca"
"
tions, or professions whatever," it was held that if the profession of law
was not specifically enumerated in the section, that the city had no power to
is,

where general words follow particlay a license tax on lawyers. The rule
ular ones, to construe them as applicable only to persons or things of the same
City of St. Louis o. Laughlin, 49 Mo., 559.
general character or class.

Fla., 403; Paddleford

37

id., 597,

was decided

See

Savannah,

14

See

Geo., 438.

In

a

or privilege tax, the amount

being

was held

property
regulated by the

is

a

v.

general authority to levy
tax on the amount of gross sales
that

taxes on taxable property would support
In Lott «. Boss, 38 Ala., 156,
and on the commissions received.
not
that
tax on" the gross amount of sales of merchandise "
tax, but an occupation

Miller

Union County

it

Tift,

tax.

a

».

Augusta,

an occupation

a

v.

to

So are college professors.

4

2

Moseley

Pearce

subjected

St., 236.

v

are sometimes

it

Clergymen

Kirkpatrick, 39 Penn.
V. James, 21 Id., 525.

8

;

a

;

4

;

2

9

4

(Citing Moseley v. Tift, Fla.,
extent to which the privilege has been enjoyed.
Texas, 137 State «. Bock, id., 369 Do Witt v. Hays,
State ?). Stephens,
How., 80). Such
tax would therefore not
Cal., 468; Nathan v. Louisiana,

403

a

a

tax "not exceeding twenty cents upon
power to levy
"
Id.
each hundred dollars of taxable proiiert3' within the county.
be leviable under

constitutes

State v. West, 34 id., 424.

33 Mo., 457;
i>. State,

44

29.

9

;

4

;

'

2

Texas, 137
State
Swan, 353
State v. Stephens,
Woolman v. State,
v.
to
such
taxes
in
Koby,
369.
As
see
Bock,
Wilmington
general,
id.,

».

8

Ala.,

"merchant," see State v. Whittaker,
"dealer in tobacco," Carter
What
a

^As to what

a

^StatcB. Lee, 38 Ala., 233.

390
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Other dealers are taxed under proper designations.
But where a
municipal corporation is enapowered to tax a particular occupation, it cannot, by definition, bring persons within the power who
do not in fact follow the occupation.*
But a merchant, paying a
tax

if he adds to that occupation another though kindred

as such,

which is separately taxed, is not by his license as a
merchant excused from paying the tax on such other occupation.'
business

transient dealers are commonly taxed a specific
sum by the year, because they are likely to escape any other.'
Peddlers

and

Manufacturers and Dealers id Liquors.

This is a class of dealers
Their occupation is
commonly selected for exceptional taxation.
sometimes taxed for federal, state and municipal purposes,

their stocks are taxed

ported has paid a heavy duty.
taxes has almost

though

as property, and whatever has been im-

The right to levy these several
Regulation is gener-

ceased to be contested.*

ally had in view in such taxes, and they will be referred to again
Ired.,

250;

Commissioners

v.

Patterson,

French

8

Jones' L.,

183;

Cousins «. Common-

A

statute required a
license to be obtained by every person selling goods by sample who was not
Held, that, as a man may be a resident citizen and
a "resident merchant."
wealth,

19

Grat., 807

;

v. Barber, 4 Sneed, 193.

merchant, and the reverse, there was no discrimination in
of citizens of the state, and therefore the statute was constitutional.
8uch a statute is not a regulation of commerce between the states.
Speer v.
Commonwealth, 23 Grat., 935 ; S. C, 14 Am. Kep., 104.
not a resident

favor

'

ilays

v.

'Ilirsh

Cincinnati,

1

Ohio, N.

v. Commonwealth,

21

8 , 268.

Grat., 785.

Case of a tax on " hucksters."

'

Case of a merchant taxed as junk

dealer also.

For

of ""peddler," see State v. Hodgdon, 41 Vt., 139. The folof such taxes : Wyne v. Wright, 1 Dev. & Bat., 19 ; Cowles
2 Hawks, 204; ■'Wilmington v. Roby, 8 Ired., 250; Whitfield v.
C
268 ; Plymouth v. Pettijohn, 4 Dev., 591 ; State v. City Council,
id.,
Longest,
Rich.,
240;
State «. Pinckney, 10 id., 474; City Council v. Ahrens, 4 Strob.,
10
241 ; Keller ■».State, 11 Md., 525.
For case of a tax on those canvassing to
buy or actually buying means of subsistance, see Sledd «. Commonwealth, 19
3

definition

lowing are
?!. Brittain,

cases

Grat., 813.

Durach's Appeal, 62 Penn. St., 491 ; Aulanier v. The Governor, 1 Texas,
653 ; Baker v. Panola County, 30 id., 86 ; Kitson v. Ann Arbor, 26 Mich., 325 ;
Block B. Jacksonville, 36 111., 301. Such taxes when laid by municipalities
are not void because of their discriminating as between different localities
therein. East St. Louis v. Wehrung, 46 111., 392. As to tne difference between
* See

a manufacturer

and a dealer, see State v. Campbell,

33 Penn. St , 380.

taxatiok of

xviilJ
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in the next chapter.
Some of the cases which have considered
taxes of this nature are referred to in the note.^
Theatrical Exhibitions and Shows.
These are a very proper
subject for special taxation, and are commonly charged either a
specific tax by the year or for single representations.
Such taxes
call for no special remark.^
"While these classes of persons are
.usually required to take out a license for purposes of regulation,
they are also sometimes charged a substantial sum for revenue
Draymen,

HacJcmen,

A

purposes.

etc.-

few cases are referred

to in which the license fee

was construed to be a tax.^
Taxes

For

on

a time,

These are generally excise taxes.
Manufactures.
during the civil war, nearly all manufactures were

taxed by the federal government, but only a few kinds are now
taxed, either by the nation or by the states. Any or all may be
taxed hy both.*
The United States may tax the salaries or
of
its
officers, and the states may tax those of the
compensation
Taxes on Offices.

It

'

;

;

1

it,

was once a question whether license to keep a tavern included authority
to sell liquors, and the following cases have considered
or points bearing
Ohio, N. S., 15 Page «. State, .11 Ala., 849 Commisupon it. Hirn v. State,

Jordan, 18 Pick., 228. Compare State v. Chamblyss,
Cheves,
of Roads v. Dennis, id., 229. As to tavern licenses, see
Harr., 570; Bonner «. Welborn,
further, State ■«.Pretty man,
Geo., 396;
Hannibal i). Guyott, 18 Mo., 515; St. Louis v. Siegrist, 46 id., 593; CommonHill,
Met., 346; Overseers of Crown Point v. Warner,
wealth V. Thayer,
That under the power to " tax " and also to " restrain " the liquor traffic,
150.
a town may license
see Mt. Uarmel ». Wabash County, 50 111., 69.
it,

3

5

7

Commissioners

3

;

V.

1

sioners, etc.,

320

Humph., 94,98; Trapp «. White, 35 Texas, 387;
J). Tarver,
Brown,
Miss.,
436; Germania b. State,
35
The business
Md.,
Orton x>.
trade. Speak «. Powell, L. R.,
Exch., 35. The
of traveling circus not
tax on property.
Orton v. Brown, supra.
See Baker t). Cinlicense fee not
cinati, 11 Ohio, N. S., 534.
1.

9

a

a

a

7

1

«Sec Mabry

Bennett v. Birmingham,

3

;

For

Mass., 183.

is

But an aqueduct company

;

a

^

;

8

;

:

^

31 Penn.
St., 15
Commonwealth
■». Stodder,
some special questions the following cases may be consulted
St. Charles v. Nolle, 51 Mo., 122 Gartside v. East St. Louis, 43 111., 47 SnyKans., 83 Cincinnati ». Bryson, 15 Ohio, 625.
der ®. North Lawrence,
" manuSee Commonwealth v. Byrne, 20 Grat., 165. A gas company is
Commonwealth «. Lowell Gas Light Co., 13 Allen, 75.
facturing company."

Cush., 563.

not.

Ditdley

«.

Jamaica Pond Aqueduct Co.,

100
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received

compensation

may authorize its
county or township offices if it shall be

And

other.^

state,

deemed proper to do

[CH.

the state

so."^

"Where "privileges" are taxed, any
^'Privilege'' Taxes.
occiipation which is not open to all, but can only be exercised
under license from some constituted authority, is to be reOther

And

garded as a privilege.^

succession to an inheritance may be_

privilege, notwithstanding the property of the estate is
taxed, and taxes on property are required by the constitution of
the state to be uniform.* Where a tax is laid on all " pursuing
taxed

as a

any occupation, trade or profession," one keeping a billiard table
for profit is included; though if he kept it for amusement merely
he would not be.^
It is no objection to a tax on a business that

it operates indirectly
haps

as a

That may per-

tax on the consumer.^

be the very reason why

it has been deemed desirable to

levy it.

A

should be laid where the business is car-

tax on a business

ried on

;

not where the party has his residence, if it is elsewhere.'

Taxes on corporations.
'

in

Collector

v.

Day,

11

Wall,

These are imposed in so many forms

113;

ante, p. 58.

a postofHce is taxable by the state.
-

Gilkeson

e.

^ CarutJiers,

The Frederick Justices,

J., in French

<Eyre «. Jacob,

14

13

The compensation
v.

Boston,

9

of a clerk

Met., 73.

Grat., 577.

v. Baker, 4 Sneed, 193, 195.

Grat., 423.

^Tarde v.

Benseman,

« Wiley V.

O^ens, 39 Ind., 429.

' Bates

Melcher

31

Texas, 277.

46 Ala., 158.
See Miner v. Fredonia, 27 N. T., 155 ; GarGardiner, 5 Greenl., 133. For other cases of business or occupation taxes, see Simmons u. State, 13 Mo., 268 ; St. Louis v. Laughlin, 49
id., 456; Carroll v. Tuscaloosa, 13 Ala., 173; Guuter v. Leckey, 30 id., 591,
V.

Mobile,

diner, etc., Co.

V.

Portland v. O'Niell, 1 Oregon, 218. As to meaning of profits or income when
a tax is laid on results by this designation, see Feople v. Supervisors of Niagara, 4 Hill, 20; Same «. Same, 7 id., 504; New Orleans ■c. Hart, 14 La. An.,
As to meaning of an insurance company's
803 ; Same ■».Fassman, id., 865.
Parker,
v.
34
N. J., 479; Same d. Same, 3S id., 574. A prosurplus, see State
vision in a city charter that its taxes should " be apportioned in the same
manner as the state ta?," would preclude its discriminating against an occu
patiou in a degree beyond that made against that occupation by the state,
^larshall

n.

Snediker, 25 Texas, 460.
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that an enumeration
tioned

:

1.

A

is difficult.

specific
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The following

tax on the franchise.

2.

may be menA tax on the

4. A
capital stock.
5. A tax on dividends or on profits.
Sometimes the franchise is taxed, and also the capital stock or the

property by valuation. 3.
tax on the business done.

A

tax on the

property; but to tax the capital stock and also the property in
which the capital is invested, would be imposing the same burden twice on the same property, and consequently unjust, if not
illegal.^

'The

legislature

has power to require corporations organized in the state
of the state, a tax on the excess of the market value of

to pay to the treasurer

all their capital stock, over the value of their real estate and machinery otherwise taxable. Commonwealth v. Lowell Gas Light Co., 13 Allen, 75 ; Commonwealth B. Hamilton Manuf. Co., id., 298. Such a tax cannot be supported
as a tax on property, because not " proportional ; " "that is, it is not laid

a

is,

it

;

;

6,

it,

according to any rule of proportion whatever, hut is imposed only on the
corporations
designated in the act, without any reference to the amount
required to be raised by taxation for public purposes, or to the actual property held by such corporation subject to taxation, or to the whole amount of
property in the commonwealth liable to be assessed for the public service.
Commonwealth v. Peoples' Savings Bank, 5 Allen, 438, 431 ; Oliver v. Washington Mills, 11 id., 368, 374." Fei Bigelow, Ch. J., in Commonwealth v. Hamilton Manuf. Co., 13 id., 398, 300. It is " in the nature of an excise or duty
on the franchise or privilege of each of the corporations designated, to be
estimated and measured by ascertaining the excess of the market value of
Ihe capital stock or aggregate of the shares, over the value of the real estate
and machinery for which each corporation was assessed, in the town or city
in which it was established and carried on its business." Bigelow, Ch. J., in
In 12 Allen, 301,
v. Lowell Gas Light Co., 13 Allen, 75, 76.
Commonwealth
the judge shows that this is not equivalent to a tax on property, as the value
of the shares may not coi-respond at all to that. See also Manuf. Ins. Co. v.
Loud, 99 Mass., 146 ; Provident Ins. Co. v. Massachusetts, 6 Wall., 611 ; Hamilton Co. ■». Massachusetts, id., 633; Illinois Mut. Fire Ins. Co. «. Peoria, 39
111., 180 ; Coite v. Society for Savings, 32 Conn., 173 ; Society for Savings v.
Coite, 6 Wall., 594; Coite v. Conn. Mut. Life Ins. Co., 36 Conn., 512. That
an excise tax may be imposed on corporations chartered in other states, but
see Attorney General n. Bay State
doing business in the state imposing
Mining Co., 99 Mass., 148. The subject of taxes on foreign insurance companies was much considered in People v. Thurber, 13 111., 554, per Oaton, J., and
per Graves, J. It was objected in
in People ®. State Treasurer, 31 Mich.,
tax
was
void
because
because not uniform that
People v. Thurber, that the
was well
the same sum was not imposed upon each company or agent but
replied that there was no impropriety or injustice in requiring each to contribute to the state revenues in proportion to the amount of business done or
That tax on the market value of the stock of corporations,
money received.
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Taxation of national Ibanks.

By

[CH.

XVIII.

the act ot congress of

June

of stock held by any person or body corporate in any of the national banks, are allowed to be incladed ia the
valuation of personal property "in the assessment of taxes imsuch bank
posed by or under state authority, at the place where
3, 1864, the shares

is -not applicable to the guaranty stock of a mutual life insurance company,
which is rodeemaWe from its earnings, such stock being rather in the nature
of a debt of the corporation than stock as generally understood, see CommonAs to the taxation of the cap■wealth V. Berkshire Life Ins. Co., 98 Mass., 25.

ital of mutual life insurance companies,

see Coite v. Uonn.

Mut. Life Ins.

Co.,

36 Conn., 512.

An English joint stock insurance company, clothed with the right of acting independently of the i-ules that govern an ordinary partnership, is taxable
Oliver v. Liverpool, etc., Co., 100
as a "company incorporated or associated."
Mass, 531; Liverpool, etc., Co. v. Massachusetts, iO Wall., 566.
In Coite v. Society for Savings, 32 Conn., 173, 184, in which a tax on a savings institution measured by the amount of its deposits, was contested on the
ground that, in effect, it was a tax on United States securities in which the
funds of the corporation had been invested, McCurdy, J., speaking of the various methods of taxation, says: " Most commonly the tax is laid upon property. But this is not always the most convenient, expedient or just mode. A
large portion of the national revenues accrues from a tax on incomes, diviIn this state,
dends, licenses, legacies, stamps, etc., irrespective of property.
for manj- j-ears, and until very latelj', the form of taxing lawyers, physicians,
traders, tavern keepers, manufacturers and mechanics, was to assess them,
either at a tixed sum for each respective class, or at the discretion of the

In familiar

'
language, this was called an assessment on the faculty.'
The present statutes are not free from similar provisions. A capitation tax
still remains. The agent, in this state, of an insurance company existing out
'

listers.'

of the state, is required, in consequence of being allowed to conduct business
here, to pay a certain per centage on the amount of his premiums and collections. Auctioneers and express companies are assessed in a like manner.
In
the case of quarry, mine and ore bed companies (joint stock or incorporated),
not only the stock itself, but the franchise is expressly made subject to assessBy a law of 1862, it is enacted that, for the purposes of taxation, no
stock of any railroad company shall be estimated in the list at less than ten
per cent, of its par value, although it was then notorious that much of the

ment.

stock so to be valued was utterly worthless.
These examples show that the
state has ever adopted, at its own will, different bases of taxation as applied
to different subjects, and there is no occasion for surprise that the legislature,

in the matter before us, thought proper to impose a tax directly and specifically on these corporations as such, without reference to their assets. There is
no reason why they should not contribute their full share to support the government through which they exist and flourish."
As to the ta-xation of savings societies in general, see Savings Bank v. New
London, 20 Conn., 111.
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and not elsewhere, but not at a greater

rate than is as-

sessed upon other moneyed capital in the hands of individual
citizens of such state," and not exceeding "the rate imposed upon
the shares of any of the banks organized under the authority of
the state " where the bank is located ; and nothing in the act is to
"
exempt the real estate of such banks from either state, county
or municipal taxes, to the same extent, according to its value, as

Under this act, if no tax is imposed
by the state on shares in state banks, the shares in the national
banks are not taxed at all.-' This difficulty -was met with in states
other real estate is taxed."

whose laws taxed the capital of banks, but not the shares thereof.'
The act of congress does not allow of taxation of the capital,^
nor will it admit of municipal taxation of national bank shares,
when the state banks are exempt therefrom.^ But the fact that
two banks, by their charter, are specially taxed, will not preclude
the taxation of the shares in the national banks by general law,'
neither are the shares to be excluded from taxation, because some
other classes of moneyed capital are exempt from taxation by
It is competent to require that the
law of limited application.^
tax on the shares shall be paid by the bank.''
Van Allen

v.

The Assessors,

i*

Bradley ij. People,
seli, 17 Mich., 479.
2 Smith V.

'Craft

v.
V.

Wall.,

Wall.,

459 ;

First National Bank of

u.

Bradley

v.

17

.

Mich., 479 ; Collins «. ChiFirst National Bank of

11

Minn.,

i}.

Stiltz, id., 338.

«. Rouse, 43 Mo., 67; S. C.

People, 4 id., 459.

Pirst National Bank of Tecum-

Tecumseh,

See

Tuttle, 37 Ind., 332; Wright

'Lionberger

573 ;

Smith

Smith v. Webb,
Meredith, 44. Mo., 500.

cago, 4 Biss., 472.

Hannibal

4

3

500 ;

in error,

9

Wall.,

468.

AjDpeal, 71 Penn. St., 219. The whole subject of taxation under
this law received careful examination in Provident Institution v. Boston, 101
Mass., 575. And see Tappan v. Merchants' National Bank, 19 Wall., 490, opinion by Waite, Ch. J.
* Everett's

'National Bank a. Commonwealth, 9 Wall., 353; Lionberger v. Rouse, id.,
468; First National Bank ■B.Douglass Co., 1 Cent. Law Jour., 584, per Dillon, J. As the federal decisions referred to seem now to have covered the
ground of taxation of national banks, we abstain from reference to many state
decisions.

