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sufficient reason, and due notice having been given when

necessary, it remains to be considered what is the effect of

the dissolution, particularly as respects the powers and du-

§ 267. In generaL
§ 271. Powers of partners after
268. Rights, powers and liabilidissolution-Continue for
ties of surviving partner.
purpose of closing up the
269. How where he continbusiness.
ues business under provis- • 272. - .- Have no power to ~
ions of will
ate new obligations.
!70. Liability of estate.of de273. Powers of settling or liquiceased partner.
dating partner.

ties of the partners. For reasons which will be obvious,

dissolution by death, which completely removes one of the

partners, presents an aspect entirely different from that pre-

sented when dissolution results from any other cause, leav-

ing all partners alive and capable or desirous of acting.

The condition of the surviving partner, therefore, must be

separately considered.

268. Rights, powers and liabilities of the surviving

partner. The death of one partner operates, as has been

seen, to dissolve the partnership. Upon dissolution by death

the entire legal title to all the partnership assets passes to

the surviving partner or partners. 1 They alone, to the ex-

In Barry v. Briggs (1871), 22

Mich. 201, the rule is stated that a

sole surviving partner has the en-

tire legal title to all the partner-

ship assets. He has the right,

acting honestly and with reason-

§ 267. In general.-The firm being dissolved for some
sufficient reason, and due notice having been given when
necessary, it remains to be considered what is the effect of
the dissolution, particularly as respects the powers and duties of the partners. For reasons which will be obvious,
dissolution by death, which completely removes one of the
partners, presents an aspect entirely di:fierent from that presented when dissolution results from any other cause, leaving all partners alive and capable or desirous of a~ting.
The condition of the surviving partner, therefore, must be
separately considered.

able discretion and diligence, to

dispose of them as he pleases, to

settle all debts against the concern,

to make any compromise he may

deem necessary, and to turn the

assets into an available and dis

tributable form. As to partner

ship real estate, see ante, 111.

170

§ 268 •. Rights, powers and liabilities of the surviving
partner .-The death of one partner operates, as has been
seen, to dissolve the partnership. Upon dissolution by death
the entire legal title to all the partnership assets passes to
the surviving partner or partners.1 They alone, to the ex1 In Barry v. Briggs (1871), 22
Mich. 201, the rule is stated that a
sole surviving partner has the entire legal title to all the partnel"ship assets. He has the right,
acting honestly and with reasonable discretion and diligence, to

dispose of them as he pleases, to
settle all debts against the concern,
to make any compromise he may
deem necessary, and to turn the
assets into an available and dis
tributable form. As tO partnPr
ship real estate, see ante,§ 111.

170

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:19 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

EFFECT, ETC., TJPON POWEKS OF PABTNEBS. [ 268.

elusion of the representatives of the deceased partner, have

EFFECT, ETO., UPON POWERS 01" PARTNERS.

[§ 268.

the right to the possession of the partnership property, and

to collect or receive debts due the firm. Causes of action,

at law, survive to or against them, and therefore they alone

are the ones to sue or be sued in respect to partnership deal-

ings. 1 But while they have the legal title, they hold it in

trust for the firm, and it is their duty to apply the assets to

the payment of the debts, to close up the business with rea-

sonable promptness, 2 and to account to the representatives

of the deceased partner for his share of the final balance. 8

In their dealings with partnership assets, the surviving part-

ners are charged with all the duties of fair dealing and re-

gard for the interests of the firm which are required of

other trustees. 4 While engaged in closing up the business,

the surviving partners may exercise such powers as are

reasonably necessary to accomplish that purpose. Thus they

may sell, mortgage or pledge the property, borrow money,*

*The last surviving partner or

partners are to sue and be sued in
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respect of partnership affairs. 1

Lindley on Partnership (EwelFs

ed.), 288.

2 See Clay v. Field (1888), 34 Fed.

Rep. 375, Paige's Partn. Cas. 213.

* See Valentine v. Wysor (1890),

123 Ind. 47, 7 L. R. A. 788.

4 A surviving partner occupies

the position of trustee, and cannot

be permitted to make gain for him-

elusion of the representatives of the deceased partner, have
the right to the possession of the partnership property, and
to collect or receive debts due the firm. Causes of action,
at law, survive to or against them~ and therefore they alone
are the ones to sue or be sued in respect to partnership dealings.1 But while they have the legal title, they hold it in
trust for the firm, and it is their duty to apply the assets to
the payment of the debts, to close up the business with reasonable promptness,2 and to account to the representatives
of the deceased -partner for his share of the final balance. 3
In their dealings with partnership assets, the surviving partners are charged with all the duties of fair dealing and regard for the interests of the firm which are required of
other trustees.' While engaged in closing up the business,
the .surviving partners may exercise such powers as are
_reasonably necessary to accomplish that purpose. Thus they
may seU, mortgage or pledge the property, borrow money, 5

self at the expense of the estate of

a deceased partner. Little v. Cald-

well (1894), 101 Cal. 553, 36 Pac.

Rep. 107, 40 Am. St. Rep. 89; Gal-

braith v. Tracy (1894), 153 III 54,

38 N. E. Rep. 937, 46 Am. St. Rep.

867, 28 L. R. A. 129. He cannot

buy of or sell to himself. Denholm

v. McKay (1889), 148 Mass. 434, 19

N. E. Rep. 551, 12 Am. St Rep. 574.

If he misappropriates the assets,

equity will give relief. Russell v.

McCall (1894), 141 N. Y. 437, 36 N.

E. Rep. 498, 38 Am. St. Rep. 807.

He is bound to keep accurate ac-

counts and to keep the representa-

tives of the deceased partner in-

formed of all that properly con-

cerns them. Heath v. Waters (1879),

40 Mich. 457.

6 Thus in Durant v. Pierson (1891),

124 N. Y. 444, 26 N. E. Rep. 1095, 21

Am. St. Rep. 686, 12 L. R. A. 146,

the court say: "When a partner-

ship is dissolved by the death of a

partner, the survivor is entitled to

the possession and control of the

joint property for the purpose of

closing its business, and to that

end and for that purpose he may,

according to the settled principles

of the law of partnership, admin-

ister the affairs of the firm, and by

sale, mortgage, or other reasonable

disposition of the property, make

provision for meeting its obliga-

171

l The last surviving partner or
partners are to sue and be sued in
respect of partnership affairs. 1
Lindley on Partnership (Ewell's
ed.), 288.
2 See Clay v. Field (1888), 34 Fed.
Rep. 375, Paige's Partn. Cas. 213.
s See Valentine v. Wysor (189~),
123 Ind. 47, 7 L. R. A. 788.
'A surviving partner occupies
the position of trustee, and cannot
be permitted to make gain for himself at the expense of the estate of
a deceased partner. Little v. Caldwell (1894), 101 Cal. 553, 36 Pac.
Rep. 107, 40 Am. St. Rep. 89; Galbraith v. Tracy (1894), 153 IlL 54,
38 N. E. Rep. 937, 46 Am. St. Rep.
867, 28 L. R. A. 129. He cannot
buy of or sell to himself. Denholm
v. McKay (1889), 148 Mass. 434, 19
N. E. Rep. 551, 12 Am. St. Rep. 574.
If he misappropriates the assets,
equity will give relief. Russell v.

McCall (1894), 141 N. Y. 437, 36 N.
E. Rep. 498, 38 Am. St. Rep. 807.
He is bound to keep accurate ac-~
counts and to keep the representatives of the deceased partner in- ·
formed of all that properly concerns them. Heath v. Waters (1879),
40 Mich. 45'1.
5 Thus in Durant v. Pierson (1891),
124 N. Y. 444, 26 N. E. Rep. 1095, 21
Am. St. R ep. 686, 12 L. R. A. 146,
the court say: "When a partnership is dissolved by the death of a
partner, the survivor is entitled to
the possession and control of the
joint property for the purpose of
closing its business, and to that
end and for that purpose he may,
according to the settled principles
of the law of partnership, administer the affairs of the firm, ancl by
sale, mortgage, or other reasonable
disposition of the property, ma.ke ·
proviSion for meeting its obli~
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269.]

LAW OF PARTNERSHIP.

or make an assignment for the benefit of creditors. 1 They

should complete the executory contracts into which the

firm had entered, and for this purpose have the power to

purchase materials, employ assistance or make such other

incidental contracts as the case reasonably requires. 2 Upon

the death of the sole surviving partner before the estate

is closed, his powers and liabilities pass to his administrator

or executor. 8 The right of the survivor to compensation

has already been referred to in a previous section. 4

269. Same subject Continuing business under pro-

visions of will. The authority of the surviving partners

is to close up and not to continue the partnership affairs,

and they have therefore no right to make new contracts,

engage in fresh enterprises or to carry on the partnership

business for any longer period than is reasonably necessary

-or make an assignment for.the benefit of creditors.1 They
should complete the executory contracts into which the
. firm had entered, and for this purpose have the power to
purchase materials, employ assistance or make such other
incidental contracts as the case reasonably requires. 2 Upon
the death of the sole surviving partner before the es~
is closed1 his powers and liabilities pass to his administrator
-or executor.1 The right of ~he survivor to compensation
Iias already been referred to in ~previous section.'

I

to enable the affairs to be closed up without unnecessary

loss or injury. If, in violation of their duty, they do con-

tinue the business, they may be restrained by injunction, or

tions. He may, for that purpose, son v. Senter (1885), 118 U. S. 3, 30
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borrow money, and give a valid L. ed. 49; Williams v. Whedon

pledge of the copartnership prop- (1888), 109 N. Y. 333, 16 N. E. Rep.

erty for its repayment Williams 365, 4 Am. St. Rep. 460; Patton v.

v. Whedon, 109 N. Y. 333, 4 Am. Leftwich (1889), 86 Va. 421, 10 S. E.

St. Rep. 460; Emerson v. Senter, Rep. 686, 19 Am. St Rep. 902, 6 L. R.

118 U. S. 3, 8; Fitzpatrick v. Flan- A, 569); in the absence of a statute

nagan, 106 U. S. 648; Butchart v. forbidding. Shattuck v. Chandler

Dresser, 4 DeGex, M. & G. 542, 10 (1889), 40 Kan. 516, 20 Pac. Rep. 225,

Hare, 453; In re Clough, Bradford 10 Am. St. Rep. 227.

Commercial Banking Co. v. Cure, 2 gee Little v. Caldwell (1894), 101

L. R. 31 Ch. Div. 326." See, also, CaL 553, 36 Pac. Rep. 107, 40 Am.

§ 269. Same subject- Continuing business · under provisions of will.- The authority of the surviving partners
is to close up and not to continue the partnership affairs,
and they have therefore no right to make new contracts,
·engage in fresh enterprises or to carry on the partnership
business for any longer period than is reasonably necessary
·t o enable the affairs to be closed up without unnecessary
loss or injury. If, in violation of their duty, they do continue the business, they may be restrained by injunction, or

Barton v. Love joy (1894), 56 Minn. St. Rep. 89; Calvert v. Miller (1886),

380, 57 N. W. Rep. 935, 46 Am. St 94 N. C. 600; Oliver v. Forrester

Rep. 482. (1880), 96 111. 315.

Although there has been a little 'Galbraith v. Tracy (1894), 153

doubt about the power of the sur- I1L 54, 38 N. E. Rep. 937, 46 Am. St

vivor to make an assignment for Rep. 867, 28 L. R. A. 129; Dayton

the benefit of creditors, the weight v. Bartlett (1882), 38 Ohio St 357;

of authority undoubtedly sustains Brooks v. Brooks (1873), 12 Heisk.

it (Fitzpatrick v. Flannagan (1882), (Tenn.) 12.

106 U. S. 654, 27 L. ed. 211; Emer- <See ante, 118.
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-tions. He may, for that purpose,
borrow money, and give a valid
pledge of the copartnership prop-erty for its repayment. Williams
v. Whedon, 109 N. Y. 333, 4 Am.
St. Rep. 460; Emerson v. Senter,
118 U.S. 3, 8; Fitzpatrick v. Flannagan1 106 U. S. 648; Butchart v.
Dresser, 4 DeGex, M. & G. 542, 10
Hare, 453; In re Clough, Bradford
-Commercial Banking Co. v. Cure,
LR. 31 Ch. Div. 326." See, also,
Barton v. Lovejoy (1894), 56 Minn.
-380, 57 N. W. Rep. 935, 46 Am. St.
Rep. 482.
1 Although there has been a little
doubt about the power of the survivor to make an assignment for
the benefit of creditors, the weight
<>f authority undoubtedly sustains
it (Fitzpatrick v. Flannagan (1882),
1.06 U.S. 654, 27 L. ed. 211; Erner-

son v. Senter (1885), 118 U. S. 8, 30
L ed. 49; Williams v. Whedon
(1888), 109 N. Y. 333, 16 N. E. Rep.
365, 4 Am. St. Rep. 460; Patton v.
Leftwich (1889), 86 Va. 421, 10 S. E.
Rep. 686, 19 Am. St. Rep. 902, 6 L R.
A. 569); in the absence of a statute
forbidding. Shattuck v. Chandler
(1889), 40 Kan. {516, 20 Pac. Rep. 225,
10 Am. St. Rep. 227.
2See Little v. Caldwell (1894), 101
Cal 553, 36 Pac. Rep. 107, 40 Am.
St. Rep. 89; Calvert v. Miller (1886),
94 N. C. 600; Oliver v. Forrester
(1880), 96 Ill. 315.
aGalbraith v. Tracy (1894), 158
Ill 54, 38 N. E. Rep. 937, 46 Am. St.
Rep. 867, 28 L R. A. 129; Dayton
v. Bartlett (1882), 88 Ohio St. 857;
Brooks v. Brooks (1873), 12 Heislr.
(Tenn.) 12.
'See ante,§ 119.
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EFFECT, ETC., UPON POWEBS OF PABTNEE8. [ 270.

lWFJ!:OT, RTO., UPON POW:BRS OJ' P .A.B.TNERS.

they may be held accountable for interest or profits and

[§ 270.

will be charged personally with the losses. 1

they may 'be held accountable for interest or profits and·
will be charged personally with the losses.1
The deceased partner may, however, by his will authorizethe business to be carried on for a period limited therein,
either by the survivors alone or by the survivors and his-executors jointly, ~nd the business may be continued in pursuance of such a provision.2 In such a case, unless there is.
something in the will to indi_cate a contrary purpose, it will
be presumed that the deceased intended to subject to the
·hazard of the business only the capital already embarked in
it, and not the general residue of his estate.1
Where there is no will, the persons who are entitled to-.
receive the deceased partner's share may consent to a continuance of the business on such terms as they may deem,
advisable.'

The deceased partner may, however, by his will authorize

the business to be carried on for a period limited therein,

either by the survivors alone or by the survivors and his

executors jointly, and the business may be continued in pur-

suance of such a provision. 2 In such a case, unless there is

something in the will to indicate a contrary purpose, it will

be presumed that the deceased intended to subject to the

hazard of the business only the capital already embarked in

it, and not the general residue of his estate. 8

Where there is no will, the persons who are entitled to

receive the deceased partner's share may consent to a con-

tinuance of the business on such terms as they may deem

advisable. 4

270. Same subject Liability of estate of deceased

partner. Although^ as has been seen,^ causes of action

against the firm, at common law, survive against the sur-

viving partners only 1 _the estate of the deceased partner is
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not thereby released from alljiability in equity. The sur-

viving partners who had paid the debt might have contribu-

tion in equity from the estate of the deceased partner, and,

by extending this equity of the surviving partners to the

creditor himself, the rule is now established in England and

many of the United States that the creditor may proceed

either against the survivors at law, or, without having any

recourse to them or attempting to exhaust the partnership

assets, he may in equity proceed at once against the estate

of the deceased partner.' In several states by statute this

1 See Story on Partnership, 343; Walker (1880), 103 U. S. 444, 26 L.

Robinson v. Simmons (1888), 146 ed. 404, Paige's Partn. Gas. 209.

Mass. 167, 15 N. E. Rep. 558, 4 Am, < See Robinson v. Simmons, supra.

St. Rep. 299. 'See ante, 268.

3 See Stewart v. Robinson (1889), See Doggett v. Dill (1884), 108

115 N. Y. 328, 22 N. E. Rep. 160, 5 HL 560, 48 Am. Rep. 565, where

L. R. A. 410. many cases are collected; Nelson

'See Smith v. Ayer (1879), 101 v. Hill (1847), 5 How. (U. &) 127.

U. S. 320, 25 L. ed. 955; Jones v.

173
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§ 270. Same subject - Liability of estate of deceased'
partner.-Althongh, ,as h3d, hee11 seen,~uses of action
against the firmJ..!.Lcommon· law, survive against the surviving partners only,, the estate of the deceased partner is-.
not thereby released rom a~ility in equity. T e surviving partners who had paid the debt might have contribution in equity from the estate of the deceased partner, and, .
by extending this equity of the surviving partners to the~
creditor himself, the rule is now established in England and
many of the United States that the creditor may proceed
either against the survivors at law, or, .without having any
recourse to.them or attempting to exhaust the partnership ·
assets, he may in equity proceed at once against the estate ·
of the deceased partner.• In several states by statute this .
1 See Story on Partnership,§ 343;
Robinson v. Simmons (1888), 146
Mass. 167, 15 N. E. Rep. 558, 4 Am.
St. Rep. 299.
.
:i See Stewart v. Robinson (1889),
115 N. Y. 328, 22 N. E. Rep. 160, 5
L. R. A. 410.
ISee Smith v. Ayer. (1879), 101
U. S. 820, 25 L. ed. 955; Jones v.

Walker (1880), 103 U. S. 444, 26. L.
ed. 404, Paige's Pa.rtn. Oas. 209.
'See Robinson v. Simmons,supra. .
6 See ante, § 268.
'See Doggett v. Dill (1884), 108m 560, 48 Am. Rep. 565, where ..
many cases are collected; Nelson1:.
v. Hill (1847)~ 5 How. (U.S.) 127.
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LAW OF P ABT.NERSHIP.

method of procedure is expressly authorized. 1 Other states,

however, such as New York, Georgia, Wisconsin and per-

haps some others have declined to adopt this rule, and per-

mit recourse to the estate of the deceased, only when the

firm and the survivors are insolvent. 1

271. Powers of partners after dissolution Powers

continue for the purpose of closing up the business.

The dissolution of the partnership terminates entirely the

power of each partner to continue to bind the firm by new

method of proced~re is expressly authorized.I Other states,
however, such as New York, Georgia, Wisconsin and perhaps some others have declined to adopt this rule, and permit recourse to the estate of the decease~ only when the
firm and the survivors are insolvent.'
·

contracts. The power of each partner is thenceforward

limited to closing up the partnership affairs, but for this pur-

pose his authority is deemed to continue, with all the rights

and incidents as before. Thus either partner may, after dis-

solution, receive payment of firm debts and give discharges

therefor ; sell the partnership property ; pay the firm debts ; or

do any other act respecting the closing up of previous trans-

actions which he might do if the partnership still continued. 1

Unless they agree otherwise, each of the former partners

has an equal right to the possession of the assets, and is
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under an equal duty to apply them to the discharge of part-

nership obligations. 4

Where there are more than two partners, the majority

have the same power to control the winding up of the busi-

ness that they have to direct its conduct before dissolution. 8

see Camp v. Grant (1851), El. 200; Ruffner v. Hewitt (1874),

21 Conn. 41, 54 Am. Dec. 321; Man- 7 W. Va. 585; Seldner v. Mt. Jack-

ning v. Williams (1851), 2 Mich. 105; son Nat Bank (1887), 66 Md. 488, 59

Ralston v. Moore (1885), 105 Ind, Am. Rep. 190; Perkins v. Butler

243, 4 N. E. Rep. 673; Blair v. Wood Co. (1895), 44 Neb. 110, 62 N. W.

(1884), 108 Pa. St 278; McLain v. Rep. 808; Western Stage Co. v.

Carson (1842), 4 Ark. 164, 37 Am. Walker (1856), 2 Iowa, 504, 65 Am.

Dec. 777. Dec. 789; Davis v. Megroz (1893),

2 See Pape v. Cole (1873), 55 N. Y. 55 N. J. L. 427.

124, 14 Am. Rep. 198; Sherman v. Gray v. Green (1894), 142 N. Y.

Kreul (1877), 42 Wis. 33; Fallen v. 316, 37 N. E. Rep. 124, 40 Am. St.

Whitfield (1875), 55 Ga. 174; Pear- Rep. 596.

son v. Keely (1845), 6 B. Mon. (Ky.) 8 Western Stage Co. v. Walker,

128, 43 Am. Dec. 160. supra.

See Heart v. Walsh (1874), 75
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§ 271. Powers of partners after dissolution - Powers

-continue for the pui·pose of closing up the business.The dissolution of the partnership terminates entirely the ·
power of each partner to continue to bind the ~rm by new
contracts. The power of each partner is thenceforward
limited to closing up the partnership affairs, but for this purpose his authority is deemed to continue, with all the rights
and incidents as before. Thus either partner may, after dissoluti~n, receive payment of firm debts and give discharges
therefor; sell the partnership property; pay the firm debts; or
do any other act respecting the closing up of previous transactions which he might do if the partnership still continued. 1
Unless they agree otherwise, each of the former partners
has an equal right to the possession of the assets, and is
under an equal duty to apply' them to the discharge, of partnership obligations.'
Where there are more than two partners, the majority
have the same power to control the winding up of the business that they have to direct its conduct before dissolution. 6
I Thus, see Camp v. Grant (1851), Ill. 200; Ruffner v. Hewitt- (1874),
21 Conn. 41, 54 Am. Dec. 321; Man- 7 W. Va. 585; Seldner v. Mt. Jackning v. Williams (1851), 2 Mich. 105; son Nat. Bank (1887), 66 Md. 488, 59
Ralston v. Moore (1885), 105 Ind. Am. Rep. 190; Perkins v. Butler
243, 4 N. E. Rep. 673; Blair v. Wood Co. (1895), ·44 Neb. 110, 62 N. W.
(1884), 108 Pa. St. 278; McLain v. Rep. 808; Western Stage Co. v.
Carson (1842), 4 Ark. 164, 37 Am. Walker (1856), 2 Iowa, 504, 65 Am.
Dec. 789; Davis v. Megroz (1898),
Dec. 777.
2 See Pape v. Cole (1873), 55 N. Y. 55 N. J. L. 427.
124. 14 Am. Rep. 198; Sherman v.
4 Gray v. Green (1894), 142 N. Y.
Kreul (1877), 42 Wis. 33; Pullen v. 316, 37 N. E. Rep. 124, 40 Am. St.
Whitfield (1875), 55 Ga. 174; Pear- Rep. 596.
son v. Keely (1845), 6 B. Mon. (Ky.)
11 Western Stage Co. v. Walker,
128, 43 Am. Dec. 160.
supra.
1 See H eart v. Walsh (1874), 75
174
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EFFECT, ETC., UPON POWEBS OF P.AJBTNEBS. [ 272, 273.

272. No power to create new obligations. But

DTEOT, ETO., UPON POWERS OF P4RTNEBS.

(§§ 272, 273.

with the closing up or completion of old transactions the

power of each partner after dissolution ends. He cannot

create new obligations, or vary the character, form, or obliga-

tion of those already existing. Hence he cannot, after dis-

solution, bind his partners by making, accepting, indorsing

or renewing negotiable paper; create a new or revive an

old debt against them; remove the bar of the statute of lim-

itations as to them, or bind them by admissions or declara-

tions not relating to prior transactions; 1 provided, of course,

in all cases, that due notice of the dissolution had been

given. 2

273. Powers of settling or liquidating partner. In-

stead of all the partners participating in the settlement of

the partnership affairs after dissolution, as contemplated in

the last section, the partners may, upon such dissolution,

agree that one of the partners only shall proceed to liquidate

the affairs of the firm. An express agreement to this effect

is not indispensable ; it may be shown by acquiescence. The
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effect of such an agreement is not to enlarge the powers of

the settling partner, but to exclude the others from partici-

§ 272. - - No power to create new obligations.- But
with the closing . up or completion of old transactions the
power of each partner after dissolution ends. He cannot
create new obligations, or vary the character, form or obligation of those already existing. Hence he cannot, after dissolution, bind his partners by making, accepting, indorsing
or renewing negotiable paper; create a new or revive an
old debt against them; remove the bar of the statute of limitations as to them, or bind them by admissions or declarations not relating to prior transactions ;1 provided, of course,
in &1.1 cases, that due notice of the dissolution had been
given. 2

pation. Such an agreement could not, of course, affect third

persons who had no notice of it, but if they have notice they

will be subject to the equities of the partners if they do not

deal only with the partner so specified.

1 See Humphries v. Chastain There are cases holding other-

(1848), 5 Ga. 166, 48 Am. Dec. 247; wise as to the power of one part-

White v. Tudor (1860), 24 Tex. 639, ner to prevent the operation of the

76 Am. Dec. 126; Van Keuren v. statute of limitations by adtnis-

Parmelee (1849), 2 N. Y. 523, 51 sions or payments, following Whit-

Am. Dec. 322; Tate v. Clements comb v. Whiting, 2 Doug. (Eng.)

(1878), 16 Fla. 339, 26 Am. Rep. 709; 652, such as Beardsley v. Hall (1869),

Mayberry v. Willoughby (1877), 5 36 Conn. 270, 4 Am. Rep. 74; Mer-

Neb. 368, 25 Am. Rep. 491; Pen- ritt v. Day (1875), 38 N. J. L. 32, 20

noyer v. David (1860), 8 Mich. 407; Am. Rep. 362, but the weight of

Clement v. Clement (1887), 69 Wis. authority is opposed to these cases.

599, 35 N. W. Rep. 17, 2 Am. St 2 In Tate v. Clements, supra, it is,

Rep. 760. indeed, said that notice is not neo-
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§ 273. Powers of settling or liquidating partner.- Instead of all the partners participating in the settlement of
the partnership affairs after dissolution, as contemplated in
the last section, the partners may, upon such dissolution,
agree that one of the partners only shall proceed to liquidate
the affairs of the firm. An express agreement to this effect
is not indispensable; it may be shown by acquiescence. The
effect of such an agreement is not to enlarge the powers of
the settling partner, but to exclude the others from participation. Such an agreement could not, of course, affect third
persons who had no notice of it, but if they have notice they
will be subject to the equities of the partners if they do not
deal only with the partner so specified.
l See Humphries v. Chastain
There are cases holding other(1848), 5 Ga. 166, 48 Am. Dec. 247; wise as to the power of one part.
White v. Tudor (1860), 24 Tex. 639, ner to prevent the operation of the
76 Am. Dec. 126; Van Keuren v. statute of limitations by admisParmelee (1849), 2 N. Y. 523, 51 sions or payments, following WhitAm. Dec. 322; Tate v. Clements · comb v. Whiting, 2 Doug. (Eng.)
(1878), 16 Fla. 839, 26 Am. Rep. 709; 652, such as Beardsley v. Hall (1869),
. Mayberry v. Willoughby (1877), 5 36 Conn. 270, 4 Am. Rep. 74; Me:rNeh 368, 25 Am. Rep. 491; Pen- ritt v. Day (1875), 38 N. J. L. 82, 20
noyer v. David (1860), 8 Mich. 407; Am. Rep. 362, but the weight of
Clement v. Clement (1887), 69 Wis. authority is opposed to these cases.
599, 35 N. W. Rep. 17, 2 Am. St.
2 In Tate v. Clements. supra, it is,
Rep. 760.
indeed, said that notice is not neo175

273.] LAW OF PARTNERSHIP.

§ 273.]

LAW OF P A.RTNERSHIP.

The liquidating partner is bound to be diligent and must

not unreasonably prolong the settlement. If he does, equity

may interfere. His duty of good faith and fair dealing is

perhaps intensified by his position as sole administrator.

He has, like any other partner after dissolution, power to

wind up and complete partnership transactions only, and

not to create new debts or obligations against his former

partners; but for the purposes of winding up, collecting

debts, discharging obligations, and reducing the assets to an

available and distributable form, all the powers of the part-

ners are concentrated in him and may be exercised accord-

ingly. 1

essary, as the requirement of notice 591; Gilmore v. Ham (1894), 142

has reference to future dealings N. Y. 1, 36 N. E. Rep. 826, 40 Am,

only; but see Clement v. Clement, St. Rep. 554. In Pennsylvania, see

supra; Sage v. Ensign (1861), 2 Estate of Davis (1840), 5 Whart.

Allen (Mass.), 245. 530, 34 Am. Deo. 574; Fulton v.

i See Palmer v. Dodge (1854), 4 Central Bank (1879), 92 Pa. St. 112;

Ohio St 21, 62 Am. Dec. 271; Hit Earon v. Mackey (1884), 106 Pa, St.
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ton v. Vanderbilt (1880), 82 N. Y. 452.

The liquidating partner is bound to be diligent.and must
not unreasonably prolong the settlement. If he does, equity
may interfere. His duty of good faith and fair dealing is
perhaps intensified by his position as sole administrator.
He has, like any other partner after dissolution, power to
wind up and complete partnership . transactions only, and
not to create new debts or obligations against his former
partners; but for the purposes of winding up, collecting
debts, discharging obligations, and reducing the assets to an
available and distributable form, all the powers of the partners a~e concentrated in him and may be exercised accordingly.1
essary, as the requirement of notice 591; Gilmore v. Ham (1894), 142·
has reference to future dealings N. Y. 1, 36 N. E. Rep. 826, 40 Am.
only; but see Clement v. Clement, St. Rep. 55'4. In Pennsylvania, see
8'Upra; Sage v. Ensign (1861), 2 Est~te of Davis (1840), 5 Whart..
Allen (Mass.), 245.
530, 34 Am. Dea. 574; Fulton v.
I See Palmer v. Dodge (1854), 4 Central Bank (1879), 92 Pa. St. 112;
Ohio St. 21, 62 Am. Dec. 271; Hil- Earon v. Mackey (1884), 106 P& St..
ton v. V a.nderbilt (1880), 82 N. Y. 452.
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