CHAPTER XIX

COST OF DISCOVERY EXAMINATION
There are certain fixed charges for serving the sub
poena, swearing the witness, and certifying the record of
the examination. The exact amount allowed for 'each of
these incidentals varies in the different states. While
the amount for serving the subpoena usually is small the
very fact that there is any charge is one of the things
which encourages the taking of examinations by stipula
tion. There is usually a requirement that witness ' fees
be tendered or paid. Three plans are in use as to the
fees for taking down the testimony : ( 1 ) The compensa
tion may be upon the basis of the amount of the testi
mony which is taken down, i. e., either by the page, folio
or hundred words. This is the most extensively used
plan. Representative allowances under this plan are :
Wisconsin, twelve cents per folio ; New Jersey, twenty
cents per page ; Missouri, fifteen cents per hundred
words ; Ohio and Nebraska, ten cents per hundred words.
(2) The compensation may be upon the basis of the
amount of testimony, plus a fee to the officer for the
general conduct of the examination. Some form of this
plan is necessary in the states wherein a trained officer is
employed in addition to the stenographer. (3) The com
pensation may be upon the basis of the time consumed
in taking down the examination. Only Ontario employs
this plan. If there is no request for copies the only
recompense is two dollars per hour. The· comparative
smallness of the fee is revealed by the . testimony of re
porters that approximately thirty-five to forty folios are
taken down on the average per hour.
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In · Wisconsin and in Missouri where a commissioner
with legal training supervises the examination the fees
run slightly higher. The fees allowed in Wiscomlin are
as follows : three dollars per diem for the commissioner ;
twelve cents per folio for taking down and writing up
the original ; five cents · to eight cents for copies. The
rate varies in different localities. The commissioner gets
his per diem fee and in addition a portion of the fees
for stenographic service. The division of fees between
the commissioner and the reporter varies in different
places and among different officers. In Madison the
usual division is ten cents to the reporter and two cents
to the commissioner on the original, with copies at five
cents each going entirely to the reporter. Of course the
commissioner keeps all of the per diem charges as well
as the other incidental charges, if any. In Milwaukee
there is a variance but the average division seems to be
eight cents to the reporter and four cents to the com
missioner on originals, and four cents to the reporter and
two cents to the commissioner on copies. Sometimes a
flat fifty-fifty division obtains . . In Milwaukee the busi
ness of court commissioners is not unprofitable, some
thing like one hundred thousand dollars being the
combined earnings of the various commissioners. A dif
ferent plan for the payment of the commissioner is fol
lowed in Missouri. If either party requests the appoint
ment of a commissioner, the latter must be paid an addi
tional per diem charge, which supposedly shall not
exceed ten dollars. 1
The average . cost per examination, excluding the cost
of copies, seems to be between ten dollars and fifteen
dollars in the states wherein the ordinary deposition pro
cedure is used. Both the testimony of lawyers and in
spection of records with the notary's fees marked there
on indicates that this is' the average cost. Some lawyers
·

1 Of. Manning

v.

Roberts (1900) 83 Mo. App. 627.
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said that the average cost was nearer to twenty dollars
per examination than to either fifteen dollars or ten dol

lars. That the average figure in these states will not run
over fifteen dollars is indicated by statistics concerning
costs in Wisconsin, for there the fee rate is higher than in
the states which use the deposition procedure. In Madi
son, Wisconsin, the average cost,. excluding copies, among
seventy-two examinations which were inspected was fif
teen dollars and ninety-one cents, whereas the similar
figure for fifty-eight examinations in Milwaukee was fif
teen dollars and two cents. The highest cost found was

sixty-six dollars and sixty cents, and the lowest, four
dollars and twenty cents. Two devices for reducing ex

pense in discovery examination are being used, especially
in the smaller cities and towns. These are use of the
stenographer of the examining lawyer 's office, by agree

ment, rather than use of a special officer, and elimination
of the necessity of having the stenographer 's shorthand
notes transcribed.
It is uniformly provided that the applicant for discov

ery shall pay all costs of the examination in the first
instance. The usual rule is that the costs of the deposi
tion may be taxed to the losing party only in the event
the deposition is used at the triaP The right to tax in

Missouri is dependent upon whether the depositions are

filed rather than upon whether they are used. This rule
has caused the cost element to play an unusually prom

inent part in discovery examinations . . More objection

is made by Missouri lawyers to the expense of deposi
tions than to any other feature. Complaint is less notice
able in other states where the theOI'Y is that until the
dep osition is used at the trial all expense incident there

to should be considered as a part of the cost of preparaI In addition to the statutes see: Citizens Nat. Bank v. Alexander
(1905) 34 Ind. App. 596, 73 N. E; 279.
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tioil fo� trial and should be borne by the party taking
.,
the deposition.
An illustration of the manner in which costs may be
handled as a weapon to secure the effective administra
tion of other incidents of an examination for discovery
is afforded by the Missouri experience. If a party in
taking a deposition requests the officer in charge to com
mit the witness for a refusal to answer a question, and
the circuit court' later decides that the refusal of the
witness was justified, t4e court may force the party who
requested the commitment to pay the witness all costs in
curred by him in effecting his discharge, and in addition an attorney 's fee not exceeding twenty-five dollars,
and may delay any further examination of the witness
until such costs are paid.8 In Massachusetts the court
may direct who shall bear the cost either by general rule
or by special order in each case. In Ontario the costs
of an examination are borne in the first instance by the
party taking and cannot be taxed as disbursements un
less the taxing officer so directs.4 He may allow either
all or only a part to be taxed. Whether the deposition
was used at the trial or not is not controlling as to

whether the cost of the examination was reasonably in
curred.11 In 1894 a rule was passed making costs of a
discovery examination to be borne in any event by the
party taking same unless otherwise ordered by the trial

judge, but this rule was later changed so as to leave the
matter in the discretion of the taxing officer as it is at
present.6 As a matter of practice costs of discovery are
usually taxed to the losing party. But tlie possibility

that they may not be allowed has been found to be a salu
tary protection.
8 Mo. Rev. Stat. (1919) see. 5460; In re Whieker (1914) 187 Mo. App.
96, 173 s. w. 38.
4 Rule 654.
II Ontario Judicature Act (Holmested, 1915) p. 1326.
'
6 Cf. 39 Canada L. Jour. 772.

·
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Defendants pay the greater portion of the costs of
discovery examinations as a practical matter. Repre
sentatives of insurance, railway and traction companies,
make the most frequent use of the procedure. They
regard costs as secondary to the successful defense or
settlement of the action. If they are successful in de
fending the action it usually happens that they cannot
tax for depositions which they have taken, either be
cause there has been no use of them at the trial, or be
cause it is impossible to recover the costs from the plain
tiff. If a settlement is effected, it is usually provided
that the defendant will assume all costs.

