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This was a writ of error, brought by Cyrus Fowler and
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others against Elias Towle. The writ of error is dated

October 1, 1869.

FOWLER V. TOWLE.

The original action was replevin, for a meeting-house

bell, in favor of Towle, against Fowler and others. The

Supreme Judicial Court of New Hampshire.

plea was non cepit, with a brief statement, giving notice of

title to the bell in the defendants and others. By consent

of the parties, the action was tried by the court at Free-

1870.

49 New Hampshire, 507.

dom, after the adjournment of the May term, 1868. Neither

r»arty requested the court to report the facts found, nor

'he conclusions of law upon them. At the close of the

'rial, the cause was reserved for consideration upon writ-

ten arguments, and the finding of the court was subse-

quently filed in the clerk's office. The finding, after giv-
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ing a description of the action, concludes as follows :

"The case was well tried, and the evidence and law were

well argued by the respective counsel engaged, in writing.

The court, after a mature examination and consideration

of the facts and evidence, and the law applicable thereto,

has 'Come to the conclusion, that the said Elias Towle re-

cover of said defendants one dollar, for his alleged dam-

ages for the alleged caption and detention of said bell men-

tioned in his declaration; and also that plaintiff be re-

stricted to the recovery of one dollar in full of all costs

whatsoever in this suit. Gr. W. N., Jus. &c.

''The finding of the court is also upon the further limi-

tation and condition, that if the defendants shall under-

take either by transfer of the action to the full court or

otherwise, to delay immediate judgment according to the

aforesaid finding of the court, then the plaintiff by way of
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This was a writ of error, brought by Cyrus Fowler and
others against Elias Towle.
The writ of error is dated
October 1, 1869.
The original aiction was replevin, for a meeting-house
bell, in favor of Towle, against Fowler and others.
The
plea was non cepit, with a brief statement, giving notice of
title to the bell in the defendants and others. By consent
of the parties, the action was tried by the court at Freedom, after the adjournment of the May term, 1868. Neither
narty requested the court to report the facts found, nor
i-he conclusions of law upon them.
At the close of the
·ial, the cause was reserved for consideration upon written arguments, and the finding of the court was subsequently filed in the clerk's office.
The finding, after giving a description of the action, concludes as follows:
''The case was well tried, and the evidence and law were
well argued by the respective coun el engaged, in writing.
The court, after a mature examination and consideration
of the fact and evidence, and the law applicable thereto,
has •Come to the conclusion, that the said Elias Towle recover of said def end ants one dollar, for his alleged damages for th e allecred caption and detention of said bell mentioned in hi declaration; and also that plaintiff be restricted to the recovery of one dollar in full of all costs
what oever in this suit.
G. W. N., J us. &c.
''The :findino· of the court is also upon the further limitation and condition, that if the defendants hall undertake eith r by tr n fer of the action to the full court or
otherwi
to d lay immediate judgment a cording to the
aforesaid :finding of the court, then the plaintiff by way of
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penalty, shall be allowed to recover the whole amount of

his legal costs from the beginning, and also if the plaintiff

shall attempt to transfer this action as aforesaid or other-

wise disturb the aforesaid finding of the court, then, in

such case, the court orders that, by way of penalty, the

aforesaid finding shall be wholly reversed and annulled,

and that the said defendants recover as damages against

said plaintiff the value of the bell, being three hundred dol-

lars, with interest from the 5tli day of July, A. D. 1867,

and full costs of court.

G. W. N., Jus. &c.

"The action on the docket having been continued nisi

judgment is therefore ordered as of the last term for plain-

tiff for one dollar debt, and one dollar costs, and the clerk

will enter it up accordingly. G. W. N., Jus. &c."

**********

In the assignment of errors in this case the plaintiffs in

error pray that "the judgments aforesaid may be reversed
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and held for nothing, and that they may be restored to all

things they have lost by reason thereof."

**********

The defendant in error moved to quash the writ of error

upon its return into court, and the parties agreed that

"pleas may be filed and argued without prejudice to de-

fendant's motion to quash in the same brief in which said

motion is argued." No plea has been furnished, and the

defendant in error relies solely upon his motion to quash.

Sargent, J. The first ground taken by defendant in

error, on his motion to quash is, that in this class of cases,

error does not lie. That the proceeding being entirely

by force of special statute, is not a proceeding according

to the course of the common law, and therefore that cer-

tiorari should have been the form of proceeding instead of

error.

Wliat are the statute provisions applicable to this case?

Sees. 1 and 2 of chap. 189, (lenl. Stats., prescribe the juris-

diction of this court at the law terms, while sec. 3 does the

same at the trial terms, as follows: "At the trial terms

they shall take cognizance of civil actions and pleas, real,

personal and mixed, according to the course of the com-

mon law," etc. Sec. 4 then provides that "in civil actions
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penalty, hall be allowed to re.cover the whole amount of
his legal co ts from the beginning, and al o if th plaintiff
hall attempt to tran fer thi action as afor aid or otherwi e di turb the afore aid .finding of the court then, in
such ca e, the ourt order that by way of penalt , the
afore aid finding hall be wholly rever
and annulled,
and that the aid def ndant re OYer as da ao· ao·ain t
aid plaintiff tlie Yalu of the bell, being tllTee hundred dollars, with interest from the 5th day of July, A. D. 1867,
and full costs of c9urt.
G. W. N., Ju . &c.
''The action on the docket havin · been continued nisi
judgment is therefore ordered as of the la t term for plaintiff for one dollar debt and one dollar co t and the ·clerk
G. W. N. J us. &c. ''
will enter it up accordin ly.
* * * * * * * * * *
In the a ignm nt of error in thi case the plaintiffs in
error pray- that ''the judgment afore aid may be reversed
and held for nothincr, and that they may be restored to all
thing they have lo t by reason thereof.''
* * * * * * * * * *
The defendant in error moYed to qua h the writ of error
upon its return into c urt and the partie a gre d that
''plea may be filed and arcrued without prejudi e to defendant's motion to qua h in the ame hr ief in "hieh aid
motion i argued." No plea ha been furni. hed and the
defendant in error r eli
olely upon hi motion to qua h.

* * * * * * * * * *
SARGE T, J.
The fir t ground taken by d f ndant in
error on hi m tion t qua h j , that in thi la, of ca es,
error doe not lie.
That the proceedin°· being- enHrelv
by force of p ial tatute i not a proceedin · a.n ordin
to the cour e of the ommon law and th refor that certiorari hould ha e be n the form of proceedincr in tead of
error.
What are the tatut r vi. ion applica
8 c . 1 nd 2 of h p. 1 ~. G nl. Stat . pr
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ame at th rial term , a foll w : '' t the trial term
th , hall tak •ocrniza
of civil action and 1 a real
p r. onal and mixed a cord in er to th co r e f the common law," etc. Sec. 4 th n provid that "in civil actions
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the court shall try the facts in controversy and assess the

damages, if the parties so elect, and judgment rendered on

such trial shall be conclusive as if rendered on the verdict

of a jury;" and sec. 5 provides that "the decision of the

court in such case, shall be in writing, if either party so

requests, stating the facts found and the conclusions of

law upon them, which shall be filed and recorded, and

either party may except to any ruling or decision of the

court in matters of law in the same manner and with like

effect, as upon a trial by jury. ' '

Now the question is, whether the substitution of the

court for the jury, to settle the questions of facts, by agree-

ment of parties, so far changes the nature of the whole pro-

ceeding, that it is no longer ''a civil action or plea" prose-

cuted "according to the course of the common law?" The

writ is the same; the service the same; the entry in the

court the same; the defendant's appearance the same; the

pleadings the same; the issue joined is the same; and, af-
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ter verdict, the judgment must be the same; and shall have

the same effect, as though rendered upon a verdict of the

jury; and provision is made, that either party requesting

it, shall have the decision in writing, and may except to any

ruling or decision of the court in matters of law, in the

same manner, and with the same effect, as upon a trial by

jury.

When all these facts are considered, and also the fact

that it is only by agreement of the parties, that this change

can be made, and that all the proceedings, both before and

after trial, are to be the same in both cases, we are satis-

fied that this arrangement of the parties as to the trier of

the facts, does not change the nature of the proceeding any

more than it does the form, and was not designed to

change either.

It is a sufficient answer to this suggestion, that if by

this agreement of the parties, and this trial of the facts

by the court instead of a jury, the proceeding is changed

so as to be no longer a "civil action or plea according to

the course of the common law," then the court at the trial

term would no longer have jurisdiction of the case, be-

cause it clearly does not come under any of the other heads

enumerated in sec. 3, and unless it continues to be what it

was when it was commenced, viz., a civil action or plea ac-
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the court shall try the facts in controversy and assess tlw
damages, if the parties so elect, and judgment rendered 011
, uch trial shall be conclusiYe as if rendered on the verdict
of a jury;'' and sec. 5 provides that ''the decision of the
court in such case, shall be in writing, if either party so
requests, stating the facts found and the conclusions of
law upon them, which shall be filed and re.corded, and
either party may except to any ruling or decision of the
court in matters of law in the same manner and with like
effect, as upon a trial by jury.''
Now the question is, whether the substitution of the
court for the jury, to settle the questions of facts, by agreement of parties, so far changes the nature of the whole pro ceeding, that it is no longer "a civil action or plea" prosecuted "according to the course of the common law~" ·The
writ is the same; the service the same ; the entry in the
court the same; the defendant's appearance the same; the
pleadings the same; the issue joined is the same; and, after verdict, the judgment must be the same; and shall have
the same effect, as though rendered upon a verdict of thr
jury; and provision is made, that either party requestinp·
it, shall have the decision in writing, and may except to an.\·
ruling or decision of the court in matters of law, in the
same manner, and with the same effect, as upon a trial by
JUry.
When all these faicts are considered, and also the fact
that it is only by agreement of the parties, that this change
can be made, and that all the proceedings, both before and
after trial, are to be the same in both cases, we are satisfied that this arrangement · of the parties as to the trier of
the facts. does not change the nature of the proceeding any
more than it does the form, and was not designed to
change eith r.
It is a sufficient answer to this suggestion, that if by
' thi. aO'reement of the partie , and this trial of the facts
by the court instead of a jury, the proceeding is changed
so as to be no longer a ''civil a<Ction or plea according to
the course of the common law," then the court at the trial
term would no lonO'er have jnriRdiction of the case, berau. e jt cl arlv fo R not rome und r any of the other head.
rm1m0rc1terl i~ Rer. :1, anrl nn I RR it rontinueR to be what it
a. wb n it wa · mmenred, viz., a civil adion or plea ac-
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cording to the course of the common law, the court would

cease to have jurisdiction of the same at the trial term, be-

cause it is only as such an action or plea, that the court at

that term has any jurisdiction of the case. This position

of the defendant in error is not well taken.

A writ of error would be the proper remedy in a case

tried by the court, under sees. 4 and 5 in all cases, where

it would be the remedy if the same case had been tried by

the jury, instead of the court. The court was substituted

for the jury in this case, to try the facts, by express agree-

ment of the parties; but while the court thus settles the

questions of fact, in the capacity of a jury, still the judge

retains all his powers as judge in questions of law, and

may exercise the same discretion in allowing or limiting

costs, that he might before, so that while acting as a jury,

to try the facts, he has no power over the costs, either

to allow or disallow, or limit, yet as judge, he may pass

upon the question of costs.
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And while the judge who thus acts in the double capacity

of judge and jury has, and may exercise all the powers

both of the judge and jury, still he has no powers in addi-

tion to those which the court and jury have in any ordin-

ary case. Having premised thus much, in relation to the

powers and duties of the judge, who acts as judge and

jury both, in the trial of a cause, let us look at the verdict

in this case, and see how much of it is a finding upon ques-

tions of fact, and what part of it is simply a ruling upon

questions of law, or the exercise of the discretion vested

in the court.

So far, as the limiting of the original plaintiff's costs

is concerned, that was a matter within the discretion of

the court, as a court, and had nothing to do with the find-

ing of the facts, and no exception would lie to the ruling

of the court, upon a matter like this, which is placed by law

in the discretion of the court, and it seems equally well set-

tled, that a writ of error will not lie in such a case.

Rochester v. Roberts, 29 N. H. 360, 368.

To this part of the verdict, then, there could be no ex-

ception, and there was no error. And if there had been

error in this, the plaintiffs in review being the original

defendants, would liardly insist upon having that cor-

rected, and being compelled to pay full costs, instead of
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cording to the course of the common law, the court would
cease to have jurisdiction of the same at the trial term, because it is only as such an action or plea, that the court at
that term has any jurisdiction of the ·case. This position
of th e defendant in error is not well taken.
A writ of error would be the proper remedy in a case
tried by the court, under secs. 4 and 5 in all cases, where
it would be the remedy if the ame case had been tried by
the jury, instead of the court. The court was sub tituted
for the jury in this case, to try the facts, by express agreement of the parties; but whil the court thus settle the
qu estions of fact, in the capacity of a jury, still the judge
r etains all his powers as judge in que tions of law, and
may exer.cise the same discretion in allowing or limiting
cost s, that he might before, o that while acting as a jury,
to try the fact , he ha no power oyer the costs either
to allow or di" allow, or limit, yet as judge, he may pass
upon the question of costs.
And while the judge who thus acts in the double capacity
of judge and jury has, and may exercise all the powers
both of the judge and jury, still he has no powers in addition t o those which the court and jury have in any ordinary ca e. Ha ing premi ed thus much, in relation to the
powers and duties of the judge, who acts as judge and
jury both, in the trial of a cause, let us look at the verdict
in this case, and see how much of it is a finding upon question of fact, and what part of it is imply a ruling upon
que tions of law, or the exerci e of the discretion vested
in the court.
So far, as the limiting of the original plaintiff's co ts
is concerned that was a matter within the discretion of
the court, as a court, and had nothing to do with the finding of the fact and no exception would li to the ruling
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in the di .cretion of the court, and it seem equally well ttled that a writ of error will not lie in uch a ca e.
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To thi part of the v rdict th n th re could be no e ception and th r wa no rror. And if there had been
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the limited amount fixed by the judge who tried this cause.

That is not one of the errors assigned in this case.

The other part of the verdict (omitting now the condi-

tional portions of it) is "that said Towle recover of said

Fowler & als. one dollar as damages for the caption and

detention of said bell mentioned in his declaration." As

there was no request to state in writing either the facts

found, or the conclusions of law upn the facts in the case,

by either side, we think this finding is plain, intelligible

and explicit enough, to answer the requirements of the

law.

In order to reach that conclusion, the facts found must

have been, that the bell in question belonged to Towle,

and as he had taken the bell into his possession upon

the replevin writ, all he could recover would be the dam-

ages for the wrongful taking and detention of it, and

that is, what he does recover by this verdict and judgment.

This is such a finding that judgment may be properly
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rendered upon it.

**********

Let us next consider the remaining or conditional por-

tion of the verdict in this case. It will be observed, that the

finding of the court is in three separate and distinct parts ;

the first and third relate to the same subject-matter; the

first, the finding of one dollar damages and the limiting

the costs to one dollar; the third, ordering a judgment on

that finding, according to its terms. These, too, are con-

sistent with each other, and are perfect in themselves, and

each is signed separately, and neither of them contains

anything, as matter of fact, which the presiding judge

might not properly find, acting in place of a jury, or as

matter of law, which the same judge acting as court, might

not properly do and order.

But the second or conditional part of the verdict is all

inconsistent with the other findings, it is all conditional,

not upon the law or facts of the case, but upon the future

conduct of the parties, and was intended to be held over

both parties, as it would seem, in ierrorem, in order to in-

duce them to abide by the first award, and submit to the

judgment, which was ordered thereon. This portion of

the verdict is entirely separate from all the rest, and is

signed separately.
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the limited amount fixed by the judge who tried this cause.
That is not one of the errors assigned in this case.
The other part of the verdict (omitting now the conditional portions of it) is "that said Towle recover of said
Fowler & als. one dollar as damages for the caption and
detention of said bell mentioned in his dedaration. '' As
there was no request to state in writing either the facts
found, or the conclusions of law upn the f acts in the case,
by either side, we think this finding is plain, intelligible
and explicit enough, to answer the requirements of the
law.
In order to reach that conclusion, the facts found must
have been, that the bell in question belonged to Towle,
and as he had taken the bell into his possession upon
the replevin writ, all he could recover would be the damages for the wrongful taking and detention of it, and
that is, what he does recover by this verdict and judgment.
This is such a finding that judgment may be properly
rendered upon it.

* * * * * * * * * *
Let us next consider the remaining or conditional por·
tion of the verdict in this case. It will be observed, that the
finding of the court is in three separate and distinct parts;
the first and third relate to the same subject-matter; the
first, the finding of one dollar damages and the limiting
the costs to one dollar; the third, ordering a judgment on
that finding, according to its terms. These, too, are consistent with each other, and are perfect in themselves, and
each is signed separately, . and neither of them contains
anything, as matter of fact, which the presiding judge
might not properly find, acting in place of a jury, or as
matter of law, which the same judge acting as court, might
not properly do and order.
But the second or conditional part of the verdict is all
incon, istent with the other findings, it is all conditional,
not u on the law or facts of the case, but upon the future
onduct of the parties, and was intended to be held over
b th partie , as it would seem, in terrorem, in ord.er to indu e th m to abid by the first award, and submit to the
judgment, which was ordered thereon. This portion ~f
the verdict is entirely separate from all the rest, and is
igned separately.
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Whence did the presiding judge, who tried this cause,

derive his power to make orders as to the future conduct

of these parties? The power to deprive them of rights

which the law had given them, the power to punish them

for resorting to those remedies which the law has pro-

vided for all good citizens ? He could not derive this power

from the agreement of the parties, because this agreement

was simply, that the court should act in the place of the

jury in finding the facts in the case, and gave the court no

additional powers as a court. After that agreement, the

presiding judge, had just the powers he had before as

presiding judge, and in addition, the power and authority

to find the facts in the case, upon legal testimony, and

that was all.

A jury may mistake their province, and undertake to

find something, that was not in issue, but such part or

parts of their verdict would be rejected as surplusage, and

only such part as was confined to the issue raised by the
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pleadings, could stand as a verdict. Tucker v. Cochran,

47 N. H. 54. So far, then, as he acted as a jury, the pre-

siding judge, had no authority or power to undertake to

regulate the future conduct of these parties, and so far

the verdict can have no force or effect. While acting as

judge, he had the power to limit costs, in his discretion,

and to order judgment upon the verdict he had rendered,

still he had no more power than he would have had if

the jury had found the verdict upon the evidence. In such

case, he would have the power to set aside the verdict

if a proper case was made, or to order judgment upon it,

or to continue the cause, but he had no power or jurisdic-

tion to put the parties under bonds for good behavior,

without the proper complaint on oath, nor had he the

power to say that they should not avail themselves of all

their legal rights and remedies, after the judgment which

he might properly render, was entered up.

As a part of the verdict, upon the facts, this portion

would be merely surplusage, and would all be rejected,

and as an order of the court, or a part of the judgment, it

was extra-judicial, was without authority, and without

legal effect, a mere nullity, not voidable merely but abso-

lutely void.

There is no doubt, therefore, that the second judgment

18]
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Whence did the presiding judge, who tried this ,cause
derive his power to make orders as to the future conduct
of these parties~ The power to deprive them of rights
which the law had given them, the power to punish them
for resorting to those remedies which the law has provided for all good citizen ~ He could not derive this power
from the agreement of the partie , b cau e this agreement
was simply, that the court should act in the place of the
jury in finding the facts in the ca e, and gave the court no
additional power as a court. After that agreement, the
presiding judge, had ju t the powers he had before a
pre iding judge, and in addition, the power and authority
to find the facts in the •Case, upon legal testimony, and
that was all.
A jury may mi take their province, and undertake to
find something, that was not in is µe, but such part or
parts of their verdict would be rejected a surplu age, and
only such part as wa confined to the i ue rai ed by the
pleadings, could stand as a verdict. T 1ucker v. Cochran 1
47 N. H. 54. So far, then, as he acted as a jury, the preiding judge, had no authorit or power to undertake to
r egulate the future conduct of these partie , and so far
the verdict 0an have no force or effect. While acting as
judge, he had the power to limit costs in his di cretion,
and to order judgment upon the verdict he had rendered
still he had no more power than he would have had if
the jury had found the \erdict upon the evidence. In uch
case, he would haYe the power to et a ide the verdict
if a proper case was made, or to order judgment upon it,
or to continue the cau e but he had no power or juri diction to put t e parties under bond for good behavior
without the proper .complaint on oath, nor had he the
power to say that they hould not avail themselves of all
their legal rig t and remedie , after the judgment whi h
he might properly r ncl r, wa ntered u .
As a part of the verdi t, upon the fa t , thi portion
would be merely urplu ag and would all be rej cted
and a an ord of the court, or a part of t e jud ment it
was extra-judicial was with ut authority and without
Jeo-al effe t ' a mere nulli v,
not oidable mer ly but ab o.
lutely void.
,
There is no doubt, therefore, that the second judgment
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';vould be reversed, ll' the question were brought before

the court at the proper time and in the proper way. But

tlie question here is, whether a writ of error is the proper

way to bring the matter before the court at this time. When

this case was brought forward, and the new judgment was

rendered, it was at a regular term of the court, when

counsel were present, as it was their duty to be, and had

every opportunity to take exceptions. All the objections

existed then that exist now, and if the proper exceptions

had been taken to the rulings and orders of the court at

that time, the judgment must inevitably have been reversed.

No reason or excuse is given or offered, or pretended to

exist, why objection was not then made, and exception

taken. * * *

Under these circumstances, the plaintiff's in error, hav-

ing had ample opportunity to take any and all exceptions,

seasonably, and have them considered just the same as

upon a writ of error, and having neglected to take any such

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:58 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

exceptions at the proper time, they cannot now * * * be

heard to raise exception * * *

We find no ground, therefore, upon which this writ of

error can be sustained, and are of opinion that the motion

to quash the writ should be granted.

Writ quashed.

UTAH NATIONAL BANK OF SALT LAKE CITY V.

NELSON.

Supr^eme Court of Utah. 1910.

Utah, ; 111 Pacific, 907.

Action by the Utah National Bank of Salt Lake City,

Utah, against Joseph Nelson. From a judgment for plain-

tiff, defendant appeals. Affirmed.

Plaintiff, a corporation organized and existing under

the laws of Congress, brought this action to recover from

defendant upon a promissory note. The complaint alleges,

in substance: That the defendant, on January 22, 1908,
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would be reversed, lf Ll1e question were brought before
the court at the proper time and in the proper way. But
the question here is, whether a writ of error is the proper
way to bring the matter before the court at this time. When
this case was brought forward, and the new judgment wa
rendered, it was at a regular term of the court, when
counsel were present, as it was their duty to be, and had
every opportunity to take exceptions. All the objections
existed then that exist now, and if the proper exceptions
had been taken to the rulings and orders of the .court at
that time, the judgment must inevitably have been reversed.
No reason or excuse is given or offered, or pretended to
exist, why objection was not then made, and exception
taken. * * *
Under these circumstances, the plaintiff's in error, having had ample opportunity to take any arid all exceptions,
seasonably, and have them considered just the same as
upon a writ of error, and having neglected to take any such
exceptions at the proper time, they cannot now * * * be
heard to raise exception * * *
We find no ground, therefore, upon which this writ of
error can be sustained, and are of opinion that the motion
to quash the writ should be granted.
Writ quashed.

at Salt Lake City, Utah, for value received, executed and

UTAH NATIONAL BANIZ OF SALT LAKE CITY V.
NELSON.
Supreme Court of Utah.

1910.

- - Utah,--; 111 Pacific, 907.
A ti on by the Utah National Bank of Salt Lake City,
Utah again t Jo eph Nel on. From a judgment for plaintjff, d f ndant appeals. AffiTmed.
Plaintiff, a corporation organized and existing under
the laws of Cono-ress, brouo·ht this action to recover from
]cf ndant upon a promissory not . The omplaint alleges,
in sub. tanre: That the defendant, on January 22, 1908,
at Salt Lake City, Utah, for value received, executed and
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delivered to plaintiff his certain promissory note, and

thereby promised, on 30 days' demand after date, to pay

to the order of plaintiff $13,250, with interest at 6 per cent,

per annum from date until paid, and to pay 10 per cent,

additional as attorney's fee if the note slionld be placed

in the hands of an attorney for collection; that payment

of the note was demanded September 11, 1908, bnt the de-

fendant refused to pay the same, or any part thereof; that

the note was placed in the hands of attorneys for collec-

tion. The answer, admitted each alleia^ation in the com-

plaint, with the exception that it denied that the note was

G^iven ''for value received." The answer also contained

the following affirmative allegation, namely; ''That the

nromissory note signed by the defendant and delivered

^y him to the plaintiff, as alleged in said complaint, was

without consideration, and that no consideration what-

"ver passed or was given for the said promissory note;

* * that neither the plaintitf nor any other person ever
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')aid any sum of money or any other thing, or ever suffered

->r received any detriment as a consideration for the sign-

■ns^ and delivery of the said promissory note; and that

-^aid note was whoTv without consideration." The case

was tried to the court without a jury. * * *

The court, among other things, found, so far as material

liere: "That, for a valuable consideration received by de-

fendant, he executed and delivered his promissory note

(the note in question) to plaintiff; * * * that all of the alle-

gations contained in plaintiff's complaint filed herein are

true, and all the denials and allegations of said defendant

in his answer are untrue, except as to the admissions there-

in contained." As a conclusion of law the court found

that plaintiff was entitled to judo-ment against defendant

for the principal of the note. $13,250, and interest thereon

amounting to $1,104.1^, and for attorney's fee amounting

+0 $1,325, and rendered judgment in favor of plaintiff for

the sum of $15,679.16 and costs of suit. To reverse the

iudgment defendant has brought the case to this court on

appeal.

McCarty, J. (after stating the facts as above). Appel-

lant, in his assignment of errors, alleges "that the court

erred in that it failed to find the facts, if any there were,

constituting, or which could constitute, any consideration

TRIAL AND FINDINGS BY THE CouRT

delivered to plaintiff hi certain promi, ry note an
thereby romi , , on 30 day. ' d mand aft r fate, to pay
to t he order of plaintiff $1:3,250, with inter t at 6 per c nt.
1 er annum from date until paid, and to pa> 10 per cent.
additional as attorn y's fee if the note hould be placed
in the hands of an attorne~1 for roll , tion · that payment
of the n ote wa demanded ~ pt mber 11 1908, but the defendant refu ed to pay th ame or any part th re f; that
the note was placed in the hand of attorn y for collection. T he an wer . admitted each allegation in the complaint, with the exception that it denied that the note was
given "for value receiv d." The answer al o contained
th e f ollowing affirmative alleO'at] on, nam ly; "That the
nromi sory note signed by the defendant and deliver ed
\Y him to the plaintiff a alleged in . aid omplaint, was
';Vithout consideration and that no con. ideration whatnv r passed or was given for the aid romi ory note;
" * * that neither the plaintiff nor any other per on ever
)aid any sum of money or any other thing, or ever suffered
r received ~ny rfotriment as a ron ideration for the ign:ng and delivery of the aid promi. s ry note; and that
"-aid note was wholl_v without comrideration." The case
was tried to the court without a jury. * * *
The conrt, among 0ther thing . found, o far a material
her e : " Tb at, f r a valuable con idPration received by defendant, he e.reruted and deliv~rerl his promi ory note
(th note in <Jue. tion) to plaintiff; * * * that all of the allee:ations contained in plaintiff' complaint filed herein ar e
true, and alJ th
eniaJs and allegation of aid d f ndant
in hi an wer are untrue, :xcept as to the admis ion ther ein
ntained." A'i?. a <' n lu ion of Jaw th
ourt found
that plaintiff WaS entit}Pd to jucl!!IDCDt aO'ain t a fendant
for the l rinripal of tJ1 note, $1 250, nd inter . t ther eon
amountin 0 to $1104. Jr;, ~nrl for attoru . ', f
amountinO'
to $], 25, and rend r <l iud O'fil nt in fa, or of plaintiff for
th
um of $15 679.111 and costs of nit. To rev r e the
indgrn nt def ndant ha brought the a. t thi court on
m1n al.
1f ARTY, .J. (aft r sfa f ing the fad. a a ove).
ppellant, in hi a , ignment of rror. , all ge "that th court
erred in that it failed t find th fart . , if any th r were,
ul con titut , any con ideration
n tituting _or whi 11
1

1
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for tlie contract or promissory note," and insists that the

finding made by the court, namely, "that for a valuable

consideration received by said defendant he (the defend-

ant) executed the promissory note mentioned," was a

mere conclusion of law and not a finding of fact at all * * *

TRIAL PRACTICE

for the contract or promissory note,'' and insists that the
finding made by the court, namely, ''that for a valuable
consideration received by said defendant he (the defendant) executed the promissory note mentioned," was a
mere conclusion of law and not a :finding of fact at all * *
In Spelling, New Tr. & App. Pro. ~ 593, the author says;
''If an issue be tendered in general terms and met by a
denial in the same form, a finding in the same general form
will be sufficient; but, where the pleadings are so framed
that the controversy turns upon a particular fact, the :finding should conform to the issue thus presented and be specific. Accordingly, when only general facts are averred, and
the controversy related to the settlement of a long standing
account consisting of numerous items, it was held that a
O'eneral finding of a balance in favor of plaintiff was suffi,cient' '-citing with approval the case of Pratalongo v.
Larco, 47 Cal. 378. The action in that case was, as stated
in the opinion, ''for money lent and advanced and paid,
laid out, and expended by the plaintiff to and for the use
of the def.endant and for money had and received by the
defendant for the use of the plaintiff. The answer is a
general denial and a counterclaim in which the defendant
l_i,vers that the plaintiff is indebted to him for money had
and received, lent and advanced, and paid, laid out, and expended." So in this case it i alleged in the answer, in
general terms, that the note in question ''was without consideration, and that no consideration whatever passed or
was given for the promissory note.'' The general :finding that the note was executed ''for a valuable consideration received by said defendant" negatives the affirmative
allegation of th answer and is therefore sufficient. Moreover, the authoritie seem to hold that :findings are sufficient
when the facts found are stated in the same way as they
ar all g d in the pleadin<Ys.
In Hayne on New Tria], sec. 243, the rule is stated as
follow s : "Fact may .be tated in the :findings in the same
wa th v are stat d in the pleadings. It i not necessary
th~t th. :findin<Y, h uld follow th preci
language of
th e p] adin<Ys; but th only purpose of finding is to an,·w r the qu stion s I ut by th p] ading , and it seems to
h thr, T r iv d id a that it L , nffi ient if th an wers are
iv n in the same language as the question, and that the
b
:!(<

In Spelling, New Tr. & App. Pro. <^ 593, the author says ;

"If an issue be tendered in general terms and met by a

denial in the same form, a finding in the same general form

will be sufficient; but, where the pleadings are so framed

that the controversy turns upon a particular fact, the find-

ing should conform to the issue thus presented and be speci-

fic. Accordingly, when only general facts are averred, and

the controversy related to the settlement of a long standing

account consisting of numerous items, it was held that a

general finding of a balance in favor of plaintiff was suf-

ficient" — citing with approval the case of Pratalongo v.

Larco, 47 Cal. 378. The action in that case was, as stated

in the opinion, "for money lent and advanced and paid,
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laid out, and expended by the plaintiff to and for the use

of the defendant and for money had and received by the

defendant for the use of the plaintiff. The answer is a

general denial and a counterclaim in which the defendant

Livers that the plaintiff is indebted to him for money had

and received, lent and advanced, and paid, laid out, and ex-

pended." So in this case it is alleged in the answer, in

general terms, that the note in question "was without con-

sideration, and that no consideration whatever passed or

was given for the promissory note." The general find-

ing that the note was executed "for a valuable considera-

tion received by said defendant" negatives the affirmative

allegation of the answer and is therefore sufficient. More-

over, the authorities seem to hold that findings are sufficient

when the facts found are stated in the same way as they

are alleged in the pleadings.

In Hayne on New Trial, sec. 243, the rule is stated as

follows: "Facts may be stated in the findings in the same

way they are stated in the pleadings. It is not necessary

that the findings should follow the precise language of

the pleadings; but the only purpose of findings is to an-

swer the questions put by the pleadings, and it seems to

be tho received idea that it is sufficient if the answers are

^-'•iven in the same language as the question, and that the

hap 18]
Chap 18] Trial and Findings by the Couet 829

two njodes of statement are governed by the same general

rules."

In 8 Eney. PI. & Pr. 939, it is said: ''It is not necessary

that the findings should be in the exact language of the

pleadings or in any particular form." The finding com-

plained of in this case, while of course not in the exact

language of that part of the answer in which want of con-

sideration is alleged, nevertheless is directly responsive

thereto. And, furthermore, the doctrine is elementary that

the findings should, be a statement of the ultimate facts

in controversy and not of the evidentiary matters from

which the ultimate facts are to be deduced or found. In

8 Ency. PL & Pr. 941, it is said: ''The findings of the

court should be statements of the ultimate facts only, and

not probative facts * * * The findings should contain a

concise statement of the several facts found by the court

from the evidence and not the evidence from which they

are found."
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Murphy v. Bennett, 68 Cal. 528, 9 Pac. 738, was an action

to recover damages for the tearing down of a barn and

converting the materials thereof. It was alleged in the

complaint that the plaintiff was the owner of the barn

at the time of the alleged conversion. The answer denied

the ownership of the plaintiff and set up two affirmative

defenses in justification of the taking. The court found

that the plaintiff was not, and that the defendant was, the

owner of the building, but omitted to find on the affirmative

defenses. It was contended that the finding was a con-

clusion of law. On appeal the Supreme Court held that

the finding on the issue of ownership was sufficient, and

that the failure to find on the affirmative defenses did not

prejudice the plaintiff. In the course of the opinion the

court said: "Here the allegation in the complaint is that

the plaintiff 'was the owner of a certain frame building,

situate,' etc. The answer denied that plaintiff was the

owner of the building. "Wliether plaintiff did own the

building or not was then the ultimate fact to be determined,

and upon the issue thus raised the court found against

the plaintiff. We think it clear that the findings referred

to are findings of fact, and not conclusions of law."

In the case of Kahn v. Central Smelting Co., 2 Utah, 371,

it is said in the syllabus: "A finding 'that there was no
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two Tuodes of statement are governed by the ame general
rule . "
In En y. PL & Pr. 9 9, it is said: "It i not necessary
that the finding should be in the exact language of the
i leading or in any particular form.'' The finding complained of in this ca e, while of cour e not in the exact
language of that part of the an wer in which want of consideration i alleged, neverthele
i directly re pon ive
thereto. And, furthermore, the doctrine i elementary that
the finding
hould. be a tatement of the ultimate facts
in controver y and not of the evidentiar matter from
"-hich the ultimate facts are to be deduced or found. In
Ency. PL & Pr. 941 it i aid: "The finding of the
ourt hould be statement of the ultimate fa t only, and
not probative facts * * * The finding
hould contain a
conci e statement of the everal fact found by the court
from the evidence and not the evidence from which they
are found.''
Murphy v. Bennett, 68 Cal. 528, 9 Pac. 738, was an action
to recover damages for the tearing down of a barn and
onverting the material thereof. It wa allerred in the
complaint that the plaintiff wa the owner of the barn
at the time of the all ged conver ion. Th answer denied
the ownership of the plaintiff and set up two affirmative
defen es in ju tification of the taking. The court found
that the plaintiff wa not, and that the defendant was, the
owner of the building, but omitted to find on th affirmative
defen e . It was ontended that the finding was a conlu ion of law. On appeal the Supreme ourt held that
the finding on the i ue of owner hip wa ufficient and
that the failure to find n the affirm a ti e def en
did not
prejudi.ce the plaintiff. In the cour e of the o inion the
ourt aid: ''Here th all gation in the complaint i that
the plaintiff wa the own r of a certain fra
uildin
ituat ' et . The an w r d nied that lain.tiff wa the
owner of the buildincr. Wh th r plaintiff di own the
building or not wa th n th ultimate fa t to b det rmin d,
and upon the i u thu rai d the ourt found a ain t
the plaintiff. W think it 1 ar that the findino- r f rred
to ar finding of fact, a d not on lu ion of ] w.
In the case of Kahn v. Central Smelting
tab 71,
it i said in the sylla bu "
finding 'that there -was no
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partnership between the plaintiff and the defendant, is not

a conclusion of law, but is a finding of fact." And in the

course of the opinion Mr. Justice Emerson, speaking for

the court, says: ''The fact that there was a partnership

TRIAL PRACTICE

partnership between tht; plaintiff and the defendant, is not
a conclusion of law, but is a finding of fact.'' And in the
course of the opinion Mr. Justice Emerson, speaking for
the court, says: ''The fact that there was a partnership
is the ultimate fact alleged in the complaint. There are
certain facts and conditions and circum tances set out in
the complaint from which this ultimate fact is deduced;
that is, there is in the complaint much detail of mere evidentiary facts. The material issue of fact is, however:
Was there a partnership~ And the finding responds to this
issue. This was the ultimate fa.ct to be ascertained, and
it is none the less a finding of fact because drawn as a ·
conclusion from other facts .' ' This case is cited with
approval and the doctrine therein announced reaffirmed
by this court in the case of Snyder v. Emerson, Auditor,
19 Utah, 319, 57 Pac. 300, wherein it is held that "~he finding that W. F. Critchlow was duly appointed as night jailer
is not a conclusion of law, but a finding of an ultimate
fact whi.ch was an issue."
As a test for determining whether the finding in question is a conclusion of law or a finding of an ultimate fa ct,
let us suppose, for example, that the court had, in th e
language of the defendant's answer, found "that the prom- ·
issory note signed by defendant and delivered by him to
the plaintiff, as alleged in said complaint, was without
consideration, and that no consideration whatever ever
passed or was given for the said promissory note.'' Could
such a finding be successfully assailed on the ground that
it is a conclusion of law and not a statement of an ultimate
fact~ Certainly not, because it is the only finding that
the court ·Could have made had it found on this issue in
favor of the defendant, and that, too, notwithstanding this
i sue was pre ented by the affirmative allegations of def ndant's answer and the burden was upon him to prove
that the note was executed without consideration. Now,
if a findino- that the note was executed without consideration would b a sufficient finding to support a judgment in
favor of defendant, it necessarily follows that a finding
that the note was made and delivered "for a valuable consid ration'' i a sufficient finding to upport a judgment for
vlaintiff. W ar cl arly of th opinion that th finding
mad by the court is a finding of an ultimate fact, and,
1

is the ultimate fact alleged in the complaint. There are

certain facts and conditions and circumstances set out in

the complaint from which this ultimate fact is deduced;

that is, there is in the complaint much detail of mere evi-

dentiary facts. The material issue of fact is, however:

Was there a partnership? And the finding responds to this

issue. This was the ultimate fact to be ascertained, and

it is none the less a finding of fact because drawn as a

conclusion from other facts." This case is cited with

approval and the doctrine therein announced reaffirmed

by this court in the case of Snyder v. Emerson, Auditor,

19 Utah, 319, 57 Pac. 300, wherein it is held that ''the find-

ing that W. F. Critchlow was duly appointed as night jailer

is not a conclusion of law, but a finding of an ultimate
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fact which was an issue."

As a test for determining whether the finding in ques-

tion is a conclusion of law or a finding of an ultimate fact,

let us suppose, for example, that the court had, in the

language of the defendant's answer, found "that the prom-

issory note signed by defendant and delivered by him to

the plaintiff, as alleged in said complaint, was without

consideration, and that no consideration whatever ever

passed or was given for the said promissory note." Could

such a finding be successfully assailed on the ground that

it is a conclusion of law and not a statement of an ultimate

fact? Certainly not, because it is the only finding that

the court could have made had it found on this issue in

favor of the defendant, and that, too, notwithstanding this

issue was presented by the affirmative allegations of de-

fendant's answer and the burden was upon him to prove

that the note was executed without consideration. Now,

if a finding that the note was executed without considera-

tion would be a sufficient finding to support a judgment in

favor of defendant, it necessarily follows that a finding

that the note was made and delivered "for a valuable con-

sideration" is a sufficient finding to support a judgment for

])laintiff. We are clearly of the opinion that tlie finding

made by the court is a finding of an ultimate fact, and,
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as we have stated, it is directly responsive to the affirma-

tive allegations contained in the defendant's answer.

**********

Judgment affirmed, with costs to respondent.

DARLING V. MILES.
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we have stated, it is directly responsive to the affirmative allegations contained in the defendant's an wer.
* * * * * * * * * *
Judgment affirmed, with costs to respondent.

·t

Supreme Court of Oregon. 1911.

57 Oregon, 593.

This is an action by Thomas Darling against S. A. Miles

to recover damages suffered by reason of the fraudulent

representation made by defendant in the sale of certain

lots.

The complaint alleges that on "the 20th day of July,

1906, the defendant herein did, with intent to cheat and

defraud the plaintiff, falsely and fraudulently represent to

DARLING V. MILES. ·

the plaintiff that he was the absolute owner in fee, free

from incumbrance, of lots six (6) and seven (7) in block five

Supreme Gou.rt of Oregon.

1911.

(5), in Pleasant View addition, * * * in the city of Portland,

and that lot six (6) was 46.9 feet by 100 feet, * * * when
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in truth and in fact the defendant at that time was not,

57

Oregon, 593.

and well knew that he was not, the owner of the south

fifteen (15) feet of said lot six (6) free from incumbrance,

and plaintiff alleges that the public then had a right to

use the said 15 feet as a highway, and the defendant then

knew it; that plaintiff herein relied upon the truth of the

statement of the defendant and believed the same, and on

July 20, 1906, he did, by reason of such reliance and belief,

purchase * * * and received from the defendant his war-

ranty deed, wherein and whereby the grantors certified

that the said premises were free from all encumbrances

***)>

All these allegations are denied by the answer, except

that defendant admits the execution and delivery of the

deed, with covenants and warranty, as alleged in the com-

plaint.

The action' was tried by the court without a jury. At

This is an action by Thomas Darling against S. A. Miles
to recover damages suffered by reason of the fraudulent
repres entation made by defendant in the sale of certain
lots.
The complaint alleges that on "the 20th day of July,
1906, the defendant herein did, with intent to cheat and
defraud the plaintiff, falsely and fraudulently represent to
the plaintiff that he was the absolute owner in fee, free
from incumbrance, of lots six (6) and seven (7) in block :five
(5), in Pleasant View addition,** * in the cit of Portland,
and that lot six (6) was 46.9 feet by 100 feet, * * * when
in truth and in fact the defendant at that time was not,
and well knew that he wa not, the owner of the south
:fifteen ( 15) feet of said lot six ( 6) free from in umbrance,
and plaintiff alleges that the public then had a right to
use the said 15 feet as a highway, and the def ndant then
knew it; that plaintiff herein relied upon the truth of the
statement of the defendant and believed the sa e, and on
July 20, 1906, he did, by rea on of such reliance and belief
purcha e * * * and recei ed from the defendant hi warranty deed wherein and whereby the grantor certified
that the said I remi es were free from all encumbrances
* ** "
All these allegations are denied by the an w r except
that def ndant admit the execution and 3.eliv r. of the
deed, with cov nants and warranty, as alleged i the complaint.
The action- was tried b. the court without a jury. At

832
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the close of the testimony the court made the following

finding of facts:

''The court finds that on or about the 20th day of July,

1906, the plaintiff purchased from the defendant lots 6 and

7 in block 5, Pleasant View addition, Multnomah County,

Oregon, for a valuable consideration, and received from

the defendant a general warranty deed therefor. That

the south 15 feet of said lot 6 is subject to a right of way

of the public to use the same for a highway, and said sale

was made without any fraud on the part of the defendant^f

and without any fraudulent representations in regard

thereto."

Judgment was rendered thereon in defendant's favor,

from which plaintiff appeals.

Reversed.

Me. Justice Eakin delivered the opinion of the court.

1. Plaintiff contends that the findings of fact do not

support the judgment, and to this we agree. Section 158,
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B. & C. Comp., provides that when an action is tried by

the court, without the intervention of a jury, the decision

[Chap. 18
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the close of the testimony the court made the following
finding of facts:
''The court finds that on or about the 20th day of July,
1906, the plaintiff purchased from the defendant lots 6 and
7 in block 5, Pleasant View addition, Multnomah County,
Oregon, for a valuable consideration, and received from
the defendant a general warranty deed therefor. That
the south 15 feet of said lot 6 is subject to a right of way
of the public to use the same for a highway, and said sale
was made without any fraud on the part of the defendant,
and without any fraudulent representations in regard
thereto.''
Judgment was rendered thereon in defendant's favor,
from which plaintiff appeals.

Reversed.

shall state the facts found, and such decision shall be en-

tered in the journal, and judgment entered thereon accord-

ingly. The finding that ''the sale was made without * * *

any fraudulent representations" only states a conclusion

of law. To justify a conclusion to that effect it was neces-

sary for the court to find whether or not defendant repre-

sented that he was the owner of the lot, free from incum-

brance, and that its dimensions were as stated, with knowl-

edge on defendant's part that the representations were

false or were made recklessly as of his own knowledge,

without any knowledge of their truth; and if the court

finds that the representations were so made it must also

find whether plaintiff relied thereon to his injury : Caivston

V. HUiTfiis, 29 Or. 331 (43 Pac. 656). Finding adverse to

plaintiff on at least one of these matters is necessary to

support the conclusion that there were no fraudulent repre

sentation, or to support a judgment to that effect.

2. This court has held in many cases that findings of

fact must be made on all material issues necessary to sup-

port the judgment. See Wright v. Ramp. 41 Or. 285 (68

Pac. 731); Henderson v. Reynolds, 57 Or. 186 (110 Pac.

979), and cases therein cited.

MR. J usTICE EAKIN delivered the opinion of the court.
1. Plaintiff contends that the findings of fact do not
support the judgment, and to this we agree. Section 158,
B. & C. Comp., provides that when an action is tried by
the court, without the intervention of a jury, the decision
shall state the facts found, and such decision shall be entered in the journal, and judgment entered thereon accordingly . The finding that ''the sale was made without * * *
any fraudulent representations'' only states a conclusion
of law. To justify a conclusion to that effe ct it was necessary for the court to find whether or not defendant represented that he was the owner of the lot, free from incumbrance, and that its dimensions were as stated, with knowledge on defendant's part that the representations were
false or were made recklessly as of bis own knowledge,
without any knowledge of their truth; and if the court
find that the representations were o made it must also
find whether plaintiff relied thereon to his injury: Cawston
v. turqis, 29 Or. 331 ( 43 Pac. 656). Finding adverse to
plaintiff on at least one. of these matters is necessary to
support the conclusion that there were no fraudulent repre ·
sentation, or to upport a judgment to that effect.
2.
Thi court bas held in many cases that findings of
fact must be mad on all material issues nece ary to support the judgment.
e Wright v. Ramp. 41 Or. 285 (68
P<i· . 731); Henderson v . Reynolds, 57 Or. 186 (110 Pac.
979), and cases therein cited.
1
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3. Counsel for defendant urges that the proof fails

to establish the elements of fraudulent representations al-

leged, but the case is not before us upon the evidence. The

only means we have of knowing what was proved is from

the findings of fact which are silent as to the elements

urged here.

4. It is said in Drainage Dist. No. 4 v. Crow. 20 Or. 536

(26 Pac. 846), after quoting from said Section 158, B. & C.

Comp:

"The object of this statute was to enable the parties to

have placed upon the record the facts upon which the right

litigated depends as well as the conclusion of law. * * *

The facts found are conclusive upon the appellate court,

but the conclusions of law are reviewable here on appeal."

The facts found must justify the conclusions of law.

Otherwise, they are abstract statements and not con-

clusions.

The judgment is reversed and remanded for a new
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trial.

Reversed.

Me. Chief Justice Moore did not sit in this case.

SLAYTON V. FELT.

Supreme Court of Washington. 1905,

40 Washington, 1.

Crow, J. — This action was commenced by appellant,

Charles J. Slayton, against respondent, D. W. Felt, to re-

cover a broker's commission on the sale of real estate in

the city of Seattle. Upon the trial before the court without

a jury, appellant presented findings of fact in his favor,

which the court declined to make. Judgment was entered

dismissing the action. * * *

TRIAL AND FINDINGS

BY

THE CouRT

83:)

3.
Coun el for def ndant urges that the proof fail
to establi h the elements of fraudulent representations alleged, but the a e is not before us upon the evidence. The
only means we have of knowing what was proved is from
the findings of fact which are ilent a to the elements
urged here.
4. It is said in Drainage Dist. No. 4 v . Crow. 20 Or. 536
( 26 Pac. 846), after quoting from said Section 158, B. & C.
Comp:
"The object of this statute was to enable the parties to
have placed upon the record the facts upon which the right
litigated depends as well a the conclu ion of law. * * *
'The facts found are 1conclu ive upon the appellate court,
but the conclu ions of law are reviewable here on appeal."
The facts found mu t ju tify the conclusions of law.
Otherwise, they are abstract statements and not conclusions. ·
* * * * * * * * * •
The judgment is reversed and remanded for a new
trial.
Reversed.
MR. CHIEF J us TICE MooRE did not sit in this case.

**********

(2) Appellant also contends that the trial court erred

in failing to make findings of fact and conclusions of law,

separately stated, or at all, and asks that the judgment be

T. p.— 53 -

SLAYTON V. FELT.

Supreme Court of Washington.

1905.

40 Washington, 1.

CRow, J.-This action was commenced by appellant,
Charles J. Slayton, against respondent, D. W. Felt to recover a broker's commi ion on the sale of real tate in
the city of Seattle. Upon the trial before the court without
a jury appellant pre nted :finding of fa t in hi favor,
which the court declined to make. Judgment was entered
. . ing
.
t e ac t ion.
'
* * *
dism1

* * • • • * * * * •

(2) App Hant al o conten
that the trial court erred
in faili g to make :findinO' of fa t and con lu ion of law
separately stated, or at all, and asks that the judgment be
T. P.-53

-
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reversed by reason thereof. Appellant urges that under

Bal. Code, Sec. 5029, it was the duty of the trial court to

make findings of fact and conclusions of law, separately

stated. Respondent contends that, as the final judgment

was one of dismissal, findings of fact were unnecessary,

citing, Thome v. Joy, 15 Wash. 83, 45 Pac. 642, and Noijes

V. King County, 18 Wash. 417, 51 Pac. 1052. Both of said

cases were actions in equity. This court has heretofore

announced the rule that findings of fact and conclusions!

of law are not necessary in equitable actions, but we are not

aware of any such announcement being made as to actions

at law. We see no reason why findings of fact and con-

clusions of law are not just as essential, if properly re-

quested, in an action at law when the same is dismissed,

as where an affirmative judgment is entered. This being

an action at law, the cases cited by respondent do not sus-

tain his contention. The question then arises whether the

action of the trial court in failing to make findings of fact
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and conclusions of law amounted to such prejudicial error

as would entitle appellant to a reversal. In Wilson v.

Aberdeen, 25 Wash. 614, 66 Pac. 95, this court said:

"We come now to the consideration of the appellants'

contention that the judgment must be reversed because of

the failure of the trial court to make findings of fact and

conclusions of law. Our statute provides that 'upon the

trial of an issue of fact by the court, its decisions shall be

given in writing and filed with the clerk. In giving the

decision, the facts found and the conclusions of law shall

be separately stated. Judgment upon the decision shall

be entered accordingly.' Bal. Code § 5029; 2 Hill's Code,

§ 379. This provision of the code is in form mandatory,

and this court has several times held, in effect, that in

actions at law tried by the court without a jury, findings

of fact and conclusions of law are necessary to support the

judgment. See, Bard v. Kleeh, 1 Wash. 370, 25 Pac. 467:

Kilroy v. Mitchell, 2 Wash. 407, 26 Pac. 865 ; King County

V. Hill, 1 Wash. 404, 25 Pac. 451; Sadler v. Niesz, 5 Wash.

182, 31 Pac. 630. 1030; Potivin v. Blasher, 9 Wash. 460, 37

Pac. 712. But in more recent cases it has been decided ;

that a judgment will not be reversed on appeal for want of

findings of fact and conclusions of law, where it is not

made to appear by the record that there was any request

TRIAL PRACTICE

[Chap. 1

reYersed by reason thereof. Appellant urges that under
Bal. Code, Sec. 5029, it was the duty of the trial court to
make :findings of fact and conclu ions of law, separately
stated. Respondent contends that, as the final judgment
was one of dismissal, finding of fact were unnecessary,
riting, Thorne v. Joy , 15 Wash. 83, 45 Pac. 642, and Noyes
v. King County) 18 Wash. 417, 51 Pac. 1052. Both of said
cases were actions in equity. This court has heretofore
announced the rule that finding of fact and conclusion
of law are not necessary in equitable a.ctions, but we are not
aware of any such announcement being made as to actions
at law. We see no reason why :findings of fact and conclnsions of law are not just as essential, if properly requested, in an action at law when the same is dismissed,
as where an affirmative judgment is entered. This being
an action at law, the ca es cited by respondent do not sustain his contention. The que tion then arises whether the
action of the trial court in failing to make :findings of fact
and conclusions of law amounted to such prejudicial error
as would entitle appellant to a reversal. In Wilson v.
Aberdeen, 25 Wash. 614, 66 Pac. 95, this court said:
"We come now to the consideration of the appellants'
contention that the judgment must be reversed because of
the failure of the trial court to make findings of fact and
conclusions of law. Our statute provides that 'upon the
trial of an issue of fact by the court, its decisions shall be
given in writing and filed with the clerk. In giving the
decision, the facts found and the conclusions of law shall
be separately stated. Judgment upon the decision shall
be entered accordingly.' Bal. Code ~ 5029; 2 Hill's Code,
~ 379. This provision of the code is in form mandatory,
and this court has several times held, in effect, that in
actions at law tried by the court without a jury, :findings
of fact and conclusions of law are necessary to support the
judgm nt. S e, Bard v . Kleeb, 1 Wash. 370, 2~ Pac. 467:
Kilroy v . JJfitchell, 2 Wash. 407, 26 Pac. 865; King County
v . Hill 1 Wash. 404, 25 Pac. 451; Sadler v. Niesz, 5 Wash.
1 2, 31 Pac. 630. 1030; Potwin v. Blas her, 9 Wash. 460, 37
Pa . 712. But in more recent ca es it has been decided
that a judgment will not be rever ed n appeal for want of
finding of fact and conclusio s of law, where it is not
made to appear by the record that there was any request

Chap. 18]
Chap. 18] Tkial and Findings by the Couet 835

for such findings and conclusions, or any objection raised i

upon that account. Washington Rock Plaster Co. v. John- *

yon, 10 Wash. 445, 39 Pac. 115; Remington v. Price, 13

\Vash. 76, 42 Pac. 527."

It is true that appellant did request the trial court to

make findings of fact in favor of himself, upon the issues

raised by the pleadings, the same being claimed by him

to be warranted by the evidence admitted. The court, not

thinking the evidence warranted such findings, refused to

sign the same. It do«s not appear, however, that appellant

at any time requested the court to make such findings of

fact and conclusions of law as it might determine to be

proper or warranted by the evidence. We think this re-

(piest should have been made, before appellant would be

entitled to base a successful assignment of error upon the

refusal of the court to make any findings whatever. The

findings requested by appellant are shown in the record,

and afford him an opportunity, of which he has availed
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himself, to assign error upon the refusal of the trial court

to make the same. He has been deprived of no legal or

valuable right in that direction. This court in Bard v.

Kleeh, 1 Wash. 370, 25 Pac. 467, 27 Pac. 273, construing

said Bal. Code, § 5029, there mentioned as § 246, said:

**As we regard it, § 246 is for the protection of court

and parties. To the court it gives an opportunity to place

upon record its view of the facts and the law in definite

written form, sufficiently at large that there may be no

mistake. To parties it furnishes the means of having their

causes reviewed, in many instances, without great ex-

pense. ' '

The only privilege of which the appellant has been de- j

prived, if any, has been to bring an appeal to this court [

without a statement of facts based upon such findings as I

the court would have signed if requested, but which, neces- <

sarily, would have been against appellant upon the issues S

joined. Such an appeal could not have benefited appellant i ,

in any manner whatever. In view of this fact, and, also, j;

the further fact that appellant failed to request the court \

to make findings in accordance with its view of the evi- 1

dence, we think no error prejudicial to appellant has been A

committed. In an action at law, either party has the right T

to request a .trial court to make such findings of fact as
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for such findings and conclu ions, or any objection raised
,1pon that account. Tr ashington Rock Plast er Co. v. John._·on, 10 Wash. 445, 39 Pac. 115; Reniington v. Price, 13
\Vash. 76, 42 Pac. 527."
It is true that appellant did request the trial court to
make findings of fact in favor of himself, upon the issues
raised by the pleading , the ame being claimed by him
to be warranted by the evidence admitted. The court, not
thinking the evidence warranted such findings, refu ed to
. ign the same. It do s not appear, howe er, that appellant
at an time requested the court to make such findings of
fact and conclusions of law as it might determine to be
1 roper or warranted by the evidence. We think thi request should have been made before appellant would be
Gntitled to base a succes ful a ignment of error upon the
refusal of the court to make any findings whatever. The
findings requested by appellant are shown in the record,
and afford him an opportunity, of which he has availed
himself, to assign error upon the refusal of the trial court
to make the same. He has been deprived of no legal or
valuable right in that direction. Thi court in Bard v.
Kleeb, 1 Wash. 370, 25 Pac. 467, 27 Pac. 273 con truing
aid Bal. Code, § 5029, there mentioned as § 246 aid:
''As we regard it, § 246 i for the protection of court
and parties. To the court it gives an opportunity to place
upon record it view of the facts and the law in definite
written form, sufficiently at large that there may be no
mistake. To parties it furni he the means of having their
causes reviewed in many in tances, without great ex·
I ense. ''
The only privilege of which the appellant has be n deprived if any ha been to bring an appeal to thi court
without a statement of fact ba ed upon uch findinO' a
the court would ha e i ned if reque ted but whi h nece sarily would have b n aO'ain t a1 pellant u1 on the i ue
join~d.
uch an app al ould not have b n fit d appellant
in anv manner what ver. In vi w of thi fact and al o
the f~rther fact that a p llant failed to r qu t the court
to make findinO' in a or lance with it
i w of the evidence we think no rr r pr judi ial to ap1 ellant ha b n
committ d. In an a tion t law eith r part. b th riO'bt
to request a _trial court to make such find in O' of fact a

836
: it may deem proper, upon all the issues involved, or upon

I any particular issue, which such party may deem mater-

I ial or important, and such findings should then be made.

I A mere request, however, to make certain findings in favor

" of such party only, is not in itself sufficient. Of course,

it is the proper and correct practice for a party to request

findings in his own favor, to which he may think himself

entitled, so that he may make proper exceptions to their

refusal. But such findings in his favor having been re-

-fused and excepted to, he must, if he desires to assign error

on a failure to make any findings or conclusions whatever,

also request the court to make such findings as it thinks

the evidence warrants. This was not done by appellant in

this action.

We find no prejudicial error in the record. The judgment

is affirmed.

Mount, C. J., Eoot and Hadley, JJ., concur.

FuLLEKTON and DuNBAK, JJ., concur in the result.

I
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it may deem proper, upon all the issues involved, or upon
any particular issue, which such party may deem mater··
ial or important, and such findings should then be made.
A mere request, however, to make certain findings in favor
of such party only, is not in itself sufficient. Of course,
it is the proper and correct practice for a party to request
findings in his own favor, to which he may think himself
entitled, so that he may make proper exceptions to their
refusal. But such findings in his favor having been refused and excepted to, he must, if he desires to assign error
on a failure to make any :findings or conclusions whatever,
also request the court to make such findings as it thinks
the evidence warrants. This was not done by appellant in
this action.
We find no prejudicial error in the record. The judgment
js affirmed.
MouNT, C. J., RooT and HADLEY, J J., concur.
FuLLERTON and DuNBAR, JJ., concur in the result.
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GRAHAM V. STATE, EX REL. BOARD OF COMMIS-

L^^WdU (P^l SIGNERS.

^jjJ^J^^^^"^^ Supreme Court of Indiana. 1879.

^ u.< 66 Indiana, 386.

^. ^^

TRIAL PRACTICE

WoRDEN, C. J. — This was an action by the appellee,

against the appellant, which resulted in a trial by the court,

and a finding and judgment for the plaintiff, for the sura

of two thousand dollars.

The action was brought against Graham, as a surety on

tlie official bond of Rufus Gale, as the auditor of Jefferson

county. The bond was in the usual form of such bonds, but

was in the penalty of five thousand dollars. Breaches of

the bond were assigned, alleging, among other things, that

Gale, during his term of office, had, as such auditor, drawn

numerous warrants or orders upon the county treasury,

payable to himself, for large amounts, and had presented

them to the treasurer for redemption, who had paid the

amount thereof to said Gale in redemption thereof; that

'GRAHAM V. STATE, EX REL. BOARD OF COMMIS;{ ~ i\iWUA. ~Wtdtdq
SIONERS.

~,~
')S ,
~- ' ~ ~~

Supreme Cou,rt of Indiana.

Ii\

~·

66

Indiana,

1879.

386.

\VoRDEN, C. J.-This was an action by the appellee,
again t the appellant, which resulted in a trial by the court,
and a :finding and judgment for the plaintiff, for the sum
of two thousand dollars.
The action was brought against Graham, as a surety on
the official bond of Rufus Gale, as the auditor of Jefferson
·ounty. The bond was in the usual form of such bonds, but
was in the penalty of five thousand dollars. Breaches of
th bond w re assigned all ging, among other things, that
Gal durinO' his term of office, had, as such auditor, drawn
numerou warrants or orders upon the county treasury,
payabl to himself, for larO'e amount , and had presented
th m to the treasurer for redemption, who had paid the
amount thereof to said Gale in redemption thereof; that
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the orders were drawn without any order of the board of

commissioners of the county, or authority of law.

********* *^*

The defendant filed a motion for a venire de novo, be-

cause the facts were not sufificiently found. And it is said

in the brief of counsel for the appellant, that ''The failure

of the court to find one way or the other, upon the facts,

as to two of the breaches alleged in the complaint, leaves

the issues as to those breaches untried, just as the verdict

of a jury on one paragraph of a complaint consisting of

several paragraphs leaves the issues on the other para-

graphs untried, and in such a case a venire de novo is

awarded."

This makes it necessary to consider to some extent the

nature and office of a special verdict or finding.

The statute provides that ''A special verdict is that by

which the jury find the facts only, leaving the judgment

thereon to the court." 2 R. S. 1876, p. 171, sec. 335. The
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next following section provides that ''the court shall, at

the request of either party, direct them" (the jury) "to

give a special verdict in writing upon all or any of the

issues." ,

JBy section 341, 2 E. S. 1876, p. 174, it is provided that

upon trials of questions of fact by the court, if one of the

parties request it, "the court shall first state the facts in

writing, and then the conclusions of the law upon them."

There is no difference between a special verdict and a

special finding by the court, except that the special ver-

dict finds the facts only, and the court afterward pro-

nounces, or rather applies the law to the facts found, and

renders judgment accordingly; while, in a special finding,

the court states the conclusions of law upon the facts

found, so that the parties can except to the conclusions.

Neither a special verdict nor a special finding can do more

in relation to facts than to find or state them. But what

facts are to be thus found or stated? Clearly tJiose that

are p roved upon the trial, and none ot her. When the

speciaTvei-'dict has found the facts proved on the trial, it

has performed its entire office; and when the special find-

ing has stated the facts proved on the trial, it has per-

formed its entire office, so far as the facts are concerned.

18]
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the orders were drawn without any order of the board of
commissioners of the county, or authority of law.
* * * * * * * * * *
The defendant filed a motion for a venire de nova, becau e the facts were not sufficiently found. And it is said
in the brief of counsel for the appellant, that "The failure
of the court to find one way or the other, upon the fact ,
as to two of the breaches alleged in the complaint leave
the issues as to those breache untried, just a the verdict
of a jury on one paragraph of a complaint con isting of
several paragraphs leaves the issues on the other paragraphs untried, and in such a case a venire de nova i
awarded.''
This make it nece ary to con ider to some extent the
nature and office of a pecial verdict or finding.
The statute provides that "A spe.cial verdict is that by
which the jury find the fact only, leaving the judgment
thereon to the court.'' 2 R. S. 1876, p. 171, sec. 335. The
next following ection provides that "the court shall, at
the request of either party, direct them" (the jury) "to
give a pecial verdict in writing upon all or any of the
issues.''
By section 341, 2 R. S. 1876, p. 174, it is proviued that
upon trials of questions of fact by the court, if one of the
partie. request it, ''the court shall first state the fa ts in
writing, and then the conclusions of the law upon them."
There is no difference between a l ecial verdict and a
pecial :finding by the court, except that the pecial erdict finds the facts only, and the court afterward pronounces, or rather applies the law to the facts found, and
r enders judgment accordingl ; while, in a l ecial :finding
the court tates the on lu ions of law u1 on the fact
found, so that the parties •Can except to the conclu ion .
Neither a special verdi t nor a special finding an do more
in relation to facts than to find or tate th m. But what
fact s are to be thu found or tated ·
l arl ., tho e that
are pro ed u on th trial and non other. \\hen th
specia ver i t ha :foun t11 fa t l rov d on th trial it
has performed it ntir ffi · and h n t
ial findin ha tat d the fa t
rov d on th trial it ha per-·
form d it entire office
far a the fact are concerned.
(J'
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Of course the facts may be proved by circumstances or

otherwise, as in any other mode of trial.

But suppose there are issues in the cause concerning

which no evidence is given. There is nothing in such case

in relation to those issues for the court or jur}^, in finding

specially, to pass upon. No fact in relation to them has

been proved, and, hence, no fact in relation to them is to

1^ , be found or stated, because, as we have seen^ the special

t<^^4«tverdict or finding is confined to the facts proved.

*dC ^ In the case sui:)posed, it would seem that, in rendering

judgment, the issues concerning which no facts are found

should be regarded as not proved by the party on whom the

burden of the issue or issues lies.

The judgment below is affirmed, with costs.

CITY OF OWNESBORO V. WEIR.

Court of Appeals of Kentucky. 1893.

95 Kentucky, 158.

Judge Hazelrigg delivered the opinion of the court.
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The question involved in this appeal is the liability of

the appellant, City of Owensboro, for the fee of the appel-

lees — attorneys at law — for services rendered by them at

[Ubap.

TRIAL PRACTICE

1~ '

Of course the facts may Le proved by circumstances or
otherwise, as in any other mode of trial.
But suppose there are is ues in the cause concerning
which no evidence is given. There is nothing in such case
in relation to those is ues for the court or jury, in finding
specially, to pass upon. No fact in relation to them has
been proved, and, hence, no fact in relation to them 'i s to
'f,
be found or stated, because, as we have seen the special
tHt~erdict or :finding is confined to the f a-cts prove .
'Jf
In the case supposed, it would seem that, in rendering
judgment, the issue concerning which no facts are found
should be regarded as not proved by the party on whom the
burden of the issue or issues lies.

5•

* * * * * * * * * *
The judgment below is affirmed, with costs.

the employment of the mayor of the appellant acting with-

out the authority of the city council.

The circumstances of the employment are set forth in

an ''agreed case" and in the record in which the services

were rendered.

**********

But, say the appellees with earnestness, there was no

CITY OF OWNESBORO V. WEIR.

statement by the court of its conclusions of fact found, sep-

arately from its conclusions of law.

Section 332 of the Civil Code provides that ''upon trials

Court of Appeals of Kentucky.

1893.

of questions of fact by the court, it shall not be necessary

95 KentiJ.Jcky, 158.

for the court to state its findings, except generally for the

plaintiff or defendant, unless one of the parties request it,

with a view of excepting to the decision of the court upon

delivered the opinion of the court.
The question involved in this appeal is the liability of
the appellant, City of Owensboro, for the f ee of the appellees-attorneys at law-for services r ender d by them at
the employment of the mayor of the appellant acting without the authority of the city council.
The .circumstances of the employment are set forth in
an ''agreed case'' and in the record in which the services
were rendered.
• * • • * * • * • •
But, ay the appellee, 'vith arnestn ss, there was no
. tat m nt by the court of it oncln ion of fact found, Parat 1 from it ron lu ion of law.
tjon . 2 of th
ivil Cod rovid that "upon trials
of qu tions f fa t by th
urt, it shall not be ne
ary
for the ourt to stat it findino- , x pt g nerally for the
lajntiff or d f ndant, unl
one of the parties request it,
with a view of X• ptino- to the decision of the court upon
JUDGE HAZELRIGG

1
-
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the questions of law involved in the trial; in which case,

the court shall state in writing the conclusions of fact

found, separately from the conclusions of law."

Now upon an agreed state of fact, what could the court

do in the way of stating "in writing the conclusions of

fact found separately from the conclusions of law?"

Simply copy or re-state the agreed state of fact! Clearly

the court's judgment on the law only was asked. There

was no trial of questions of fact. The case of Harris v.

Ray, 15 B. M. 629, cited by counsel, simply determined

that the provisions' of the Code regulating applications for

a new trial applied to judgments by default. It has no

bearing on the section quoted.

GAINES & COMPANY V. WHYTE GROCERY «

COMPANY.

Kansas City Court of Appeals. 1904.

107 Missouri Appeal, 507,

Smith, P. J. — The plaintiff and defendant are both busi-
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ness corporations, the former organized under the statute
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the questions of law involved in the trial; in which case,
the court shall state in writing the conclu ions of fact
found, separately from the conclusions of law."
Now upon an agreed state of fact what could the court
do in the way of stating "in writing the onclu ions of
fact found separately from the onclu ions of law~''
Simply copy or re-state the agreed tate of fact! Clearly
the court's judgment on the law onl was asked. There
was no trial of questions of fact. The case of Harris v.
Ray, 15 B. M. 629, cited by counsel, simply determined
that the provisions· of the Code regulating applications for
a new trial applied to judgments by default. It has no
bearing on the section quoted.
•

*

* * * * * *

~

~

of this State and the latter under that of the State of Ken-

tucky. The plaintiff in its petition alleged, (1), that it was

and is the owner of a special trade-mark for "Old Crow"

whiskey, which defendant had infringed and was infring-

ing; and (2), that by the use of the words "Old Crow"

upon bottles containing whiskey other than the genuine

"Old Crow" whiskey produced by plaintiff which it offered

to the trade, defendant thereby carried on such unfair

trade and competition as entitled plaintiff to the injunctive

GAINES & COMP ANY V. WHYTE GROCERY
COMPANY.

process of the court. The defendant's answer, in addition

to a general denial, interposed the defenses of laches and

the statute of limitation. There was a trial and decree

Kansas City Court of Appeals.

1904.

for plaintiff and defendant appealed.

The defendant's final contention is, that the trial court

107 Missouri Appeal, 507.

erred in its refusal to make special finding of the facts

SMITH, P. J.-The plaintiff and defendant are both business corporation the former organized under the tatute
of this State and the latter under that of the tate of Kentucky. The plaintiff in it petition alleged (1), that it wa
and i the owner of a pecial trade-mark for '' Id row''
whi key which defendant had infringed and wa infrin ing; and (2), that by the use of the word " ld row"
upon bottles contajning whi key other than the · nuine
"Old Crow" whi. key produced by plaintiff whi h it off r d
to the trade defendant ther by carri d on u h unf ir
trade and .comp tition a ntitl d plaintiff to th injunrti' e
process of the ourt. The f ndant' an w r, in ad ition
to a eneral d nial int rpo d t e d f n
of 1 h and
the statute of limitati n. Th r was a trial and decree
for plaintiff and d f n ant appealed.

• * * * * * * • •
The defendant's :final c t ntion i that th trial ourt
erred in its refusal to make special :finding of the facts
~

840
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and conclusions of law thereon. The statnte (section 695)

doubtless applies to both legal and equitable actions, but

while this is so, we do not think the failure to make a

special finding in an action of the latter kind constitutes

a reversible error, because the supervisory courts are au-

thorized on appeal to try and determine such actions upon

the pleadings and evidence de novo. The findings of the

trial court, if any, may be entirely disregarded by the

former tribunal and such findings and decree entered

therein as seems to it to be meet and proper. The Legisla-

ture did not, by the enactment of the statute already re-

j ferred to, intend to abrogate the well and long-established

practice of the appellate courts in supervising the findings

of trial courts in equity cases, or to deprive the former of

the jurisdiction to determine for themselves the correct-

ness of the findings of the latter. Blount v. Spratt, 113

Mo. 48 ; McElroy v. Maxiuell, 101 Mo, 294 ; Benne v. Schnec-

ko, 100 Mo. 250. If the supervisory courts are not bound
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by the findings of the trial courts, or their conclusions of

law in equity cases, but may review the whole evidence

and determine for themselves what the findings of fact

and conclusions of law should be, it is difficult to see how

a party could be prejudiced by the failure of the trial

court to make special findings of fact, in such cases.

The failure, therefore, of the court in the present case

to make special finding of facts was not such an error as

requires a reversal of the decree; and especially so since

it was, as we think, clearly for the right party and the

only one that could have been given in the cause.

Accordingly, our conclusion is that the decree should be

affirmed. All concur.

TRIAL PRACTICE

[Chap. 1'

and conclusions of law thereon. The tatute (section 695)
doubtless applies to both legal and equitable actions, but
while this is so, we do not think the failure to make a
pecial finding in an action of the latter kind constitutes
a reversible error, because the upervi ory ourts are authorized on appeal to try and determine u ch actions upon
the pleadings and evidence de nova . The findings of the
trial court, if any, may be entirely di regarded by the
former tribunal and such finding and decree entered
therein as seems to it to b meet and proper. The Legislature did not, by the enactment of the statute already referred to, intend to abrogate the well and long-establi lied
practice of the appellate court in supervi ing the finding
of trial courts in equity case , or to deprive the former of
the juri diction to determine for themselves the correctness of the findings of the latter. Blount v . Spratt, 113
Mo. 48; klcElroy v . 111axwell, 1011\10. 294; Benne v. Schnecko, 100 Mo. 250. If the supervi ory courts are not bound
by the findings of the trial courts, or their conclu ions of
law in equity cases but may review the whole evidence
and determine for themselves what the findings of fact
and conclusions of law should be, it is difficult to see how
a party could be prejudiced by the failure of the trial
court to make special finding of fact, in such cases.
The failure, therefore, of the court in the present case
to make special finding of facts was not such an error as
requires a reversal of the decree ; and especially so since
it was, as we think, clearly for the right party and the
only one that could have been given in the cause.
Aocordino·ly, our conclusion is that the decree should be
affirmed. All concur.
·
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CITY OF BUFFALO V. DELAWAKE, LACKAWANNA

& WESTERN RAILROAD COMPANY.

Court of Appeals of New York. 1907,

190 New York, 84.

CITY OF BUFFALO V. DELAWARE, LACKAWANNA
& WESTERN RAILROAD COMPANY.

The object of this action was to secure a judicial determ-

ination that a portion of the river front in the city of

Court of .Appeals of New York. 1907.

Buffalo is a public street and to compel the defendant to

remove certain obstructions therefrom. The main issue

raised by the answer was whether the locus in quo, called

190

New York,

84.

Front street, was a public street when the action was com-

menced. * * *

The trial justice found the following facts, among

others: * * *

"Eighteenth. That said dock and wharf from the time

of its erection down to the commencement of this action,

and since, has been open to travel by vehicles and pedes-

trians, except when such travel was temporarily obstructed

by freight stored upon said dock or wharf, and the said
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dock or wharf has been used during the said times by

vehicles and pedestrians, more largely by the latter than

the former; that the greater number of persons using said

dock or wharf for foot or vehicle traffic did so for the,

purpose of reaching the stores and warehouses abutting

on said wharf, and for the purpose of delivering supplies

to the vessels lying thereat, or receiving passengers from

such vessels, or transacting other business with said

vessels. But it is equally true that many of the people

using said dock and wharf, both for foot and vehicle traf-

fic, used the same as a way of communication between

Main street and points east of Washington street, and

that many pedestrains constantly used said dock and wharf

who had no business with the abutting stores and ware-

houses, or the vessels lying at said dock."

After finding the facts as thus stated the trial court

found the following, which were designated as ''conclusions

of law:"

"Third: That for a period of six years and more prior

to the commencement of this action the said premises

The object of this action was to secure a judicial determination that a portion of the river front in the city of
Buffalo is a public street and to compel the defendant to
remove certain obstructions therefrom. The main issue
raised by the answer was whether the locus in quo, called
Front street, was a public street when the action was commenced.•**
The trial justice found the following facts, among
others: • • •
"Eighteenth. That said dock and wharf from the time
of its erection down to the commsncement of this action,
and since, has been open to travel by vehicles and pedestrians, except when such travel was temporarily obstructed
by freight stored upon said dock or wharf, and the said
dock or wharf has been used during the said times by
vehicles and pedestrians, more largely by the latter than
the former; that the greater number of persons using said
dock or wharf for foot or vehicle traffic did so for the,
purpose of reaching the stores and warehouses abutting
on said wharf, and for the purpose of delivering supplies
to the vessels lying thereat, or receiving passengers from
such vessels, or transacting other business with said
vessels. But it is equally true that many of the people
using said dock and wharf, both for foot and vehicle traffic, used the same as a way of communication between
Main street and points east of Washington street, and
that many pedestrains constantly used said dock and wharf
who had no business with the abutting stores and warehouses, or the vessels lying at said do.ck.''
After finding the facts as thus stated the trial court
found the following which were designated as ''conclusions
of law:"

• • • • • • • • • •

"Third: That for a period of six years and more prior
to the comm~ncement of this action the said premises
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herein designated as 'Front street,' ceased to be traveled

or used as a public highway, and ceased to be a highway

for any purpose.

**********

Vann, J. The trial court rendered judgment against

the plaintiff on the theory that, although Front street be-

came a public highway as early as 1826 through tender of

dedication by the owners and acceptance by the municipal

authorities, still it had ceased to be a public highway be-

cause it had not been traveled or used as such for a per-

iod of more than six years prior to the commencement of

the action. While facts were found which sustain the con-

clusion of law that Front street became a public highway

through offer and acceptance, no finding of fact, classified

as such, was made that the street had not been traveled

or used as a public highway for the statutory period re-

quired to effect an abandonment. {City of CoJioes v. Dela-

ware (& Hudson Canal Co., 134 N. Y. 397 ; Matter of Hunter,
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163 N. Y. 542, 548; L. 1861, ch. 311; L. 1890, ch. 568, § 99.)

It is claimed that the third conclusion of law contains

the finding of fact needed to support the judgment and

that, although it is classified as a conclusion of law, since

it is really a finding of fact the same effect should be given

to it as if it had been so designated in the decision.

The finding in question is one of fact or law. If it is

the latter, the facts found do not support the judgment,

because a street once in existence is presumed to continue

until it ceases to be such owing to abandonment or some

other lawful cause. {Cohoes Case, supra.) We think,

however, that the finding, except the last clause thereof, is

not one of law but of fact. The cessation of user and

travel upon a street for the period prescribed involves

a question of fact. Traveling upon a street is an act or a

series of acts which can be seen and described. The use

of a street for traveling purposes requires that something

should be done thereon which is apparent to ordinary ob-

servation. One may travel on a street by walking, riding

or driving. Each method involves action and an act is a

fact, as that word is known to jurisprudence.

An error in the classification of findings by the trial

court does not prevent an appellate court from classifying

them for itself in accordance with their actual character.

TRIAL PRACTICE

[ Lap. 18

herein designated as 'Front street,' ceased to be traveled
or used as a public highway, and ceased t o be a highway
fo r any purpose.
* * * • * * * * * *
V ANN, J.
The trial court rendered judgment against
the plaintiff on the theory that, although Front street became a publi,c highway as early as 1826 through t en der of ·
dedication by the owners and acceptance by the municipal
authorities, still it had ceased to be a public highway because it had not been traveled or used as such f or a period of more than six years prior to the commencement of
the action. While facts were found which sustain the conclusion of law that Front street became a public highway
through offer and acceptance, no finding of fact, classified
as such, was made that the street had not been traveled
or used as a public highway for the statutory period required to effect an abandonment. (City of Cohoes v . Dela- ware & Hudson Canal Co ., 134 N. Y. 397; Matter of H unter,
163 N. Y. 542, 548; L. 1861, ch. 311; L. 1890, ch. 568, § 99.)
It is claimed that the third conclusion of law contains
the finding of fact needed to support the judgment and
that, although it is classified as a 1conclusion of law, since
it is really a finding of fact the same effect should be given
to it as if it had been so designated in the decision.
The finding in question is one of fact or law. If it is
the latter, the facts found do not support the judgment,
because a street once in existence is presumed to continue
until it ceases to be such owing to abandonment or some
other lawful cause. (Cohoes Case, supra.)
We think,
however, that the finding, . except the last clause thereof, is
not one of law but of fact. The cessation of us er and
travel upon a street for the period prescribed involves
a question of fact. Traveling upon a street is an act or a
. eries of acts which can be s en and described. The use
of a street for traveling purpo es requires that something
. hould be done thereon which is apparent to ordinary ob. ervation. One may travel on a street by walking, r iding
or driving. Each method involv a tion and an act is a
fart, as that word is known to jurisprudence.
An error in the cla sification of findings by the trial
,ronrt do R not prevent an appellate court from lassifyh1g
tlPm f r itself in accordance with their actual chan t ter.
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Giving a wrong name to a finding does not change its na-

ture and if it is placed under the head of ''conclusions of

law," when it is a finding of fact, it will be treated on

appeal as what it really is, at least for the purpose of up-

holding a judgment. {Berger v. Varrelmann, 127 N. Y. 281,

288; Christopher & Tenth Street R. R. Co. v. Tiventy -third

Street R. R. Co., 149 N. Y. 51, 57.) As we have already

seen, the judgment appealed from cannot stand unless the

finding under consideration is a finding of fact, and it

now remains to be seen whether it can stand even on that

theory, since it is claimed that such finding of fact is in-

consistent with other findings of fact, and hence must

yield thereto at the election of the appellant in aid of his

exceptions. It was upon this ground that one of the

learned justices below based his dissent.

What is the situation according to the findings when

properly classified? About 1826 a public highway existed

on the river front between Washington and Main streets.
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It still existed in 1838, when a dock was built by the abut-

ting owners over and upon the land owned by them consti-

tuting said highway, covering it for its entire width and

length. From that time to this the abutting owners have

used the dock for dock purposes and the general public

have used it for highway purposes, neither use excluding

the other altogether, although doubtless interfering with it

to some extent. Under these circumstances what became

of the street when the dock was built? Can abutting own-

ers destroy a street in this way? Did the construction of

the dock annihilate the highway? There is no statute

which gives it that effect, and according to the common

law the street leaped from the ground to the do«k and

staid there. It is there now unless it has been abandoned

by nonuser as we read the authorities. * * *

When a private dock is built over a public street upon

the shore of navigable waters, the dock becomes part of the

street and the public has a right to travel over it. Owner-

ship of the dock is not inconsistent with the existence of

the street any more than ownership of the land over which

the street extended. Assimiing that the defendant or its

predecessors could lawfully build a dock over their own

land in order to reach the river, still, as their land was

'l'BIAL AND FrNDINGs BY THE
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Giving a wrong name to a finding does not change its nature and if it is placed under the head of '' conclu ions of
law," when it is a :finding of fact, it will be treated on
appeal as what it really is, at lea t for the purpose of upholding a judgment. (Berg er v. Varrelmann, 127 N. Y. 281,
288; Christopher & Tenth Street R.R. Co. v. Twenty-third
Street R. R. Co., 149 N. Y. 51, 57.) As we have already
een, the judgment appealed from cannot stand unless the
finding under consideration is a :finding of fact, and it
now remains to be seen whether it can stand even on that
theory, since it is claimed that such finding of fact is inconsistent with other :findings of fact, and hence must
yield thereto at the election of the appellant in aid of his
exceptions. It was upon this ground that one of the
learned justices below based his dissent.
What is the situation according to the findings when
properly classified 1 About 1826 a public highway existed
on the river front between Washington and Main streets.
It still existed in 1838, when a dock was built by the abutting owners over and upon the land owned by them constituting said highway, covering it for its entire width and
length. From that time to this the abutting owners have
used the dock for dock purposes and the general public
have used it for highway purposes, neither use excluding
the other altogether, although doubtless interfering with it
to some extent. Under these circumstances what became
of the street when the dock was built 1 Can abutting owners destroy a street in this way ? Did the construction of
the dock annihilate the highway 1 There is no statute
which gives it that effe t and according to the common
law the street leaped from the ground to the <look and
. taid there. It is there now unless it has been abandoned
by nonuser as we read the authoritie . * • •

.. . . . . . . .
~

When a private dock is built over a public street upon
the shore of navi able water the dock becomes part of the
treet and the public ha a right to travel over it. Owner. hip of the dock is not inconsi tent with the exist nee of
the street any more than owner hip of the land over which
th treet extended. A uming that th d f ndant or its
predecessors could lawfully build a dock over their own
land in orde"!" to r ach the river, still as their land was
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subject to the right of the public to travel upon it, they

could not unreasonably interfere with that right nor witli

the existence of the street which was the foundation there-

of. Two rights co-existed. The defendant, as owner of

the river front, had the right to reach the water. As there

was a street along the river front over the defendant's land

the public had the right to use the street. The building

of the dock changed neither right. Both continued to exist,

although under changed conditions. They met but did not

merge, nor did either destroy the other. The defendant

had the right to use its dock, as a private dock, subject to

the right of the public to travel over it, as they had pre\d-

ously traveled upon the land over which it^ was built. The

city had no right to use the dock for dock purposes, but

its citizens had the right to use it for street purposes. While

the street followed the dock, and covered the whole of it,

that did not authorize the city to collect wharfage; and

although the dock was private property the same as the
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land beneath it, that did not authorize the defendant to

prevent the public from using it for the same purpose that

they had previously used the land. The easement for

travel still existed, but it was over the dock which took

the place of the land constituting the street. The public

had the right to travel in the same place and in the same

direction that they had before, but instead of traveling

upon the surface of the land, they were obliged to travel

and had the right to travel upon the structure that the de-

fendant had placed on the land. That structure became a

street for the purpose of travel and a private dock for

use as such, with a superior right in the public in case of

conflict through reasonable use of the respective rights.

**********

We have thus laid down the law applicable to the facts

as found independent of the fact appearing in the third

conclusion of law. It is clear that the latter, treated as a

finding of fact that Front street had not been traveled or

used as a public highway for more than six years, is in-

consistent with the eighteenth finding of fact that the pub-

lic used the dock continuously from the time it was built,

both for foot and vehicle traffic, as a way of communication

between Main street and points east of Washington street.

The learned trial justice evidently regarded the street as

TRIAL PRACTICE
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subject to the right of the public to travel upon it, they
could not unreasonably interfere with that right nor with
the existence of the street which was the foundation there')f. Two rights co-existed. The defendant, as owner of
the river front, had the right to reach the water. As there
was a street along the river front over the defendant's land
the public had the right to use the street. The building
of the dock changed neither right. Both continued to exist,
although under changed conditions. They met but did not
merge, nor did either destroy the other. The defendant
had the right to use its dock, as a private dock, subject to
the right of the public to travel over it, as they had previously traveled upon the land over which it was built. The
city had no right to use the dock for do~k purposes, but
its citizens had the right to use it for street purposes. While
the street followed the dock, and covered the whole of it,
that did not authorize the city to collect wharf age; and
although the dock was private property the same as the
land beneath it that did not authorize the defendant to
prevent the public from using it for the same purpose that
they had previously used the land.
The easement for
travel still exi ted, but it was over the dock which took
'the place of the land constituting the street. The public
had the right to travel in the same place and in the same
direction that they had before, but instead of traveling
upon the surface of the land, they were obliged to travel
and had the right to travel upon the structure that the defendant had placed on the land. That structure became a
street for the purpose of travel and a private dock for
use as such, with a superior right in the public in case of
conflict through reasonable use of the respective rights.
• * ~ • • • • • • *
We have thus laid down the law applicable to the fact~
as found independent of the fact appearing in the third
conclusion of law. It is dear that the latter, treated as a
:finding of fact that Front street had not been traveled or
used a a public highway for more than six years, is incon i t nt with the eighteenth finding of fact that the public u ed the do k continuously from the time it was bui1t, .
both for foot and vehicle traffic, as a way of communication
betw n Main street and points east of Washington street.
The learned trial justice evidently regarded the Rtreet as

Chap. 18]
Chap. 18] Trial and Finding by the Court 845

no longer in existence after the dock was built, and hence

found that travel had ceased upon the street, although he

found that it continued upon the dock which took the place

of the street. He may thus have been misled into making

the inconsistent findings.

** While an appellate court should harmonize inconsistent

findings when it is possible to do so, if they prove irrecon-

cilable it is the duty of the court to accept those most fav-

orable to the appellant, and he is entitled to rely upon

them in aid of his exceptions." {Israel v. Manhattan Ry. \\

Co., 158 N. Y. 624, 631 ; Nickell v. Tracy, 184 N. Y. 386.

390.) The finding that the street has been abandoned can-

not be reconciled, according to our view of the law, with

the finding that the dock has been used and traveled upon

continuously as a street. We are, therefore, compelled to

reject the former and to accept the latter, with the same

force and effect as if it was the only finding upon the sub-

ject appearing in the decision. This leaves the conclusion
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of law that the defendant is entitled to the exclusive use,

possession and occupancy of Front street, and that the

plaintiff is not possessed of any right, title or interest

therein, without any finding to support it. The exception

to this conclusion of law, as well as to the direction for

judgment against the plaintiff, raised reversible error and

requires us to reverse the judgment appealed from and to

order a new trial, with costs to abide the event.

CuLLEN, Ch. J., Gray, O'Brien, Werxee. Wh.lard Bart-

LETT and Chase, JJ., concur.

Judgment reversed, Etc,
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no longer in existence after the dock was built, and hence
found that travel had ceased upon the street, although he
found that it continued upon the dock which took the pla e
of the street. He may thus have been misled into making
the incon i tent :findings.
"While an appellate court should harmonize incon. jstent
:findings when it i po ible to do so, if they prove irreconcilable it is the dut of the court to accept tho e most fav. orable to the appellant and he is entitled to rely upon
them in aid of his exceptions." (Israel v. ·.Manhattan Ry.
Co., 158 N. Y. 624, 631; Nickell v. Tracy, 184 N. ·y. 3 6.
390.) The finding that the street has been abandoned cannot be reconciled, according to our view of the law with
the finding that the dock has been u ed and traveled upon
continuously as a street. We are, therefore, compelled tu
reject the former and to accept the latter, with the ame
force and effect as if it was the only finding upon the ubject appearing in the decision. Thi leaves the conclu ion
of law that the defendant is entitled to the exclu ive u" e,
~ possession and occupancy of Front street, and that the
plaintiff i not po sessed of any right, title or interest
therein, without an finding to support it. The exception
to this conclusion of law a well as to the direction for
j adgment again t the plaintiff rai ed rever ible error and
requires us to rever e the judgment appealed from and to
order a new trial, with costs to abide the e ent.
CULLEN, Ch. J., GRAY, O'BRIEN, WER~RR . \YIT,LARD BARTLETT and CHASE, J J., concur.
Judgm ent reversed, Etc.

