CHAPTER XVIII
USE AT TRIAL OF RECORD OF EX�ATION
FOR DISCOVERY
wHO MAY uSE RECORD

·

There are three different types of provisions as to who
may use the record of the discovery examination at the
trial. Some ;Wrisdictions allow the taker only to use it.
Others allow use by either party. The third type of
provision is that neither party may use the deposition of
a witness as original evidence unless the witness is un
available for oral testimony, although the opponent of
the party who calls the witness at the trial may use the
deposition to contradict the witness ; that the taker only
may use the deposition of an adverse party as evidence
of an admission ; and that either party may use it in the
event the deponent is unavailable for oral testimony at
the trial.
The following jurisdictions allow use by the taker
only : Wisconsin, Massachusetts, England, Ontario,
Washington, Virginia, Indiana and New Jersey. 1 The
earlier Wisconsin provision was that either party could
use the deposition at the trial. Later this was changed
so as to allow use only by the party taking. Even then
a few decisions seemed to indicate that once the depo
sition had been offered in evidence either party could
1 Ontario Judicature Act (Holmested, 1915) page 806 :If. ; Denny v.
Sayward (1894) 10 Wash. 422, 39 Pac. 119 ; Moore v. Palmer (1896) 14
Wash. 134, 44 Pac. 142 ; Faut v. Miller (1867) 58 Va. 187 ; Annual Prac
tice (1930) order 31, rule 24; Bray's Law of Discovery, 600. See also
the statutes listed in the appendix and the cases in the next several
footnotes.
158

USE OF RECORD OF EXAMINATION

159

use it,8 but the Revisor of Statutes in 1927 purposely
modified the language of the statute so as to remove this
possibility.8 The trend of development in Massachusetts
has been in exactly the opposit'e direction. While the
present provision is that only the proponent of the in
terrogatories can use the answers thereto at the trial,�
there is a considerable sentiment amongst the Massa
chusetts bar for an amendment to the statute to the effect
that either party be allowed to use. The proponents of
the change argue that it would make a party more care
ful as to the particular questions he propounds and thus
eliminate considerable surplusage in interrogatories.
Opponents of the change point out that it would increase
the amount of self-serving material in the answers, and
that it is founded upon a misconception of the basic pur
poses of discovery. Massachusetts lawyers have con
sidered the problem whether the examination should not
be usable in behalf of the party making the answers in
the event that he dies after answering and before the
trial. Recently the Massachusetts Judicial Council has
recommended 81 statutory change to the effect that : ' ' If
a party who has filed sworn answers to interrogatories
dies, so much of such answers · as the court finds have
been made upon the personal knowledge of the deceased
shall not be inadmissible as hearsay or self-serving if
offered in evidence by a representative of the deceased
party. ' ' 11 The possibility that the examination may be
used by the taker after the deponent has died and that
a very partial story may be presented to the jury, a story
lacking the direct testimony of the deponent, has troubled
the Wisconsin bar. This has led to the suggestion that
the taking of an adverse examination be made an addia Lamberson v. Lamberson (1921) 175 Wis. 398, 184 N. W. 708; Lange
v. Heckel (1920) 171 Wis. 59, 175 N. W. 788.
a Revisor 's Notes (1927) on ch. 326, sec. 12.
t Freeman v. United Fruit Co. (1916) 223 Mass. 300, 111 N. �. 789 ;
Bradley Lumber & Mfg. Co. v. Cutler (1925) 253 Mass. 37, 148 N. E. 101.
II Sixth Report, p. 15.
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tional cause for taking depositions under the general
deposition statute. Another suggestion made by some
Wisconsin lawyers is that the deposition statute be so
amended as to allow taking of a deposition without show
ing cause, with use thereof being conditioned upon the
witness ' unavailability at the trial. This is the plan in
states wherein the ordinary deposition procedure is the
means of obtaining discovery before trial.
Under the Ontario discovery procedure only the exam,
ination of a party can be used as original evidence.
Examinations of corporate officers, assignors, and other
persons from whom discovery may be had, but who are
not themselves adverse parties, are confined to the pur
pose of discovery only and cannot be used at the trial
against the parties to the action. This is explicitly pro
vided as to examinations of corporate officers and serv
ants and has been held equally applicable to other per
sons not parties who have been examined for discovery.6
This merely limits use of the examination as original evi
dence. It does not prevent use to contradict the witness
or to refresh his memory. This, again, is in the direction
of the practice under the ordinary deposition procedure
which obtains in other jurisdictions.
The following jurisdictions allow either party to use
the examination of a party, or representative of a party,
at the trial : New York, South Dakota, Michigan, North
Carolina, North Dakota, New Jersey, Quebec, and Louisi
ana.'7 The theory is adhered to in both Louisiana and
Quebec that the answers to interrogatories for discovery
become automatically a part of the record of the case
6 Rule 327; Ontario Judicature Act (Holmested, 1915) p. 806.

'7 This

applies to the oral examination only in New Jersey. Only the
interrogator can use answers to written interrogatories. Compare N. J.
Comp. Stat. (1910) p. 4097, sec. 140, p. 4099, sec: 146, chancery rule 84,
found in 1 N. J. Misc. 756. See in addition to the statutes which are
listed in the appendix, Phillips v. Land Co. (1917) 174 N. C. 542, 94
S. E. 12; Beck v. Wilkins Ricks Co. (1923) 186 N. C. 210, 119 S. E. 235 ; ,
National Fire Ins. Co. v. Shearman ( 1 928) 227 N. Y. S. 522. See also
note in 1 N. Y. Civ. Proc. R. 94, for provisions under early codes.
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and that hence no formal introduction as evidence is
necessary. Mr. Justice Surveyer, of Montreal, has said·
the .following concerning the Quebec practice : " Mr.
Justice Mignault, whom I consutted with regard to the
deficiencies of our Code, wrote me· on this subject : ' A
• • • reform which would b e very useful would b e to
render the discovery really a discovery. In the province
of Quebec, the preliminary interrogatory forms a part of
the proof which embarrasses the liberty of the attorney
of the opposite party, because he exposes himself to the
introduction in the procedure of testimony which his
adversary otherwise could not make· except with a com
mencement of proof in writing. In the other provinces,
the adversary is freely questioned and then there is
introduced into the proof of the case the parts of his
deposition which are believed useful, saving the adver
sary 's right to demand the addition of the replies which
explain those which have been produced. ' I am not cer
tain if, in view of our laws of evidence, the system for
merly in force in the jurisdictions of which I spoke is
not preferable for us. Following this system, the judge
presiding over ' the case asks you whether or not you
intend putting your preliminary interrogatory on the
record. In the affirmative, it forms part of the record.
If you are not satisfied, you are free to re-examine the
party during the inquiry on the points where he replied
favorably, saving, if it is less favorable the second time,
to remind him of his previous declarations in accordance
with article 329. " 8
Texas, under the regular deposition procedure, allows
depositions of parties and witnesses alike to be used at
the trial by either party regardless of whether the de-'
ponent is .present in court. . This procedure differs from
that which obtains in other states in which a use has
been made of the procedure for purposes of discovery
'

8 La Revue du Droit, vol. 2,

p.

204 ff.
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before trial in this respect, namely, there are neither
restrictions upon the taking of depositions nor upon the
use thereof. In a number of other states depositions may
be taken as a matter of right, but their use at the trial is
limited to instances in which the deponent is unavailable
as a witness. But in Texas depositions are often used
when the deponents are present in court. While some
of the lawyers are of the opinion that it is within the
discretion of the court whether a party will be allowed
to read the deposition of a witness who is present in
court in lieu of placing him upon tl;te stand, it is agreed
that as a practical matter it is usually allowed. This
practice is not a salutary one. The preferable mode of
giving testimony is upon an oral examination in open
court. Only when a witness is unavailable for the pur
pose of giving his oral testimony in open court should
written statements be received from him. There is a
difference between taking depositions for the dual pur
pose of preserving testimony in the event that the wit
ness should become unavailable and of pinning him down
to a definite story before trial on the one hand and tak
ing depositions as the regular mode of adducing evidence
on the other hand. In the former event the deposition
serves merely as a dress-rehearsal for a trial conducted
in the orthodox manner ; in the latter it .fosters all of the
vices which are attendant upon a trial of the case on
paper only. Specific vices attributable to this rule are
pointed out by the Texas bar. Suppose, for example,
that a lawyer takes the deposition of a witness, that he
gets a favorable statement from him, and that the ad
verse party does not see fit at the time to cross-examine
the witness to any extent. The chances are that the
lawyer will read the deposition to the jury and keep the
witness off of the stand so that he may not be subjected
to further cross-examination. Of course the adverse
party could call the witness but in doing so he would
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make the witness his own. The unfairness of such a prac
tice is made more perspicuous when the witness happens
to be a person of poor courtroom appearance or of weak
voice and when the lawyer reads .•the deposition with- the
added force of his own personality. There is a tendency
upon the part of witnesses whose deposition has been
taken to be reluctant to appear at the trial. They reason
that there is no necessity that they should give further
of their time when their depositions can be used instead.9
All states which employ the regular deposition pro
cedure as the mode of discovery before trial, except
Texas, have the following rules in regard to use of the
deposition at the trial : ( 1 ) Neither party may use the
deposition of a mere witness as original evidence un
less the witness is unavailable for oral testimony, but the
opponent of the party who calls the witness at the trial
may use the deposition to contradict the witness. ( 2 ) The
taker only may use the deposition of an adverse party
(but not of a mere witness) as evidence of an admission.
(3) Either party, regardless of who has taken the depo
sition and rega,rdless of whether it is the deposition of
a party or of a witness, may use the deposition in the
event the deponent is unavailable for oral testimony at
the trial. 10

PURPOSE FOR wHICH RECORD MAY BE uSED
There are two principal purposes for which depositions
may be used at the trial. The :first and most frequent use
is for the purpose of coD;tradicting the deponent when
9 The deposition of a party can be used by either party, but the
deposition of a witness can be used by either party . only when there has
been cross-interrogation. Tex. Stat. (1928) arts. 3764, 3769.
10 For general statements of the above rules see, in addition to the
statutes and the next several footnotes, the following decisions: Great
Western Despatch South Shore Line v. Glenny (1884) 41 0. S. 166 (see
also 14 Ohio Jurisprudence, p. 66 ff.) ; The Phenix Mutual Life Ins. Co.
v. Cl�;trk (1877) 58 N. H. 164 ; Carter v. Beals (1862) 44 N. H. �i;
In re Hammond (1909) 83 Neb. 636, 12� N. W. 203; Banks v. Refrigerat
ing Co. (1911) 236 Mo. 407, 139 S. W. 545.
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he testifies at the trial. Dean Wigmore has said :
' ' • • • use of a deposition to show in it a contrary state
ment of the deponent, who has already testified on the
stand, is allowable even though the witness be present
and available ; for the deposition is here used not as
substantive testimony, but only as containing a state
ment inconsistent with the same witness 's testimony al
ready given. ' ' 11 Lawyers in Boston, Massachusetts, say
that even answers to written interrogatories for dis
covery are more frequently used for purposes of contra
diction than as original evidence.
The second important mode of use is for the purpose
of proving an admission. Dean Wigmore has stated the
general rule thus : " The general principle that the wit
ness must be shown unavailable for testifying in court
does not apply to use of his party-opponent 's deposition
(taken, as usual, under statutes allowing in common law.
courts a process similar to a bill for discovery ) -for the
simple reason that every statement of an opponent may
be used against him as an admission without calling him ;
the opponent 's sworn statement, though called a depo
sition, is no less an admission than any other statement
of his. " 18 Lawyers sometimes exhibit to the jury a
refusal upon the part of the witness at the discovery
examination to answer particular questions with the pur
pose of showing that the witness sought to conceal some
thing. Such a practice seems to go unquestioned in most
states, but the Massachusetts court has held that it is
improper to refer to a party 's refusal to answer interrog
atories before he has been ordered to answer by the
court. 18
11 Wigmore on Evidence, III, 1416.
18 Wigmore on Evidence, III, 1416. In addition to the cases cited
therein see : Rettlia v. Salomon (1925) 308 Mo. 673, 274 S. W. 366 ;
Douet v. Prudential Ins. Co. (Mo. App. 1930) 23 S. W. (2d) 1104; Sin·
clair v. Columbia Telephone Co. (Mo. App., 1917) l95 S. W. 558; Robin·
�n v. N�w England Cable Co. (1920) 79 N. H. 228) 111 A. 2g9,
18 IDurington v. Boston Elevated Ry. Co. (1913) 214 Mass. 300, 101
N. E. 977.
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There is usually no necessity of using the examination
for discovery at the trial. Indeed, it is more frequent
than otherwise that the sole purpose of the inquiry is for
discovery and that no subsequent use is made of the
deposition. The usual rule is that the proponent has the
option of using all or any part of"the deposition, subject
in the latter event to the right of the adverse party to
demand the reading of other parts which are relevant to
those which have been read.14 Alabama and Virginia
require that all of the answers to written interrogatories
be introduced, if any part are.16 The whole of a depo
sition must be introduced in California and in Indiana
if the purpose is to prove an admission, but a part may
be used for the purpose of contradicting the witness.16

There has been considerable trouble in Missouri con
cerning the correct way of using a deposition for purposes
of contradiction. In 1922 the Supreme Court criticized
the practice of using detached portions only of deposi
tions. Said the court : " We have, in no uncertain terms
condemned the practice, that sometimes finds its way into
court, of counsel, on cross-examination, reading a de
tached portio.n of the deposition or instrument and then
asking the witne'ss whether he made such a statement. ' ' n
14 In addition to the statutes see: Converse v. Meyer (1883) 14 Neb.
190, 15 N. W. 340; Security Bank v. Brown (1923) 110 Neb. 237, 193
N. W. 336; Robinson v. New England Cable Co. (1920) 79 N. H. 228,
111 Atl. 269; Whitman v. Morey (1885) 63 N. H. 448, 2 Atl. 899 i Ceto·
fonte v. Coke Co. ( 1910) 78 N. J. L. 662, 75 Atl. 913, 27 L. R. A.
N. S. 1058; Beakly v. Board (1911) 81 N. J. L. 637, 80 Atl. 457; National
Fire Ins. Co. v. Shearman (1928) 227 N. Y. S. 522; William L. Schupp
& Sons v. Barnett (1924) 206 N. Y. S. 553 ; Gutzman v. Clancy (1902)
114 Wis. 589, 90 N. W. 1081; Freeman v. United Fruit Co. (1916) 223
Mass. 3 00, 111 N. E. 789; Bradley Lumber & Mfg. Co. v. Cutler (1925)
253 Mass. 37, 148 N. E. 101;. Great Western Despatch South Shore Line
v� Glenny (1884) 41 0. S. 166; Allend v. Spokane Falls & N. R. Co.
(1891) 21 Wash. 324, 58 Pac. 244; Sawdey v. Spokane Falls & N. R.
Co. (1902) 30 Wash. 349, 70 Pac. 972 .
.111 Warren, Burch & Co. v. Gabriel & Co. (1874) 51 Ala. 235; Faut v.
Miller (1867) 58 Va. 187 ; Vaughn v. Garland (1840) 38 Va. 251.
1 6 Bank of Finnell (1901) 133 Cal. 475, 65 Pac. 976; Scott v. Indian
apolis Wagon. Works ( 1874) 48 Ind. 75; Cook Brewing Co. v. llall ( 1899)
22 Ind. APJI• 656, 52 N. E. 1002.
1'7 Littig v. Urbauer-Atwood Heating Co. (1922) 292 Mo. 226, 247, 237
'
s. w. 779.
·
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- The court pointed out that the correct mode of use was to
show the deposition to the witness, ask him if he had
signed it and then introduce the whole thereof in evi
dence. Such a practice, however, was not satisfactory to
the lawyers, the easier and more effective mode being to
ask the witness whether he had not previously made
such and such statements. The Supreme Court in 1926
ameliorated its former ruling to the extent that it is now
req�ired that ' ' the party attempting impeachment must
refrain from garbling facts, must be fair to the witness,
the court and the jury, in the examination, and must read
in evidence all portions of the deposition that bear on
the particular questions and answers about which the
witness is interrogated. " 18 As a practical matter the
impeaching party now uses such portions of the deposi
tion as he cares to and the adverse party then reads the
additional portions which he deems explanatory of those
already read. 19 The present practice is more satisfac
tory to the bar. It also provides a more effective way of
exposing a lying witness.10
There is some complaint among the lawyers of several
states that the examination for discovery is sometimes
allowed to be used at the trial in such a way as to jeopard
ize its orderly conduct. Wisconsin is the only state in
which this compla1.nt is especially widespread. Two
types of abuses were pointed out. It is said that the

deposition is used as a weapon with which to argue with
the witness and play up inconsistencies of an immaterial
nature between the testimony given at the trial and that
given at the discovery hearing ; and that the deposition is
used as a means of covering the same point twice, so as

18 Peppers v. Railway Co. (1926) '312 Mo. 1104, 1116, 295 S. W. 757.
19 Of. Rettlia v. Salomon (1925) 308 Mo. 673, 681, 274 S. W. 366.
20 Dean Wigmore 's comment on the Littig ease is: " This is unsound;
a lying witness could not be exposed under such restrictions, e. g. Sir
Charles Russell could never have exposed the forger Piggott, in the
cross-examination quoted ante see. 1260. ' ' Wigmore on Evidence, IV,
2103, note 1.
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to impress the jury and encumber the record. Most law
yers say that the remedy for the latter abuse is with the
trial judge who can put a stop to the reading of the
examination where the ground had already been covered.
Some lawyers, however, feel that the former abuse re
quires a specific rule. The Advisory Committee on Rules
has been considering a proposal to the effect that, " In
case the witness shall have been adversely examined be
fore trial, his examination at the trial shall be limited to
such facts as were not inquired about on the former
examination, unless the scope of the examination be ex
tended by permission of the court. " It has been sug
gested that the proposed rule be modified to the extent
of putting the onus of objecting to the use of the depo
sition on the opponent, rather than requiring the pro
ponent to obtain permission. The majority opinion
among the lawyers seems to be that such a rule, in any
form, would do more harni than good� They fear any
tampering with the present rigorous cross-examination.
They point to its effectiveness in revealing the truth.
The proposed rule might also have the unsalutary effect
of subordinating oral testimony to written testimony and
of discouraging examinations ,before trial.
The usual rule is that any objections to the questions
and answers may be made for the first time at the trial
when it is sought to introduce the examination in evi
dence, except those going to the form of the question.81
The same rule applies as to the competency of the
deponent, except that some courts have held that a party
who takes a deposition waives the objection that the wit
ness is incompetent.88 Suppose the trial judge has al
ready decided objections to particular questions and
81 In re Hammond (1909) 83 Neb. 636, 120 N. W. 203. The rule under
the written interrogatory procedure in Indiana is contra, Combs v.
Union Co. (1896) 146 Ind. 688, 46 N. E. 16; B. & 0. R. R. Co. v.
Berdon. (1924) 195 Ind. 265, 150 N. E. 407.
88 Gowdy v. Gowdy (1930) 230 Ky. 545, 20 S. W. (2d) 170. See also
note in 18 Ky. L. Jour. 302.
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.. answers at the discovery examination. Does such ruling
precl.ude him from rejecting evidence at the trial which
he has admitted at the discovery hearing 1 On principle
it would seem that the trial judge can decide de novo
whether the answers are admissible in evidence, because
the standards i� regard to discovery are more liberal
than in regard to evidence at the trial. But some of the
trial judges in Massachusetts, at least, have decided
otherwise.
CoNCLUSIVE EFFECT UPoN' PARTY WHo UsEs RECORD
The uniform rule is that introduction in evidence of
the examination of the adverse party does not preclude
the party who so introduces it from rebutting the testi
mony by other evidence.28 The theory is that the situ
ation is analogous to that where one witness called for
a party contradicts the testimony of a previous witness.24
Similarly, the New York Civil Practice Act provides that
the examination when read in evidence ' ' has the same
effect, and no other, as the oral testimony of a witness
would have. " 25 The truth of the testimony stands as
against the party introducing until contradicting evidence
is introduced.26
The usual rule is that a party does not lose the right
to impeach the credit of a witness by taking his deposi

tion, but that the party who uses the deposition, regard
less of who took it, does lose the right since, by using the

deposition, he makes the deponent his own witness. This
rule does not prevent contradiction of the deposition by
other testimony ; it merely prevents attacks upon the
1!8 Woodman v. Powers (1922) 242 Mass. 219, 136 N. E. 352 ; Washburn
v. Owens ( 1927) 258 Mass. 446, 155 N. E. 432; Sawdey v. Spokane Falls
& N. R. Co. (1902) 30 Wash. 349, 70 Pac. 972.
114 Goodman v. Lehigh Valley R. R. Co. (1917) 82 N. J. L. 450, 81 Atl.
848.
115 Section 305.
ll6 Minihan v. Boston Elevated Ry. Co. (1908) 197 Mass. 367, 83 N. E.
871 ; Boudrean v. Johnson (1922) 241 Mass. 12, 134 N. E. 359.
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credit of the deponent. Nor should it have even this
effect in the event that the deponent is an adverse party. ·
The same reasons which 'are set forth by Dean Wigmore
against application of the rule that• a party who calls a
witness cannot impeach him, to the situation where the
witness is a party-opponent, can be relied upon here :
" If there is any situation in which any semblance of rea
son disappears for the application of the rule against
impeaching one 's own witness, it is when the opposing
party is himself called by the first party, and is sought
to be compelled to disclose under oath that truth which
he knows but is naturally unwilling . to make known. To
say that the first party guarantees the opponent 's cred
ibility is to mock him with a false formula • • • ' ' "
Of course the question may be raised whether the prob
lem will arise in connection with discovery : i. e., will the
party introduce his adversary 's deposition as original
evidence unless he deems the testimony true f Does he
not use it for the very purpose of proving an admission T
If so, why should he desire to attack the credit of the per
son who gave the litdmission � Such argument overlooks
the fact that the party who introduces the deposition may
rely upon the truth of parts thereof as admissions, and
yet desire to impeach the credit of the deponent as a
whole. Yet it is true that one link in the reasoning in
regard to the trial situation, namely, that the party can
not tell whether his opponent will speak truly or falsely
when he calls him as a witness, is missing as far as dis
covery is concerned. The party already knows his op
ponent 's testimony before he introduces it.
rt

Wigmore on Evidence, II, 916 (with citations to cases) ;
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