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A bailment is a contract relation resulting from the delivery

of personal chattels by the owner, called the bailor, to a second

CHAPTER I.

person, called the bailee, for a speciﬁc purpose, upon the ac-
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principles applicable to the subject.

§2. Contractual relation.-The bailment relation is one of

contract and the principles of contract law are applicable

thereto. No one can be made a party to a bailment except

§1. [—] Krause v. Common- §2. Costello v. Ten Eyck, 86

wealth, 93 Pa. st. 418, 39 Am. R. Mich. 348, 49 N. W. R. 152, 24 Am.

762; [—] Coggs v. Bernard, 2 Ld. St. R. 128.

Raymond, 909, 1 Smith Lead. Cas.

199.
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§ 1. Deflnition.-Many attempts have been made to define
a bailment but none is free from criticism. For our purpose it
is enough to say thatA bailment is a contract relation resulting from the delivery
of personal chattels by the owner, called the bailor, to a second
person, called the bailee, for a specific purpose, upon the ac
complishment of which the chattels are to be dealt with ac
cording to the owner 's direction.
An analysis of this statement will make clear the primary
principles applicable to the subj ect.
§ 2. Contractual relation. The bailment relation is one of
contract and the principles of contract law are applicable
thereto. No one can be made a party to a bailment except
-

§ 1.
[-] Krause v. Common
wealth, 93 Pa. St. 418, 39 Am. R.
762 ; [-] Coggs v . Bernard, 2 Ld.
Raymond, 909, 1 Smith Lead. Cas.
199.
1

§ 2. Costello v. Ten Eyck, 86
Mich. 348, 49 N. W. R. 152, 24 Am.
St. R. 128.

1

§§ 3-5

c/1:

OF BAILMENTS IN GENERAL.

a-

by his contract freely made, or by some condition which by
operation of ]aw is regarded as equivalent to a contract.

9*"

‘
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by his contract freely made, or by some condition which by

operation of law is regarded as equivalent to a contract.

§3. Delivery.-The word bailment comes into the English

Common Law through the Norman-French. It is derived from

bailler, to deliver, and delivery has been said to be the key

word of bailment law.

A prime requisite to the establishment of the relation is a

delivery by the bailor to the bailee, or something which by

operation of law takes the place of such delivery. The bail-

ment relation, then, may be formed by delivery, actual or

constructive, or by operation of law.

§4. iIllustrati0ns.—(a) Actual delivery is a manual

§ 3. Delivery.-The word bailment comes into the English
Common Law through the Norman-French. It is derived from
bailler, to deliver, and del·ivery has been said to be. the key
word of bailment law.
A prime requisite to the establishment of the relation is a
delivery by the bailor to the bailee, or something which by
operation of law takes the place of such delivery. The bail
ment relation, then, may be formed by delivery, actual or
congtructive, or by operation of law.

handing over of the chattel by the bailor, or his authorized

representative, to the bailee or to his agent. The delivery of

a watch to a jeweler for repair, of a horse to a smith to be

shod, and of a package to an expressman to be carried, are
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familiar illustrations.

(b) Constructive delivery takes place when because of the

circumstances, or of the nature of the chattel, actual delivery

is impossible or useless. The delivery of a key to a warehouse

may be a constructive delivery of the goods therein, and the

retention by the vendor of the goods sold constitutes him, so

long as he retains possession, the bailee of such goods by con-

structive delivery, without any actual handling of the goods

by either party.

(c) Delivery by operation of law results from the ﬁnding

of lost goods, or the seizure of goods under legal process. The

ﬁnder, or the oﬂicer is, by operation of law, not by consent of

the owner, bailee of the goods while they remain in his pos-

session.

§5. i-Acceptance.—No delivery is complete till accept-

ance by the bailee. One cannot be compelled to become a

bailee without his consent. Even the ﬁnder of lost goods does

not become the bailee unless he voluntarily takes possession of

the goods.

§4. King v. Jarman, 35 Ark. 190, [—] Foster v. Essex Bank, 17 Mass.

37 Am. R. 11, 16, and note. 479, 9 Am. D. 168; First National

§5. Michigan Central R. R. v. Bank v. Ocean National Bank, 60

"arrow, 73 Ill. 348, 24 Am. R. 248; N. Y. 278, 19 Am. R. 181.

2.

§ 4. --mustrations.-( a) Actual delivery is a manual
handing over of the chattel by the bailor, or his authorized
representative, to the bailee or to his agent. The delivery of
a watch to a jeweler for repair, of a horse to a smith to be
shod, and of a package to an expressman to be carried, are
familiar illustrations.
(b) Constructive delivery takes place when because of the
circumstances, or of the nature of the chattel, actual delivery
is impossible or useless. The delivery of a key to a warehouse
may be a constructive delivery of the goods therein, and the
retention by the vendor of the goods sold constitutes him, so
long as he retains possession, the bailee of such goods by con
structive delivery, without any actual handling of the goods
by either party.
(c) Delivery by operation of law results from the finding
of lost goods, or the seizure of goods under legal process. The
finder, or the officer is, by operation of law, not by consent of
the owner, bailee of the goods while they remain in his pos
session.
§ 5. --Acceptance.-No delivery is complete till accept
ance by the bailee. One cannot be compelled to become a
bailee without his consent. Even the finder of lost goods does
not become the bailee unless he voluntarily takes possession of
the goods.
[-] Foster v. Essex Bank, 17 Ma118.
479, 9 Am. D. 168 ; First National
Bank v. Ocean National Bank, 60
N. Y. 278, 19 Am. R. 181.

§ 4. King v. Jarman, 35 Ark. 190,
3 7 Am . R. 11, 16, and note.
§ 5. Michigan Central R. R. v.
�'arrow, 73 III. 348, 24 Am, R. 248;

2
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DEFINITION AND CLASSIFICATION. 6-8

§§ 6-8

§ 6. The subject-ma.tter.—This delivery must be one of per-

sonal chattels. Real estate can not be the subject of a bailment.

Formerly only corporeal property could be bailed, but at

the present time every species of personalty, corporeal or in-

corporeal, is bailable. Thus, stocks, bonds, and other evidences

of property, as well as debts and every sort of chose in action,

are now pledged, or otherwise held in bailment, under the

same principles as tangible property. Indeed while the bailed

property must be in existence, a contract of bailment as to

property not yet in existence will attach to such property

when it comes into existence, subject, perhaps, to the inter-

vening rights of third persons.

§ 7. Transfer of possession but not of title.-In a bailment

the owner delivers the chattel to the bailee who thereby ac-

quires possession, but not title. The ownership remains in the

bailor, and though the bailee may himself be the rightful

owner, yet so long as he retains possession as bailee he may not

dispute the bailor’s title.

§ 8. ——Bailment and sale.—The distinction between a

bailment and a sale is clear. A sale passes the title to the
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vendee at once. He may acquire possession immediately, or

only a right to possession at a future time. A bailment passes

possession to the bailee at once. He does not acquire the title,

nor, except in a bailment with an option to purchase, does he

acquire any right to title in the future. In a sale title passes,

in a bailment it does not.

In practice the distinction is often troublesome. Difﬁculty

arises in ﬁnding a test by which to determine the intention of

the parties, for it is their intention that governs.

Three cases may be noted—-

(a) If the identical property is to be returned, either in

specie or in altered form, the transaction is a bailment.

(b) If other goods of the same or of difﬁerent kind are to

be returned, the transaction is what was known in the Roman

law as a mutuum, and is considered a sale and not a bailment.

§7. [—] Krause v. Common- 433, 57 Am. D. 530; [—] Bretz v.

wealth, 93 Pa. St. 418, 39 Am. R. Diehl, 117 Pa. St. 589, 11 Atl. R.

762; Simpson v. Wrenn, 50 I1l. 222, 893, 2 Am. St. R. 706. See also

99 Am. D. 511; [—] Pulliam v. Chase v. Washburn, 1 Ohio St. 244,

Burlingame, 81 Mo. 111, 51 Am. R. 59 Am. D. 623; Ledyard v. Hib-

229. bard, 48 Mich. 421, 12 N. W. R.

§8. Foster v. Pettibone, 7 N. Y. 637, 42 Am. R. 474.
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§ 6. The subject-matter.-This delivery must be one of per
sonal chattels. Real estate can not be the subject of a bailment.
Formerly only corporeal property could be bailed, but at
the present time every species of personalty, corporeal or in
corporeal, is bailable. 'rhus, stocks, bonds, and other evidences
of property, as well as debts and every sort of chose in action,
are now pledged, or otherwise held in bailment, under the
same principles as tangible property. Indeed while the bailed
property must be in existence, a contract of bailment as to
property not yet in existence will attach to such property
when it comes into existence, subj ect, perhaps, to the inter
vening rights of third persons.
§ 7. Transfer of possession but not of title.-In a bailment
the owner delivers the chattel to the bailee who thereby ac
quires possession, but not title. The ownership remains in the
bailor, and though the bailee may himself be the rightful
owner, yet so long as he retains possession as bailee he may not
dispute the bailor 's title.
§ 8. --Bailment and sale . The distinction between a
bailment and a sale is clear. A sale passes the title to the
vendee at once. He may acquire possession immediately, or
only a right to possession at a future time. A bailment passes
possession. to the bailee at once. He does not acquire the title,
nor, except in a bailment with an option to purchase, does he
acquire any right to title in the future. In a sale title passes,
in a bailment it does not.
In practice the distinction is often troublesome. Difficulty
arises in finding a test by which to determine the intention of
the parties, for it is their intention that governs.
Three cases may be noted( a ) I f the identical property i s t o be returned, either in
specie or in altered form, the transaction is a bailment.
(b ) If other goods of the same or of different kind are to
be returned, the transaction is what was known in the Roman
law as a mutuum, and is considered a sale and not a bailment.
-

[-]
Krause v. Common·
93 Pa . St. 418, 39 Am. R.
76�; Simpson v. Wrenn, 50 Ill. 222,
H!1 Am. D. 511; [-]
Pull ia m v.
Burlingame, 8 1 Mo. 111, 51 Am. R.
§ 7.

433, 57 Am. D. 530; [-] Bretz v.
Diehl, 117 Pa. St. 589, 1 1 Atl. R.
893, 2 Am. St. R. 706. See also
Chase v. Washburn, 1 Ohio St. 244,
59 Am. D. 623; Ledyard v. Hibbard, 48 Mich. 421, 12 N. W. R.
637, 42 Am. R . 474.

wealth,

229.

§ 8.

F oster

v.

Pettibone,

7 N. Y.
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§§ 9-11

OF BAILMENTS IN GENERAL.

(c) If the goods are mixed with other goods, as grain in

an elevator, then the doctrine of confusion of goods applies,

and the owners of the grain so mixed become owners in common

of the mass, or else the transaction is a sale, and title to the

whole passes to the elevator owner.

It is often diﬂicult to determine whether the parties intended

title to pass. The cases on this point are irreconcilable. The

most useful test lies in determining with which party the con-

tract leaves that control of the goods which is consistent with

ownership. If the elevator owner may use out of the grain at

will under an agreement to return a like amount, or to pay the

market price, when demand is made, he has control, is the

owner, the transaction was a sale. If, however, the depositor

of the grain may at any time demand his proportion of the

mass of grain, or the market price, the elevator owner under-

taking at all times to keep on hand enough grain to cover

all deposits, then it is clear that the control remains in the

depositor, the title did not pass, the transaction was a bail-

ment.

The importance in many cases of determining whether the

cases.
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transaction was a bailment or a sale will be apparent from the

§9. ?Special rules.—In some states, on the ground that

a bailment best represents the relation intended by the parties,

the courts have been inclined to hold all such deposits in an

elevator to be bailments. They are sometimes made bailments

by statute.

§ 10. Bailment purpose.—The speciﬁc purpose for which the

chattel is delivered to the bailee is called the bailment purpose.

This purpose must of course be a legal one and, as will presently

(c ) If the goods are mixed with other goods, as grain in
an elevator, then the doctrine of confusion of goods applies,
and the owners of the grain so mixed become owners in common
of the mass, or else the transaction is a sale, and title to the
whole passes to the elevator owner.
It is often difficult to determine whether the parties intended
title to pass. ']'he cases on this point are irreconcilable. The
most useful test lies in determining with which party the con
tract leaves that control of the goods which is consistent with
ownership. If the elevator owner may use out of the grain at
will under an agreement to return a like amount, or to pay the
market price, when demand is made, he has control, is the
owner, the transaction was a sale. If, however, the depositor
of the grain may at any time demand his proportion of the
mass of grain, or the market price, the elevator owner under·
taking at all times to keep on hand enough grain to cove'!.:'
all deposits, then it is clear that the control remains in tho
depositor, the title did not pass, the transaction was a bail
ment.
The importance in many cases of determining whether tht·
transaction was a bailment or a sale will be apparent from th�
cases.

appear, it serves as the most satisfactory basis of classiﬁcation

of bailments, and leads to most of the legal consequences of the

relation.

§11. Redelivery, or delivery 0ver.—Upon the accomplish-

ment of the bailment purpose, the chattel is to be dealt with

§9. See 2 Am. St. R. 711, note, Jones, Story and Kent as stated in

6 Am. Law Review, 450; Hall v. [—] Krause v. Commonwealth, 93

Pillsbury, 43 Minn. 33, 44 N. W. Pa. St. 418, 39 Am. R. 762;

§ 9. -Special rules.-In some states, on the ground that
a bailment best represents the relation intended by the parties,
the courts have been inclined to hold all such deposits in an
elevator to be bailments. They are sometimes made bailments
by statute.

R. 673, 9 Am. St. R. 209. [—] Pulliam v. Burlingame, 81 Mo.

§11. Compare the deﬁnitions of 111, 51 Am. R. 229.

4

§ 10. Bailment purpose The specific purpose for which the
chattel is delivered to the bailee is called the bailment purpose.
This purpose must of course be a legal one and, as will presently
appear, it serves as the most satisfactory basis of classification
of bailments, and leads to most of the legal consequences of the
relation.
.-

§ 11. Redelivery, or delivery over. Up on the accomplish
ment of the bailment purpose, the chattel is to be dealt with
-

§ 9. See 2 Am. St. R. 711, note,
6 Am . Law Review, 450 ; Hall v.
Pillsbury, 43 Minn. 33, 44 N. W.
R. 673, 9 Am . St. R. 209.
§ 11. Compare the definitions of

Jones, Story and Kent as stated in
[ -] Krause v. Commonwealth, 93
Pa. St. 418, 39 Am. R. 762 ;
[-] Pulliam v. Burlingame, 81 Mo.
111, 51 Am. R. 229.

4
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DEFINITION AND CLASSIFICATION. § 19

§ 12

according to the ow'ner’s directions. In many cases it is to be

redelivered to the owner. In the case of delivery of goods to

a carrier, or consignment to a factor, they are to be delivered

to a third person, while in the case of a bailment with an option

to purchase they may be retained by the bailee himself.

In general the bailor is the true owner and the bailee must

deal with the goods according to his directions. If he delivers

them otherwise, he does so at his peril, and unless he can es-

tablish that they were delivered to one having paramount

right, he will be liable to the bailor.

§12. Classiﬁcation.—Until very recent times the Common

Law of bailments was in a crude and formative condition. As

bailment law in Rome was well deﬁned, early English legal

writers on the subject were greatly inﬂuenced by the Civil Law

and adopted the Roman division, which was a mere catalogue

according to the owner's directions. In many cases it is to be
redelivered to the owner. In the case of delivery of goods to
a carrier, or consignment to a factor, they are to be delivert>d
to a third person, while in the case of a bailment with an option
to purchase they may be retained by the bailee himself.
In general the bailor is the true owner and the bailee must
deal with the goods according to his directions. If he delivers
them otherwise, he does so at his peril, and unless he· can es
tablish that they were delivered to one having paramount
right, he will be liable to the bailor.

rather than a scientiﬁc classiﬁcation.

See Bracton (circ. 1260), Lord Holt (1703), Sir William

Jones (1781).

Judge Story, in his classic work on the subject, ﬁrst sug-

gested a scientiﬁc classiﬁcation based on the bailment pur-
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pose. He divided bailments into three classes-

(a) Bailments for the sole beneﬁt of the bailor, including

the Roman depositum and mandatum.

(b) Bailments for the sole beneﬁt of the bailee, including

the Roman comrnodatum.

(c) Bailments for the mutual beneﬁt of both parties, in-

cluding the Roman pignus, or pledge, and locatio, or hiring.

The Civil Law recognized also the mutuum, or the loan of

goods for consumption, to be replaced by other goods of the

same kind. It has been seen that, at the Common Law, this is

not a bailment but a sale. 4

There is not an exact correspondence between the Roman

and the Common Law bailments and this has sometimes led to

§ 12. Classiftcation.-Until very recent times the Common
Law of bailments was in a crude and formative condition. As
bailment law in Rome was well defined, early English legal
writers on the subj ect were greatly influenced by the Civil Law
and adopted the Roman division, which was a mere catalogue
rather than a scientific classification.
See Bracton ( circ. 1260), Lord Holt (1703 ) , Sir William
Jones (1781).
Judge Story, in his classic work on the subj ect, first sug
gested a scientific classification based on the bailment pur
pose. He divided bailments into three classes(a) Bailments for the sole benefit of the bailor, including
the Roman depositum and mandatum.

confusion. The Roman depositum and mandatum, especially,

involved distinctions and embraced relations not recognized in

the Common Law. Deﬁnitions of these various kinds of bail-

(b) Bailments for the sole benefit of the bailee, including
the Roman commodatum.

ments will be given in connection with their separate treat-

ment.

§12. See Schouler, Bailments and v. Commonwealth, 93 Pa. St. 418,

Carriers, § 26, notes; [—] Krause 39 Am. R. 762.

5

(c ) Bailments for the mutual benefit of both parties, in
cluding the Roman pignus, or pledge, and focatio, or hiring.
The Civil Law recognized also the mutuum, or the loan of
goods for consumption, to be replaced by other goods of the
same kind. It has been seen that, at the Common Law, this is
not a bailment but a sale.
There is not an exact correspondence between the Roman
and the Common Law bailments and this has sometimes led to
confusion. 'rhe Roman depositum and mandatum, especially,
involved distinctions and embraced relations not recognized in
the Common Law. Definitions of these various kinds of bail
ments will be given in connection with their separate treat
ment.
§ 12.
Carriers,

See Schouler, Bailments and
§ 26, notes; [-] Krau11e

v.

39

5

Commonwealth,
Am. R. 762.

93 Pa.

St. 4187
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OF BAILMENTS IN GENERAL.

§ 12

The various bailments and their relations to each other

may be outlined as follows:

deposit um

gratuitous services

The various bailments and their relations to each other
may be outlined as follows :

mandatum

gratultous{

gratuttou

I gratuitous loans .2 Oommodatum

Ballments pignus, or pledge

{

gratuitous services
gratuitous loans

locatio rei, the hired use of a thing

mutual 1

Ballments

beneﬁt l:(i4c.s%giae

logaﬂo locatio operis

mcrcium

or hiring ordinary faciendi

loeatio operis

locatio operis, vchemlarum

mutual
benefit

l,,.ionus,

{
{

deposltum
,,.

man.�atum
commodatum

or pledge
iocatio rel, tbe htred use of a tblng
iocatio
custodlae .

Zocatio,
or hiring

locatio operls
faolendl

ordinary

extraordinary

hired services

locatlo operls,
hired services
about a thing

about a thing

" Innkeepers

·
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entered into by common

carriers

extraordinary
entered Into by

of goods

To these may be added the

carriers of passengers

{

looatio operls
mcrclum
vchendarum

Innkeepers
common
carriers
ot goods

Quasi-bailment relations ot g the post-oﬂice department

telegraph and telephone companies

6

To these may be added the
Quasl-ballment relations of

{

carriers of passengers
the post-office department
telegraph and telephone companies

6

