A SUIT IN EQUITY.

The jurisprudence of the United States, and of

many of the several states, is divided into two depart-

ments, Common Law, and Equity. These two depart-

ments grew up side by side in England and came to

us as a part of our fatherland inheritance. The powers

of the High Court of Chancery in England and the

principles upon which it administered justice at the

time of the revolution, except so far as they have

since been modified by statute, or are inapplicable

to our institutions, are still in force in the United
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States and the several states. We shall hereafter treat

of the jurisdiction of the Court of Equity. We pro-

pose first to examine the method of conducting busi-

ness in that court. We shall be able to do this more

satisfactorily b}' giving a sketch of a suit in equity

from its commencement to its close, under the present

practice of the United States Circuit Courts and the

Circuit Courts of this state.

COMMENCEMENT IN A SUIT OF EQUITY.

A suit in equity is commenced by filing in the court

having jurisdiction of the cause and the parties, a bill

l
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or petition setting forth in a full, clear and methodical

The jurisprudence of the United States, and of
many of the several states, is divided into two depart1nents, Common Law, and Equity. These two departments grew up side by side in England and came to
us as a part of our fatherland inheritance. The powers
of tho I-Iigh Court of Chancery in England and the
principles upon which it administered justice at the
time of the revolution, except so far as they have
since been modified by statute, or are inapplicable
to our institutions, are still in force in the United
States and the several states. We shall hereafter treat
of the jurisdiction of the Court of Equity. We propose fir t to examine the method of conducting bnsine.ss in that court. We shall be able to do this more
satisfactorily by giving a sketch of a suit in equity
from its commencement to its close, under the present
practice of the United States Circuit Courts and the
Circuit Courts of this state.
COMMENCEMENT IN A SUIT OF EQUITY.

A suit in equity is commenced by filing in the court
having jurisdiction of the cause and the parties, a bill
or petition setting forth in a full, clear and methodical
1
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A SUIT IN EQUITY.

manner, the facts and circumstances upon which the

complainant bases his claim for aid and relief, and

praying that he may be given such relief as he believes

he is entitled to or as is agreeable to equity and good

conscience. The bill or petition in equity takes the

place of a declaration at common law.

The ordinary form of a bill in equity is not due to

any statute, but to the practice of the court, and has

been established by long usage. It was formerly sup-

posed that every bill must consist of nine parts, and,

although at no time were they all essential, and some

have been superseded by the rules of the court, it is

desirable in examining a bill that we should retain the

old divisions. Those parts consisted of, 1. The address.

2. The introduction. 3. The premises or stating part.

4. The confederating part. 5. The charging part.

6. The clause of jurisdiction. 7. The interrogating

part. 8. The prayer for relief. 9. The prayer for

process.

I. ADDRESS OF THE BILL.

In England the bill was addressed to the Lord
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Chancellor or other person having for the time the

custody of the great seal. In a circuit court of the

United States : " In the Circuit Court of the .United

States in and for the District of . To the

Judges of the Circuit Court of the United States

within and for the District of , sitting in

equity." In this state the bill is addressed : " To the

Circuit Court for the County of , in Chan-

cery."

manner, the facts and circumstances upon which the
complainant bases his claim for aid and relief, and
praying that he may be given such relief as he believes
he is entitled to or as is agreeable to equity and good
conscience. The bill or petition in equity takes the
place of a declaration at comn1on law.
The ordinary form of a bill in equity is not due to
any statute, but to the practice of the court, and has
been established by long nsage. It was formerly supposed that every bill must consist of nine parts, and,
although at no time were they all essential, and some
have been superseded by the rules of the court, it is
desirable in examining a bill that we should retain the
old di visions. Those parts consisted of, 1. The address.
2. The introduction. 3. The premises or stating part.
4. The confederating part. 5. The charging part.
6. The clause of jurisdiction. 7. The interrogating
part. 8. The prayer for relief. 9. The prayer for
process.
I.

ADDRESS OF THE BILL.

In England the bill was addressed to the Lord
Chancellor or other person having for the time the
custody of the great seal. In a circuit court of the
United States: "In the Circuit Court of the.United
States in and for the District of - - - - . To the
Judges of the Circuit Court of the United States
within and for the District of - - - - , sitting in
equity." In this state the bill is addressed: "To the
Circuit Court for the County of
, in Chancery."
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II. THE INTRODUCTION.

This part of the bill should state the name, descrip-

tion and residence of the complainant in full and the

character in which he sues, whether in his own behalf

II.

THE INTRO G 'TION.

or in autre droit. This is necessary to fix the identity

of the parties and to enable the defendant to resort to

the complainant for his costs or to enforce compliance

with any other order that may be made by the court

during the progress of the proceedings ; e. <j.,

" Your orator, A. 13., of the city of Ann Arbor,

Washtenaw County, in this state, humbly complain-

ing, respectfully shows unto this Honorable Court

that, etc."

III. STATING PART.

This part of the bill should contain a full narrative

of all the facts and circumstances of the complainant's

case. It is upon this part of the bill that he must

ground his right to relief. It must show that the

court has jurisdiction to hear and determine the mat-

ter in controversy and assuming that the statements

This p, rt of tlie bill hould tate the name, description and re iden e of the complainant in full and the
character in which he sues, \vhetber in his o·wn behalf
or in autre clroit. This is nece ~ ary to fix the identity
of the parties and t enable the defendant to re ort to
the complainant for hi co ts or to enforce compliance
with any other order that may be made by the conrt
during the progress of the proceedings; e. g.,

made are true, that the complainant is entitled to the
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aid and assistance of the court. The testimony neces-

sary to establish the facts stated need not be set out in

full, but enough must be affirmed so that the com-

plainant may introduce his proof, because no evidence

will be considered by the court not having reference

'Your orator, A. B., of the city of Ann Arbor,
\Vashtenaw Connty, in this state, humbly cornplaining, respectfully sho'\'~ unto this Honorable Court
that, etc. '

to some fact put in issue by the pleadings. The com-

plainant is not required to set forth any fact of which

III.

TATING PART.

the court is bound to take judicial notice. Facts are

to be stated, not conclusions of law ; e. (/.,

This part of the bill should contain a fnll narrative
of all the facts and circumstances of the complainant's
case. It is upon this part of the bill that he must
ground his right to relief. It must show that the
court has jurisdiction to hear and determine the matter in controversy and assuming that the statements
made are true, that the complainant is entitled to the
aid and assistance of the court. The testimony necessary to establish the facts stated need not be set out in
full, but enough must be affirmed so that the complainant may introduce his proof, because no evidence
will be considered by the conrt not having reference
to some fact put in issue by the pleadings. The complainant is not required to set forth any fact of which
the court is bound to take judicial notice. Facts are
to be stated, not conclusions of law; e. g.,

4 A SUIT IN EQUITY.
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(3 Danl. Chy. p. 1907) :

"That your orator being seized, or well entitled in

fee simple of and to a certain messuage and dwelling

house, with the appurtenances situate at and

hereinafter described, and being desirous of selling

such premises, and D. E., of , being minded

to purchase the same, your orator and the said D. E.,

on or about the day of , entered

into and signed a memorandum of agreement respect-

ing the said sale and purchase in the words and to the

purport and effect following, that is to say (stating the

agreement fully), as by the said memorandum of agree-

ment, to which your orator craves leave to refer, when

produced will appear. And your orator further shows

that the said D. E. paid to your orator the sum of one

thousand five hundred dollars, part of the said pur-

chase money, at the time of signing said agreement.

And your orator has always been ready and willing to

perform his part of said agreement, and, on being paid

the remainder of his said purchase money with inter-

est, to convey the said messuage to the said D. E. and
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his heirs, and to let him into the receipt of the rents

and profits thereof, from the time in the said agree-

ment in that behalf mentioned."

IV. CHARGE OF CONFEDERACY.

This part of the bill charges that the defendants

intending to injure and defraud the Complainant have,

with divers other persons at present unknown to the

complainant, but when known he prays may be made

defendants to his bill, confederated and combined

together for the purpose of injuring and defrauding

him out of his rights. This clause is never necessary

unless there has been in truth an actual conspiracy

upon which fact the complainant relies as making a

(3 Danl. Chy. p. 1907):
"That yonr orator being seized, or well entitled in
fee simple of and to a certain messuage and dwelling
house, with tlv:~ appnrtenances situate at - - - - and
hereinafter described, and being desirous of selling
such premises, and D. E., of - - - - , being minded
to purchase the same, your orator and the said D. E.,
on or about the - - - - day of ----~ entered
into and signed a memorandum of agreement respecting the said sale and pnrehase in the words and to the
purport and effect fo1lowi ng, that is to say (stating the
agreement fully), as by the said memorandum of agreement, to which your orator craves leave to refer, when
prod need will appear. And yon!' orator further shO\'\ s
that the said D. E. paid to yonr orator the snm of one
thousand five hnndred dollars, part of the said purchase money, at the time of signing said agreement.
And your orator has always been ready and \\-rilling to
perform his part of said agreement, and, on being paid
the remainder of his said purchase money with interest, to convey the said messuage to the said D. E. and
his heirs, and to let him into the receipt of the rents
and profits thereof, from the time in the sai 1 agreement in that behalf inentioned."
IV.

CHARGE OF CONFEDERACY.

This part of the bill charges that the defendants
intending to injure an i defraud the complainant have,
with divers other persons at present unkuown to the
complainant, but when known he prays may be made
defendants to his bill, confederated and combined
together for the purpose of injuring and defrauding
him ont of his rights. This clause is never neces ary
unless there has been in trnth an actnal con piracy
upon which fact the complainant relies as making a

A SUIT IN EQUITY. O
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D

part of his case. It is said to have arisen from a two-

fold error; first, that parties could not be added to

the bill by amendment, whereas there never was a time

when this could not have been done ; and, second, that

an allegation of a confederacy would be sufficient of

itself to sustain the jurisdiction of the court, but a

simple confederacy and combination was never suffi-

cient to give the court of equity jurisdiction ; e. g.<

" But now so it is, may it please the court, that the

said C. D., combining and confederating together to

and with divers other persons, as yet unknown to your

orator (but whose names, your orator prays, when dis-

covered, may be inserted herein as defendants and

made parties to this suit, with proper and sufficient

words to charge them with the premises), in order to

oppress and injure your orator do absolutely refuse,

part of his ca e. It is said to have a1·i en from a two·
fold error; fil'st that partic con1d not Le added to
the bill by amendment, whereas there never'' a a time
when this con1d not ha Ye been done; and, second, that
an allegation of a confederacy wonlJ be sufficient of
itself to snstain the j nrisd iction of the court, but a
simp1e confeJeracy and combination wa, never sufficient to give the court of equity jnri diction; e. g.,

etc." (here insert their refusal to do what the com-

plainant claims should be done and what he asks the

aid of the court in compelling to be done, in this par-

ticular case a demand for the balance of the money

due upon the land contract and the refusal of the
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defendant to make the payment.) This part of the

bill is omitted from 3 Danl". Chy. p. 1907.

V. CHARGING PART.

This part of the bill alleges the pretences which it

is supposed that the defendant will make as his defence

to the case made by the complainant in the stating

part of his bill. It is used for the purpose of obtain-

ing a discovery of the defendant's case, or to put in

issue some matter which it is not for the interest of

the complainant to admit. The example given by

Lord Eedesdale (Mitford's PI. and Pr. in Eq. 36) is

'But 11ow so it is, may it 1 lea e the court, that the
said C. D., combining and confederating together to
and with divers other person", as yet unknown to your
orator (bnt who e names, your orator pray._, when disco,·ered, may be in erted herein as defendants and
made pal'tie to this suit, with proper and sufficient
words to charge them ·with the premises), in order to
oppress and injnre your orator do ab olnte]y refuse,
etc.'' (here insert their ref nsal to do what the complainant claims should be done and what he asks the
aid of the court in compelling to be done, in this particular case a demand for the balance of the money
due upon the land contract and the refusal of the
defendant to make the payment.) Thi part of the
bill is omitted from 3 Dani. Chy. p. 1907.
V.

CHARGING PART.

This part of the bill alleges the pretences which it
is snppo"ed that the defendant will make as his defence
to the case rna<le uy the complainant in the ta.ting
part of his bill. It is n ed for the purpose of obtaining a discover_y of the def end ant's case, or to pnt in
issue some matter which it is not for the interc t of
the complainant to admit. The example gi\·en b_y
Lord Redesdale (~litford s PL and Pr. in Eq. 36) is

6
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as follows : Pie states the case of an heir filing a bill

upon any equitable ground, and who apprehends that

his ancestor has left a will. He may state, by way of

pretence, that the defendant claims under such will,

and thus make it a part of his case, without admitting

it; and the heir then denies the existence or due exe-

cution of the will and charges that it is fraudulent.

Under the rules of the supreme court and those of

most of the states retaining chancery practice, this

portion of the bill may be inserted in the stating part

or altogether omitted ; e. g.,

" But now so it is, may it please the court, that the

said D. E. alleges that he is, and always has been, ready

and willing to perform the said agreement on his part

in case your orator could have made or can make a

good and marketable title thereto ; whereas your orator

charges that he can make a good title to said messuage

and premises." 'J Danl. Ch. p. 1908.

VI. AVERMENT OF JURISDICTION.

This clause avers that the acts complained of are

contrary to equity, that the complainant has no remedy
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at law and can only obtain relief in a court of equity.

as follows: fie tates the case of an heir f:ilinµ: a bill
upon any eqnitable ground, and who apprehends that
his ancestor has Jeft a will. Efc may tate, by way of
pretei1ce, that the defendant claims nnder snch will,
and thns make it a part of his case without admitting
it; and the heir then denies the exi tence or due execution of the will and charges that it is fraudulent.
Under the rn les of the sn preme conrt and tho 'e of
mo t of the states retaininf, chancery practice th i
portion of the bill may be in erted in the stating part
or altogether omitted ; e. g.,

This averment was intended originally apparently to

give the court jurisdiction, but it no longer answers

that purpose, if it ever did. No mere assertion of the

complainant will give the court jurisdiction. If the

facts and circumstances set forth do not make a case

coming within the jurisdiction of the court, the suit

will not be entertained ; and if they do, the court will

entertain the bill without any allegation on the part

"But noYv so it is, may it plea e the court, that the
saiu D. E. alleges that he is, and al ways ha been ready
and "·illing to perform the aid agreemcut on Jiis part
in ca e yonr orator could have made or can make a
good and marketable title thereto; whereas your orator
charges that he can make a good title to said me nage
'and ]Jl'Cmi"e ." 0 DanL Ch. p. 1008.
YI.

AYER~IENT

OF

JGRISDICTIO~.

This clause a\·crs that the acts complained of are
contrary to equity, that the complainant has no remedy
at law and can only obtain relief in a court of eqnity.
This averment 'vas intended origiually apparently to
give the court jurisdiction, but it no longer answers
that purpose, if it ever did. No mere as ertion of the
complainant will gi\ e the conrt juri diction. If the
facts and circnm . . tances set forth do not make a case
coming within the jurisdiction of tl1e court, the snit
will not be entertained; and if they do, the court will
entertain the bill without any allegation on the part
7
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of the complainant that the court lias jurisdiction to

hear and determine the matter and ought so to do.

This clause seems therefore equally nugatory with that

of confederacy ; e. g.,

"All of which actings, doings and pretences of the

said defendant are contrary to equity and tend to the

manifest injury of your orator. In tender considera-

tion whereof, and for that your orator is remediless

of the coruplainant that the court ha juri diction to
hear and determine the matter and ought so to do.
This clause sccrns therefore equally nugatory with that
of confederacy; e. g.,

by the strict rules of the common law, and is relievable

only in a court of equity, where matters of this nature

are properly cognizable."

VII. INTERROGATING PART.

The bill having up to this point been drawn with a

view of showing that the complainant is entitled to

relief and that the court has jurisdiction to grant such

relief, now prays that the defendants may answer all

the matters therein set forth, not only according to

their positive knowledge of the facts stated, but also

according to their remembrance, the information they

may have received, and the belief they have been able

''All of which ::lctings, doing and pretences of the
said defendant are contrary to equity and tend to the
manifest injury of yonr or:Ltor. In tender consideration whereof, and for that your orator is remediless
by the strict rules of the common Jaw, and is relievable
only in a court of equity, where matters of this nature
are properly cognizaule."

to form on the subject. At the first this clause closed
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with this general request, that being supposed suffi-

VII.

cient to procure the discovery sought for. But it

INTERROGATING PART.

was soon found that the ingenious solicitor could

answer in such general terms that the substance of

the question w r ould not be touched. To meet this

difficulty it became customary to set out specific

interrogatories covering every specific fact material to

be answered, and also as to all facts and circumstances

surrounding the main fact. The defendant cannot be

The bill having np to this point been dra·wn with a
view of showing that the complainant is entitled to
relief and that tlic conrt has jnrisdiction to grant such
relief, now prays that the defendants may ans\ver all
the matters therein set forth, not only according to
their positive know ledge of the facts stated, bnt also
according to their remembra11ce, the infon_nation they
may have received, and the belief they ha vc been able
to form on the sn bjcct. At the first this clause closed
with this general request, that being supposed sufficient to procure the discovery sought for. But it
was soon found that the innenions solicitor could
answer in such general terms that the substance of
the question would not be touched. To meet this
diffic11lty it became customary to set out specific
interrogatories covering every specific fact material to
be answered, and also as to all facts and circu1nstances
surrounding the main fact. The defendant cannot be
~

A SUIT IN EQUITY.
6 A SUIT IN EQUITY.

in-terrogated as to any fact not charged in the bill.

He is simply required to answer the complainant's

case and these interrogatories are to enable him to do

so fully and fairly. He cannot be required to do

more than that, therefore he is not required to answer

any interrogatory the answer to which would not be

■responsive to some fact charged in the bill ; e. </.,

" To the end therefore that the said D. E. and the

rest of the confederates when discovered, may upon

their several, respective and corporal oaths, to the best

and utmost, full, true, direct and perfect answer make

to all and singular the matters hereinbefore stated and

charged, and that as fully and particularly as if the

same were here repeated and they distinctly interro-

intcrro~ated

a to any fact not charged in the bill.
He i simply required to an wer the complainant's
ca u and these interrogatories are to enable him to do
o fully and fairly. He cannot be required to do
more than tlrnt, therefore he is not n~qnired to answer
any intcrrogato1·y the answer to which wou1 l not be
;re" ponsi ve to ome fact charged in the bill ; e. g.,

gated thereto, and that not only as to the best of their

respective knowledge and remembrance, but also as to

' To the end the ref ore that the said D. E. and tl1e

the best of their respective information, hearsay and

belief, and more especially that they may answer and

set forth :

1. Whether he said D. E., etc.

2. Whether he said D. E., &c."
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Since in most of the States parties may be exam-

ined as witnesses, it is customary now. in most cases,

to expressly waive an answer under oath, and to omit

interrogatories altogether.

VIII. FRAYER FOR RELIEF.

The prayer for relief is usually, first, a special prayer

for the particular relief that the pleader thinks he is

entitled to, and then for general relief, so that should

the court refuse to grant the specific relief asked, he

may obtain such relief as the court thinks he is entitled

re t of the confederates wl1en di covered, may npon
their everal, respective and corporal oaths, to the uest
and ntmo t, full trne, direct and perfect an""ver make
to a11 and ingular the matters herein before stated and
charged, and that as fnJ1y and particularly as if tlie
same were here repeated and they <listinctly interrogated theret >, and that not only a to the be t f their
respective knowledge and remembrance, lmt aLo a to
the be"'t of tl1eir respective information, hearsay and
be! ief, and more c pecially that they may an wer and
et for th :
1. Whether he said D. E., &c.
2. \Vhether he said D. E., &c."
Since in most of the States parties may be examined as witnes es, it is customary now~ in most ca es,
to expressly waive an answer under oath, and to omit
interrogatories altogether.
VIII.

PRAYER FOR RELIEF.

The prayer for relief is nsnally, first, a special prayer
for the particular relief tl1at the pleader thinks lie is
entitled to~ and then for general relief, so that should
the conrt refuse to grant the specific relief ~sked, he
may obtain such relief as the court thinks he i entitled

A

SUIT IN EQGITY.

9

A SUIT IX EQUITY. \)

to, at the hearing. It is therefore never proper or

safe to omit a prayer for general relief. Indeed,

unless the plaintiff asks for an injunction or a ne exeat,

the prayer for general relief is sufficient to entitle him

to such a decree as his case merits, provided the relief

asked for at the hearing is authorized by the facts

stated in the bill. If an injunction or a writ of ne

exeat is desired, it must be specially prayed for; e. g.,

" And that the said D. E. may be compelled by a

decree of this Honorable Court specially to perform

said agreement with your orator, and to pay to your

orator the balance of said purchase money, with inter-

est on the same from the time when such purchase

money ought to have been paid, your orator being

willing, and hereby offering specially to perform the

said agreement on his part, and on being paid the said

to at the hearing. It is therefore never proper or
safe to omit a prayer for genera1 relief. Indeed,
unless the plaintiff ask" for an injunction or a ne exeat,
the prayer for general relief i nfficient to entitle him
to snch a Jecrce as liis case merits, provided the relief
a ked for at the hearing is authorized by the facts
stated iu the bill. If an injunction or a writ of ne
exeat is desired, it rn nst be specially prayed for; e. g.,

remaining purchase money and interest, to execute a

proper conveyance of said messuage and premises to

the said D. E., and to let him into the possession of

the rents and profits thereof from the day of

. And that your orator may have such further
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and other relief in the premises as the nature of his

case shall require and to the court shall seem meet."

IX. PRAYER FOR PROCESS. .

The bill in the last place prays that a writ, of sub-

pcena may issue requiring the defendants to appear

and answer the matters alleged against them, and

abide the determination of the court on the subject.

The rules of the United States Supreme Court require

that the prayer for process in the bill shall contain the

names of all the defendants named in the introductory

part of the bill, and if any of them are known to be

''And that the said D. E. may be compelled by a
decree of this Honorable Court specially to perform
said agreement with yonr orator, and to pay to your
orator the balance of said purchase money, with interest on the same from the time when such purchase
money ought to liave been paid, your orator being
willing, and hereby offering specially to perform the
said agreement on his part, and on being paid the said
remaining purchase money and interest, to execute a
prope1· conveyance of aid messnage and premises to
the said D. E., and to let him into the posse sion of
the rents and protits thereof from the
day of
And that yonr orator may have such further
and other relief in the promi e as the nature of his
case shall require and to the con rt shall seem meet."
IX.

PRAYER FOR PROCE S. _

The bill in the last p1ace prays that a writ of subpa:ma may issue requiring the defendants to appear
and answer the matters alleged against them, and
abide the determination of the court on the subject.
The rnles of the Un ited States Supreme Court require
that the prayer for process in the bill shall contain the
names of all the defenda11 ts named in the introductory
part of the bill, and if any of them arc known to be

10
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infants under age, or otherwise under guardianship,

shall state the fact so that the court may take order

thereon as justice may require. When a corporation

is made defendant, the bill should pray that it appear

according to law. If an injunction or a writ" of ne

exeat is desired, there must be a special prayer there-

for, and it must be also asked for in the prayer for

process ; e. g.,

" May it please the court to grant unto your orator

the people's writ of subpoena, to be directed to the

said D. E., commanding him at a certain time, and

under a certain penalty, therein to be inserted, person-

ally to appear before said court, and then and there

full, true, direct and perfect answer make to all and

singular the premises, and further to perform and

abide by such further order and direction as said court

infants under age, or otherwise under guardi_anship,
shall state the fact so that the court n1ay take order
thereon as justice may require. When a corporation
is 1nade defendant, the bill should pray that it appear
according to law. If an injunction or a writ of ne
execflt is desired, there mn t be a special prayer therefor, and it must be also a kcd for in the prayer for
process; e. g.,

shall deem necessary."

If an injunction is asked, add: "And that said

D. E., his counselors, attorneys, solicitors, officers or

agents, may be restrained by an injunction issuing out

of this court directed to him from (here follow
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an accurate description of all the acts he is to be

enjoined from doing) — until the further order of this

court."

JURAT AND SIGNATURE.

The bill of complaint need not be signed by the

complainant, but it must be signed by his solicitor.

Certain bills, bills for divorce and those asking an

injunction, for instance, must be sworn to.

Chancery, rule eight of the Supreme Court of this

State, prescribes that the oath administered to the

party shall be in substance as follows : " That he has

read the bill, or heard it read, and knows the contents

''May it please the court to gra11t unto yonr orator
the people's writ of sn bprena, to be directed to the
said D. E., commanding him at a certain time, and
under a certain penalty, therein to be inserted, personally to appear before said conrt, and then and there
full, true, direct and perfect answer make to all and
singular the premise , and further to perform and
abide by snch further order and direction as said court
shall deem necessary."
·
If an. injunction is asked, add: ''And that said
D. E., his counselor , attorney , solicitors, officer or
agents, may be restrained IJy an injunction i suing out
of this court directed to him from
(here follow
an accurate de . . cription of all the acts lie is to be
enjoined from doing)-until the further order of tliis
court."
.TU RAT AND SIGN .A. TURE.

The bill of complaint need not be signeJ by the
complainant, bnt it 1nust be signecl by his o1icitor.
Certain bills, bills for divorce and tho e asking an
inJnnction,
for instance, mu t be S'\\Orn to.
•
t
Chancery, rnlc eight of the Supreme Court of thi
State, prescribes that the oath administered to the
party shall be in sn bstance as follow ~ : "That lie has
read the bill, or heard it rea<l, and knows the contents
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thereof, and that the same is true of his own knowl-

edge, except as to the matters which are therein stated

to be upon information or belief, and as to those mat-

ters he believes it to be true, and that the substance of

the oath shall be stated in the jurat.' 1

The following is the form of the jurat when the bill

is sworn to by the complainant :

STATE OF MICHIGAN, }

„ > ss.

County, )

Personally appeared before me X. Y. — (official char-

acter stated) — this day of , D. E., who, being-

sworn, deposeth and says, that he is the complainant

named in the foregoing bill of complaint ; that he has

thereof, and that the same i trne of hi· own kn wledge, except as to tlic matters which are therein .. tatcd
to Le upon information or belief, and a to those matters he believes it to be true, and that the "nbstance of
the oath shall be stated in the jnrat."
The following is the forrn of the jurat when tl1e bill
is 'Svvorn to by the complainant:
..

read said bill of complaint (or has heard read), and

knows the contents thereof, and that the same is true

of .his own knowledge, except as to those matters

therein stated to be upon his information or belief,

STATE OF MICHIGAN,} SS.
--

COUNTY,

and as to those matters he believes it to be true, and

further saith not.

X. Y.
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Add Official Character.

Although not required by any rule, still it is advis-

able to divide a bill into paragraphs, and number each

paragraph for convenience of reference, or of amend-

ment if necessary. The statute of this state requires

that all pleadings and proceedings shall be fairly and

legibly written. In entitling and endorsing papers,

made by either party, the complainant's name must

be placed first. At least one copy of the bill should

be made and retained as an office copy.

The bill is then to be filed with the register of the

court. No process can issue in this state until the

Personally appeared before me X. Y.-(official character stated) - this - - day of--, D. E., who, being
sworn, deposeth and says, that he is the complainant
named in tlic foregoing bill of complaint; that he has
read said bill of complaint (or has heard read), and
knows the contents tl~ereof, and that the same is true
of .his own kno~ ledge, except as to those matters
therein stated to be upon his information or belief,
and as to those matters he believes it to · be true, and
further saith not.
X . Y.
Adel Official Character.

Although not required by any rule, still it is adYi able to diYide a bill into paragraphs, and number each
paragraph for con_venience of reference, or of amendment if necessary. The statnte of this state req nires
that all pleadings and proceedings shall be fairly and
legibly written. In entitling and endorsing papers,
made by either party, the corn plainan t's name must
be placed first. At least one copy of the bill should
be made and retained as an office copy.
The bill is then to be filed with the register of the
conrt. No process can issne in this state until the

12
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tiling of the bill, when it issues as a matter of course,

but in a United States court a praecipe must also be

filed with the clerk, directing the issuance of a sub-

poena, and naming the rule day to which process is to

be made returnable. (Rules 7, 11, 12.)

7

SUBP02NA TO APPEAK.

The subpoena is a writ under the seal of the court

directed to the defendant, requiring him to appear on

a certain day and answer the bill. It must contain

:filing of the bill, when it is nes as a n1atter of conrse,
but in a United States court a prwcipe must a.lso be
£.led with the clerk, directing the issuance of a subparna, and naming the rule day to which process is to
be made returnable. (Ru1es 7, 11, 12.)

the names of all the defendants, be tested in the name

of the court from which it issues, and made returnable

on some day certain, except Sunday, either in vaca-

'I

tion, or term not less than ten days from its issue. It

SUBP<ENA TO APPEAR.

must be signed by the register of the court or his

deputy, and endorsed with the name of the solicitor.

(Mich. Oh. Rule.) e. g.,

STATE OF MICHIGAN. j

The Circuit Court for the r to wit:

County of In Chancery. )

In the name of the People of the State of Michigan.
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To D E , , Greeting.

You are hereby notified that a Bill of Complaint

has been filed against yon in the Circuit Court for the

County of , in Chancery, by A. B., as Com-

plainant, and that if you desire to defend the same,

you are required to have your appearance entered with

the Register of said Court at his Office in the Court

House, in the City of , in person or by solicitor,

within twenty days after the day of , in the

year 188 — , which is the return day of this writ:

Hereof fail not under the penalty of having said bill

taken as confessed against you.

The su bpama is a writ under the seal of the court
directed to the defendant, requiring him to appea1· on
a certain day and ans"·er the bill. It must contain
the uarnes of all the defendants, be tested in the 11ame
of the court from which it issues, and made retnrnab1e
on some day certain, except Sunday, either in vacation, or term not less than ten days fro111 its issue. It
m n t be signed by the register ?f the court or his
deputy, and endorsed with the name uf the solicitor.
(~fich. Oh. Rule.) e. g.,
STATE OF

MICHIGAN.

(

THE CIRCUIT COURT FOR 'fHE { TO WIT :
COUNTY OF
IN CHANCERY. )

In the name of the People of the State of Michigan.
To D - - E--, - - . Greeting.
1~ on are hereby no tined that a Bill of Com plaint
has been filed against yon in the Circuit Court for the
County of
, in Chancery, by A. B., as Oomplainan t, and that if you desire to defend the same,
you arc required to have your appearance entered with
the Register of said Court at his Office in the Oonrt
Honse, in the City of
, in person or by solicitor,
within tw·enty days after the - - day of--, in the
year 188-, which is the return day of this writ:
Hereof fail not under the penalty of having said bill
taken as confessed against you.

A SUIT IN EQUITY. 13
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Witness, The Honorable A. B., Circuit Judge at

-, this — day of , in the year of Our

Lord one thousand eiylit hundred and eighty

C. D. , Register.

L. M., Solicitor for Complainant.

The subpoena is to be served on or before the return

W ITNEss, The I-Ionorable A. H., Circnit J ndge at
- - - , this - - day of - - , in the year f Our
Lord one thonsand eight hundred and eighty--.

day, by delivering to the defendant a copy, inscribed

copy, endorsed by the solicitor, and by exhibiting to

him the original under the seal of the court. It may

L. M., Solicito1· fo1· Complainant.

C. D. , Reuiste1·.

be served in any part of the state. The service need

not be made by an officer of the court, but if made by

an individual, such service must be shown by affidavit.

If it is made by an officer, he makes his return of ser-

vice on the subpoena.

When the subpoena has been properly served, the

defendant is bound to appear and answer to the charges

preferred against him in the bill, within the time lim-

ited by the practice of the court, or, if required by

the complainant, compulsory process will be awarded

against him for his contempt in neglecting the requi-

sitions of the subpoena. Appearance is the formal
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proceeding by which the defendant submits himself

to the jurisdiction of the court, and it is necessary in

every case before a decree can be rendered against

him that he appear. Formerly when the defendant

did not voluntarily appear after being served with

a subpoena, a number of successive processes were

resorted to, ending in a sequestration of his property

for the purpose of compelling an appearance. At the

present time in all the states there are statutory enact-

The subpoona is to be served 011 or before the return
day, by delivering to the defendant a copy, in cribed
copy, endorsed by the solicitor, an 1 by exhibiting to
him the original nnder the seal of the conrt. It may
be served in any part of the state. The service need
not be made by an officer of the court, but if made by
an individnal, such service mn t be hown by affidavit.
If it is made by an officer, he make lt is return of service on the snbpcena.
vVhen the subpama ha been properly served the
defendant is bound to app ar and answer to the charge
preferred against him in the bill , within the time limited by the practice of the court, or, if required by
the complainant, compulsory proces will be awarded
against bim for his contempt in neglecting the requisitions of the ubpoona. Appearance is the formal
proceeding by which the defendant submits himself
to the jurisdiction of the court, and it i necessary in
every case before a decree can be rendered against
him that he appear. Formerly when the defendant
did not voluntarily appear after being erved with
a subpoona, a number of snccessive proce ses were
resorted to, ending in a sequestration of hjs property
for the purpose of compelling an appearance. At the
present time in all the states there are statutory enact-
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ments making the process of the court more effectual,

and providing under certain circumstances that the

appearance of the defendant may be entered by an

order of the court and the bill taken pro confesso.

Process for effecting the compulsory appearance has

fallen into disuse since the enactment of these statutes.

Only one is in use in this state — attachment — and that

is only resorted to when the answer of the defendant

is essential to the complainant.

Under the practice in this state the defendant, after

being served with a subpcena, may enter his appearance

in the Register's office. This appearance is to be

made within twenty days after the return day of the

subpoena.

The practice in the United States Court is regulated

by Ch. Rules 2, 11, 12.

The defendant having appeared, proceeds to defend

himself against the allegations of the complainant's

bill. The character of his defence will depend upon

the nature of the case made in the bill, and is either

by disclaimer, by demurrer, by plea, or by answer.
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All of these several defences may be joined, if some

one of them is the appropriate defence to some part

oi the bill.

DISCLAIMER.

If the defendant has no interest in the subject con-

cerning which the suit is brought, he may avoid the

plaintiff's claim by a disclaimer, which is a renuncia-

tion on his part of all interest or claim in the subject-

matter of the plaintiff's claim. For instance, suppose

1nents making the process of the court more effectual,
and providing under certain circnmstance~ that the
appearance of the defendant may be entered by an
order of the court and the bill taken JJro confesso.
Proces for effecting the compulsory appearance has
fallen into disnse since the enactment of these tatute .
Only one is in use in this state-attachment-and that
is only resorted to when the answer of the defendant
is essential to the complainant.
Under the practice in this state the defendant, after
being served with a snbpcena, may enter his appearance
in the Register's office. This appearance is to be
made within twent,y days after the return day of the
sub peen a.
The practice in the United States Court is regulated
by Oh. Rules 2, 11, 12.
The defendant having appeared, proceeds to defend
himself against the a1legations of the corn plain ant's
bill. The character of his defence will depend upon
the nature of the case made in the bill, and is either
by disclaimer, by demurrer, by plea, or by answer.
...t\.11 of these several defences may be joined, if some
one of them is the appropriate defence to some part
-0£ the bill.
DISCLAIMER.

If the defendant has no interest in the subject concerning which the suit is brought, he may avoid the
plaintiff's claim by a disclaimer, which is a renunciation on his part of all interest or claim in the snbjectnrntter of the plaintiff's claim. For instance, suppose

A SUIT IN EQ ITY.
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the bill is filed by A to quiet his title to a certain

messuage, and B is charged with claiming title to or

an interest in said land, when in point of fact he has

no interest and claims none, he may defend by filing

a disclaimer. Supposing the bill to have been filed

in this state and county, the disclaimer might be in

the following form :

V

State of Michigan — In the Circuit Court of the

County of Washtenaw — In Chancery.

A. B.,

Complainant,

vs.

C. D.,

J. L.,

the bill is tiled by A to qnie't his title to a certain
rnessnage, and B is charged with claiming title to or
an interest in said land, when in point of fact he has
no interest and claims none, he may defend by filing
a disclaimer. Sn pposing the bill to have been filed
in this state and county, the disclaimer might be in
the following form :

C. F.,

J. A.,

Defendants.

The disclaimer of C D., one of the defendants, to

the bill of complaint of A. B.

"

STATE OF J\frcHIGAN - IN THE CrRcuIT OouRT oF THE
CouNTY OF WASHTENAW-IN CHANCERY.

This defendant saving and reserving for himself
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now and at all times hereafter, all manner of advan-

tage and benefit of exception and otherwise that can

or may be had or taken to the many untruths, uncer-

A. B.,
Complainant,

vs.

tainties and imperfections in said complainant's bill of

complaint contained, for answer thereto or unto so

much, or such part thereof as is material for this

defendant to make answer unto, he answers and says :

that he doth fully and absolutely disclaim all manner

of right, title, and interest whatsoever, in and to the

C. D.,
J. L.,
C. F.,
J. A.,
Defendant.'I.

following described real estate, viz. : (describe land)

being the same real estate mentioned and described in

said bill of complaint, and to each and every part and

parcel thereof. And this defendant further answering

says, that he never had or claimed or pretended to

have any title to or interest in said land.

And this defendant denies all and all manner of

The disclaimer of C. D., one of the defendar1ts, to
the bill of complaint of A. B.
This defendant saving and reserving for himself
now and at all times hereafter, all manuer of advantage and benefit of exception and otherwise that can
or may be had or taken to the many untruths, uncertainties and imperfections in said complainant's bill of
complaint contained, for answer thereto or unto so
much, or such part thereof as is material for this
defendant to make answer unto, he answers and says:
that he doth fully and absolutely disclaiin all manner
of right, title, and interest whatsoever, in and to the
following described real estate, viz. : (describe land)
being the same real estate mentioned and described in
said bill of complaint, and to each and every part and
parcel thereof. And this defendant further answering
says, that he never had or claimed or pretended to
have any title to or interest in said land.
And this defendant denies all and all manner of
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unlawful combination and confederacy wherewith lie

is by the said bill charged, without this, that any other

matter, cause or thing, in the said complainant's said

bill of complaint contained, material or necessary for

this defendant to make answer unto, and not herein

and herebj 7 , well and sufficiently, answered, confessed,

traversed and avoided, or denied, is true to the knowl-

edge or belief of this defendant ; all of which matters

and things this defendant is willing to aver, maintain

and prove as this Honorable Court shall direct ; and

asks to be hence dismissed with his reasonable costs

and charges in this behalf sustained.

C. D.

J. C, Solicitor for Defendant C. D.

DEMURRER.

If there appears on the face of the plaintiff's bill

any defect or objection which can be offered in bar of

his suit, it should be presented by a demurrer. A

demurrer admits the facts as alleged in the bill to be

true, but denies that they are sufficient to require the

unlawful co1nbination and confederacy wherewith he
is by the said bill charged, without this, that any other
matter, cause or thing, in the said complainant's said
bill of complaint contained, material or necessary for
this defendant to make answer unto, and not herein
and hereby, well and sufficiently, answered, confessed,
traversed and avoided, or denied, is true to the knowledge or belief of this defendant; all of which matters
and things this defendant is willing to aver, maintain
and prove as this Honorable Court shall direct; and
aska to be hence dismissed with his reasonable costs
and charges in this behalf sustained.

defendant to answer. The demurrer may be to some
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part or to the whole bill ; e. g^

J. C., Solicitor for Defendant 0 . D.

C. D.

TITLE.

The demurrer of J. L., one of the defendants to

the bill of complaint of A. B.

DEMURRER.

This defendant, by protestation, not confessing any

of the matters in and by said bill complained of to be

true in manner and form, as the same are set forth,

says that he is advised that there is no matter or thing

in said bill, good and sufficient in law, to call this

defendant to account in this Honorable Court for the

same ; but that there is good cause of demurrer there-

unto, and he does demur accordingly, and for cause of

If there appears on the face of the plaintiff's bill
any defect or objection which can be offered in bar of
his suit, it should be presented by a demurrer. A
demurrer admits the facts as alleged in the bill to be
true, bnt denies that they are sufficient to require the
defendant to answer. The demurrer may be to some
part or to the whole bill; e. g..,
TITLE.

The demurrer of J. L., one of the defend an ts to
the bill of complaint of A. B.
This defendant, by protestation, not confessing any
of the matters in and by said bill corn plained of to be
true in manner and form, as the same are set forth,
says that he is advised that there is no matter or thing
in said bill, good and sufficient in law, to call this
defendant to account in this Honorable Court for the
same; but that there is good cause of demurrer thereunto, and he does demur accordingly, and for cause of

A SUIT IN EQUITY. 17
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demurrer says, that said bill, in case the same were

17

true, contains no matter of equity whereon this

court can ground any decree, or give complainant any

relief as against this defendant. Wherefore, and for

divers other errors in said bill contained and appearing

on the face thereof, this defendant does demur thereto,

and humbly craves the judgment of this Honorable

Court, whether he is compellable or ought to make

any answer thereunto otherwise than as aforesaid.

And this defendant prays to be hence dismissed with

his costs and charges in this behalf most wrongfully

sustained.

J. L.

A. B. D., Solicitor for Defendant J. L.

The above form of demurrer extends to the whole

bill. When the demurrer does not extend to the whole

bill, it should designate the particular parts which it is

intended to embrace, for otherwise the court would be

compelled to examine the whole bill to discover them.

In case only a part of the bill is demurred to, an

demnrrer says, that said bill, in case the same were
trne, contains no matter of equity whereon thi
court can ground any decree, or give complainant any
relief as against this defendant. Wherefore, and for
divers other errors in said bill contain~d anJ appearing
on the face thereof, this defendant does demur thereto,
and hnmb1y craves the jndgment of this Honorable
Court, whether he is compellable or ought to make
any answel' thereunto otherwise than as aforesaid.
And this defendant prays to be hence dismissed with
his costs and charge in this be.half most wrongfully
sustained.

answer to the remainder of the bill may be coupled

Generated for mpgreen (University of Michigan) on 2014-06-11 16:59 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9h41v06x
Public Domain / http://www.hathitrust.org/access_use#pd

with the demurrer; e. g.,

TITLE.

A. B. D., Solicito1· fo1· Defendant J. L.

J . L.

The demurrer of J. L. to that part, including para-

graphs numbered 3, 4 and 5, and his answer to the

residue of the bill of complaint of A. B.

(Set forth the demurrer as above, and add :)

"And as to the residue of said bill, this defendant

not waiving his demurrer, but relying thereon, and

saving and reserving to himself now, and at all times

hereafter, all manner of benefit and exception which

can be had, to the residue of said bill, for answer

thereto, or to so much thereof as this defendant is.

The abo•»e form of demurrer extends to the whole
bill. \\Then the demurrer does not extend to the whole
bill, it should designate the particdlar parts which it is
intended to embrace, for otherwise the court wou1d be
compe11e<l to examine the whole bill to discover them.
In case only a part of the bill is demurred to, an
answer to t11e remainder of the bill may be coupled
with the demnrrer; e. q.,
TITLE.

The demurrer of J. L. to that part, including paragraphs numbered 3, ± and 5, and his ansVi'er to the
residue of the bill of complaint of A. B.
(Set forth the demurrer as above, and add:)
"And as to the residue of said bill, this defendant
not waiving his demurrer, but relying thereon, and
saving and reserving to himself now, and at all times
hereafter, all manner of benefit and exception which
can be had, to the residue of said bill, for answer
thereto, or to so much thereof as this defendant is
2
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advised is in any wise material or necessary for him to

answer unto, answers and says that, &c."

Every species of defence to a bill in equity is

required to be signed by counsel as evidence of its

propriety and sufficiency. Since a demurrer alleges

advised is in any wise material or necessary for him to
answer unto, an wers and says that, &c."

no facts, but rests upon matters appearing in the bill,

it need not be signed by the defendant. The rules of

the Supreme Court, and many of the state courts,

require that the counsel for the defendant shall file

with the demurrer his certificate that in his opinion it

is well founded in point of law, and also the affidavit of

the defendant that it is not interposed for delay merely.

When the defendant demurs to the whole bill, a

question of law is presented to the court which is

brought on for argument. If the court sustains the

demurrer that will end the proceedings, unless under

an order of the court the complainant can so amend

the bill as to cure the defect pointed out by the demur-

rer. In case the demurrer is overruled, the defendant

will be given leave to plead to, or to answer the bill.

A PLEA.
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If there are defects in the complainant's case, which

do not appear upon the face of the bill, that constitute

a special defence to his recovery, they may be taken

advantage of by plea. A plea is defined as a special

answer, showing or relying upon one or more things,

as a cause why the suit should be either dismissed,

delayed or debarred ; it does not, like a demurrer, rest

on facts charged in the complainant's bill, but alleges

Every species of defence to a bill in equity is
required to be signed by counsel as evidence of its
propriety and sufficiency. Since a dem nrrer alleges
no facts, but rests n pon matters appearing in the bill)
it need not be signed by the defendant. The rules of
the Supreme Court, and many of the state courts,
require that the counsel for the defendant shall file
with the demurrer his certificate that in his opinion it
is well founded in point of law, and also the affidavit of
the de~endant that it is not interposed for delay merely.
When the defendant <lemurs to tbe whole bill, a
question of law is presented to the conrt which is
brought on for argument. If the court sustains the
demurrer that will end the proceedings, unless under
au order of the court the complainant can so amend
the bill as to cure the defect pointed out by the demurrer. In case the demnrrer is overruled, the defendant
will be given leave to plead to, or to answer the bill.
A PLEA.

If there are defects in the complainant's case, wLich
do not appear upon the face of the bill, that constitute
a special defence to his recovery, they may be taken
advantage of by plea. A plea is defined as a special
answer, showing or relying upon one or more things,
as a cause why the suit should be either dismissed,
delayed or debarred; it does not, like a deinurrer, rest
on facts charge<l in the complainant's bill, but alleges

A SUIT IN EQUITY. 19

other facts, to which the complainant may reply. The

A

urr

JN E<..>, ITY.
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office of the plea is to bring forward a fact which, if

true, displaces the equity of the bill.

Pleas have been arranged under four classes. 1.

To the jurisdiction. 2. To the person of the plaintiff.

3. To the bill or the form thereof. And, 4. In bar.

The form of a plea, like that of a demurrer, com-

mences with a protestation against confessing the

truth of any matter in the bill. It should distinctly

show whether it goes to the whole bill or only a part

of it. The defendant's grounds of objection to the

jurisdiction of the court, the person of the plaintiff or

in bar of suit, must be supported by averments, so

clear, positive and distinct of every fact and circum-

stance essential to render it a complete equitable bar,

that the complainant may be enabled to take issue

upon its validity.

1. A plea to the jurisdiction does not dispute the

right of the complainant in the suit, but asserts that

his claim is not a fit subject of cognizance in a court

of equity or that some other tribunal is vested with
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the proper jurisdiction. Most jurisdictional defects

can be reached by a demurrer; but the truth may not

appear on the face of the bill. For instance, the Cir-

cuit Court of the United States has no jurisdiction to

hear and determine causes between citizens of the

same state, and if the bill should allege that the com-

plainant and defendant were citizens of different

states, the fact that they were citizens of the same state

could only be contested by the defendant by a plea to

other fact , to which the complainant may reply. The
office of the plea is to bring forward a fact which, if
true, di place the equity of the bill.
Pleas have been arrangeu under four classes. 1.
Tot he j nrisdiction. 2. To the person of the plain tiff.
3. To the bill or the form thereof. And, 4. In bar.
The form of a plea, like that of a demurrer, comn1ence with a protestation against confessing the
truth of any 1i1atter in the bill. It should di tinctly
show whether it goes to the whole bill or only a part
of it. The defendant's grounds of objection to the
jurisdiction of the court, the person of the plaintiff or
in bar of suit, mu t be supported by averrnents, so
clear, positive and di tinct of every fact and circumstance essential to render it a complete e initable bar,
that the co1nplainant may be enabled to take i sue
upon it Yalidity.
1. A plea to the jurisdiction does not di pntc the
right of the complainant in the snit, but a serts that
his claim is not a fit subject of cognizance in a court
of equity or that some other tribunal i ve ted with
the proper jurisdiction. lVIost jurisdictional defects
can be reached by a demurrer; but the truth may not
appear on the face of the bill. For instance, the Circuit Court of the United States has no juri diction to
hear and determine causes between citizens of the
same state, and if the bill shoulJ allege that the complainant and defendant were citizens of different
states, the fact that they were citizens of the same state
could only be contested by the defendant by a plea to
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the jurisdiction. The plea must contain something

more than a mere allegation of a want of jurisdiction,

the court of chancery having general jurisdiction,

jurisdiction will be presumed unless the specific fact

is pointed out which deprives the court of jurisdiction.

2. A plea to the person merely disputes the right

of the complainant to sue ; for instance that he is an

infant, an idiot or a lunatic.

3. The usual plea to the bill or the" frame of the

bill are either, 1, the pendency of another suit for the

same matter in another court of equity, or, 2, the

want of proper parties to the bill.

4. Pleas in bar are, 1, pleas founded on some bar

created by the statute. The most usual of this char-

acter are the statute of limitations and the statute of

frauds. 2. Pleas founded on matter of record, that

there has been a judgment at law of a court of record

between the same parties for the same cause of action,

or a final decree or order of a court of equity in a suit

between the same parties and for the same subject-

matter. 3. Pleas of matter in pais are pleas of stated

Generated for mpgreen (University of Michigan) on 2014-06-11 16:59 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9h41v06x
Public Domain / http://www.hathitrust.org/access_use#pd

account, of a release, of a purchase for a valuable con-

sideration without notice, &c, &c.

PLEA TO BILL.

TITLE.

The plea of C. F., one of the defendants to the bill

of complaint of A. B.

This defendant, by protestation not confessing any

of the matters in said bill contained to be true in man-

the jurisdiction. The plea rnust contain something
inore than a mere a1legation of a want of jurisdiction,
the court of chancery having general jurisdiction,
jurisdiction will be presumed unless the specific fact
is pointed out which dep1·i ves the court of jurisdiction.
2. A plea to the person merely disputes the right
of the complainant to sue; for instance that he is an
infant, an idiot or a lunatic.
3. The usual plea to the bill or the frame of the
bill are either, 1, the pendency of another snit for the
same matter in another court of equity, or, 2, the
want of pr9per parties to the bill.
4. Pleas in bar are, 1, pleas founded on some bar
created by the statute. The most usual of this eharacter are the statute of limitations and the statute of
frauds. 2. Pleas founded on matter of record, that
there has been a judgment at law of a court of record
between the same parties for the same cause of action,
or a :final decree or order of a court of equity in a suit
between the S:lme parties and for the same subjectmatter. 3. Pleas of matter in pais are pleas of stated
account, of a release, of a purchase for a valuable consideration without notice, &c., &c.

PLEA TO BILL.

TITLE.

The plea of 0. F., one of the defendants to the bill
of complaint of A. B.
This defendant, by protestation not confessing any
of the inatters in said bill contained to be true in man-

A SUIT IN EQUITY.
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11 or and form, as the same are therein set forth does

plead thereunto, and for cause of plea sa\ T s, that here-

tofore, and before complainant exhibited his present

bill in this Honorable Court on the 9th day of Febru-

ary, 18S5, the said complainant did exhibit his bill of

complaint in this Honorable Court against these said

defendants for the same matters and to the same effect

and for the like relief, as the said now complainant

doth by his present bill demand and set forth ; to

which said first bill these defendants did put in there

joint and several answers, and the saicl complainant

thereunto did reply; and other proceedings were there-

upon had, and the said former bill is still depending

in this court, and the matters thereof undetermined ;

and, therefore, this defendant does plead the former

bill, answer and proceedings, in bar to the present bill ;

and humbly prays the judgment of this Honorable

Court, whether it behooves him to make any other or

further answer thereto than as aforesaid, and prays

to be hence dismissed with his reasonable costs and

charges, in this behalf most wrongfully sustained.
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C. F.

J. K., Solicitor for Defendant C. F.

In case the complainant thinks the plea insutKcient

he may notice it for hearing, when the question of its

validity will be passed upon by the court. If the

court sustains the plea as good in form and substance,

the complainant may take issue as to the truth of its

alleged statements of fact by filing a replication ; e. (/.,

TITLE.

The replication of A. B., complainant to the plea of

C. F., defendant, this repliant saving and reserving to

himself now and at all times hereafter, all and all

ncr and form, as the ame are therein set forth does
plead thereunto, and for cause of plea say , that heretofore, and before complainant exhibited his present
bill in this Honorable Court on the 9th <lay of February, 1885, the said complainant did exhibit his bill of
complaint in this Honorable Court again t these said
defendants for the same matters and to the same effect
anJ for the like relief, as ·the said now complainant
doth by his pre ent bill demand and set forth; to
which said tirst bill these defendants did put in there
joint and several answers, and the ' aia complainant
thereunto did reply· and other proceedings were theren pon ha 1, and the said for mer bill is still depending
in this court, and the matters thereof undetermined;
and, therefore, this defendant does plead the former
bi11, an wer and proceedings, in bar to the present bill;
and humbly prays the jndgment of this Honorable
Court, whether it behoo,·es him to make any other or
fnrther a11 wer thereto than as aforesaid, and prays
to be hence dismissed with his reasonable costs aud
charges, in thi behalf most wrongfully sustained.

manner of advantage of exception which may betaken

J. K., 'olicitor fo1· Dfjendcrnt C. F.

C. F.

In case the complainant thinks the plea insntlicient
be may notice it for hearing, when the question of its
Yalidity will be pa scd upon by the court. If the
conrt sustains the p1ea as good in form and substance,
the complainant may take issue as to the truth of its
alleged statements of fact by filing a replication; e. g.,
TITLE.

The rep1ication of A. B., com p1ai nan t to the plea of
0. F., defendant, this rep1iant ..,avi11g and reserving to
himself now and at all ti mes hereafter, all and all
manner of ad vantage of exception which may be taken

•

22
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to the manifold insufficiencies of the said plea, for

replication thereunto, says that he will now maintain

and prove his bill of complaint to be true, certain and

sufficient in the law to be answered unto ; and that the

said plea is uncertain, untrue and insufficient, to be

replied unto by the repliant without this, that any

other matter or thing; whatever, in said plea contained,

material or effectual in the law, to be replied unto, and

not herein and hereby well and sufficiently replied

unto, confessed and avoided, traversed or denied, is

true ; all which matters and things the repliant is and

will be ready to aver, maintain and prove, as this

Honorable Court shall direct, and humbly prays that

as in and by his said bill he has already prayed.

A. L.,

Solicitor for Complainant.

The replication admits that the plea is good inform

and substance and puts in issue the truth of its allega-

tions of fact, and the parties proceed to take proofs

the same as when a replication is filed to an answer.

ANSWER.
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If there is nothing in the bill of the complainant to

which the defendant is able or willing to demur; and

if he have no extrinsic matter, which he can offer by

way of plea ; or if his plea or demurrer has been over-

to the manifold insufficie11cies of the said plea. for
replication thereunto, says that lie ·will now maintain
and prove his bill of complaint to be true, certain and
sufficient in the law to be answered unto; and that the
said plea is uncertain, untrue and insufficient, to be
replied unto by tlie rep1iant without this, that any
other inatter or thing ,.vhatever, in said plea contained,
material or effectual in the law, to be replied unto, and
not herein and hereby well and sufficiently replied
nnto, confessed and avoided, traversed or denied, is
trne; all which rnatters and things the repliant is and
will be ready to aver, maintain and prove, as this
I-lonorable Court shall direct, and humbly prays that
as in and by his said bill he lias already prayed.
.

A. L.,

Solicito1· fo1· Complainant.

ruled, he may proceed to controvert the claims of the

plaintiff by filing an answer to the bill. The answer

need have no particular form as to that part which

sets forth the defendant's case. It is usually drawn

so as to admit in the first instance all the allegations

contained in the complainant's bill which are true,

and then follows denials of all the allegations made

The replication admits that the plea is gooJ in form
and substance and puts in issne the truth of its allegations of fact, and the parties proceed to take proofs
the same as when a replication is filed to an answer.
AN WER.

If there is nothing in the bill of tlie complainant to
which the defendant is able or willing to demur; and
if he have no extrinsic matter, which he can offer by
way of plea; or if his plea or demurrer has been overruled, he may proceed to controvert the claims of the
plaintiff by filing an answer to the bill. The answer
need have no particular form as to that part which
sets forth the defendant's ca e. It i" usually drawn
so as to admit in the first instance all the allegations
contained in the complainant's bill which are true,
and then follows denials of all the allegations made

A S Tr IN EQUITY.
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which are in controversy. If there are any statements

in the bill upon which the defendant has no knowl-

edge or information he states that fact and leaves the

complainant to his proofs. Then follows a statement

of all facts and circumstances sustaining the equities

of the defendant's position. Each interrogatory is to

be answered separately and the answers numbered to

correspond with the numbers of the interrogatories.

When the defendant submits to answer at all, he must

make a full, frank and explicit disclosure of all mat-

ters material or necessary to be answered, whether

resting within his own knowledge or upon informa-

tion or belief; e. g..

TITLE.

The answer of J. A., one of the defendants to the

bill of complaint of A. 13.

This defendant, now and at all times hereafter,

reserving all manner of benefit and advantage of

exception to the many errors and insufficiencies in said

bill contained, for answer thereto, or unto so much,

or such parts thereof as this defendant is advised is
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material for him to make answer unto, he answers and

says (here follows a full and explicit answer to all the

allegations in the bill and answers to the interroga-

tions), and this defendant denies all unlawful combina-

which are in controversy. If there are any statements
in the uill upon which the defendant has no knowledge or information he states that fact and leaves the
complainant to his proof . Then follows a statement
of all facts and circumstances sustaining the equities
of the defendant's position. Each interrogatory is to
be answered separately and the answers numbered to
conespond with the numbers of the interrogatories.
When the defendant submits to answer at all, he must
n1ake a full, frank and explicit disclosure of all matters material or necessary to be answe.red, whether
resting \Vithin his own knowledge or upon information or belief; e. g.~

tion in said bill charged, without this, that any other

matter or thing material for him to make answer to,

and not herein sufficiently answered, avoided or

denied, is true to the knowledge or belief of this

TITLE.

defendant. All which matters and things this defend-

ant is ready to aver and prove as this court shall direct,

and prays to be hence dismissed, with his reasonable

The answer of J. A., one of the defendants to the
bill of complaint of A. B.
This defendant, now and at all times hereafter,
reserving all manner of benefit and advantage of
exception to the many errors and insufficiencies in said
bill contained, for answe1· thereto, or unto so mnch,
or such parts thereof as this defendant is advised is
material for him to make answer unto, he answers and
· says (here follows a fnll and explicit answer to all the
allegations in the bill and answers to the interrogations), and this defendant denies all unlawful combination in 8aid bill charged, without this, that any other
matter or thing iuaterial for him to make answer to,
and not herein sufficiently answered. avoided or
denied, is true to the knowledge
or belief of this
'defen dan t. AU which matters and things this defendant is ready to aver and prove as this court shall direct,
and prays to be hence dismissed, with his reasonable
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costs and charges, in this behalf most wrongfully sus-

tained.

J. A.

co ts and charges, in this behalf 1nost wrongfully sustained.

L. S., Solicitor for Defendant J. A.

The answer must be signed by the defendant and

must be sworn to, unless his answer under oath is

L. S., Solicito1· jo1' Def endant J. A.

J . A.

waived in the bill.

The defendant may claim in his answer the benefit

of a general demurrer. In case he desires to do so he

inserts, immediately preceding the closing part given

above, the following:

"And this defendant submits to this Honorable

Court that all and every of the matters in the said

complainant's bill, mentioned and complained of, are

matters which may be tried and determined at. law.,

and with respect to which the said complainant is not

entitled to any relief from a court of equity ; and this

defendant hopes that he shall have the same benefit of

this defence as if he had demurred to said bill of com-

plaint."

It sometimes happens that the defendant will, in

The answer must be signed by the defendant and
mn t be worn to, unless his answer nnder oath is
waived in the bill.
The defendant may cla.im in his answer the benefit
of a general demurrer. In case he desires to do so he
in erts, immediately preceding the clo ing part given
above, the following:
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order to obtain some affirmative relief to which he

conceives he is entitled, and which he could not obtain

under his answer, be compelled to file a cross bill.

This is in the nature of an original bill, there are the

same parties, reversed, and the two bills are heard

together.

If the complainant conceives that the admissions in

the defendant's answer are alone sufficient to entitle

him to such a decree as he desires he may set down

the cause for hearing upon bill and answer.

And this defendant submits to tliis I-Ionorable
Court that all aud every of the matters in the said
cornp1ainant s !Jill, 111entioneJ and colllplainC'<l of, are
matters which may be tried and determined at. law.,
and with respect to which the said complainant is not
entitled to any relief from a court of equity; and tliis
defendant hopes that he shall have the same benefit of
this defence as if he had demurred to said bill of complaint.',
H

It sometimes happens that the <lefcnJant will, in
order to obtain some affirmative relief to which he
conceives he is entitled, an<l which he could not obtain
nnJer his answer, be compelled to tile a cross bill.
This is in the nature of an original bill, there are the
same parties, reversed, and the two bi! ls are heard
together.
If the complainant conceives that the admissions in
the defendant's answer are alone sufficient to entitle
him to such a <lecree as he desires he may set down
the cause for hearing npon bill and answer.

A S IT IN EQ ITY.
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EXCEPTIONS TO THE ANSWER.

If the discovery contained in the answer is incom-

EXCEPTIONS T

plete, or the allegations contained in the bill are

THE ANSWER.

insufficiently replied to, the complainant may prefer

exceptions to the defendant's answer and require it to

be more full and particular. The exceptions must be

in writing and signed by counsel, and they must also

state with precision, and accuracy, the points in which

the defendant's answer is defective, or they will be

rejected as vague and impertinent. Care must be

taken also to omit no point to which an exception

would lie, as the rules of the court do not permit

any others to be afterwards added. It may be stated

generally that any answer will be considered insuffi-

cient in which the defendant does not fully respond,

according to the best of his knowledge, remembrance

or belief, to every material allegation, charge or inter-

rogatory in the bill ;

TITLE.

Exceptions taken by the said complainant A. B. to

the answer of the said defendant J. A. to his bill of
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complaint in this cause.

First Exception. — For that the said defendant has

not, according to the best of his information, knowl-

edge and belief set forth and discovered in his said

answer whether, &c.

Second Exception. — For that, &c.

In all of which particulars the complainant is advised

that the answer of the. defendant is altogether evasive,

imperfect and insufficient. Wherefore said complain-

ant doth except thereto, and prays that the defendant

If the discovery conta~ned in the answer is incomplete, or the al legations eon tained in the bill are
jn nfficiently replied to, the complainant may prefer
Bxception to tho defendant's an wer and require it to
be more full and particular. The exceptions must be
in writing and signed by counsel, and they must also
state \vith precision and accuracy, the points in which
the defendant's answer is defective, or they will be
rejected ns vagne and impertinent.
are must be
taken also to omit no point to which an exception
would lie, as tho rnle of tl10 conrt do not permit
any othe1·s to be aftcrwal'ds added. It may be stated
generally that any answel' will be con i<l.ered insufficient in which tho defendant docs not fnlly respond,
according to the best of his know ledge, rem em bra nee
or belief, to evel'y material allegation, charge or interrogatory in the bi! l ;
TITLE.

Exceptions taken by the "aid complainant A. B. to
the answer of the said defendant J. A. to his bill of
complaiut in tliis cau e.
First Exception.-For that the said defendant has
not, according to the best of his information, knowledge and belief set forth and discovered in his said
a11swer whether, &c.
Second Exception.-For that, &c.
In all of which particulars tlie complainant i ad\rised
that the answer of the .defen dan t is al to get her evasi vc,
irnperfect and insufficient. \Vherefore said complain.ant doth except thereto, an<l. prays that the defendant
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may be compelled to amend the same, and to put in

full and sufficient answer to the complainant's bill."

F. L., Solicitor for Complainant.

Exceptions may also be made to scandalous and

impertinent matter in the bill.

may be compelled to a.mend the san1e, and to pnt in
full and sufficient an wer to the complainant's bill."
F. L ., Solicitor for Complainant.

When exceptions are taken to the sufficiency of the

answer and the defendant does not amend his answer,

the exceptions are referred to a master, in this state to

a circuit court commissioner, who is directed to report

whether the answer is sufficient in the points excepted

to or not. If the master reports it to be insufficient,

the defendant must submit to answer more fully,

unless by exceptions to such report of the master, he

appeals to the judgment of the court, and obtains a

determination in his favor.

INTERLOCUTORY PROCEEDINGS.

During the progress of a suit in equity it frequently

becomes necessary to make what are known as inter-

locutory orders and decrees. The most important and

usual are those which relate to amendments of the

pleadings, the appointment of a receiver, payment of
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money into court, issue of an injunction and reference

to a master. These orders are made by the court upon

motion made orally or upon petition in writing.

AMENDMENTS.

In a court of equity matters of form are never suf-

fered to prejudice the rights of a party ; and the

liberty of amendment, often upon condition however,

Exceptions may also be made to scandalou and
impertinent matter in tho bill.
When exceptions are taken to the sufficiency of the
answer and the defendant does not amend his answer,
the exceptions are referred to a master, in this state to
•
a circuit court commissioner, \vho is directed to report
whether the answer is sufficient in tho po in ts excepted
to or not. If the master reports it to be insufficient,
the defendant must submit to answer more fully,
unless by exceptions to such report of the master, he
appeals to the judgment of the court, and obtains a
determination in his favor.
INTERLOCUTORY PROCEEDINGS.

During the progress of a suit in equity it frequently
becomes necessary to make what are known as interlocutory orders and decrees. The most important and
usual are those which relate to amendments of the
pleadings, the appointment of a receiver, payment of
money into court, issne of an injunction and reference
to a master. These orders are made by the court upon
inotion made orally or upon petition in writing.
AMENDMENTS.

In a court of eqnity matters of form are never suffered to prejudice the rights of a party; and the
liberty of amendment, often upon con<lition however,
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is allowed to all kinds of pleading. It the bill has

not been sworn to, under the rules in this state, the

complainant can amend of course, without the pay-

ment of costs, before the demurrer plea or answer is

put in. And in certain other cases he may amend of

course afterwards, but usually application must be

made to court by motion or leave to amend. The

amendments must have reference to matters existing

before the commencement of the suit ; a matter

which "has occurred since the commencement of the

suit must be brought before the court by a supple-

mental bill. When amendments are made by leave

of the court, or of course, a copy of the bill as

amended is tiled and a copy served on the defendant's

solicitor, or a copy of the amendments referring to

the paragraphs and folios amended is tiled and a copy

of such amendments served. The amended and orig-

inal bill are considered, for most purposes, as one, and

make up the same record ; e. </.,

TITLE.

Amendments to the bill of complaint in this cause,
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made pursuant to an order of this court dated the

day of instant.

First. In the third line of the second folio of the

bill after the word "testator" interline "to-wit, on or

about the 5th day of June, 1880."

Second. After the word " satisfaction " in the tenth

line of the fifth folio insert the amendment marked

"A" which is annexed to the bill on file, and is as fol-

lows : "After," &c. * * *

Third. Strike the names of C. D. and M. F. out

of the sixth line of the third folio.

is allowed to a11 kinds of pleading. It. the bill liaa
not been sworn to, nnder the rules in this state, the
complainant can amend of course, without the p ay1nent of costs, beforo the demurrer plea or answer is
put in. And in certain other cases he may amend of
course afterwards, but usually application must be
1nade to court b_y motion or leave to amend. The
amenun1ents must have reference to matters existing
before the commencement of the snit; a matter
which 1ias occurred since the commencement of th e
suit must be brought before the court by a. supplemental bill. When amendments are made by leave
of the court, or of course, a copy of the bill as
amended is filed and a copy served on the defendant's
solicitor, or a copy of the amendments referring to
the parngraphs and folios amended is filed and a copy
of such amendments served. The amended and original bill are considered, for most purposes, as one and
make up the same record ; e. g. ,
TITLE.

Amendments to the bill of complaint in this cause,
made pursuant to an order of this court dated the - day of - - instant.
.Ji'irst. In the third line of the second folio of the
bill after the word "testator" interline •'to-wit, on or
al>out the 5th day of June, 1880."
Second. Aft.er the word "satisfaction " in th e tenth
line of the fifth folio insert the amendment marked
"A" which is annexed to the bill on file and is as follows: ''After," &c. ·I<- * *
Tlii rcl. Strike the names of C. D. and M. F. out
of the sixth line of the third folio.

A
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Sir — Take notice that the foregoing is a copy of

the amendments as set forth.

F. L.. Solicitor for Complainant.

To J. L., Solicitor for Defendant.

APPOINTMENT OF A RECEIVER.

Whenever in the progress of a suit a proper show-

ing is made to the court that there is danger of the

Take notice that the foregoing is a copy of
the amendments as set forth.
SIR -

F. L .. 1 olicit01· for Complainant.
To J. L., Solici'tor fo1· Defendant.

waste and destruction of property which is the subject

of the litigation, a receiver may be appointed, charged

with the duty of caring for such property.

PAYMENT OF MONEY INTO COURT.

APPOINTMENT OF A RECEIVER.

Whenever it appears to the court that there is a

balance of money which it is admitted is due to the

complainant in the hands of the defendant, he will, by

an order of the court, be directed to pay it into the

hands of the register. And the court may make a

still further direction and order the money so paid

into court to be deposited or invested on good security.

REFERENCES.

Whenever it is necessary in the progress of a cause

to take an account, to investigate the title of persons

Whenever in the progress of a snit a proper showing is made to the court that there is danger of the
waste and destruction of property 'vhich is the subject
of the litigation, a receiver may be appointed~ charged
with the duty of caring for such property.
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to property in suit, or make any other inquiries neces-

sary to satisfy the conscience of the court, or to perform

some special ministerial act, such as to sell property,

etc., the court refers the matter to a circuit court com-

PAYME:NT OF MONEY INTO COURT.

missioner. References are of such frequent occur-

rence, and so important, that they form the subject of

Whenever it appears to the court that there is a
balance of money which it is admitted is dne to the
complainant in the hands of the defendant, he will, by
an order of the court, b~ directed to pay it into the
hands of the register. J\.nd the court may make a
still further direction and order the money so paid
into conrt to be deposited or in vested on good security.
REFERENCES.

Whenever it is necessary in the progress of a cause
to take an account, to investigate the title of persons
to property in suit, or make any other inquiries necessary to satisfy the conscience of tl,ie court, or to perform
some special ministerial act, such as to sell property,
etc., the court refers the matter to a circuit court com1n1ss10ner. References are of snch frequent occurrence, and so important, that they form the snbject of
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a subordinate system of practice. (See Hoffman's

Master in Chancery.)

a subordinate system of practice.

(See Iloff1nari 's

There is such a variety of orders that in this short

synopsis we can only indicate what the practice is. In

1¥aste1· in Chancery.)

case, for instance, the defendant lias money in his

hands belonging to the complainant, which the com-

plainant desires to have paid into court, he notifies the

defendant's solicitor that he will make a motion to

that effect ; e. (/.,

NOTICE OF MOTION, ETC.

TITLE.

Sir : — Take notice that I intend to move this Hon-

orable Court, on the day of next, at ten

o'clock in the forenoon, or as soon thereafter as counsel

can be heard, at , in the city of , for an

order that the above named defendant may, on or

before the day of next, pay into the

hands of the Register of this court, in trust, in this

There is such a variety of orders that in this short
synopsis we can only indicate what the practice is. In
case, for instance, the defendant has money in his
hands belonging to the complainant, which the complainant desires to have paid into court, he notifies the
defendant's solicitor that he will make a motion to
that effect; e. g.,

cause, the sam of $ , admitted by the answer of

said defendant to be due from him, and that the same,

NOTICE OF MOTION, ETC.

when paid in, may be deposited in trust by the Regis-
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ter in such bank, or invested by him in trust, in such

manner as this court shall direct, with costs. And for

TITLE.

such further, or for such other order, or relief, as the

court may think proper to grant; which motion will

be founded on the bill and answer in this cause.

L. M. , Solicitor for Complainant.

To J. C. , Solicitor for Defendant.

At the time and place mentioned in such notice, an

oral motion is made and argument had. If the court

grants the motion, an order is entered in accordance

therewith, or such an order as the court deems proper

under the circumstances ; e. g.,

Sir :-Take notice that I intend to move this Honorable Court, on the
day of
next, at ten
o'clock in the forenoon, or as soon thereafter as counsel
, in the city of
, for an
can be heard, at
order that the above narned defendant may, on or
before the
day of
next, pay into the
hands of the Register of this court, in trust, in this
cause, the sam of $--, admitted by the answer of
said defendant to be due from him, and that the same,
when paid in, may be deposited in trust by the Register in such bank, or in vested by him in trnst, in snch
manner as this court shall direct, with costs. And for
such further, or for such other order, or relief, as the
court may think proper to grant; which 1notion will
be founded on the bill and answer in this canse.
.

L. M., Solicitor fo1· Complainant.

To J. 0., Solicitm· for Defendant.

·

At the time and place mentioned in such notice, au
oral motion is made and argument had. If the court
grants the motion, an order is entered in accordanoe
therewith, or such an order as the court deems proper
under the circumstances ; e. g.,

A
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order, etc.

State of Michigan, the Circuit Court for the

County of Washtenaw — In Chancery.

RDER, ETC.

title.

At a session of said court, held at Ann Arbor, on

the day of , 1888.

TATE

Present, Hon. C. D., Circuit Judge.

Oh reading the bill and answer filed in this cause,

OF 1frnHIGA.N, THE CIRCUIT Co ' RT FOR
COT NTY OF \V SHTENA.W-IN CHANCERY.

THE

and on motion of L. M., solicitor for the complainant,

and on hearing J. C, solicitor for the defendant, in

TITLE.

opposition thereto : It is ordered that the defendant,

A. B., do, on or before the day of next,

pay into the hands of the .Register of this court, in

trust, in this cause, the sum of $ , admitted by the

answer of said defendant to be due from him ; and

that when such mone} r be paid in, it be deposited by

said Register in the First National Bank of Ann Arbor,

to the credit of this cause, there to remain until the

further order of this court.

C. D., Circuit Judge.

Another most important interlocutory proceeding
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is that of granting an injunction restraining the

defendant from doing some particular act or acts which

will do irreparable injury to the complainant. When

an injunction is issued during the pendency of the suit,

it is called a preliminary injunction ; when it is made a

part of the final decree it is called a final injunction.

When the bill prays for an injunction it will be granted

if the court is satisfied that the plaintiff is entitled to

this relief.

At a ession of aid con rt, held at Ann Arbor, on
the
clay of
, 1 ns .
Present, I-Ion. C. D., Circuit Ju<lge.
On reading the bill and answer filed in thi cause,
and on motion of L. l\L, olicitor for the complainant,
and on h earing J. C., solicitor for the defendant, in
opposition thereto: It is ordered that the defendant,
A . B., do, on or before the
day of
next,
pay into the hands of the Register of this court, in
t rust, in this cause, the sum of $--, admitted by the
a nswer of said defendant to be due from him; and
t hat when such money be paid in, it be deposited by
aid Register in the First National Bank of Ann Arbor,
to the credit of thi cause, there to r emain n11til the
furth er order of this court.
C. D.,

ircuit Judge.

1

A.nother 1no t important interlocutory proceeding
i " that of granting an injunction restraining the
defendant from doing some particular act or acts which
will do irreparable injury to the complainant. When
an injunction is issued during the pendency of the snit,
it is called a preliminary injunction; when it is made a
part of the final decree it is called a final injunction.
When the bill prays for an injunction it will be granted
if the court is satisfied that the plaintiff is entitled to
this relief.

A
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injunction.

State of Michigan, in the Circuit Court for the

County of Washtenaw, ss — In Chancery.

IN.J"G

In the name of the people of the State of Michigan :

~

' TION.

To L. C, and to his counsellors, attorneys, solicitors

and agents, and each and every of them, greeting :

TATE OF ~II · III -..A.N IN THE

Whereas, it has been represented to us, in the Cir-

cuit Court for the county of Washtenaw, in chancery,

0 .NTY OF

\V ASfITENAW,

IR

IT Co"LRT F R TrrE

- I N UH.A~CERY.

on the part of C. D., complainant, that he has lately

exhibited his bill of complaint against you, the said

C. D., defendant, to be relieved, touching the matters

therein complained of, in which bill it is stated,

amongst other things, that you are combining and

confederating with others to injure the said complain-

ant, touching the matters set forth in the said bill, and

that your actings and doings in the premises are con-

trary to equity and good conscience ; we, therefore, in

consideration thereof, and of the particular matters in

the said bill set forth, do strictly command you, the

said C. D., and the persons before mentioned, and each

and every of you, under the penalty of ten thousand
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dollars, to be levied on your lands, goods and chattels,

to our use, that you do absolutely desist and refrain

from selling, mortgaging and doing any other act which

will effect the title or change the possession of the

following described property, situated in the city of

Ann Arbor, in the county of Washtenaw, and State of

Michigan, viz. (here follow description), until the fur-

ther order of this court.

Witness the Honorable A Iv., Circuit Judge, and

the seal of said circuit court, at Ann Arbor, this

day of , in the year one thousand eight hundred

and eighty-eight.

D. F., Register.

L. M., Solicitor for Complainant.

In the name of the people of the tate of .Michigan :
To L. G., and to hi conn ellor , attorney , solicitors
and agent , and each a11d every of them, greeting:
Wherea , it has been re1 re ented to u , in the Circuit Court for the conn ty of \Vashtena w, in chancery,
on the part of C. D., complainant, that he has lately
exhibited hi bill of complaint again t yon, the aid
C. D., defendant, to be relieved, touching the matters
therein complained of in which bill it is stated
amongst otlier things, that yon are combining and
confederating with others to injure the said complainant, touching the matters set forth in the said bi11, and
that your actings and doings in the premi es are contrary to equity and good con cieuee; vve, therefore, in
consideration thereof, and of the particular matters in
the aid bill set forth, do strictly commanJ you, the
aid 0. D. and the persons before mentioned, and each
and e\·ery of yon, under the penalty of ten thousand
dollar , t.o be levied on your lands, good and chattels,
to our u --e, that yon lo absolutely desi t and refrain
from selling, mortgaging and doing any other act which
will effect the title or change the po se ion of the
following described property, ituated in the city of
Ann Arbor, in the connty of Washtenaw, and State of
::Michigan, viz. (here follow description), until the further order of this court.
Witness the Honorable A . IC, Circuit Jndge, and
the seal of said circnit court, at Ann Arbor this - - day of
, in the year one thousand eight hundred
and eighty-eight.
D. F., Register.
L. 1\1., &licitor for Complainant.

32 A SUIT IN EQUITY.

32
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The injunction must be served on the defendant.

Service upon his solicitor is not good. The service is

made in the same manner as service of a subpcena, by

the sheriff who makes his return upon the original

writ as follows :

STATE OF MICHIGAN, )

County of Washtenaw, f '

I hereby certify that on the ■ — day of

A. D. 18S-, I served the within writ of injunction

upon the within named L. G., the defendant in per-

son, within the said county, by delivering to him a

The injunction mu t be served on the defendant.
Service upon hi solicitor i not good. The service is
made in the same manner as service of a subµrena, by
the sheriff who rnake his return upon the original
·writ as follows :

copy of the said writ, subscribed by the complainant's

solicitor, and inscribed "copy," and showing the origi-

nal, under the seal of the court, at the time of such

delivery to the said defendant.

Dated this day of -, A. D. 188-.

A. J., Sheriff.

REPLICATION TO ANSWER.

As we have already said, if the answer is such that

the complainant is satisfied that he can" obtain the

relief he desires on the admissions made therein, he
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notices the cause for hearing on the pleadings. If,

however, the answer controverts the facts charged in

the plaintiff's bill, or sets forth new facts and circum-

stances, which the plaintiff is not disposed to admit,

he files a replication to the defendant's answer. This

replication is identical with the replication to a plea

— already given — except where the word " plea "

occurs in that, the word "answer" is to be inserted.

I
f SS.
I hereby certify that on the
day of
,
A. D. 18~-, I erved the within writ of injunction
upon the within named L. G., the defendant in person, within the said county, by delivering to him a
copy of the said writ, subscribed by the complainant's
solicitor, and inscribed ''copy," and showing the original, under the seal of the court, at the time of such
delivery to the aid defendant.
Dated thi
day of
, A. D. 18 -.
ST A TE OF :MICHIGAN,

COUNTY OF WASHTENAW.

Formerly, if the defendant's answer stated new facts,

A. J., , 'heriff.

in opposition to those alleged in the bill, the com-

REPLICATION TO AN. WER.

As we have already said, if the an wer i snch that
the complainant i atisfied that he can· obtain the
relief he de ire on the admis ion made therein, he
notices the can e for hearing on the pleadings. If,
however, the answer controverts the facts charged in
the plaintiff's bill, or sets forth new facts and circumstances, which the plain tiff is not disposed to ad1nit,
he files a replication to the defendant s answer. This
Teplication i identical \cvith the replication to a plea
-already given-except where the word " plea '
occurs in that, the word "an wer' is to be inserteJ.
Fonnerly, if the defendants answer stated new facts,
in opposition to tho e alleged in the bill, the com-
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A

plain ant was accustomed to reply by a special state-

TTJ' IN E n·1TY .

3

ment of other facts, not before charged. This pro-

duced a rejoinder by the defendant. A sur-rejoinder

frequently followed the rejoinder, and a rebutter the

sur-rejoinder, and so on as long as new facts were set

forth by one party and denied by the other.

TESTIMONY.

The cause being at issue, by the tiling of a replica-

tion, the parties may proceed to their proofs under

the rules of court for the purpose of establishing their

respective cases.

There have been within the past few years such

important and radical changes in this part of chancery

practice that we will confine our attention to the prac-

•

plai nan t was accn tome<l to reply by a special statement of other fact:s, not before charged. Tb is produced a rejoinder by the defendant. A ur-rejoinder
freq nen tly followed the rejoinder, and a re butter the
sur-rejoinder, and so on as long as new facts were set
forth by one party and denied by the other.

tice in this state. Similar changes have been made in

other states.

TE TDIONY.

Within ten days after the cause is at issue either

party may give notice and have the testimony taken

in open court. If neither party has obtained the

right to an examination of witnesses in open court,

then either may within thirty days thereafter enter an
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order of course, and give notice to the opposite party,

for the taking of testimony within sixty days before

a circuit court commissioner, or they may stipulate to

have it taken before a notary public. At any time

within the sixty days from the service of notice of

such order, either party by giving ten days' notice to.

the opposite party of the names and places of abode

of the witnesses to be examined, and of the time and

3

The can e beiog at is ue, by the filing of a replication, the parties inay proceed to their proofs under
the rules of court for the purpose of establishing their
respective cases.
There have been within the pa t few years such
important and radical changes in this part of chancery
practice that we will confine our attention to the practice in this state. Similar changes have been made in
other state....
Within ten days after the cau..,e is at issue either
party may give notice and have the testimony taken
in open court. If neither party has obtained the
right to an examination of witnesses in open court,
then either may witbin thirty days thereafter enter an
order of conr e and give notice to the opposite party,
for the taking of te timony within sixty days before
a circuit court commissioner, or they may stipulate to
have it taken before a notary public. At any time
within the sixty days from the service of notice of
snch order, either party by giving ten days' notice to.
the opposite party of the names and places of abode
of the witne"ses to be exarnined, and of the time and
3
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place of such examination, may take the testimony of

his witnesses before such commissioner or notary pub-

lic. The testimony is taken orally, -questions, upon

the direct and cross-examination being asked by the

respective solicitors of the parties, which are written

out in full by the commissioner, together with the

witnesses answer. If any question is objected to such

objection is taken down by the commissioner and

then the answer. After the testimony is taken it is

read over to the witness who signs it. At the expira-

tion of the sixty days either party, on filing an affidavit

of the service, or receipt of such notice, may enter an

order of course that the proofs be closed. When an

order is entered closing the proofs the testimony taken

is filed in the cause. The time for taking testimony

may be extended by stipulation or by order of the

court on cause shown.

In case witnesses reside out of the state or more

than thirty miles from the residence of the commis-

sioner, either party wishing to examine them may,

during the time the order to take proofs is in force,
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present a petition to the Register, stating the names

and residences of the witnesses and of the persons pro-

posed as commissioners, asking for the issuance of a

COMMISSION TO TAKE THE TESTIMONY

of such witnesses. The adverse party, if he wishes,

may join in such commission.

Formerly all the testimony taken in chancery pro-

ceedings was upon written interrogatories, but at the

place of such examination, may take the testimony of
his witnesses before snch commissioner or notary public. The testimony is taken orally, lnestions . npon
the direct and cro s-examination being a"ked by the
res1 ective solicitors of the parties, which are written
out in full by the commis ioner, together with the
witnesses answer. 1£ any question i objected to such
objection is taken down by the commissioner and
then the answer. After the testimony is taken it is
read over to the witne s vvho signs it. At the expiration of the sixty days either party, on filing an affidavit
of the service, or receipt of such notice, may enter an
order of cottrse that the proofs be clo ed. When an
order is entered closing the prt>ofs the te timony taken
is filed in tlie cause. The tirne for taking testimony
may be extended by stipulation or by order of the
court on cause shown.
In case witnesses reside out of the state or more
than thirty miles from the re idence of the c01nmis. ioner, either party wi liing to examine them 1nay,
during the time the order to take proofs is in force,
present a petition to the Register, stating the names
and residences of the witnesses and of the persons propo .. ed as commissioners, asking for the issuance of a
COMMISSION TO TAKE THE TESTIMONY

of snch \vitnesses. The adverse party, if he wishes,
inay join in such co1nmission.
Forme~·ly all the testimony taken in chancery proceedings was upon written interrogatories, but at the

•
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present time it is only necessary to resort to written

interrogatories when the witnesses reside out of the

state. The interrogatories, direct and cross, are settled

by the commissioner, the practice being for the soli-

citor, whose witness is to be examined, to serve upon

the opposing solicitor a copy of the direct interroga-

tories and a notice of the time and place of their

settlement. And such solicitor may, at such time and

place, have cross interrogatories settled ; e. <j.,

COMMISSION TO TAKE TESTIMONY.

STATE OF MICHIGAN, ) gg

County op Washtenaw, f

In the Circuit Court for the County of Wash-

tenaw — In Chancery.

In the Name of the People of the State of Michigan :

To John Jackson, Notary Public, of the City of San

Francisco, in the State of California, greeting:

Know Ye, that in confidence of your prudence and

fidelity, the said Circuit Court for the County of

present time it is only necessary to resort to written
interrogatories when the witnc es reside out of the
state. The interrogatorie , direct and cross, are settled
by the commi sioner, the practice being for the solicitor, who e witne s is t be examined, to serve upon
the opposing solicitor a copy of the direct interrogatories and a notice of the time and place of their
settlement. And ~uch solicitor may at such time and
place, have cross interrogatories settled; e. g.,

Washtenaw in Chancer}', has, by a rule entered upon

the records thereof, in a certain cause now pending in

Generated for mpgreen (University of Michigan) on 2014-06-11 16:59 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9h41v06x
Public Domain / http://www.hathitrust.org/access_use#pd

said Court, wherein A. B. is complainant and C. D. is

COMMISSION TO TAKE TE Til\IONY.

defendant, and now at issue have nominated and

appointed, and do, by these presents, nominate and

appoint you, and give unto you full power and author-

ity, to examine upon oath (or affirmation) John Felix

STATE OF MICHIGAN,} ss.
COUNTY OF WASHTENAW,

and James Dale, of the City of San Francisco, in the

State of California, witnesses to be produced, sworn

r~ THE CIRCUIT COURT FOR THE COUNTY OF

and examined on the part and behalf of said com-

plainant, upon certain written interrogatories hereto

wASH-

TENAW-IN CHANCERY.

annexed ; and we therefore command you, that at a

certain day and place, to be by you appointed, you do

cause the said John Felix and James Dale to come

In the Name of the People of the State f Michigan :
To John Jack on, Notary Public, of the City of San
Francisco, in the State of California, greeting:
I{now Ye, that in confidence of your prudence and
fidelity, the said Circuit Court for the County of
Washtenaw in Chancery, lias, by a rn1e entered upon
the records thereof, in a certain cause now pending in
said Court, wherein A. B. is complainant and C. D. is
defendant, and now at issue have nominated and
appointed, and do, by these presents, nominate and
appoint you, and give unto yon full power and anthority, to examine upon oath (or affirmation) John Felix
and James Dale, of the City of San Francisco, in the
State of California, witnesses to be produced sworn
and examined on the part and behalf of said complainant, upon certain written interrogatories hereto
annexed ; and we therefore command yon, that at a
certain day and place, to be by you appointed, you do
canse the said John Felix and James Dale to come

36 A SUIT IN EQUITY.
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before you, and then and there examine them, and each

of them, on his oath (or affirmation), first taken before

you (which oath or affirmation you may administer),

touching the matters and things referred to in said

interrogatories; and that you cause the examination

of said witnesses to be reduced to writing, and to be

subscribed by said witnesses, which examination is

also to be certified by you. And when you shall have

so taken the said depositions, you are to annex the

same, with any exhibits produced and proved before

you, to this commission, and to return the same into

said Court, according to the direction of this commis-

sion. And you are in all things to be governed in tlie

premises by the instructions hereto annexed.

Witness, the Honorable A. K., Circuit Judge of said

Circuit Court, at the Court House, in the City of Ann

Arbor, in said County, this day of , in

the year of our Lord one thousand eight hundred and

eighty-eight.

L. D. , Register.

C. G. and M. L. , Solicitors for Complainant.

Generated for mpgreen (University of Michigan) on 2014-06-11 16:59 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9h41v06x
Public Domain / http://www.hathitrust.org/access_use#pd

Michigan chancery rule No. 52 requires the follow-

ing instructions to be annexed to such commission :

INSTRUCTIONS.

Hule 52. To every commission for the examina-

tion of witnesses out of the State, a copy of this rule

shall be annexed, as instructions to the commissioner

on the execution of the commission :

First. Any one of the commissioners may execute

the commission.

before you, and then and there examine them, and each
of them, on his oath (or affirmation), first taken before
you (which oath or affirmation you may administer),
touching the matters and things referred to in said
interrogatories; and that you cause the examination
of said witnesses to be reduced to writing. and to be
subscribed by said witnesses, which examination is
also to be certitied by yon. Aud when you shall have
so taken the said depositions, you are to annex the
same, with any exhibits produced and proved before
you, to this commission, and to return the same into
said Court, according to the direction of this commission. And you are j n all things to be governed in tlie
premises by the instructions hereto annexed.
Witness~ the Honorable A. IC., Circuit Judge of said
Circuit Court, at the Court House, in the City of Ann
Arbor, in said Connty, this
day of
, in
the year of our Lord one thousand eight hundred and
eighty-eight.
L. D., R egister.

Second. The witness, before he is examined, must

take an oath or affirmation, to be administered by the

commissioner, that the answers to be given by him to

C. G. and M. L., &licitors fo1· Complainant.

the interrogatories annexed to the commission, shall be

the truth, the whole truth, and nothing but the truth.

Third. The examination of the witness must be

Michigan chancery rule No. 52 requires the following instructions to be annexed to such commission :
INSTRUCTIONS.

RuLE 52.

To every comm1ss1on for the examination of witnesses out of the State, a copy of this rule
shall be annexed, as instrnctions to the commissioner
on the execution of the commission:
First. Any one of the commissioners may execute
the commission.
S econd. The witness, before he is examined, must
take an oath or affirmation, to be administered by the
commissioner, that the answers to be given by him to
the interrogatories annexed to the commission, shall be
the truth, the whole truth, and nothing but the truth.
Third. The examination of the witness 1nust be

A

TIT IN EQ ITY.

A SUIT IN EQUITY. -\7

reduced to writing by the commissioner, or by some

one in his presence, and under his direction, and must

be signed by the witness, and certified by the com-

missioner as follows :

"Examination taken, reduced to writing, and sworn

to (or affirmed), this day of , A. D. 188 — ,

before me.

. Commissioner."

Fourth. Exhibits must be annexed to the deposi-

tion of the witness, and be signed by him and the

commissioners.

rednced to writing by the commi ioner or by som
one in his pre encc, an i under his direction, and must
he signed by the witness, and certified by the comrnis ioner as follow :
' Examination taken, rednced to writing, and sworn
to (or affirmed), thi
- day of
, A. D. 1 8-,
before n1e.

Fifth. The commissioner must subscribe each sheet

- - - - - - . Oommissione1·."

of the deposition, annex the deposition and exhibits to

the commission, and endorse his return on the back of

the commission :

" The execution of this commission appears in cer-

tain schedules hereunto annexed.

— , (Commissioner"

Sixth. The commissioner must inclose the commis-

sion, interrogatories, expositions and exhibits in a

packet, and bind it with tape, and set his seal at the
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several meetings or crossings of the tape, and direct it

" To the Register of the Circuit Court for the County

of Washtenaw in Chancery, at Ann Arbor, State of

Michigan."

Seventh. He must then deposit the commission in

the postoffice, unless there are written directions on

Fmbl'th.

Exhibits n1ust be annex d to the deposition o~ ~he witne , and be signed by him and the
comm1 s10ncr .
Fiftli. The com mi ioner mnst sub cribe each sheet
of the depo ition, annex the depo ition and exhibits to
the com mi sio11, and endorse hi return on the back of
the commission:
' Tlie execution of this commis ion appears in certain chedules hereunto annexed.
- - - - , Commissioner."

the commission to return the same another way.

To such commission are annexed the interrogatories

and cross interrogatories upon which the witnesses are

to be examined, as the same have been settled by the

commissioner ; e. </.,

Direct and cross interrogatories to be administered

to the witness John Felix in pursuance of the com-

mission annexed.

i;ctli.

The cornmis ioner must inclose the commi ion interrogatories, expo ition and exhibits in a
1 acket, an<l bind it "ith ta1 e, and et his seal at the ·
se,·eral meeting or cro sings of the tape, and direct it
'To the Register of the Circuit Court for the County
of Washtenaw in Chancery, at Ann Arbor, State of
l\Iichigan. '
Seventh. He mn t then depo it the con11nission in
the postoffice, nnle
there are written direction on
the comm is ion to return the same another way.
To nch com mi "ion arc annexed the interrogatories
aud cro s interrogatories upon whicli tl1e witne"ses are
to be examined, a the ame have b en "'cttlcd b} the
comm 1 s1oner; e. g.,
Direct and cro s intel'l'ogatorie to be administered
to the witnc s John Felix in pnr uance of the comm is ion annexed.

38
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DIRECT INTERROGATORIES.

First. What is your name, age, occupation and

DIRECT INTERROGATORIE •

place of residence?

Second. Do you know the complainant and defend-

ant in this cause, and if so, how long have you known

them ?

Third. Do you know, tfec, &c.

Lastly. Do you know or can you set forth any

other matter or thing which may in any wise tend to

the benefit of the complainant in this cause ? If so,

set forth the same and all the circumstances and par-

ticulars thereof, according to the best of your knowl-

edge, remembrance and belief, with your reasons at

large.

L. G., Solicitor for Complainant.

CROSS INTERROGATORIES.

First. Did you during the month of October, 1885,

reside in the City of Sacramento in the State of Cali-

fornia?

Second. Did you during the month of October,

1885, and about the 15th, see the complainants at the
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Park Hotel in said City of Sacramento?

Third. If yon answer yes to the second cross inter-

First. What is your name, age, occupation and
place of residence?
S econd. Do yon know the complainant and defendant in this cause, and if so, how long have yon known
them?
Third. Do yon know, &c., &c.
Lastly. Do you know or can yon set forth any
other matter or thing which may in any wise tend to
the benefit of the complainant in this canse ~ If so,
set forth the same and all the circumstances and particulars thereof, according to the best of your knowledge, remen1brance and belief, with your reasons at
large.
L. G., Solicito1· for Complainant.

rogatory above, state if you had any conversation with

said complainant at said time and place?

Fourth. If you answer yes to the third cross inter-

CROSS INTERROGATORIES.

rogatory above, state such conversation in full.

Fifth. Did not the complainant say to you, etc.,

&c.

Lastly. Do you know or can you set forth any

other matter or thing which may in any way tend to

the benefit of the defendant in this cause? If so, set

forth the same and all the circumstances and particu-

lars thereof according to the best of your knowledge,

remembrance and belief, with your reasons at large.

M. M., Solicitor for Defendant.

Fi1·st.

Did yon during the month of October, 1885,
reside in the City of Sacramento in the State of California?
Second. Did you during the month of October,
1885, and about tlrn 15th, see the complainants at the
Park Hotel in said City of Sacramento~
Third. If yon answe1~ yes to the second cross interrogatory above, state if you had any conversation with
said complainant at said time and place?
.Fourth. If you answer yes to the third cross interrogatory above, state such conversation in fnll.
.Fifth. Did not the complainant say to you, &c.,
&c.
Lastly. Do you know or can yon set forth any
other matter or thing which may in any \Yay tend to
the benefit of the defendant in this cause? If so, set
forth the same and all the circumstances and particulars thereof according to the best of your knowledge,
remembrance a11d belief, with yonr reasons at large.
M. M .. Soli'ci to1· fo1· Dfjendant.

..
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Upon the return of the commission, the register is

required to open and endorse upon it the date of its

receipt. He is also to notify the solicitor in whose

behalf the testimony was taken of its receipt, and such

solicitor must notify the opposite solicitor. If there

has been any irregularity or informality in the taking

of the deposition which the opposing solicitor wishes

to take advantage of, he must to do so by making a

motion to suppress the deposition, and give notice of

such motion to the other solicitor within the time pre-

scribed.

Proofs having been closed and the testimony taken

filed in the court, the cause is read)' for hearing upon

pleadings and proofs.

NOTICE OF HEARING.

Either party may notice the cause for hearing.

Such notices must be in writing and served upon the

opposing solicitor; e. </.,

TITLE.

Sir — Take notice, that the above entitled cause will

be brought on for hearing at the next term of said
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court, on pleadings and proofs (or on bill and answer

or on &c, as the case ma} 7 be), at the opening of the

court on the first day thereof, or as soon thereafter as

counsel can be heard.

Dated this day of .

J. K., Solicitor for Complainant.

Upon the ret nrn f the com mi i u, the r ni ter i
reqnire<l to open and en<lor"'e upon it th date of it
recei1 t. He i a1 o to notify the olicitor in who e
behalf the te timony wa taken of it receipt, and such
solicitor mu t notify the 01 p ite licitor. If there
has been any irr gularity or inf rmality in the taking
of the depo ition which the pposing olicitor wi --he
to take advantage of h mn t to do o by makinO' a
motion to n pp re the depo ition, and give notir,e of
snch motion to the other olicitor with in the time prescribed.
Proofs having been clo ell and the testimony taken
:filed in the court, the cau c i ready for hearing upon
pleadino-s and proof .

To M. M., Solicitor for Defendant.

NOTICE OF HEARL.. G.

Either party may 11otice the cause for hearin O".
Such notices must be in " 'riting and erved upon the
opposing o1icitor; e. g.,
TITLE.

SIR-Take notice, that the above entitled cause will
be brought on for hearing at the next tern1 of aid
court, on pleadings and proofs (or on bill and answer
or on &c., as the case may be), at the opening of the
court on the first day thereof, or as oon thereafter a
con nsel can be heard.
Dated this
day of - - - - .
J. K.,

olicitor fo1· Complainant.
To l\I. M. , Solicitor fo1· Defendant.
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NOTE OF ISSUE.

NOTE OF ISSUE.

The solicitor noticing the cause for hearing at any

term of court must furnish the register with a note of

issue, so that he may place the cause on the court

calendar. Causes in equity may be noticed during

term. In such case no note of issue need be given ;

e. g.,

TITLE.

The above entitled cause will be brought on for

hearing at the next term of this court, notice having

been served on the part of the complainant on M. M.,

Esq., solicitor for defendant. You will place said

cause on the issue docket of this court. This cause

belongs to the 4th class and is to be heard on pleadings

and proofs and is entitled to priority from July 1,

The solicitor noticing the cause for hearing at any
term of court rn ust furnish the register with a uote of
issue, so that he may place t.he cause on the court
calendar. Causes in eq nity 1nay be noticed during
term. In such case no note of issue need be given;
e. g.,

18S8.

J. K., Solicitor for Complainant.

TITLE.

To the Register of said court.

HEARING OF THE CAUSE.

Upon the hearing of a cause the rules require that

the court shall be furnished with certain abstracts of
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the proceedings. Rules 62 and 65. When it is heard

on pleadings and proofs, the court is to be furnished

by the complainant with a statement showing when

the bill, answer and other pleadings were filed, the

names of the original parties in full, the change of

parties, if any has taken place pending the suit, a brief

history of the proceedings in the cause containing an

abbreviation of the pleadings not exceeding one-sixth

of the folios contained in the original pleadings

The above entitled cause will be brought on for
hearing at the next term of this court, notice having
been served on tlie part of tlie com plai nan t on lVI. M.,
Esq., solicitor for defendant. Yon will place said
can so on the issue docket of th is court. Th is cause
belongs to the 4th dass and i::; to be heard on pleadings
and proofs and is entitled to priority from Jnly l,
1SS8.
J. K., &licitor for Ooniplainant.
To the Register of said court.
HEARING OF THE CA.USE.

Upon the hearing of a cause the rules require that
the court shall be furnished with certain abstracts of
the proceedings. Rules 62 and 65. 'Vhen it is heard
on pleadings and proofs, the court is to be furnished
by the complainant with a statement shovdng when
the bill, answer and other pleadings were filed, the
names of the original parties in f nll, the change of
parties, if any has taken place pending t11e snit, a. brief
history of the proceedings in the cause containing an
abbreviation of the pleadings not exceeding one- ixth
of the folios contained in the original pleadings

A . UI'l' IN :hQ ITY.
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respectively, and also with copies of the pleadings

and of the depositions, and with short abstracts of the

exhibits. These rules are not enforced in many of

the circuit courts, but a solicitor alive to the interests

of his clients will not disregard them, and he will, in

addition to what the rules require, furnish the court

with a caref ully prepared abstract of all the testimony

in his favor, containing extracts from such testimony

with references to the page of the proofs on file from

which they are taken.

CASE AND ABBREVIATIONS OF PLEADINGS.

TITLE.

The bill in this cause was iiled

The answer was tiled — ■.

The replication was filed

An order to take proofs was entered .

The following witnesses have been examined, viz :

A. B., C. D., and E. F., on the part of complainant,

and A. L., D. M., and P. M., on the part of defendant.

re pective1y, etrl(l also with c I ie
f the pleading
and of the depositions, an<l with hort ab tracts of the
exhibits. These rules ar n t enforced in many of
the circuit court, but a olicitor alive to the interests
of hi clients will not di regard them and he will, in
addition to what the rule require, furni h the court
with a caref nlly prepared ab tract of all the te timony
in his favor, containing extract~ from uch testimony
with references to the page of the proofs on file from
which they are taken.

The object of the bill is to (state the object as

shown by the praj'er for relief). ,
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ABSTRACT OF PLEADINGS.

'A 1£ AND ABBREVIATION

Bill states that (give all the facts charged in the

stating part of the bill in as condensed a form as pos-

F PLEADINGS.

·TITLE.

sible, and by paragraphs, numbering the paragraphs 1,

2, 3, &c.) Answer on oath waived.

ANSWER.

1. Admits all the facts in paragraph one of bill

above except, &c.

2. Denies that, &c, as stated in paragraph two, but

admits, &c.

A. C. , Solicitor for Complainant.

The bill in this can e was filed - -The answer was filed - - The replication was fi1ed - - An order to take proofs was entered - - The following witnes es have been examined, viz :
A. B., C. D., and E. F., on the part of complainant,
and A. L. D. }ill., and P. M., on the part of defendant.
The object of the bill is to ( tate the object as
hown by the prayer for relief).
•
AB TRACT OF PLEADING .

Bill states that (give all the fact charged in the
..:tating part of the bill in as condensed a form a posible, and by parag1·aphs, numbering the paragraph· 1,
2, 3, &c.) An wer on oath waived.
AN WER.

1. A lmits all the facts in paragraph one of bill
above except, &c.
2. Denies that, &c., a tatcd in paragraph two, but
admits, &c.
A. C.,

olicitor f or Coniplainant.

42
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Upon the hearing complainant opens the argument.

It is usual for the court to request the solicitor for

complainant to give a statement of the case made by

the bill and a statement of the testimony sustaining

the complainant's contention, and then to call upon

the solicitor for defendant to make a brief statement

of the defence, as shown by the pleadings and proofs.

When the court has obtained in this manner a clear

conception of the case in all its bearings, the regular

argument is made and the cause submitted to the

court. At the time the cause is submitted, or on some

other day, the court announces its decision. This

decision is frequently given orally, the solicitors being

present. Sometimes a written memorandum of the

decision is made and filed by the court, at the time he

announces his decision, and sometimes the register

makes a minute of the decision in his minute-book.

The party in whose favor the decision is made then

prepares a draft of such a decree as he thinks he is

entitled to in accordance with the terms of the deci-

sion, and serves a copy upon the other solicitor, who
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has a right to propose amendments to it, if he thinks

proper so to do. The draft and amendments, if any,

are then submitted to the court, and the solicitors are

heard upon the settlement thereof.

When the decree has been settled it is entered by

the register upon the journal. It is considered as

entered from the time it is settled and filed with the

register.

Upon the hearing com plaiuant opens the argnmcn t.
It is usual for the conrt to request the solicitor for
complainant to give a statement of the case made by
the bill aud a statement of the testimony sustaining
the complainant's contention, and then to call upon
the solicitor for defendant to make a brief statement
of the defence, as shown by the pleadings and proof .
When the court has obtained in this manner a clear
conception of the case in all its bearings, the regn1a1·
argument is made and the cause submitted to the
court. At the time the canse is submitted, or on some
other day, the court annonnces its decision. Thi
decision is frequently given orally, the solicitors being
present. Sometimes a written memorand nm of the
decision is made and filed by the court, at the time he
announces his decision, and sometimes the register
makes a minute of the deci ion in his minute-book.
The party in \Vhose favor the decision is made then
prepares a draft of such a decree as he thinks lie i"
entitled to in accordance with the terms of the decision, and ·serves a copy ripon the other solicitor, who
has a right to propose amendments to it, if he think
proper so to do. The draft anu amendments, if any,
are then submitted to the court, and the solicitors are
l1eard upon the settlement thereof.
\Vhen the decree bas been settled it is entered by
tho register upon the journal. It is considered a
entered from the time it is settled and filed with the
register.

A ,_ LTl' L
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A DEOBEE IX EQUITY.

A. DE 'REE L

Decrees in general consist of three parts: 1. The

E LTfY.

date and title. 2. The recitals. 3. The ordering

part, to which is sometimes added : 4. The declara-

tory parti When this latter part is made use of, it

generall}' precedes the ordering part.

The decree commences with the name of the court

and the place where it is held, the term at which it is

pronounced and the title of the cause. It was the

practice at one time to recite at length the pleadings

and evidence in the cause, but now the decree merely

recites the substance of the pleadings and the facts on

which the court founds its judgment. After the

recitals comes thp ordering or mandatory part of the

decree, containing the specified directions of the court

upon the matter before it, which, it is obvious, must

depend upon the nature of the particular case which

is its subject. When the suit seeks a declaration of

.the right of the parties, the ordering part of the

decree should be prefaced by such declaration.

The following is the form of a decree as formerly
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rendered by the Court of Chancery in England:

DATE AND TITLE.

This cause, coming on this day to be heard and

debated before the Honorable the Lord High Chan-

cellor of Great Britain, in the presence of counsel

learned on both sides, the substance of the complain-

ant's bill seemed to be that, ifec. (Here the complain-

ant's bill is shortly recited.) Therefore, that the said

defendant may pay, etc. (the prayer of the bill), and

Decrees in general con i"t f three part
1. T lte
date and title. 2. The recitals. 0. The ordering
part, to which i ometimes a lde l: 4. Th
claratory part. When thi latter part i made n e of it
generally precede the ordering part.
The decree commence "·ith the name of the conrt
and the place where it i held, the t rm at ·w hi ·h it i
pronounced and the title of the can e. It wa th e
practice at one time to recite at length the pleading"
and evidence in the canse, bnt 110\r the decree merel. r
recites the sn bstance of the pleading and the facts on
which the court founds it judgment. After the
recitals come th~ ordering or mandatory part of th
decree containing the pecified directions of the con rt
npon the matter before it, which, it is obviou , inu t
depend upon the nature of the particular ca e '\·hi ch
is its subject. When the suit seek a declaration of
.the right of the parties, the ordering part of the
decree should be prefaced by such declaration.
The following is the fonn of a decree a former]
rendered by the Court of hancery in England:

u

1

DATE A.ND 'rITLE.

This canse, coming on thi day to be heard and
debated before the Honorable the Lord IIigh hancellor of Gre:1t
ritain, in the prc"ence of conn" l
learned on both sides the ub tance of the c~mplain
ant's bill seemed to be that, &c. (Here the complainant's bill is shortly recited.) Therefore that the aiJ
defendant may pay, etc. (the prayer of the bill) and

44 A SUIT IN EQUITY.
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to be relieved, is the scope of the complainant's bill ;

whereto the counsel for the defendant alleged that he

by answer admits, etc. (the substance of the answer

stated) ; whereupon, and upon debate of the matter,

and hearing the answers of the defendants, etc., and

the proofs taken in this cause read, and what was

alleged by the counsel on both sides, his lordship

declared that, etc (the decree of the court).

THURLOW C.

WINTER, for the Complainant.

DECREE AND ORDER OF SALE IN FORECLOSURE OF

MORTGAGE.

The following is the usual form of a final decree and

to be relieved, i the scope of the complainant's bill;
whereto the counsel for the defendant alleged that he
by answer ad mi ts, etc. (the substance of the aw~wer
stated); whereupon, and upon debate of the matter,
and hearing the answers of the defendants, etc., and
the proofs taken in this cause read, and what was
alleged by the con usel on both sides, his lordship
declared that, etc (the decree of the court).

order of sale in tin's State in a suit to foreclose a mort-

THURLOW C.

gage :

State of Michigan — In the Circuit Court for the

\VINTER, fo1· the G01nplainant.

County of Washtenaw — In Chancery.

C. D.. -i

Complainant,

DECREE AND ORDER OF

vs. y

SALE IN FORE LOSURE OF

:MORTGAGB.

D. F., |
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Defendant. J

At a session of said court held at Ann Arbor on the

first day of October, one thousand eight hundred and

eighty-eight.

The following is the nsnal forrn of a final decree and
order of sale in thi State in a snit to foreclose a mort-

Present, Hon. C. K., circuit judge.

This cause came on to be heard, and was argued by

counsel ; and thereupon, upon consideration thereof, it

was ordered, adjudged and decreed as follows, viz.:

On reading and filing the report of L. F., one of

the circuit court commissioners of Washtenaw county,

STATE OF l\IIrcnIGAN-IN THE CIRCUIT CouRT FOR THE
Co NTY OF W ASHTENA w-IN OHAN ERY.

which report bears date the third day of August in

in the year one thousand eight hundred and eighty-

eight, and was made in pursuance of an order of this

court heretofore made in this cause, referring it to

one of the circuit court commissioners of this county

C. D..
Complainant,

vs.
D. F.,
Defenllant.

I

I
~

I

J

At a se ion of said court held at Ann A.rbor on the
fir t day of ctober, one thou alld eight hundred and
eig-h ty-eight.
Present, I-Ion. 0. K., circn it judge.
Thi can e came on to be heard, and \Vas argued by
counsel; and thereupon, npon consideration thereof, it
wa ordered, adjudged and decreed as follows, viz.:
On reading and filing the report of L. F. one of
the circuit court com mis ionors of \Vashtenaw connty,
which report b ear date the third day of Angn t in
in the year one tl1011 and eight hundred and eightyc ight, and was made in pnrsuanee of an order of this
c ourt heretofore made in this cause, rcfening it to
0 111.~ of the circuit court commissioner of this county

A HTr I.N EQlTl'Y.
A SUIT IN EQUITY. 45

to compute the amount due to the complainant on the

note and mortgage mentioned and set forth in the bill

of complaint, from which it appears that there was

due to the said complainant at the date of said report,

for said principal and interest the sum of three thou-

sand and twenty dollars, and on reading and filing the

affidavit of B. J., solicitor for complainant, showing

the regularity of the proceedings in this cause, to take

said bill of complaint as confessed ; and on motion of

B. J., counsel for the complainant, it is ordered,

adjudged and decreed, and this court, by virtue of the

authority therein vested, doth order, adjudge and

decree, that the said report, and all things therein

contained, do stand ratified and confirmed. And it is

further ordered, adjudged and decreed, that the

defendant pay or cause to be paid to said complainant

or to B. J., his solicitor, the amount so reported due

as aforesaid, together with the interests and costs, on

or before the first day of December, in the year one

thousand eight hundred and eighty-eight, and in de-

fault thereof, that all and singular the said mortgaged
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premises mentioned in the bill of complaint in this

cause, and hereinafter described, or so much thereof

as may be sufficient to raise the amount due to the

complainant for the principal, interest and costs in

this case, and which may be sold separately without

material injury to the parties interested, be sold at

public auction, by or under the direction of L. F., one

of the circuit court commissioners of this county at

any time after the first day of December in the year

one thousand eight hundred and eighty-eight, that the

said sale be made in the county where the said mort-

gaged premises, or the greater part thereof, are situ-

ated ; that the said L. F. give public notice of the

time and place of such sale, according to the course

and practice of this court, and that the complainant,

or any of the parties in this cause may become the

purchaser ; that the said L. F. execute a deed to the

to compnte the amount dn e t the cornplainant n tli e
note and mortgage m nti ned and e~ f rth in the bill
of complaint, from which it ap1 ar tliat th re wa
dne to the aid comp1ai11ant at th e date of aid re1 rt,
for said principal and intere t the nm of three thousand and twenty dollar , and on r ead ing and filing th
affidavit of B. J. solicitor for complainant h owing
the regularity of the proceeding in thi can e, to tak ·
said bill of com plaint as confe ed; and on motion f
B. J., conn el for the cornplninant it is or lered
adjudged and decreed, and this court, by virtue of the
authority therein vested, doth order, adjudge an l
decree, that the said report, and a1l thing th erein
contained, do stand ratified and confirm ed. And it i
further ordered adjudged and decr eed, th at the
defendant pay or can e to be paid to said complainant
or to B. J., bis solicitor, the amount so r eported d ne
as aforesaid, together with the interests and co t on
or before the fir t day of December, in the year one
thousand eight hundred and eighty-eight, and in default thereof, that all and singnlar the said mortgaged
premises mentioned in the bill of com plaint in thi . .
cause, and hereinafter described, or so mnch thereof
as may be sufficient to rai e the amount due to the
complainant for the principal interest and cosL in
this case, and which may be sold separately without
material injury to the parties interested, be sold at
pnblic auction: by or under the direction of L. F., one
of the circuit court connni joner of thi · count· at
any time after the first day of December in the }·ear
one tbonsand eight hundred and eihhty-eight, that th ~
said sale be made in the county where the said mortgaged premises, or the greater part thereof are itnated; that the said L. F. give public notice of the
time and place of such sale, according to the cour e
and practice of this court, and that the complainant
or any of the parties in thi cause may become the
purchaser; that the said L. F. execute a deed to the
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purchaser or purchasers of the mortgaged premises on

the said sale ; and that the said L. F., out of the pro-

ceeds of said sale, pay to the complainant, or his solici-

tor, costs in the suit to be taxed, and also the amount

so reported to be due as aforesaid, together with the

legal interest thereon, from the date of said report, or

so much thereof as the purchase money of the mort-

gaged premises will pay of the same ; and that the

said L. F. take the receipt for the amount so paid, and

rile the same with his report ; and that he bring the

surplus money arising from said sale, if any there be,

into court without delay, to abide the further order

of this court. And it is further ordered, adjudged

and decreed, that the defendant and all persons claim-

ing or to claim from or under said D. F., defendant,

be forever barred and foreclosed of and from all

equity of redemption, and claim of, in and to said

mortgaged premises, and every part and parcel thereof.

And it is further ordered, that the purchaser or pur-

chasers of said mortgaged premises at such sale, be let

in possession thereof ; and that any of the parties of
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this cause, who may be in possession of said premises,

or any part thereof, and any person who, since the

commencement of this suit, has come into possession

under them or either of them, deliver possession

thereof to such purchaser or purchasers, on produc-

tion of the circuit court commissioner's deed for such

premises, and a certified copy of the order confirming

the report of such sale, after such order has become

absolute. And it is further ordered and decreed, that

if the moneys arising from said sale shall be insuffi-

cient to pay the amount so reported due to the com-

plainant with interest and costs and expenses of sale

as aforesaid, that said L. F., circuit court commissioner,

specify the amount of such deficiency in his report of

said sale, and that on the coming in and confirmation

of said report the defendant D. F., who was person-

ally liable for the debt secured by said mortgage, pay

pnrcha e1· or pnrcha ers of the mortgaged premises on
the said sa)e; and that the said L. F., on t of the proceeds of aid ale, pay to the complainant, or his solicitor, costs in the snit to be taxed, and also the amount
so reported to be dne as ufore"aid, together with the
legal intel'est thereon, from the date of said report, or
o mnch thereof as the purchase moue.Y of t.he mortga ed premi e will pa_y of the same; and that the
saiJ L. F. take the receipt for the amonnt so paid, and
:tile the ame with his report; and that he bring the
surplus money arising from said sale, if any there be,
into court without delay, to abide the further order
of this conrt. .._t\.nd it is further ordered, adjudged
and decreed, that the defendant and all persons claiming or to claim from or under said D. F., defendant,
b e forever l>arred and foreclo e<l of and from all
equity of redetnptio11, and claim of, in and to said
mortgaged premises, and every part and parcel thereof.
And it is further or lered, tliat tbe purchaser or purcha ers of aid mortgaged premises at such ale, be let
in po ses..,ion thereof; and that any of the parties of
t hi can e, who may be in posse ion of aid premises,
or any part thereof, and any person who, ince the
commencement of thi snit, ha come into possession
under them 01· either of them, deliver posseRsion
thereof to such pu rcbaser .or pnrcha ers, on prod nction of the circuit court commissioner's deed fol' such
prem i es, aud a certified copy of the order confirming
the report of such ale, after such order has become
absolute. A.nd it is further ordered and decreed, that
if the moneys arising from said sale shall be insufficient to pay the a1nount so reported due to the complainant with interest and costs and expenses of sale
as aforesaid, that said L. F., circuit court commissioner,
specify the amount of such deficiency iu his report of
' aid sale, and that on the coming in and confirmation
of said report the defendant D. F ., who was person·
ally liable for the debt secured by said mortgage, pay
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to the complainant the amount of such deficiency,

with interest thereon from the date of such report,

and that the complainant have execution therefor.

The description and particular boundaries of the

property authorized to be sold under and by virtue of

this decree, so far as the same can be ascertained from

the mortgage above referred to or from the bill of

complaint in this cause, are as follows, viz.: Lot one

in block two, according to the original plat of the vil-

lage, now city, of Ypsilanti, in the county of Washte-

naw, according to the recorded plat thereof in the

register's office in said county.

C. K., Circuit Judge.

RECTIFYING DECREES.

After the court has formally announced its decision

and until the decree has been settled and entered,

either party feeling himself aggrieved may move the

court for a re-argument of the cause or that certain

parts of the decision be modified.

After the decree has been settled and entered and

before it is enrolled, either party may petition the

t th complainant the am unt of such deficiency
with in tere t thereon fr m the date of uch rep rt
and that the complainant have execution thercf r.
The de cription and particular bonn larie
f the
l roperty authorized to be old nn for and by virtue of
thi decree, o far a the amc can be a certained from
the mortgage aboYe referred to or from the bill of
complaint in thi can e, arc a follow ·d z.: Lot one
in bloek two, according to the original plat of the village now city, of Y] ilanti in the county of Wa"ht rntw, according to the recorded plat thereof in the
regi:ster' office in said county.
C. K., Circuit Judge.
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court for a re-hearing. The petition must state par-

ticularly the objections which are conceived to lie

against the decree, that the court may be competent to

RECTIFYING DE REES.

decide upon the propriety of the application ; and if

the whole decree is objected to, the case of the peti-

tioner and the decretal part of the order are shortly

set forth, and an intimation is given of the decree

which the petitioner is advised ought to be entered.

If any of the facts stated in the petition do not appear

on the records of the court, they must be verified bv

affidavit. The petition for re-hearing must be accom-

After the court bas fonna1ly announced its deci ion
and until the decree has heen settled and entered,
either party feeling himself aggrieved may move the
court for a re-argument of the cause or that certain
parts of the decision be modified.
After the decree has been settled and entered and
before it is enrolled, either party may petition the
court for a re-bearing. The petition must state particularly the objections which are conceived to lie
against the decree that the court may be competent to
decide n pon the propriety of the application; and if
the whole decree is objected to, the case of the petitioner and the decretal part of the order are shortly
set forth, and an intimation is given of the decree
which the petitioner is advised ought to be entered.
If any of the facts stated in the petition do not appear
on the records of the court, they must be verified by
affidavit. The petition for re-hearing must be accom-

48 A SUIT IN EQUITY.

48

A SUIT IN EQUITY.

panied by the certificate of two counsel, setting forth

that they have examined the case, and that in their

opinion the decree is erroneous for the reasons stated.

This precaution is taken as a security that the appli-

cation is not made for the purpose of delay merely.

AFTEE ENROLLMENT.

The general rule is that a decree regularly obtained

and enrolled cannot be altered except by a Bill of

Review.

COSTS.

It is a general doctrine of courts of equity that

panied by the certificate of two counsel, setting forth
that they have examined the case, and that in their
opinion the decree is erroneous for the reasons stated.
This precaution is taken as a security that the application is not 1nade for the pnrpose of delay merely.

costs are entirety in the discretion of the court, to be

awarded or withheld according to the equity of each

particular case. This discretion is not a mere whim-

AFTER ENROLLMENT.

sical one, however, but is based upon certain fixed

principles, and as a general rule the prevailing party

is entitled to costs. When a party is entitled to costs,

he must apply for them and have their payment made

a part of the order or decree. When a definite sum

is allowed, as on overruling a motion, no further pro-

The general rule is that a decree regularly obtained
and enrolled cannot be altered except by a Bill of
Review.

ceedings are necessary to fix the liability of payment
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upon the party against whom the costs are given. In

COSTS.

final decrees the order is usually upon payment of

costs to be taxed. In that case the party in whose

favor the costs are to be allowed makes out a taxed

bill of costs which he thinks he is entitled to, verified

by affidavits, serves a copy upon the solicitor of the

opposing party, with notice that application will be

made to the register to have the same taxed at a cer-

It is a general doctrine of courts of eqnity that
costs are entirely in the discretion of the court, to be
awarded or withheld according to the equity of each
particular case. This discretion is not a mere whimsical one, however, but is based upon certain fixed
principles, and as a general rule the prevailing party
is entitled to costs. When a party is entitled to costs,
he must apply for them and have their payment inadc
a part of the order or decree. When a definite sum
:is allowed, as on overruling a motion, no further proceedings are necessary to fix the liability of payment
upon the party against whom the costs are given. In
final decrees the order is usually upon payment of
costs to be taxed. In that case the party in whose
favor the costs are to be allowed makes out a taxed
bill of costs which he thinks he is entitled to, verified
by affidavits, serves a copy upon the solicitor of the
opposing party, with notice that application will be
1nade to the register to have the same taxed at a cer-
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tain time and place. At such time and place the

costs are taxed by the register.

TAXED BILL OF COSTS.

TITLE OF CAUSE AND COURT.

tain time and place. At such time and place the
co t are taxed by the register.

COMPLAINANT S BILL OF COSTS.

Solicitor fee by rule $30 00

Sheriff's fees 10 00

TAXED BILL OF OOSTS.

Register's fees 15 00

Circuit Court Commissioner's fees 28 00

Witness fees, viz. :

TITLE OF OAUSE AND COURT.

A. B., 2 days and 20 miles travel $4 00

C. D., 1 day and 10 " " 2 00

COMPLAINANT'S BILL OF COSTS.
L. G., 5 days and 30 " " 8 00—14 00

$97 00

STATE OF MICHIGAN. } OQ

Washtenaw County. >

L. C, being duly sworn, says that he is the solicitor

for the complainant in the above entitled cause, and

that the several items of disbursement and fees of offi-

cers of the court, charged in the foregoing bill of costs,

have been actually and necessarily incurred or paid,

L. C
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according to his best information or belief.

Solicitor fee by rule .. . ................................. $30
Sheriff's fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
Register's fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
Uircuit Court Commissioner's fee . . . . . . . . . . . . . . . . . . . . . . 28
Witness fees, viz. :
A. B., 2 days and 20 miles travel. ......... . ..... $4 00
C. D., 1 day and 10
"
"
................ 2 00
L. G., 5 day. and 30 "
"
................ 8 00- 14

X. Y., Notary Public.

ENROLLMENT OF DECREE.

The decree is enrolled in the following manner :

The register of the court in which the decree is entered

attaches together the bill, pleadings and such other

papers as the general rules direct, together with the

taxed bill of costs therein, and annexes thereto a fair

engrossed copy of the decretal order, signed by the

4

00

$97 00

Subscribed and sworn to before me this day

of ,188—.

00
00
00
0

' TATE OF MICHIGAN. l

8

f .
L. 0., being duly sworn, says that he is the olicitor
for the complainant in the above entitled cause, and
that the several items of di bnrsement and fees of officers of the court, charged in the foregoing bill of cost.,,
have been actually aud necessarily incurred or paid
according to hi best information or belief.
\V .ASHTENAW

COUNTY.

L. C.

ubscribed and sworn to before ine this - - - day
of
,1
.
X. Y., Notary Public.
ENROLL)IENT OF DECREE.

The decree is enrolled in the following manner:
The register of the court in which the decree is entered
attaches together the ill, pleadings and such other
papers as the general rules direct, together with the
taxed bill of costs therein, and annexes thereto a fair
engrossed copy of the decretal order signed by the
4
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circuit judge and countersigned by the register who

entered the same. The register then annexes to the

papers so attached together his certificate, under the

seal of the court, wherein he certifies according to the

fact, the time when the papers were attached together,

for the purpose of enrollment, and the names of the

parties at whose instance the same was done.

BILL OF REVIEW.

If, after the enrollment of the decree, any new

matter of j evidence be discovered, which could not

have been had or used when the decree was rendered,

or if any apparent error of judgment appear on the

face thereof, it may be reconsidered by means of a

bill of review.

circuit judge and countersigned by the register who
entered the same. The register then annexes to the
papers so attached together his certificate, under the
seal of the court, wherein he certifies according to the
fact, the time when the papers were attached together,
for the purpose of enrollment, and . the names of the
parties at whose instance the same was done .
•

When the bill of review is founded upon errors

apparent on the face of the decree, it may be filed

without leave of the court. When it is founded upon

BILL OF REYIEW.

newly discovered evidence, leave of the court must be

first obtained, and such leave will be given or withheld

in the discretion of the court.

This bill must recite the former bill and the pro-
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ceedings had under it and the former decree of the

court. If it is founded upon error apparent on the

face of the decree, such error is specifically pointed

out. If upon facts which have come to light since

the hearing, those facts are stated, and when and how

they come to the knowledge of the complainant, after

which it is usual to add, just before the prayer for

subpu'na :

If, after the enrollment of the decree, any new
.
matter oij evidence be discovered, which could not
have been had or used when the decree was rendered,
or if any apparent error of jndg111ent appear on the
face thereof, it may be reconsidered by 111eans of a
bill of review.
When the bill of review is founded upon errors
apparent on the face of the cJecree, it may be filed
without leave of the court.. When it is founded upon
newly discovered evidence, leave of the court inust be
first obtained, and such ]eave will be given or withheld
in the discretion of the court.
This bill must recite the for1ner bill and the proceedings had under it and the former decree of the
court. If jt is founded npon error apparent on the
face of the decree, such error is pecifically pointed
out. If upon facts which have come to light since
the hearing, those facts are stated, and when and how
they come to the knowledge of the complainant, after
which it is usual to add, just before the prayer for
ubpwna:

A SUIT IX EQUITY. 51

" For all which errors and imperfections in the said

decree, your orator has brought this his hill of review,

and humbly conceives he should be relieved therein.

In tender consideration whereof, and for that there are

divers other errors and imperfections in said decree

and proceeding, by reason whereof the same ought to

be reviewed and reversed, added to, altered and

amended, and that the said 0. D. may answer the

premises, and that your orator may be relieved in all

and singular therein, according to equity and good

conscience.

May it please, etc."

Besides bills of review, there are two other classes

of bills which are exhibited subsequently to a decree,

namely : Bills to impeach a decree on account of

fraud, and bills to carry decrees into execution. If a

decree has been obtained by fraud, it may be im-

peached by an original bill without the leave of the

"l1or all which error and imperfection ' in the ::,aid
decree, yonr orat r ha br nght thi hi hill of r •vi >\\',
and humbly conceive li e should be relieve l therein.
In tendel' con ideration where f, and for tllat there arc
diver other error and imperfection in aid decree
and proceed in()' by rea ·on whereof the ame ought to
be reviewe<l an 1 revel' ed, ad led to, altered and
amended, and that the aid C. D. may an wer the
premi e , and that your Ol'ator may be relieved in all
an<l in o· nlar therein accol'ding to equity and CJ'OOd
conscience.
l\Iay it plea e, etc.

court, because the fraud used in obtaining the decree

being the principal point at issue, and necessary to be

established by proof before the propriety of the decree
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can be investigated. When a decree has been thus

obtained, the court will restore the parties to their

original situation, whatever their rights may be. The

prayer of such a bill must be varied to meet each case

— especially if the decree has been executed.

Sometimes from the neglect of the parties, or other

reason, it becomes impossible to carry a decree into,

execution without the further order of the court.

This happens, generally, when the rights of parties

under the decree have become so entangled and embar-

rassed, from their neglect to proceed under it, by sub-

Besides bill of review, there are two other cla ·e
of bills which are exhibited sub equently to a lecree.
namely: Bills to impeach a decree on account of
fraud, and bills to carry decree into execntion. If a
decree has been obtained by fraud it ma be i rnpeached by an original bill withont the ien.,·e of th
court because the fraud used in obtaining the decree
being the principal point at i ne and nee ~ ary t ' l
established by proof before the propriety of the deer e
can be investigated. \Vhen a lecrce ha been thn
obtained, the court will re tore the partie' to their
original situation, whatever their right may be. The
prayer of snch a bill n1u t be Yarie l to meet each case
--especially if the decree ha been executed.
Sometimes from the neglect of the partie" or other
reason it becomes impo"sible to carry a decree into.
execution without the further order of the ourt.
This happens, generally, w~rnn the right of partie
under the decree have beco1ne so entangled and embarrassed, fro1n their neglect to proceed under it, by ubr
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sequent events, that it is necessary to have a decree

of the court to settle and ascertain them. This is

obtained by filing a bill in the nature of an original

bill to carry into execution the former decree. The

■court in such cases merely determines in what manner

the former decree shall be executed, so as to do equity

to all the parties.

APPEALS.

There is usually a court to which the party, who

-deems himself aggrieved by the decree of the court

in which the suit is commenced, may appeal, and if

both parties desire, both may appeal. In this State

an appeal is taken from the Circuit Court in Chan-

cery to the Supreme Court. This is a purely statu-

sequent events, that it is necessary to have a decree
of the court to settle and ascertain them. This i ~
obtained by filing a bill in the nature of an original
ibill to carry into execution the former decree. The
icourt in such cases merely determines in what manner
the former decree shall be executed, so as to do equity
to all the parties.

tory right, and the provisions of the statute must be

strictly complied with.

APPEALS.

Notice of claim of appeal is to be filed with the

register, together with the bond provided for in the

statute, and notice that an appeal has been taken

served upon the opposite solicitor. When the appeal

has been perfected, the register transmits the records
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to the Supreme Court.

In the Supreme Court no further proof is taken,

but the cause is heard there upon the same pleadings

or pleadings and proofs as were before the Circuit

.Court, when it made the final order or decree from

which the appeal was taken.

The practice in the Supreme Court and the enforce-

ment of a decree, its execution, we do not examine,

but close our analysis of a suit in equity at this stage

of the proceedings.

There is usually a court to which the party, who
,deems himself aggrieved by the decree of the court
in which the snit is commenced, may appeal, and if
both parties desire, both inay appeal. In this State
an appeal is taken from the Circuit Court in Chancery to the Supreme Court. This is a purely statutory dght, and the provisions of the statute must be
strictly complied with.
Notice of claim of appeal is to be filed with the
register, together with the bond provided for in the
statute, and notice that an appeal has been taken
served upon the opposite solicitor. When the appeal
has been perfected, the register trans1nits the records
to the Supreme Court.
In the Supreme Court no further proof is taken,
but the cause is heard there upon the same pleadings
or pleadings and proofs as were before the Circuit
. Court, when it made the final order or decree from
which the appeal was taken.
The practice in the Supreme Court and the enforcement of a decree its execution, we do not examine,
but close our analysis of a suit in equity at this stage
of the proceedings.

