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Discriminatory Animus

Cary Franklin

In addition to barring employers from discriminating on the basis of
race, sex, and a number of other protected categories, Title VII of the
1964 Civil Rights Act provided for the creation of a new federal agency,
the Equal Employment Opportunity Commission. 1 The EEOC's powers
were relatively limited in the years immediately after Title VII was
enacted, and the political compromises necessary to secure the law's
passage deprived the agency of any real enforcement authority. 2 From
the very beginning, however, the EEOC had the power to collect data
from employers regarding the number of women and racial and ethnic
minorities in their workforce. 3 One of the first regulations the EEOC
issued required large employers and government contractors to submit
annual EEO-l reports supplying this information to the agency. 4 The
EEOC continues to require ££0-l reports from employers to this day,
meaning the agency now has data from nearly half a century documenting changes and fluctuations in the racial and gender composition of a
substantial percentage of American workplaces.5
Sociologists Kevin Stainback and Donald Tomaskovic-Devey recently
decided to analyze four decades of EE0-1 reports to determine what
these reports could tell us about the successes and failures of the project
of racial and gender integration inaugurated by Title VII.6 They found
tha t from the time Title VI I went into effect until 1980, American workplaces were desegregating, sometimes significantly, in terms of both race

30

A Nation of Widen ing Opportunities

and gender, due in no small part to the implementation and enforcement of antidiscrimination law? At the start of the 1980s, however,
progress began to stall-and it has not picked up since then. 8 In fact,
over the past decade or two, numerous industries in the United States
have begun to resegregate. Thus far in the twenty-first century, nearly a
third of all industries have witnessed racial resegregation among white
and black men; 9 racial resegregation among white and black women
has been even more "disturbingly widespread."10 Moreover, resegregation and exclusion have tended to rise with higher income opportunities11-a trend that has contributed to growing economic inequality and
led Stainback and Tomaskovic-Devey to the rather dispiriting conclusion that "[t]he United States is no longer on a path to equal opportunity."12 Put succinctly, the EE0-1 reports tell a story of early success and
subsequent decline: Title VII got off to a promising start, but progress
under the statute began to stall within two decades of its enactment and
has not yet shown much sign of reviving. 13
Stainback and Tomaskovic-Devey attribute the decline in Title VII's
efficacy as a tool for desegregating American workplaces to the major
political and policy changes that accompanied Ronald Reagan's ascendance to the White House. 14 They argue that white voters' exhaustion
with, and frustration over, civil rights projects such as affirmative action,
busing, and government aid to the poor helped contribute to Reagan's
victory in the presidential election of 1980, and that the new administration's stance toward civil rights enforcement mirrored the attitudes
of these constituents. 15 The policy implications of this new stance were
immediately apparent in the sections of the federal government tasked
with enforcing Title VII and other civil rights provisions. The Reagan
administration reduced the budget of the Office of Federal Contract
Compliance Programs (OFCCP)-the office within the Department of
Labor charged with ensuring that federal contractors comply with the
government's affirmative action and equal employment guarantees-so
significantly that the OFCCP was forced to cut more than half its staff
and drastically reduce the number of compliance reviews it conducted;
this resulted, inter alia, in a 77 percent reduction in back pay awards
between 1980 and 1982.16 The scene at the EEOC was similar. In the first
two years of the Reagan administration, the EEOC's budget was reduced
by 10 percent, its staff was cut by 12 percent, and travel funds for EEOC
investigations were eliminated. 17 The agency's new head, Clarence
Thomas, declared himself "unalterably opposed to programs that force
or even cajole people to hire a certain percentage of minorities" 18 and
suggested that employment policies th at have a disparate impact on protected groups ought not to count as discrimination under Title vn.1 9 By
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1983, the EEOC was bringing less than half the number of Title VII lawsuits it had brought during the mid-1970s, despite the fact that the number of discrimination claims it received was substantially greater in the
later period. 20
Stainback and Tomaskovic-Devey use numbers (EE0-1 reports and
data regarding agency funding and staffing) to tell a story about the history of Title Vll over the past fifty years. This essay tells a similar story
about the history of Title VII over the past half-century, not by analyzing
vast demographic shifts in the workplace but by focusing on the shifting meaning of a single word-"animus"-over the same period of time.
The concept of "discriminatory animus" plays a central role in the interpretation ofTitle VII. 21 Thus, examining how the meaning of this phrase
evolves over time can provide additional purchase on the historical trajectory documented in the EE0-1 reports. It can help illuminate the
change in mind-set and understanding that accompanied the cessation
of progress the EEO-1 reports reveal. It can tell us something about how
courts and regulators thought about the concept of discrimination in the
decade or two after Title VII was enacted, and how these actors came to
think about discrimination after what Stainback and Tomaskovic-Devey
call the "short regulatory decade" 22 from 1973 to 1980 came to an end.
One of the reasons the word "animus" functions as such a useful
barometer for measuring attitudinal change over time is that it admits
of multiple meanings. In this sense, it is like the word "age."23 The
Supreme Court has noted that "the word 'age' standing alone can be
readily understood either as pointing to any number of years lived, or
as common shorthand for the longer span and concurrent aches that
make youth look good." 24 So, for instance, the word may mean something very different in "a sentence like 'Age can be shown by a driver's
license,' [than it does in] ... the statement, 'Age has left him a shut-in."'25
The Court has been highly attentive to these variations in the meaning
of the word "age" when interpreting the Age Discrimination in Employment Act. 26
As we shall see, however, courts have not been as attentive to such
semantic differences when deploying the word "animus" in Title VII
cases. They almost never take note of the fact that "animus" also has
two primary, and quite distinct, meanings. It can mean basic attitude,
governing spirit, or motivation; this meaning carries no negative connotations. But it can also mean prejudiced or spiteful ill will, hostility,
dislike, or hatred. Animus, in this second sense, connotes something far
less innocuous. To harbor animus against someone, or against an entire
group of p eople, is to actively wish them harm and-in the context of
antidiscrimination law-seems tantamount to bigotry.
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From the perspective of a plaintiff in a Title VII lawsuit, it matters
very much which type of animus one is required to prove. It is not easy
to prove that an employer's actions were motivated by hatred or animosity toward a protected group, if only because most contemporary
employers are too savvy to confess openly to harboring such attitudes,
and judges arc often hesitant to find employers guilty of outright bigotry.27 If animus, defined in this way, were the legal standard, few plaintiffs would win Title VII suits. Officially, of course, it is not the standard.
Plaintiffs alleging disparate treatment under Title Vll are not required
to prove that an employer acted out of hostility toward a protected class
but simply that race or sex or one of the other protected categories animated, or played a role, in the employer's decision.
In practice, however, courts in Title VII cases have not always maintained a clear division between these two meanings of the word "animus." As frustration with the traditional project of antidiscrimination
law mounted in the late 1970s and throughout the 1980s, Americans
increasingly began to view race and sex discrimination as phenomena of
an earlier era, which surfaced now only as aberrant conduct perpetrated
by a few malevolent employers in a generally egalitarian labor market.
Against this backdrop, Title VII increasingly came to be seen not as a tool
for combating the kinds of structural problems that continue to generate
vast racial and gender-based inequalities in the labor market but rather
as a mechanism for policing outliers. Today, this is all too often precisely
how Title VII functions. This essay argues that if Title VII is to accomplish the broader, more structural purposes for which it was enacted, we
need to engage in a new conversation-or really, reinvigorate an older
conversation-abou t what constitutes discrimination under the law.
I. The Emergence of "Animus" in Title VII Law

The word "animus" does not appear in the text of Title VII. Nor does
it appear in early Title VII case law. From the mid-1960s through the
rnid-1970s,judicial opinions almost never use the word when discussing
discrimination by employers.28 For the first decade of Title VII's existence, "animus" simply did not play a significant role in the law's implementation or the adjudication of employment discrimination cases.
This is not to say, however, that the word "animus'' never surfaces in
discourse about Title VII in the years after the statute was enacted. Legal
scholars and lawyers at the EEOC sometimes used the term during this
period to refer to the old, outdated conception of discrimination Title
Vll was designed to replace. Alfred Blumrosen, who assisted in the organization of the EEOC in 1965 and served as its fi rst chief of concilia-
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tions and director of federal-state relations from 1965 to 1967, asserted
that, in the post-World War II era, before the enactment of Title VII,
"[d]iscrimination was seen as the evil act of the misguided,"29 or as "conduct [that was] motivated by the dislike of the group or class to which
the victims of discrimination belonged."30 Blumrosen noted that governmental actors who attempted to police this form of discrimination
were not terribly successful, in part because "evil motive" was extremely
difficult to prove, even in midcentury America.31 Neither employees nor
judges have access to employers' minds, and courts were generally loath
to find that employers had acted with malice or ill will toward racial
minorities. For this reason, among others, antidiscrimination law in the
postwar period did little to improve the status of racial minorities at
work. 32
Commentators-and courts-in the late 1960s agreed that Title VII
had moved antidiscrimination law beyond this search for animus. 33 The
House Report that recommended passage of Title VII asserted that the
law was necessary not in order to protect minorities from racial animosity on the part of employers but to ameliorate the following three
problems: (I) black unemployment rates were double those of whites; (2)
black workers were concentrated in the lowest paid, least stable job classifications; and (3) given comparable age, education, and experience, the
median annual wage and salary income of black workers was 60 percent that of white workers.34 Commentators pointed to these passages
as evidence that Congress had identified the racial stratification of the
American labor market as a pervasive and urgent social problem and
had passed Title VII to ameliorate it. 35 They asserted that the law's goal
is to ensure that those who had historically encountered discrimination
and exclusion would now be full and equal participants in the workplace. The law aimed to accomplish this goal, they argued, by providing
American workers and lawyers advocating on their behalf with tools to
dismantle structural practices that perpetuate inequality-not simply to
identify and censure a few renegade employers with sinister motives. 36
In keeping with this understanding of Title Vll's purpose, the lawyers
tasked with enforcing the statute in the years after its enactment targeted
the kinds of structural practices, such as employment tests and seniority
systems,37 that locked historically subordinated groups out of good jobs.
In the late 1960s and early 1970s, a number of federal courts issued
key rulings holding that such practices violate Title VII because they
continue to freeze out members of the groups the law is designed to
protect. 38 The reasoning in these decisions reveals that there was not
a sharp conceptual divide between discriminatory effects and discriminatory intent in this period. 39 If an employer's policy had the effect of
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depriving members of protected classes of employment opporrunities,
that was considered sufficient-by courts, by the EEOC, and by many
academic commentators-to show intent. Courts in this era repeatedly
explained that if an employer implements a policy or practice it can
reasonably foresee will have a deleterious effect on the job prospects of
minorities protected by Title VII, its cognizance of the probable outcome of its actions satisfies any intent requirement in the statute.40 In
other words, courts held, it is fair to assume that an employer intends the
likely consequences of its actions. Foreseeable effects were deemed sufficient to show intent in this period because interpreters of the law were
not focused on what was transpiring inside the employer's head. They
had a thin conception of intent: the focus was on eradicating instances
in which race or sex was functioning as a barrier to employment, not on
plumbing the depths of employers' minds to determine their motivations.41
In the mid- to late 1970s, in the constitutional context, courts began to
define discriminatory intent differently, and more narrowly, than they
had in the preceding decade. By 1980, evidence that a decision maker
could reasonably foresee the deleterious effects a particular policy or
practice would have on a protected class was no longer deemed sufficient
evidence of discriminatory intent. The Court suggested in Washington v.
Davis42 that discriminatory intent and discriminatory effects were conceptually distinct categories that involved separate structures of proof.43
A few years later, the Court held in Personnel Administrator of Massachusetts v. Feeney44 that to prove discriminatory intent for the purposes of
equal protection law, a plaintiff was required to demonstrate that the
state had adopted a particular course of action not simply "in spite of'
its adverse effects on a protected group but at least in part "because of'
those effects.'1-5 In other words, Feeney defined "intent" as acting not simply with an awareness of impending harm but also out of a base desire to
cause such harm. As a result, courts began to understand discriminatory
intent, for purposes of equal protection law, as a "state of mind akin to
malice."46
Davis and Feeney were not Title VII cases; they concerned state action
and the meaning of discrimination under the Constitution. But they
reflected a turn inward-a turn toward the mental state of the discriminator-that was also occurring in Title VII law.47 By this lime, courts
had made it clear that disparate treatment and disparate impact were
also to be treated as distinct doctrines under Title Vll. And it was at this
moment. in the late 1970s, that the word "animus" first entered Title VII
case law. For the first decade of the law's existence, "animus" played no
role in judicial discourse about employment discrimination. But by the
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late 1970s, courts began to assert, in dozens of Title VII cases each year,
that an allegation of disparate treatment requires proof of "discriminatory animus."48 By the 1980s and 1990s, the word "animus" started to
appear in hundreds of Title VII cases each year. 49 After the turn of the
century, such appearances began to number in the thousands. 50 Today,
it has become routine for courts in disparate treatment cases to ask
whether an employer has acted with "discriminatory animus."51
II. The Double Meaning of"Animus" and Its Implications for
Title VII

To be perfectly clear: Title VII doctrine does not require the plaintiff in
a disparate treatment case to demonstrate that an employer acted with
animus defined as hostility or ill will.52 A plaintiff is required to show
only that an employer acted with discriminatOry intent. Thus, when
courts assert, as they frequently do, that proof of "discriminatory animus" is required under Title VII, they are ostensibly using the word "animus" as a synonym for "intent." In the late 1970s, when courts first began
to deploy the word "animus" in antidiscrimination cases, they sometimes took care to explain this. One court explained, for instance, that
when it used "[t]he term 'animus,' [it meant that term] to be synonymous with 'motivation,"'-as in, race animated the decision-and did not
mean to refer to "animus" in its secondary sense of personal hostility or
enmity. sa
In practice, however, it has proven difficult to maintain a strict separation between these two senses of the word. It is difficult to hear the word
"animus" without also hearing its negative connotations. The phrase
"discriminatory animus," or "racial animus," seems to point to a thicker
conception of intent. So when courts routinely declare that disparate
treaonent claims under Title VII require evidence of "discriminatory
animus," this cannot help but shade our understanding of the kind of
conduct that violates the law. Whatever the formal doctrine says, the
term ''animus" seems to describe a particular mental state, with overtones of ill will or hostility toward a particular group. Indeed, this usage
is far more common in normal everyday discourse than the more innocent use of the word "animus" to mean, simply, intent.
Not surprisingly, courts often seem to find it difficult to eradicate the
negative connotations of the word "animus" from their thought process
when determining whether a plaintiff has succeeded in meeting the burden of proof in a Title Vll case. This second layer of meaning seems
regularly to spill over inro judges' consideration of what constitutes discriminatory intent and, thus, what counts as discrimination under the
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law. Consider, for instance, the rhetoric the First Circuit deployed when
discussing discrimination in Candelario Ramos v. Baxter Healthcare ,54 a
Title VII case in which the Puerto Rican employees of a health-care
products manufacturer alleged they had been discriminated against on
the basis of their national origin. The court rejected this claim on the
ground that "there is simply no evidence that Baxter management acted
out of animus to Puerto Ricans."55 The court noted that "there are no
statements by Baxter management disparaging Puerto Ricans,"56 nor
any evidence that the reasons proffered by the employer for its actions
were pretexts for "wicked motives."57 There is simply no evidence, the
court concluded, that the company's management "harbored animus
toward Puerto Ricans:•S8
My point is not that the plaintiffs in Candelario Ramos should have won
their case but rather that this kind of rhetoric, in which there seems to be
considerable slippage between the two meanings of the word "animus,"
subtly or not-so-subtly affects our understanding of what constitutes
discrimination. Such rhetoric is not unusual in contemporary Title VII
cases. 59 Courts today sometimes reject disparate treatment claims on the
ground that the plaintiff failed to produce any evidence of "racial animus"60 or "sex-based animus,"61 and it is hard not to conclude that the
word "animus" does some work in these instances. For example, when
courts find for an employer on the ground that the plaintiff has "offer[ed]
no evidence ... of antipathy toward Hispanics''62 or "anti-Hispanic animus"63-or when a court observes that a plaintiff has failed to show that
an employer acted with "invidious racial animus"64-it seems clear that
the more negative connotations of the word "animus" have conditioned
the way adjudicators think about the kind of conduct Title VII prohibits.
Doctrinally speaking, these courts must simply mean that there is no
evidence in these cases that race or sex played a role in the adverse
employment actions the plaintiffs allege. But by framing intent as "animus," courts may allow a lack of evidence of group-based hatred or ill
will to bring them most of the way to a decision. Thus, although Title
VII law has not formally incorporated the notion that plaintiffs must
prove evil motive (indeed, the law explicitly rejects this idea65), the word
"animus" can nonetheless muddle the meaning of "intent" in a way that
allows it to slide in that direction.
It is not a coincidence that the word "animus" began to appear in Title
VII case law with increasing frequency at precisely the same moment
workplace integration began to stall. The emergence of this word coincided with a new (or, perhaps, renewed) understanding of discrimination
as conduct perpetrated by bad apples-a relatively circumscribed number of employers with evil motives-rather than the pervasive and
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deeply entrenched social problem Tille VII was designed to address. The
hunt for animus makes sense if one believes discrimination is largely a
thing of the past-if one believes there may still be isolated bad actors,
but conditions in the workplace are now generally fair, and any inequalities along lines of, say, race are likely attributable to factors other than
discrimination. In fact, by the late 1970s, the Court had started to reason
about discrimination in this way. This conception of discrimination led
the Court, in the context of affirmative action, to invalidate a series of
programs designed to integrate institutions of higher education and sectors of the labor market previously reserved for whites. 66 In the context of public education, it motivated the Court to curtail the pursuit
of desegregation through busing and other race-conscious integrative
measures.67 Today, this narrative features quite prominently in Supreme
Court jurisprudence: it recently played a central role in the Court's decision to eviscerate § 5 of the Voting Rights Act. 68 Title VII law has not
formally incorporated the more restrictive definitions of discrimination
that historically subordinated groups now confront in the context of
equal protection law. But as the past several decades of EE0-1 reports
reveal, employment discrimination law has not remained untouched by
these conceptual shifts.69
The only way to revive the pr~ject of workplace integration inaugurated by the passage of Title VII is to begin to tell a different story about
discrimination than the one that has currently captured the Court's
imagination. It is not a new story, exactly-it is the story that lawyers at
the EEOC and academic commentators told in the 1960s, just after the
enactment of the Civil Rights Act. These commentators looked to the
1963 House report as a guide to the statute's interpretation. That report
concluded that discrimination in the workplace was an urgent social
problem-and that a new federal employment discrimination law was
necessary-because (1) black unemployment rates were double those
of whites; (2) black workers were concentrated in the lowest paid, least
stable job classifications; and (3) given comparable age, education, and
experience, the median annual wage and salary income of black workers was 60 percent that of white workers.7° Statistics like these do not
come about through the conduct of a few bad actors. They are evidence of major structural problems. Early proponents of Title VII, and
indeed, many courts, viewed the law as a means of combating such problems-not by targeting employers with bad motivations but by dismantling policies and practices that impede equality in the workplace.
Today, fifty years after the passage of Title VII, (1) black unemployment rates remain double those of whites?1 (2) blacks, and other racial
minorities, are still concentrated in the lowest paying, least stable job
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classifications; 72 and (3) black households earn on average just 59 percent
as much as white households. 73 Thus, we might echo the academics and
EEOC lawyers of the 1960s in saying that workplace inequality is an
urgent social problem. Statistics like these do not come about through
the conduct of a few bad actors. They are evidence of maJor structural problems. I believe antidiscrimination law still has a role to play in
addressing these sorts of problems, but it will not-it cannot-do so if
we conceive of its goal as the policing of outliers who harbor "animus"
against protected groups.
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