CASES ON PARTNERSHIP.

I.

WHAT IS A PARTNERSHIP.

THE QUEEN vs. ROBSON.

(‘I-own Case reserved, 1885.

English Law Reports, 16 Q. B. D. L37.

The prisoner was tried and convicted on an indictment

framed under 31 &'32 Vict. c. 116, s. 1, charging that he, being
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a member of a copartnership called the Bedlington Colliery

Young Men’s Christian Association (hereafter called the associ-

ation), feloniously did embezzle three several sums of money

of and belonging to the said copartnership.

The object of the association was, to use the language of

one of its printed rules, “the extension of the Kingdom of the

Lord Jesus'Christ among young men and the development of

their spiritual life and mental powers.” It was composed of

I.

members and associates. The number of members did not

exceed twenty. Any person was eligible for membership

“who gave decided evidence of hi conversion to God,” but,

WHAT IS A PARTNERSHIP.

before he could become a member, he must be proposed and

seconded by two members of the association and elected by
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the committee on their being satisﬁed as to his suitability.

Trustees for the time being in whom -the real property belong-

ing to the association was vested became mem-bers by virtue

of their appointment as trustees. Members were required to

subscribe three shillings per annum. The affairs of the asso-

TIIE QUEEN vs. ROBSON.
Crown Ca86 reserved, 1885.
Eugllsh I.aw Reports, 16 Q. B. D. 137.

The prisoner was trie.d and convicted on an Indictment
framed under 31 & 32 Viet. c. llG, s. 1, charging that he, being
a member of a copartnership called the Bedlington Colliery
Young Men's Christian Association (hereafter called the association), feloniously did embezzle three several sums of mone}
of and belonging to the said copactnersbip.
The object of the assoC'iation was, to use the language of
<me of its printed rules, "the extension of the Kingdom of the
Lord Jesus· Christ among young men and the development of
their spiritual life and mental powers." It was composed of
members and associates. The number of members did not
exceed twenty. Any person was eligible for membership
"who gave decided evidence of his conversion to God," but, ·
before be could become a member, he must be proposed and
seconded by two members of the assoriation and elected by
the committee on their being satisfiejl as to his suitability.
Trustees for the time being in whom the real property be}onging to the association was vested became members by Tictuc
of their appointment as trustees. Members were required to
. ambscribe three shillings per annum. The affairs of the a.uo-
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elation were in the hands of a general committee of manage-

ment, consisting of a president, two vice presidents, a treas-

urer, two secretaries, and at least nine members. The

committee had power to suspend or expel any member whose

conduct was found inconsistent in their judgment with the

Christian character. The agencies for the attainment of the

objects of the association were, 1st, the personal eﬂ:‘orts of

the members; 2d, devotional meetings; 3d, social meetings;

4th, classes for Biblical instruction; 5th, the delivering of

addresses and lectures; and, 6th, the diffusion of Christian

and other suitable literature.

Before the ﬁrst of the offenses charged against the prisoner

was committed, the members of the association proposed to

build and afterward built a hall or place of meeting for the

purposes of the association at a cost of nearly £200, of which

about £40 was still owing. To this building every member

had the right of entry and was entitled to a latch-key.

The prisoner became a member of the association in 1878,

and had continued to be a member up to the time of the trial.

As and being such member he solicited and obtained for the
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association from divers persons many sums of money as dona-

tions or subscriptions on account of and for the general pur-

poses of the association, toward the building fund, and toward

the liquidation of the aforesaid debt of £40. Three of these

sums it was that the prisoner was charged with and found

guilty of embezzling.

If the association was a copartnership within the meaning

of 31 & 32 Vict. c. 116, s. 1, the conviction was to stand

affirmed.‘ If it was not the conviction was to.be reversed.

Walton, for the prisoner.

The only question is whether this association is a copartnership. The

terms of the statute clearly show that the copartnerships contemplated

thereby are copartnerships in the ordinary sense of the term, viz., for the

1 31 and 32 Vict. c. 116, s. 1, provides that “ if any person being a mem~

ber of any copartnership, or being one of two or more beneﬁcial owners of

any money, goods or effects, etc., shall steal or embezzle any such money,

goods or effects, etc., of or belonging to any such copartnership or to such

joint beneﬁcial owners, every such person shall be liable to be dealt with,

tried, convicted and punished for the same as if such person had not been

clation were in the hands of a general committee of management, consisting of a president, two Yice presidents, a treasurer, two secretaries, and at least nine members. Tb1.?
committee had power to suspend or expel any member whose
conduct was found inconsh1tent in their judgment with the
Christian character. The agencies for the attainment of the
objects of the association were, 1st, the personal efforts of
the members; 2d, devotional meetings; 3d, social meetings;
4th, classes for Biblical instruction; 5th, the delivering or
addresses and lectures; and, 6th, the diffusion of Christian
and other suitable literature.
Before the first of the offenses charged against the prisoner
was committed, the members of the association proposed to
build and afterward built a ball or place of meeting for the
purposes of the association at a ce>st of nearly £200, of which
about £40 was still <>wing. To this building every member
bad the right of entry and was entitled to a latch-key.
The prisoner became a member of the association in 1878,
nnd had continued to be a member up to the time of the trial.
As and being such member he soli~ited and obtained for the
association from divers persons many sums of money as donations or subscriptions on account of and for the general purposes of the association, toward the building fund, and toward
the liquidation of the aforesaid debt of £40. Three of these
sums it was that the prisoner was charged with and found
guilty of embezzling.
If the association was a copartnership within the meaning
of 31 & 32 Viet. c. 11 G, s. 1, the con ,·iction was to stan<l
.amrmed. 1 If it was not the conviction was to .be reversed.

or was not a member of such eopartnership or one of such beneﬁcial

owners.”

W ~ —'— s "“"*—"* ~ ‘**"“v* ~:‘————----J

Walton, for the prisoner.
The only question is whether this aeaociation is a copartnerabfp. Tb&
terms of the statute clearly show that the copartnerships contemplated
thereby are copartnerships in the ordinary sense of the term, viz.• for the
1 31 and 32 Viet. c. 116, e. l, provides that "if any person being a member of any oopartnership, or being one of two or more beneficial owners of
any money, goods or effects, etc., shall ste&) or embezzle any such money,
eoods or effects, etc., of or belonging to any such copartnership or to such
joint beneficial owners, every such person shall be liable to be dealt with,
tried, convicted and punished foe the same as it such person had not been
or was not a member of such copartnership or one of such beneficial
owners."

THE QUEEN vs. ROBSON. 23

purpose of gain or proﬁt. Lmnnnv, L. J ., in his work on Partnership, p.

'l'BE QUEEN VS. ROBSON.

1, gives an explanation of the term “partnevship,” which shows that the

necessary idea of a partnership is that it should have for its object the

acquisition and division of gain. He says: “Without attempting to deﬁne

the terms ‘partners’ and ‘partnership,’ it will suﬁice to point out as

accurately as possible the leading ideas involved in these words. The

terms in question are evidently derived from to part in the sense of to

divide amongst or share; and this at once limits their application, although

not very precisely: for persons may share almost anything imaginable,

and may do so either by agreement or otherwise. But, in order that per-

sons may be partners in the legal acception of the word, it is requisite that

they shall share something by virtue of an agreement to that effect, and

that that which they have agreed to share shall be the proﬁt arising from

some predetermined business engaged in for their common beneﬁt; . . . .

to use the word ‘ partnership’ to denote a society not formed for gain is to

destroy the value of the word, and can only lead to confusion. Nor is it

consistent with modern usage. Lord Hans and older writers use oopart-

nership in the sense of co-ownership, but this is no longer customary, and,

as will be shown hereafter, there are many important differences between

the two.” This is not an association for the purposes of proﬁt or gain.
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Inrd COLERIDGE, O. J. The only point reserved is whether this is a. co-

partnership. The prisoner was not indicted as one of several joint bene-

ﬁcial owners.

No counsel appeared for the prosecution.

Lord COLERIDGI-1, O. J. It seems to me that this conviction

cannot be supported. I cannot ﬁnd any authority throwing

any doubt on the accuracy of the passage in Lindley on Part-

nership, which makes the participation in proﬁts essential to

purpoae of gain or profit. LtNDLEY, L. J ., in his work on Partnership, p.
l, gives an explanation of the term "partnership," which showa that the
neceaaary idea of a partnership is that it should have for ita object the
acquisition and division of gain. He says: "Without at~mpting to define
the terms •partners' and 'partnership,' it will suffice to point out as
accurately ae poeeible the leading ideas involved in these words. The
terms in question are evidently derived from Co part in the 1:1ense of to
divide amongst or share; and this at once limits their application, although
not very precisely: for persona may share almost anything imaginable,
and may do so either by agreement or otherwise. But, in order that peraons may be partllers in the legal e.cception of the word, it is requisite that
they shall share eomething by virtue of an agreement to that effect, and
that that which they have agreed to share shall be the profit arising from
some predetermined busineee engaged in for their oommon benefit; ••..
to use the word 'partnership' to denote a society not formed tor gllin is to
destroy the value of the word, and can only lead to confusion. Nor is it
consistent with modern usage. Lord HALK and older writers use oopartnership in the sense of co-ownership, but this is no longer customary, and,
as will be shown hereafter, there are many important differences between
the two." This ia not an aesociation for the purposes of profit or gain.
Lord CoLERIDG11:, C. J. The only point reserved is whether this ia a copartnership. The prisoner wae not indicted as one of several· joint beneficial owners.

the English idea of partnership, and states ‘that, although in

former times the word “copartnership” was used in the sense

No counsel appeared for the prosecution.

of “co-ownership,” the modern usage has been to conﬁne the

meaning of the term to societies formed for gain. A number

of deﬁnitions given by writers from all parts of the world ar-.2

appended to the passage, and in all of them the idea involved

appears to be that of joint operation for the sake of gain.

The association in the present case is not a copartnership in

any sense of the word into which the notion of co-operation

for the purpose of gain enters. We must construe the word

"copartnership” as used in the act according to the meaning

ordinarily attached to it by the decisions and text-books on

the subject. This a._..ociation does not come within that

meaning. The only point reserved for us is whether this asso-

ciation is a copartnership within the act. Inasmuch as we

are of opinion that it is not, the conviction must be l‘8\‘0l'S?d.

- ___ ___ . _‘,__ ___ __ii___~

Lord COLERIDGE, C. J. It seems to me that this conviction
cannot be supported. I cannot find any authority throwing
any doubt on the accuracy of the passage in Lindley on Partnership, which m'kes the participation in profits essential to
the English idea of partnership, and states 'that, although in
former times the word "copai1nership" was used in the sense
of "co-ownership," the modern usage has been to confine the
meaning of the term to societies formed for gain. A number
of definitions given by writers from all parts of the world ar. ~
appended to the passage, and in all of theo the idea involved
appears to be that of joint operation for the sake of gain.
The association in the present case is not a copartnersbip in
any sense of the word into which the notion of co-operation
for the purpose of gain enters. We must construe the word
·•copartnership" as used in the act acc~mling to the meaning
ordinarily attached to it by the decisions and text·book8 011
· the subject. This a ...,ociation d-0es n9t come withi.n that
meaning. The oaly point reserved for us is whether this association is a copartnership within the act. lnnsmuch as we
·are of opinion that it is not, foe rnm'i<'tion m11st hf" reYc>rs:•d.

4 CAsss 0N I’AaTN ERSHIP.

CAS.88 ON PARTNEUSHIP.
DENMAN, J. I am of the same opinion. The word "copart-

nership“ in the act must be construed according to the well-

known legal meaning of the term. If the section had only

mentioned the case of a copartnership I should have thought

it impossible to say that this case was within the statute.

The conclusion to which we come is, in my opinion, much

strengthened by the fact that the section contains another

expression which covers the case of co-ownership where there

is no copartnership. Here we are dealing only with the term

“oopartnership,” for the only question reserved is whether

this association was a copartnership within the section. I am

clearly of the opinion that it was not.

FIELD, HAwK1Ns, and W1LLs, JJ., concurred.

Conviction reversed.

Nora: See Mechem’s Elem. of Pai-tn., § § 3, 7 and cases there cited.

BURT vs. LATHROP.

Supreme Court of Michigan, 1883.

_ 52 Mich. 106, 17 N. W. Rep. 716.

Error to Wayne. Plaintiff appeals.

(7. O’. Burt, in pro. per., and John Atkinson, for plaintiff and

J. I am of the same opinion. The word "copartnership'' in the act must be construed according to the Wellknown legal meaning of the term. If the section had only
mentioned the case of a copartnership I should have thought
it impossible to say that this case was within the statute.
The conclusion to which we come is, in my opinion, much
strengthened by the fact that the section contains anothe1·
t>xpression which covers the case of co-ownership where there
is no copartnership. Here we are dealing only with the term
''oopartnership," for the only question reserved is whetht:r
this association was a copartnership within the section. I am
clearly of the opinion that it was not.
FIELD, HAWKINS, and \V1LLs, JJ., concurred.
Conviction reversed.
DENMAN,
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appellant.

O’. A. Kent and Julian G. Dickinson, for defendants.

CAMPBELL, J. Plaintiff sued a large number of defendants

Non: Bee :Mechem'a Elem.

or Partn., § § I, 7 and OM8B ~ere oltied.
.·

as jointly liable to him for his services as attorney in defend-

ing some patent suits concerning the rights to use certain

hard-rubber material in dentistry. He declared specially and

with the common counts for these services, and also set up

two judgments rendered in Jackson county for the same causes

of action. Upon trial the court below ordered a verdict for

BURT vs. LATHROP.

defendants. The counts which <,le.<cril>e the judgments do not

set them cut in such a way as to make out any legal liability

Supreme Court of Michigan, 1883.

under thtrr '\§*_'\ins‘.t all these defeml-uits, and the proofs are

~-»_O

52 Mich. 106, 17 N. W. Rep. 716.

"v'_"'__ *""~ ' ——@ ——'— -q~

Error to Wayne.

Plaintiff appeal&.

<J. C. Burt, in pro. per., and John Atkit&Btm, for plaintiJf and
nppellant.
C . .A. Knit and Julian G. Dickinson, for defendants.
CAMPBEI.L,

J. Plaintiff sued a larlZ'e number of defendant:H

as jointly liable to him for his serviees as attorney in defend-

ing some patent suits concerning the rights to use certaio.
hard-rubbl'r material in dentistry. Ile declared specially and
with the common counts for these services, and also set up
1 wo judgments rendered in Ja<..kson county for the i:1nnw caueas
of action. Upon trial the eourt hc>low orGl'I't>d a verdict for
defendants. 'fhe counti-i wliir·h dt>i-wl'ibe tl1P judgment':! do net
set them cut in such a wa~· as to makP out any legal liability
und...·r thl't' ·1r:·linr.t all tlwse <lt>fpr11h11ts, and the proofs IU"e

BURT vs. Lnuaor. 5

not any more deﬁnite. It appears affirmatively that no juris-

BURT

vs.

LATlllWl'.

5

dict-ion existed to bind more than a part of them, and there

can be nothing claimed for them under the issue as presented.

They may, therefore, be laid aside. The ground for asserting

a claim- against the defendants jointly is that they are claimed

to have become members of an association combined for the

purpose of legal resistance to the claims of apatentee, and

that plaintiff was employed by their officers.

There is no testimony tending to show any immediate per-

sonal employment of plaintiff by the defendants, jointly or

individually, so as to justify this joint action. But it was

claimed that they stood on the footing of partners, bound by

the action of their designated managing members. The testi-

mony indicates that several of the defendants, at variou times,

became members of an association which, so far as pertinent

to this inquiry, required them to pay ﬁve dollars each into

the treasury, and to pay such assessments as should be levied

pro rota, .on pain of being left out of the association an_d its

privileges. The officers were to employ counsel, and money

was to be paid on the order of the president and secretary.
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We can ﬁnd in this arrangement nothing analogous to a

partnership. There was no common business, and nothing:

involving profit and loss in a business sense. No one was

empowered to make contracts binding on the subscribers per»

sonally, and no one was to be liable except for assessments.

nor even for those except as he saw ﬁt to pay them to keep

his membership. It was nothing more than a combination

which may have made the parties in some respects responsible

to each other, but which did not, we think. authorize any con-

tract with third persons which should bind any member per-

sonally beyond his assessments. As plaintiff was not only

aware of the articles, but showed that he acted under them

and in furtherance of them in various ways, no question arises

in the nature of’ an equitable estoppel. YVe are not concerned

on this record to consider whether plaintiﬂ’ has any other

adequate means of securing compensation. The only ques-

tion now is whether these defendants are his joint debtors.

We think they are not.

The judgment must be affirmed with costs.

(The other justices concurred.)

Norm: See Mechem’s Elem. of Part;n., § 7.

not any more definite. It appears affirmatively that no jurisdiction existed to bind more than a part of them, and there
can be nothing claimed for them under the isirne as presented.
They may, therefore, be laid aside. TJie ground for asserting
a claim against the defendants jointly is that they are claimed
to have become members of an assodation combined for the
purpose of legal resistance to the claims of a patentee, and
that plaintiff was employed by their officers.
There is no testimony tending to show any immediate perRonal employment of plaintiff by the defendants, jointly .or
individualJy, so ns to 'justify this joint action. But it was
claimed that they stood on the footing of partners, bound by
the action of their designated managing nu:'mbers. The testimony indicateN that several of the defr>ndants, at various times,
became memb<'rs of an association whieh, so far as pertinent
to this inquir·y, required them to pay five dollarfl Ntcb into
the treasury, and to pay such assessments as should be levied
pro rata, on pain of being left out of the association an.d its
privileges. The officers were to employ counsel, and money
was to be paid on ihr order of the president and seerptary.
We can find in this arrangement nothing analogous to a
partnership. There was no common business, and nothinJ.!
involving profit and loss in a business ~wnse. No one waH
empowered to make contraets binding on Hu~ subscribers per·
sonally, and no one was to be liable ey~·ept for asses1mwnt:i.
nor even for those except as he saw fit to pay them to keep
his membership. It was nothing more than a combination
which ma,v have madt> the pnrtirs in sorn(• l'P!';p1•(·tR rPsponRiblP
to each other, but whkh did not, we think. authoriiw m1y contract with third persons which should bind any nwmbl'I' pp1·sonally beyond bis m~sessments. As plaintiff was not only
aware of the articles, but showed that he acted under them
and in furtherance of them in various ways, no question ariseN
in the nature of an equitable estoppel. ~Yf' arf' not concerned
on this record to considl'I' wheth<>r plaintiff has any othf'r
adequate means of securing oompensation. The only que~
tion n<>w is whether these defendants are his joint debtors.
We think they are not.
The judgment must be affirmed with costs.
(The other justices concurred.)
Non: See Meohem'e Elem. of Partn., § 7.
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DUNHAM vs. LOVEROCK.

Supreme Court of Pennsylvania, 1893.

158 Pa. st. 197, 21 Atl. Rep. 900, as Am. st. Rep. ass.

Dunham and Loverock were tenants in common of a lease

hold estate in oil lands. <Dunham drilled a new well in pur-

DUNHAM vs. LOVEROCK.

suance of an agreement with Loverock to that eifect./ Dunham

claimed a balance due to him from Loverock on account of the

Supreme O°ourl of Pennsylvania, 1893.

welt} In the meantime one Pickett bought Lover-ock’s half of

the property, and lmnham alleged that he and Loverock were

partners, and therefore that Pickett took subject to a settle-

1158 Pa. St. 197, 27 Atl. Rep. 900, &I Am. St. Rep. 888.

ment of the accounts between Loverock and the ﬁrm. The

court below held that there was no partnership and Dunham

appealed. "

Roger Sherman and Samuel Grumbine, for appellant.

George S. Criszrcll and J. W. Lee, for appellee.

Wrnnmms, J. (After stating the facts.) No contract of

pa rtnership,written or oral, is shown, but it is contended that a

partnership resu_lted from the agreement to drill another well

on the leasehold at the common cost of the owners. It must be

remembered that this question is not raised between third per-
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sons and the tenants in common, but inter sese. What other

person may have thought, or in what manner they may have

charged goods furnished for the work on the well, is not now

the question; but what was the actual fact as between them.

selves? When the new well was proposed they were simply

Dunham and Lovcrock were tenants in common of a leasehold estate in oil lands. (Dunham drilled a new well in pursuance of an agl'eement with Loverock to that effect.) Dunham
claimed a balance due to hlm from Loverock on account of the
· wel~ In the meantime one Pickett bought Loverock's half of
the p1-operty, and lhmham alleged that he and Loverock were
partners, and therefore tha.t Pickett took subject to a se".:tlement of the accounts between Loverock and the tirm. The
court below held that thel'e was no partnership and Dunham
appealed.
'

tenants in common of the ten acres covered by the lease,

and of the well and machinery thereon. As such they con-

tributed to the cost of operating the well, and divided the

product. The new well was on the same lease. It was to

Roger Sherman and Samuel Grumbine, for appellant.
George S. Orisrccll and J. W. Lee, for appellee.

the interest of each of the cotenants that it should be put

down,.and it was an undertaking which was appropriate to

tenants in common, since it would increase the product of

the common property. In the absence of a distinct agreement

between them that their relations to the property and to each

other should be changed, the presumption is that the old rela-

‘”"“*“~-"-—~— —‘—~—'-.~ .7 ~ W - . .\.___ _

’,)* " ' '— ’ -" 5 5}. if iiifi‘ ' -ii—>'__“"

(After stating the facts.) No contract of
partnt:>rship, Wl'itten or oral, is shown, but it is contended that it
partnership resuJted from the agreement to drill another well
on the leasehold at the common cost of the owners. It must he
remembered that this question is not raised between third persons and the tenants in common, but inter sese. \Vhat other
persons may have thought, or in what manner they may have
charged goods furnished for the work on the well, is not now
the question; but what was the actual fact as between themselvP-s? When the new well was proposed they were simply
tenants in common of the ten acrt>s covered by the lease,
and of the well and machinery thereon. As such they contributed to the cost of operating the well, and divided the
product. The new well was on the same lease. It was to
the interest of each of the cotenants that it should be put
down, and it was an undertaking which was approp1iate to
tenants in <."Ommon, since it wot"1ld increase tte product of
the common property. In the absence of a distinct agreement
lJetween them that their relations to the property and to each
other should be changed, the presumption is that the old re13.WILLIAMS,

J,

Dummn vs. LOVEILOCK. 7

iion continued, and that they treated with each other as own-

DUNHAM

vs. Lov EROCK.

1

ers of separate interests in an undivided lease.

It is elementary law that a partnership is created only by 11$

contra ct, express or implied. The burden of showing its exist-.

cnce is on him who alleges it, and this burden the court below

rightly held had not been lifted by the plaintiff. To be sure

there was undivided possession of the lease,but pn_Hy11i}3g;s;-s-

sion is one of the distinguishing characteristics of a tenancy in

common. There was contribution to the cost of operating the

well, but this could be compelled between tenants in common

by bill or by account render. There was division of the prod-

uct, but this was in accordance with the rights of the co-ten-

ants. Each had a right to share in the product in proportion

to his interest in the estate. It may be said that there was a'

resulting division of proﬁts, since, if. the product exceeded the

cost of production, there was a proﬁt to each part owner; but it

so it was shown by the settlement of his individual accounts

only, and grew out of the fact that he received from his share

of the product more than it cost him to secure it. '

So it may be said there was a contribution to losses, since
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each tenant sustained a loss when the value of his share of tho

produce fell below its cost to him, but this was the individual

loss of each, with which no one else had any cohcern, and to

which no one was bound to contribute. There is, therefore, no

circumstance relating to the business done upon, or the devel-

opment of, the lease not fairly and naturally referable to the

relations the parties sustained to each other as tenants in com-

mon. There is no agreement shown that tenants in common

might not properly make with each other for the development

of the property in which each held a separate title, but an undi-

vided possession. Between persons so situated a partnership

does not result by implication of law. It must be created by

agreement. As we fully agree with the court below that no

such agreement was shown, it is not necessary to consider the

authorities cited by the learned master, and by counsel to their

printed briefs, showing what are the ordinary indie-ia of a part-

nership. There can be no controversy over such questions in

this case, for the plaintiﬁ fails for want of proof sutﬁcient to

furnisha foothold for him on the facts. Tenants in common

may become partners, like other persons, whcre they agree to

assume that relation towards each other; but the law will not

tion continued, and that they treated with <>ach other as own~
ers of separate int.erests in an undivided lease.
.
It is elementary law that a partnership is created only by a\
contract, express or implied. The burden of showing its e·xist-/
ence is on him who alleges it, and this. burden the court below
rightly held had not been lifted by the plaintiff. To be su1·e
there was undivided possession of the lease, but unity of pos!lc·~:
sion is one of the distinguishing characteristics of a tenancy in
common. There was contribution to the cost of operating the
well, but this could be compelled between tenants in common
bv bill or bv account render. There was. division of the product, but this was in accordance with the rights of the co-tenants. F.ach had a right to share in the product in proportion
to his interest in the estate. It may be said that there was a:
rt'sulting division of profits, since, if. the product exceeded the
eost of production, there was a profit to ea<;h part owner; but if
so it was shown by the settlement of his individual accounts
only, and grew out of the fact that he received from his share
of the product more than it cost him to secure it. ·
So it may be said there was a contribution to losses, since
each tenant sustained a loss when the value of his share of the
produce fell below its cost to him, but this was the individual
loss of each, with which no one else bad any concern, and to
which no one was bound to contribute. There is, the refore, no
circumstance relating to the business done upon, or the development of, the lease not fairly and naturally referable to the
relations the parties sustained to each other as tenants in com·
mon. There is no agreement shown that tenants in common
might not properly make with each other for th~ development
of the property in which each held a separnte title, but an undi'"ided possession. Between persons so situated a partnership
does not result by implication of law. It must be created by
agreement. As we fully agree with the court below that no
such agreement was shown, it is not necessary to consider thP
authorities cited by the learn~d master, and by counsel to their
printe<i briefs, showing what are the ordinary indfoia of a partnership. There can be
controversy over such questions iu
this case, for the plaintiff fails for want of proof sufficient to
furnish .a foothold for him on the facts. Tenants in common
may become partners, like other persons, where they agree to
assume that relation towards ench other; but the law will not

.

.

no
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create the relation for them as the consequence of a course of

8

0ASB8 Olf' PARTNERSHIP.

conduct and dealing naturally referable to a relation already

existing between them, which made such a course of conduct

to their common advantage. The plaintiff and defendants,

upon the facts before us, were tenants in common.

Affirmed.

Nora: See Mechem's Elem. of Part.n., §8, and cases there cited. See

also Coope v. Eyre post, p. -.

EATON VS. YVALKER.

Supreme Court of Michigan, 1889.

c~nte the relntion for them as the consequence of a course or
conduct and dealing naturally referable to a relation already
existing between them, which made such a course of conduct
to their common advnntnge. The plaintiff and defendants,
upon the facts before us, were tenants in common.
Affirmed.

76 Mich. 579, 43 N. \V. Rep.

This action wa brought by Eaton against Walker, Hop-

kins and Livingston, to recover the sum of $3,562.68, alleged

NOT11:: See Machem's Elem. of Partn., § 8, and cases there cited. See
alao Coope v. Eyre poat, p. - .

to be due from them. There was no dispute a to the amount.

The defense was that the debt was contracted by and due

from the corporation of Walker, Hopkins & Co., of which the

defendants were the members, but which had become l~i.

Prior to the organization of Walker, Hopkins & Co., the defend-

ant Walker, with others, had carried on a partnership busi-

ness under the ﬁrm name of \Valker, Summer & Co. Plaintiff
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had had dealings with both concerns. Hopkins and Livingston

EATON vs. 'WALKER.
Supreme C01trl of Michigan, 1889.
76 Mich. 579, 43 N. W. Rep. 638.

had no connection with the business of Walker, Summer &

Co. Defendants had assumed to organize as a corporation

under a statute purporting to authorize such organization, and

had done all that was necessary to comply with the statute.

Defendants Livingston and Hopkins had paid in cash for their

stock, and Walker had turned in the assets of \Valker, Sum-

mer & Co., of which he had become the owner. The court

below found that the plaintiff had dealt with YValkc1', Hopkins

8: Co., as a corporation, and that the debt sued upon was due

from the corporation as such. The plaintiff contended that

the statute under which defendants had assumed to organize

as a corporation was unconstitutional, because it violated the

constitutional provision that “no law shall embrace more than

one object, which shall be embraced in its title.” The Supreme

Court held the statute unconstitutional for this reason.

Henry M. Duﬁield, for plaintiff and appellant.

This action was brought by Eaton against Walker, Hop·
kin1 and Livingston, to recover the sum of $3,562.68, alleged
to be due from them. There was no dispute as to the amount.
The defense was that the debt was contracted by and due
from the c~~poration of " ' alkE>r, Hopkins & Co., of which the
defendants were the members, but which had become i!!§.Olvent.
Prior to the organization of Walker, Hopkins & Co., the defend·
ant \Valker, with others, bad carried on a partnership busi·
ness under the firm name of \Yalker, Summer & Co. Plaintiff
had had dealings with both concerns. Hopkins and Livingston
had no connection with the business of \Valker, Summer &
Co. Defendants had assumed to orguni:i:e as a corporation
under a statute purporting to authorize i;;uch organization, and
had done all that was nE>cessary to comply with the statutt....
Defendants Livingston and Hopkins had paid in cash for their
stock, and " ',a.Iker had turned in the assets of \Valker, Summer & Co., of which be had become the owner. The court
below found that the plaintiff had dealt with ·walker, Hopkins
& Co., as a corporation, and that the> dc>bt sued upon was due
from the corporation as such. The plaintiff contended that
the statute under which defendants bad assumed to organize
as a corporation was unconstitutionffl, because it violated th<~
constitutional provision that "no law shall embrace more than
one object, whic-h shall be C'rnbraced in its title." The Supreme
Court held the statute unconstitutional for this reason.

Henry M. Duffeeld, for plaintiff and appellant.
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l D-ickinson, Thurber and Stevenson, and F. H. Canﬁeld, for

vs.

wAL.KE&.

defendants.

Louo, J. (After declaring the statute unconstitutional.)

Defendants’ counsel, however, insist that Walker, Hopkins

& Go. were a corporation dc facto, if not de jure. But there

· Dickmson, Thurber and Btevenscm, and F. H. Canfl.e'ld, for

defendants.

being no valid law of this State under which. the defendants

could legally be incorporated, could they, even colorably,

become a corporation, or have any existence as a corporation

dc facto, or would the plaintiff be estopped from inquiry into

their corporate existence under such circumstances? Two

things are necessary to be shown in order to establish a cor-

poration dc facto, viz.: (1) The existence of a charter or some

law under which a corporation, with the powers assumed,

might lawfully be created; and (2) a user by the party to the

suit of the rights claimed to be conferred by such charter or law.

Bank 1:3. Stcarns, 15 Wend. (N. Y.) 314. If-the law exists, and

the record exhibits a bona ﬁde attempt to organize under it,

very slight evidence of user beyond thi is all that can be

required. Methodist Church vs. Pickett, 19 N. Y. 487. In Haas-

ton vs. Railroad Co., 16 Ind. 275, 79 Am. Dec. 430, the court
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says: “The estoppel goes to the mere dc facto organization;

not to the question of legal authority to make an organization.

A dc facto corporation, that by regularity of organization might

be one dc jure, can sue and be sued. And a person who con-

tracts with such corporation while it is acting under its do

facto organization——who contracts with it as an organized cor-

poration——is estopped, in a suit on such contract, to deny its

de facto organization at the date of the contract; but this docs

not extend to the question of legal power to organize. Hence,

if an organization is completed where there is no law, or an

unconstitutional law, authorizing an organization as a cor-

poration, the doctrine of estoppel docs not apply.” The same

rule was laid down by implication by this court in Swartzcout

vs. Railroad Co., 24 Mich. 393, as follows: “Where there is thus

a corporation de facto, with no want of legislative power to

its due and legal existence; where it is proceeding in the per-

formance of corporate functions, and the public are dealing

with it on the upposition that it is what it professes to be;

and the questions suggested are only whether there has been

exact regularity and strict compliance with the provisions of

the law relating to incorporation,--it is plainly a dictate, alike

/

1

1

0

LoNG, J.

(After decluing the statute unconstitutional.)
Defendants' counsel, however, insist that Walker, Hopkins
& Co. were a oorporation de facto, if not de jiire. But there
being no valid Jaw of this State under which. the defendants
could legally be incorporated, could they, even colorably,
hecome a corporation, or have any existence as a corporation
de facto, or would the plaintiff be estopped from inquiry into
their corporate existence under such circumstances? Two
things are necessary to be sb9wn in order to establish a corporation de facto, viz.: (1) The existence of a charter or some
law under which a corporation, with the powers assumed.
might lawfully be created; and (2) a user by tile party to the
snit of the rights claimed to be conferred by such charter or law.
Bank vs. Stearns, 15 Wend. (N. Y.) 314. If· the law exists, and
the record exhibits a bona fide attempt to organize under U,
very slight evidence of user beyond this is all that can be
required. Methodist Ohurch vs. Pickett, 19 N. Y. 487. In Heas·
'9ra V8. Railroad Oo., 16 Ind. 275, 79 Am. Dec. 430, the court
11ays: "The estoppel goes to the mere de facto organization;
not to the question of legal authority to make an organization.
A de facto corporation, that by regularity of organization might
be one de jure, can sue and be sued. And a person who contracts with su<'h corporation while it is acting under its fie
faclo organization-who contracts with it as an organized cor·
poration-is estopped, in a suit on such contract, to deny its
de facto organization at the date of the contract; but this docs
not extend to the question of legal power to organize. Hence,
if an organization is completed where there is no law, or an
unconstitutional law, authorizing an organization as a cor·
poration, the dm:trine of t>stop1wl clo<>s not apply." The same
rule was laid down by implication by this court in Swartzrnuf.
1'8. Railroad Co., 24 Mich. 393, as follows: "\\'i:ere there is tllus
a corporation de facto, with no want of leghdative power to
its dut• nn<l legal existence; where it is proceeding· in the perform:mce of corporate fun(•tions, and the public are dealing
with it on the supposition that it is what it professes to be;
and the questions suggested are only whether there bas be~n
exact regularity and strict compliance with the provisions of
the Jaw relating to incorporation,-it is plainly a dictate, alike!
2

I
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of justice and of public policy, that in controversies between

the de facto corporation and those who have entered into con-

tract relations with it, as corporators or otherwise, such

questions should not be suffered to be raised.” And again it was

said: “But both in reason and on authority the ruling should

be the same where an attempt has been made to organize a

corporation under a general law permitting it. If due author-

ity existed for the organization, and the question is one of

regularity merely, ‘the rule established by law, as well as rea-

son, is that parties, recognizing the existence of corporations

by dealing with them, have no right to object to any irregu-

larity in their organization.’ ” In the present case, however,

there was no law authorizing the parties to ﬁle their articles

of association, or to become incorporated; and there could,

under such circumstances, be no corporation dc facto. It can-

not, therefore, in any proper legal sense, be said that the carry-

ing on of the business in the corporate name is evidence of

user which can be considered in aid of their legal corporate

existence.

Counsel for the defendants contend that the case of Bank
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-vs. Stone, 38 Mich. 779, is decisive of this case. In that case

the defendants claimed to be incorporated as the Charles Stone

Timber Company. It appeared that the plaintiff transacted

a large amount of business with the defendants, upon the

speciﬁc understanding that the concern was contracting as a

corporation, and not otherwise; and this court said: “Now,

the proof that, as matter of fact, the company carried on busi-

ness as a corporation in the name of the Charles Stone Timber

Company when the bank dealt with it, established, prima facie.

that it was a corporation pursuant to law; and certainly the

evidence the bank adduced in regard to the operations of the

company, the attitude it maintained, and the character in

which the two concerns dealt together, showed that the com-

pany was a corporation dc facto, and so acknowledged by the

bank.” In the present case the plaintiff offered evidence to

show that he never knew, or had any information, that the

defendants claimed that Walker, Hopkins & Co. were a cor-

poration, but, on the contrary, that Mr. Walker, of that ﬁrm,

asked him to continue his business with the ﬁrm as he had

carried it on formerly with YValker, Summer & Co.. and that

the ﬁrm was composed of himself, William Livingston, Jr.,

of justice and of public policy, that in controversies between
the de facto corporation and those who have entered into contract relatfons with it, as oorporators or otherwise, such
questions should not be suffered to be raised." And again it was
said: "But both in reason and on authority the ruling should
be the same where an attempt has been made to organize a
corporation under a general law permitting it. If due authority existed for the organization, and the question is one of
r~gularity merely, 'the rule established by law, as well as reason, is that parties, recognizing the existence of corporations
by dealing with them, have no right to object to any irregularity in their organization.'" In the present case, however, .
there was no law authorizing the parties to file their articles
-0f association, or to become incorporated; and there ~ould,
under such circumstances, be no corporation de facto. It cannot, therefore, in any proper legal sense, be said that the carrying on of the busilless in the corporate name is evidence of
user which can be considered in aid of their legal corporate
~xistence.

Counsel for the defendants contend that the case of Ban.k
Stone, 38 Mich. 779, is decisive of this case. In that case
the defendants claimed to be incorporated as the Charles Stone
Timber Company. It appeared tqat the plaintiff transacted
a large amount of business with the defendants, upon the
Rpecitlc understanding that the concern was contracting as a
~orporation, and not otherwise; and this court said: "Now,
the proof that, as matter of fact, the company carried on bmd·
ness as a corporation in the name of the Charles Stone Timber
Company when the bank dealt with it, established, prima facie,
that it was a corporation pursuant to law; and certainly the
evidence the bank adduced. in regard to the operations of the
company, the attitude it maintainr.d, and the character in
•which the two concerns dealt together, showed that the company was a corporation de facto, and so acknowledged by the
bank." In the present case the plaintiff offered evidence to
show that he neve1· knew, or had any information, that the
defendants claimed that Walker, Hopkins & Co. were a corporation, but, on the contrary, that Mr. Walker, of that firm,
asked him to continue bis business with the firm as he had
earried it on formerly with Walker, Summer & Co.. and that
the fi1·m was composed of himself, William Livingston, Jr.,
tJB.
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and Mark Hopkins, Jr., and that he always believed and under-

EATON VS.
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11

stood that Walker, Hopkins & Co. were a ﬁrm. This testi-

mony the court below excluded. In addition to this, and upon

this point, this case differs radically from the case of Bank vs.

Stone. The whole facts show that the ﬁrm never had any cor-

porate existence, and never was a corporation, even do facto.

It is very evident to us that the facts here presented do not

bring this case within the ruling of the former case. In the

present case, as in that, the name would not indicate that the

ﬁrm was a corporation. It gave no clue to the nature of the

company as being corporated or unincorpora.ted,and there is no

pretense of proof that the plaintiff dealt with it as a corpora-

tion, except the fact that defendants were doing business as a

corporation, and had published such fact in two of the Detroit

papers, and mailed circulars to their customers announc-

ing that they had organized as a. corporation under the laws

of the State of Michigan, and also that their letter heads

showed this fact, some of the circulars being mailed to plaint-

iff, and the corporation having also sent by mail statements of

its accounts to plaintiﬁ written upon such letter heads. The
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plaintiff testiﬁed that he had no recollection of receiving such

circulars, or of ever having seen such announcements in the

public press. Plaintiff also testiﬁed that he had no recollection

of ever having received any letter heads containing the infor-

mation that defendants were a corporation; and it appears

that when the account was made -up by defendants showing

their indebtedness to plaintiff, and transmitted to him, it was

upon the letter head of \Valker, Summer & Co., which did not

contain a-ny showing that Walker, Hopkins & Co. were a cor-

poration. Plaintiﬁ"s counsel also oﬁ’ered to show by the testi-

mony of the plaintiff that Mr. Walker solicited the plaintiﬁ

to do business with IValker, Hopkins & 00., stating to him that

it was a partnership composed of Walker, Livingston, and

Mark Hopkins, J r., and that in the faith of that statement

the plaintiff commenced business with them. This testimony

the court excluded. Defendants’ counsel, however, contend

that inasmuch as the trial court found as a fact that Walker,

Hopkins & C0. were a corporation, and that during the time it

continued to do business plaintiff had full knowledge that they

were a corporation, and not a copartnership, and continued to

do business with them as a corporation, such ﬁnding is con-

and Mark Hopkins, Jr., and that he always believed and. under~tood that Walker, Hopkins & Co. were a firm. Thie testimony the court below excluded. In addition to this, and upon
this point, this case differs radically from the case of Bank vs.
Stone. The whole facts show that the firm never had any cor·
porate existence, and never was a corporation, even de facto.
It is very evident to us that the facts here presented do not
bring this case within the ruling of the former case. In the
present case, as in that, the name would not indicate that tht>
firm was a corporation. It gave no clue to the. nature of the
<'.Ompany as being corporated or unincorporated,and there is no
pretense of proof that the plaintiff dealt with it as a corporation, except the fact that defendan_ts were doing business as a
corporation, and had published such fact in two of the Detroit
papers, and mailed circulars to their customers announcing that they had organized as a corporation under the laws
of the State of Michigan, and also that their letter heads
showed this fact, some of the circulars being mailed to plaintiff, and the corporation having also sent by mail statements of
its accounts to plaintiff written upon such letter beads. The
plaintiff testified that he had no recollection of receiving such
circulars, or of ever having seen such announcements in the
public press. Plaintiff also testified that he had no recollection
of ever having received any letter heads containing the information that defendants were a corporation; and it appears
that when the account was made ·UP by defendants showing
their indebtedness to plaintiff, and transmitted to him, it was
upon the letter head of 'Valker, Summer & Co., which did not
contain a·ny showing that Walker, Hopkins & Co. were a corporation. Plaintiff's counsel also offered to show by the testimony of the plaintiff that Mr. 'Valker solicited the plaintiff
to do business with Walker, Hopkins & Co., stating to him that
it was a partnership composed of Walker, Livingston, and
Mark Hopkins, Jr., and that in the faith of that statement
the plaintiff commenced business with them. This testimony
the court excluded. Defendants' counsel, however, contend
that inasmuch as the tl'ial court found as a fact that Walker,
Hopkins & Co. were a corporation1 and that during the time it
continued to do business plaintiff bad full knowledge that they
were a corporation, and not a copartnership, and continued to
do business with them as a corporation, such finding is con-
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elusive, and will not be disturbed by this court. It would be

true that, if there was any proof to support the ﬁnding, this

court would be bound by it, though, upon the facts, it might

not be able to agree with the circuit court in its conclusions.

But the fact is made to appear, by the evidence returned, that

the court excluded the evidence of the plaintiff that he did not

know that they were a corporation, and did not deal with them

as such, but was informed by \\'alker that they were a partner-

ship, and dealt with them in the belief that they were a part-

nership; and yet the court below ﬁnds, under the evidence

which defendants were permitted to offer, that plain_tiﬁ' did

deal with them as a corporation, and had full knowledge that

they were such, and bases such ﬁnding and conclusion upon

the fact that defendants published the statements in the public

press, and mailed circulars and letter heads to plaintiff which

it is not shown he ever received. Under such circumstances,

the court was in error in excluding the testimony, and we think

there is no proof to sutain the ﬁnding. '

It is undoubtedly well settled that a person who has entered

into contract relations with a dc facto corporation cannot, in an
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action thereon, deny its corporate character, or set up any

informality in its organization, to defeat the action. The dis-

tinction between such cases and the present one is to my mind

clear. If there had been any law under which defendants had

a right to incorporate, and the offer had been to show a mere

abuse or excess of its corporate powers, or had it appeared that

it was a de fa/cto corporation, and the question related to the

regularity of its organization merely, there could be no doubt

that the plaintiﬁ would be estopped from questioning its cor--

porate existence. But the two things necessary to show a

corporation, even dc facto, do not exist. There is no law under

which the powers they assumed might lawfully be created;

and the mere fact that they assumed to act as such, even in

the full belief that they were legally incorporated, would not

constitute them a corporation de facto.‘

It is admitted upon this record that an indebtedness was due

to the plaintiff in the sum of $3,562.68 at the date of the trial,

July 19, 1888, and plaintiff seeks to hold defendants liable

therefor as partners, and in this contention we think he is

right. The defendants were not a corporation. They had asso-

ciated together, each sharing the proﬁts and losses of the busi-

rluiive, and will not be disturbed by this court. It wooJd be
true that, if there was any proof to support the finding, this
c·ourt would be bound by it, though, upon the facts. it might
not be able to agree with the circuit court in its conclusions.
But the fact is made to appe~r, by the evidence returned, that
the court excluded the evidence of the plaintiff that he did not
know that they wen> a oorporation, and did not deal with them
as such, but was informed by \Yalker that they were a partnership, and dealt with them in the belief that they were a partnership; and y_et thP court below finds, under the evidence
which defendants were permitted to offer, that plaintiff did
deal with them as a corporation, and had full knowledge that
they were such, and bases such finding and conclusion upon
the fact that defend~nts published the statements in the public
press, and mailed circulars and letter heads to plaintiff which
it is not shown he ever received. Under such circumstances,
the court was in error in excluding the testimony, and we think
there is no proof to sustain the finding.
It is undoubtedly well settled that a person who bas entered
into contract relations with a de facto corporation cannot, in an
action thereon, deny its corporate character, or set up any
in(ormality in its organization, to defeat the action. The distinction between such cases and the present one is to my mind
clear. If there had been any law under which defendants bad
a right to incorporate, and the offer bad been to show a mere
abuse or excess of its corporate powers, or had it appeared that
it was a de facto corpomtion, and the question related to the
regularity of its organization merely, there could be no doubt
that the plaintiff would be estoppf:'d from questioning i1s cor·
porate exif1tence. But the two things necessary to show a
corporation, even de facto, do not exist. Th('re is no law under
which the powers th<>y assumed might lawfully be created;
and the mere fact that they assum<>d to act as such, even in
the full belief that they were legally incorporated, would not
constitute them a corporation de facto ..
It is admitted upon this record that an indebtedness was du<·
to the plaintiff in the sum of $3,uG2.G8 at the date of the trial,
July 19, 1888, and plaintiff seeks to hold defendants liable
therefor as partners, and in this contention we think he is
right. The defendants were not a corporation. 'rhey had associated together, each sharing the profits and losses of the bnsi-
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uess equally, according to the money each put in as capital

.

1.:>., ·

stock, each holding and owning one-third part of the shares.

The fact that they took counsel and acted in good faith in

organizing under what they were advised was a valid law

doe not relieve them of their liability. It is well settled that

obligors are bound, not by the style which they give to them-

selves, but by the consequences which they incur by reason of

their acts. They have had the beneﬁt of the pluinti1T’s means;

they are indebted to him, as is conceded; but have sought to

shift individual liability to a corporate one. There is no such

corporation, and the mere tact that defendants assumed to

-act as such does not relieve them from personal liability. Under

the circumstances of this case the defendants must be held

liable as partners. The judgment of the court below must be

set aside and vacated, and judgment entered here in favor

of plaintiff for the sum of $3,562.68, with interest from July

27, 1883, being the date when the parties, claiming to be a cor-

poration, made an assignment for the beneﬁt of their creditors,

together with costs of both this and the circuit court.

CAMPBELL and CHAMPLXN, JJ., concurred with Lone, J.
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Smmwoon, C. J., and Monsn, J., did not sit.

N 0'1-s: Compare with the two cases following.
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nese equally, according to the money each put in as capital
stock, each holding and owning one-third part of the shares.
The fact that they took counsel and acted in good faith in
org2.nizing under what they were advised was a valid law
does not relieve them of tlwir liability. It is well settled that
obligors are bound, not by the style which they gh·e to themselves, but by the consequences which they incur by reason of
their acts. They have had the benefit of the plaintiff's means;
they are indebted to him, as is conceded; but have sought to
shift individual liability to a corporate one. There is no such
<·orporation, and the mere fact that defendants assumed to
•
·~•<'t as such does not relieve them from pc•rsonn I liability. Unde1·
the circumstances of this case the defendants must be held
Hable as partners. The judgment of the court below must bt~
set aside and vacated, and judgment entered here in favor
of plaintiff for the sum of $3,5G2.G8, with interest from July
27, 1883, being the date when the parties, claiming to be a corporation, made an assignment for the bPn<>fit of their crcditors,
together with costs of both this and the circuit court.

Supreme Court of .lIinm'xofa, 1893.

CAMPBELL

52 Minn. 239, 53 N. W. R81). 1150, 38 Am. St. Rep. 552, 18 L, R. A. 778.

This was an action to recover of the defendant for the debts

~HERWOOD,

and

CHAMPLIN,

JJ., concnl'l'ed with

LONG,

J.

c. J., and l\tORSE, J., did not Mit.

of a Building Association upon the ground that the association

had failed to become a corporation and, therefore, the associ-

NOTE: Compare with the two caeea following •

ates were liable as partners. The court below held the defend-

ant not liable. Plaintiff appealed.

Savage & Purdy, for appellant.

Ankeny <£ I main, tor defendant.

GILFILLAN, C. J. Eight persona ' igned. acknowledged, and

..

FINNEGAN vs. NOEREXBERO.
Supreme Court of .lfi1111r1wta, 1893.

52 Minn. 289, ra3 X. W. Rep. 1150, 38 Aw. St. Ul•p. rlii:!, 18 L, R. A. TTR

This was an action to recover of the defcnclaut for thl' debl~
of a Building Al'sociation upon the grnund that the as~odation
had failed to become a c01·poration and, therefore, the associHte!!I were liable as partners. The court below held the defendant not liable. Plaintiff appealed.
Savage & Purdy, for appellant.

Ankeny & Irwi'fl\ for defendant.
01L1m,LAN,

C. J. .Eight

pnson~

· 7gnrrl. arlmowlPdged, and
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caused to be ﬁled and recorded in the oﬂice of the city clerk

in Minneapolis, articles assuming and purporting to form.

under Laws 1870, c. 29, a corporation, for the purpose, as speci-

ﬁed in them, of “buying,owning,improving,selling,and leasing

of lands, tenements, and hercditamcnts, real, personal, and

mixed estates and property, including the construction and

leasing of a building in the pity of Minneapolis, Minn., as a

hall to aid and carryout the general purposes of the organi-

zation known as the ‘Knights of Labor.’ ” The association

received subscriptions to its capital stock, elected directors

and a board of managers, adopted by-laws, bought a lot,

erected a building on it, and, when completed, rented different

parts of it to different parties. The plaintiff furnished plumb-

ing for the building during its construction, amounting to

$599.50, for which he brings this action against several sub-

scribers to the stock, as copartners doing business under the

ﬁrm name of the “K. of L. Building Association.” The theory

upon which the action is brought is that, the association having

failed to become a corporation, it is in law a partnership, and

the members liable as partners for the debts incurred by it,

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:06 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

It is claimed that the association was not an incorporation

because——First, the act under which it attempted to become

incorporated, to wit, laws 1870, c. 29, is void, because its sub-

ject is not properly expressed in the title; second, the act does

not authorize the formation of corporations for the purpose or

to transact the business stated in the articles; third, the place

where the business was to be carried on was not distinctly

stated in the articles, and they had, perhaps, some other minor

defects.

It is unnecessary to consider whether this was a dc jure cor-

poration, so that it could defend against a quo warranto, or an

action in the nature of quo warranto, in behalf of the State;

for,'although an association may not be able to justify itself

when called on by the State to show by what authority it

assumes to be, and act as, a;corporation, it may be so far a

corporation, that, for reasons of public policy, no one but the

State will be permitted to call in question the lawfulness of its

organizationk Such is what is termed a corporation dc facto—

that is, a corporation from the fact of its acting as uch,

though not in law or of right a corporation. What is essential

to constitute a body of men a de facto corporation is stated by

c.·auE1ed to be 11.led and recorded in the office of the city clerk
in Minneapolis, articles assuming and purporting to form.
under Laws 1870, c. 29, a corporation, for the purpose, as specified in them, of "buying,owning,improving,selling~and leasing
of lands, tenements, and hereditaments, real, personal, and
mixed estates and property, including the construction and
leasing of a building in the l!ftY of Minneapolis, Minn., as a
hall to aid and carry-Qnt the general purposes of the organization known as the 'Knights of Labor.'" The association
received subscriptions to its capital stock, elected directorK
and a board of managers, adopted by-laws, bought a lot,
erected a building on it, and, when completed, rented different
parts of it to different parties. The plaintiff furnished plumb'ing for the building during its construction, amounting to
'599.50, for which he brings this actio11 against several subscribers to the stock, as copartners doing business under the.
firm name of the "K. of L. Building Association." The theory
npon which the action is brought is that, the association having
failed to become Q. corporation, it is in law a partnership, and
the members liable as partners for the debts incurred by it_..
It is claimed that the association was not an incorporation
because-First, the act nnder which it attempted to become
incorporated, to wit, laws 1870, c. 29, is void, because its subject is not properly exprC'ssed in the title; second, the act doeK .
not authorize the formation of corporations for the purpose or
to transact the business stated in the articles; third, the place
where the business was· to be carried on was not distinctly
stated in the artides, and they bad, perhaps, some other minor
defects.
It is unnecessary to consider whether this was a de jure corporation, so that it could defend against a quo warranto, or an
action in the nature of quo warranto, in beh::lf of the State;
for-t- although an ~ssociation may not be able to justify itself
when called on by the State to show by what authority it
assumes to be, and act as, a; corporation, it may be so far a
corporation, that, for reasons of public policy, no one but the
State will be permitted to call in question the lawfulness of its
organization ... Such is what is termed a corporation de factothat is, a corporation from the fact of its acting as such,
though not in law or of right a corporation. What is essential
to constitute a body of men a de facto corporation is stated by

l
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SELDEN, J., in Methodist, etc., Church vs. Pickett, 19 N. Y. 482,

as “(1) the existence of a charter or some law under which a

corporation with the powers assumed migI.t lawfully be cre-

ated; and (2) a user by the party to the suit of the rights

claimed to be conferred by such charter or law.” This state-

ment was apparently adopted by this court in East Norway

Church vs. F-roislic, 37 Minn. 4-12', 35 N. W’. Rep. 260; but, as it

leaves out of account any attempt to organize under the char-

ter or law, we think the statement of what is essential defect-

ive. The deﬁnition in Taylor on Private Corporations (page

145) is more nearly accurate: “When a body of men are acting

as a corporation, under color of apparent organization, in pur-

suance of some charter or enabling act, their authority to act

as a corporation cannot be questioned collaterally.” To give

a body of men assuming to act as a corporation, where there

has been no attempt to comply with the provisions of any law

authorizing them to become such, the status of a dc facto cor-

poration might open the door to frauds upon the public. It

would certainly be impolitic to permit a number of men to
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have the status of a corporation to any extent merely because

there is a law under which they might have become incor-

porated, and they have agreed among themselves to act, and

they have acted, as a corporation. That was the condition in

Johnson rs. Corscr, 34 Minn. 355, 25 N. W. Rep. 799, in which

it was held that what had been done was ineffectual to limit

the individual liability of the associates. They had not gone

far enough to become a de facto corporation. They had merely

signed articles, but had not attempted to give them publicity

by ﬁling for record, which the statute required. “Color of

apparent organization under some charter or enabling act”

does not mean that there shall have been a full compliance with

what the law requires to be done, nor a substantial compliance.

A substantial compliance will make a corporation dc jure. But

there must be an apparent attempt to perfect an organization

under the law. There being such apparent attem-pt to perfect

an organization the failure as to some substantial requirement

will prevent the body being a corporation dc jure; but, if there

be user pursuant to such attempted organization, it will not

prevent it being a corporation dc facto. p

(The court then discussed the alleged invalidity of the act

to authorize the formation of such a corporation, and held

the act valid for that purpose.)

J., in Methodist, etc., Church vs. Pickett, 19 N. Y. 482, ·
as "(1) the existence of a charter or some law under which a
corporation with the powers O.!i..3nmed mig:..t lawfully be created; and (2) a user by the party to the snit of the rights
claimed to be conferred by snch charter or law." This statement was apparently adopted by this court i:a. East Norway
Church vs. Froislie, 37 Minn. 44'Z 35 N. W. Rep. 260; but, as it·
leaves out of account any attem~t to organize under the charter or law, we think the statement of what is essential defective. The definition in Taylor on Private Corporations (page
145) is more nearly accurate: "When a body of men are acting
as a corporation, under color of apparent organization, in purBU'8nce of BOme charter or enabling act, their authority to act
as a "COrporation cannot be questioned collaterally." To give
a body of men assumipg to act as a corporation, where there
has been no attempt to comply with the provisions of any law
authorizing them to become such, the status of a de facto corporation might open the door to frauds upon the public. lt
would certainly be impolitic to permit a number of men to
have the status of a corporation to any extent merely becaus1!'
there is a law under which they might have become incorporated, and they have agreed among themselves to act, and
they have acted, as a corporation. That was the condition in
·Johnson vs. Corser, 34 Minn. 355, 25 N. W. Rep. 799, in which
ft was held that what had been done was ineffectual to limit
the individual liability of the associates. They had not gone
far enough to become a de facto corporation. They had merely
signed articles, but had not attempted to give them publicity
by filing for record, which the statute required. "Color of
apparent organization under some charter or enabling act"
does not mean that there shall have been a full compliance with
what the law requires to be done, nor a substantial compliance.
A substantial compliance will make a corporation de jure. But
there must be an apparent attempt to perfect an organization
under the law. There being such apparent attempt to perfect
an organization the failure as to some substantial requirement
will prevent the body being a corporation de jure; but, if there
be user pursuant to such attempted organization, it will not
prevent it being a corporation de facto.
.
(The court then discussed the alleged invalidity of the act
to authorize the formation of such a corporation, and held
the act valid for that purpose.)
SBLDEN,
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The omission to state distinctly in the articles the place

within which the business is to be carried on, though that

rzight be essential to make it a dc jure corporation, would

not prevent it becoming ore dc facto. The foundation for a

dc facto corporation having been laid by the attempt to organ-

ize under the law, the user shown was suﬂicient.

Judgment aﬂirmcd.

Noam: Oonipare with the preceding and following cases.

KAISER vs. LAWRENCE SAVINGS BANK.

Supreme Court of fmra, 1881.

Tlte ombsion to state distinctly in the articles the place
within which the business is to be carried on, though that
r~ight be essential to make it a de jure corporation, would
not prevent it becomi"'g ore d.e facto. The foundation for a
de facto corporation having been laid by the attempt to organize under the law, the user shown was sufficient.
Judgment affirmed.

66 Iowa 104, 8 N. W. Rep. 772, 41 Am. Rep. 85.

Action by Kaiser against a number of persons, of whom

Non: Compare with the preceding and following

08888.

Hoag alone was served with process to hold them liable as

partners doing business as the Lawrence Savings Bank.

Defense that the bank was a corporation under the laws of

Kansas, and that therefore the defendant was not person-

ally liable. Verdict for plaintiff and Hoag appeals.

Hanna, Fitzgerald ¢£ Hughes, for appellant.

Hoffman, Pick-ler (E Brown, and L. M. Fisher, for appellee.

Amms, C. J. The evidence tends to show that certain
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individuals attempted in good faith to become incorporated

K.\.ISER vs. LAWRENCE SA VINGS BANK.

under the laws of Kansas for the purpose of doing business

Supreme Court of Towa, 1881.

as a savings bank, and subscribed for shares in the supposed

corporation. For several years they did business as a savings

A Iowa 104, 8 N. W. Hep. 772, 41 Am. Rep. 815.

bank, under the supposition that they were duly incorporated.

Prior to the time that plaintiﬁ became a creditor of the bank,

the defendant Hoag purchased an interest in the bank, and

remained the owner of such interest from that time forward.

The question presented is whether the shareholders so far com-

plied with the incorporation laws of Kansas as to become

incorporated and secure an exemptiorrfrorn individual liability,

and if they did not strictly become incorporated whether the

_ ___} _— l._.__.. .-Q

1,}

Action by Kaiser against a number of perso:is, of whom
Hoag alone was served with process to hold them liable B.R
partners doing business as the Lawrence Savings Bank.
Defense that the bank was a corporation under the laws of
Kansas, and that therefore the defendant was not personally liable. Verdict for plaintiff and Hoag appeals.
Hanna, Fitzgerald & Hughes, for appellant.

Hoffman, Pickler c:E Brown, and L. M. Fi8her, for appellee.
C. J. The evidence tends to show that certain
individuals attempted in good faith to become incorporated
under the laws of Kansas for the purpose of doing business
a.s a savings bank, and subscribed for shares in the supposed
corporation. For several years they did business as a saving'.!
bank, under the oupposition that they were duly incorporated.
Prior to the time that plaintiff became a creditor of the bank,
the defendant !Ioag pqrchased an interest in the bank, and
rPmained the owner· of such interest from that time forward.
The question presented is whether the shareholders so far comvlied with the incorporation laws of Kansas as to become
incorporated and s~cure an exemption from inaividual liability,
and if they did not strictly become incorporated whether the
ADAMS,

, Kusna vs. L.uvasscn SAVINGS BANK. 17

KA.ISER VS. LA WREN CE SA. VINGS BA.l(K.

fact that they did business as a corporation, not only with

17

the general public but with the plaintlif, was suﬁlcient to

secure to them exemption from individual liability. . .

(The court here considered the statutory requirements and

held that the papers executed and ﬁled by the shareholders

were not such as the statute required.)

The defendant insists, howcver, that in order to establish

the corporate existence of the Lawrence Savings Bank as

against plaintiff it is suﬂicicnt to show :|uthorit_v to create the

corporation, a bona ﬁdc attcmpt on the part of the corpora-

tors to become incorporated, and the doing of business as a

corporation. In support of this proposition the defendant cites

’l'hc Buﬁalo (€ Allegheny Railroad Co. v. C'ar_1/, 26 l\'. Y. 77.

In that case the court said, “that if the papers ﬁler‘. are color-

able, but so defective that, in a proceeding on the part of the

State against it, it would for that reason be dissolved, yet

b_v the acts of user under such organization it becomcs a cor-

poration dc facto, and no advantage can be taken of such defect

in its constitution collaterally by any person." Substantially

the same doctrine was enunciated in Krutz vs. The Paola Town
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Co., 20 Kan. 403, and l'apc rs. The Capitol Bank, 20 Kan. 440, 27

Am. Rcp. 182. It should be observed, however, that in those

cases thc defendant sct up a want of incorporation of the

plaintitt and sought to cscapc liability upon that ground‘ In

the casc at bar thc dcfcndant sets up exemption, averring that

the attempt to become incorporated and the doing of business

under a claim of incorporation were sutticient to create the

exemption. I

It will be seen at once that the principle involved in those

cases is essentially ditto:-cnt from that in thc case at bar.

It is hardly necessary to say that where incorporation has

once taken place no act of forfeiture can be set up in‘ a

collateral action, until forfeiture has been judicially declared

in an action brought for that purpose. Sec Angcll & Ames on

Corporations, Sec. 636, and cases cited. But the principle

involved in those cases is essentially different from that in

the case at bar.

In Hmnphrc!/8 vs. Mooney, 5 Colorado, 282, a creditor of an

assumed corporation sought to hold a member as a partner.

It was held that as his right of action was based upon an

express contract With the assumed corporation he was

3.

e

fact that they did business as a corporation, not only with
the general public but with the plaint:!'f, was suf:cient to
secure to tlwm exemption from individual liability.
(The court here considered the statutory requirements and
held that the papf'rs exe('uted and filed by the shareholders
WPl'P not suC'h as the fltatntt• required.)
The defendant imdstfl, however, that in orcler to establish
the eorporute exi,,.,f1•1u·p of the Law1'PIH'P ~avings Bank _as
agai,nl'lt plaintiff it is snflidt•nt to show authOl'it~· to c1·eate the
.. orporation, a bona fidt• att1•mpt on the pnrt of the eorporatori-; to become incorpo1·att•d, and the doing of bm1iness a.s a
1·orpomtion. In support of this proposition the defendant cites
1'hl' {~uffalo & A.llegl1<111y Railroad Co. v. Car.11 . 26 N. Y. 77.
b that case the court f'laid, "that if the papers filel: are colorable, but so dPfecttve that, in a protet>ding on the part of the
Rtate against it, it would for that reason be dissolved, yet
by tl1e aets of user undet' such organization it beconws a corporation de fa<'fo, and no adrnntage can be taken of sneh defect
in its eonstitution eollaterall.v by any person.'' Substantially
the ~ame dodrine was enunciated in 11.rutz t'S. 'l'hc Paola. Town
Co.• 20 Kan. 40:3, au<l /'aw rs. 'l'ltc Capitol Bank, 20 Knn. 440, 27
.Am. lfrp. 1~2. It 8ho11ld be observed, however, that in those
casPK thl' dPft~nda11 t i-;..t up a want of incorporation of the
plaintiff an<l i-:011~ht to t'!·wapl' liability upon that ground4 In
the east> at um· tht• d!'f1·11da11t setl-l up exemption, averring that
the attempt to bt•1·011w itH"orpora ted and the doing of business
'
under a claim of iucorporntion
were sufficient to create the
exemption.
It will be seen at once that the principle involved in tho:ie
cases is essentiall~- differf'nt from that in the ease at bar.
It is bardl.Y necCS!oiHl',Y to say that where incorpoi·ation has
on·..e tak<.'n plaee no ad of fo1·fpiture can be set np in' a
collateral action, until forfeiture has been judicially declared
. in an aetion brought for that purpose. See AngPll & Amf's on·
Corporations, Sec. 636, and cases cited. But the principle
involved in those cases is eRsentially difff'rent from that in
the case at bar.
In Humplir<'.llll vs. Jfooncy, 5 Colorado, 282, a creditor of an
nssumed 1·orporation sought to hold a member as a partner.
It was held that as his right of action was based upon an
express contract «'ith the assumed corporation he was

3

.
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estopped to deny that it was in fact a corporation. The doc-

trine of that case is suhst..ntially that relied upon by the

defendant. But it seems to us that it is not sustained by

the weight of authority. The court cited in support of the

decision, Eaton. vs. Aspinurall, 19 N. Y. 121, and Buffalo, etc.,

1R. R. O0. vs. Cary, 26 N. Y. 77, but neither of the cases, it

appears to us, is in point.

-There may, indeed, be certain irregularities, or omissions

to comply with provisions merely directory, which would be

suﬁicient to sustain an action brought to declare a forfeiture,

but insuﬂicient to sustain a collateral action brought to

enforce an individual liability of a member. But where the

attempt at incorporation is under a general law, and there

is a non-compliance with the law in a material respect, there

is, we think, such want of incorporation that exemption from

individual liability is not secured. In lllokelum-ne Hill Min-

iny O0. rs. Il'oo(lbm"y, 14 Cal. 42-1, 73 Am. Dec. 658, the court

said: “There is a broad and obvious distinction between such

acts as are declared to be necessary steps in the process of

incorporation, and such as required of the individuals seek-
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ing to become incorporated, but which are not made prerequis-

ites to the assumption of corporate powers. In respect to the

former, any material omission will be fatal to the existence

of the corporation, and may be taken advantage of collaterally

in any form in which the fact of incorporation can properly

be called in question.”

Hurt rs. Salisbury/, 55 Mo. 310, was an action brought upon

a promissory note purporting to he executed by the directors

of the North Missouri Central District Stock, Agricultural and

Mechanical Association. The action was brought against the

directors upon the ground that the association was not incor-

porated at the time the note was given, and that the directors

were. therefore. individually liable. It appeared that the asso-

ciation at the time the note was given was fully incorporated

in every respect except that it had failed to ﬁle its articles

of incorporation with the secretary of state, as the statutes

required. It was held that the directors were individually

liable.

In B-i_r/clow rs. Gregory, et a.l., 73 Ill. 197, the defendants were

held liable as partners for goods sold to an assumed cor-

poration of which they were members. The defect in the

w

\

_- -~~.~

L

estopped to deny that it was in fact a corporation. The doctrine of that ca.se ie subsLntially that relied upon by the
defendant. But it seems to us that it is not fmstained by
the weight of authority. The court cited in support of the
decision, Eaton vs. Aspin.icall, 19 N. Y. 121, and Ruffalo, etc.,
-R. R. Co. vs. Cary, 26 N. Y. 77, but neither of the caeee, it
appears to us, is in point.
·There may, indeed, be cc>rtain irregularities, or omissions
to compl_y with pro\'isions merely directory, which would be
sufficient to sustain an action brought to declare a forfeiture,
but insufficient to sustain a collaternl action brought to
enforce an individual liability of a member. llut where the
attempt at incorporation is under a general law, and there
is a non-compliance with the law in a material respect, there
is, we think, such want of incorporation that exemption from
individual lb1hility is not secured. In ilfokelumne Hill Minittf/ Co. rs. ffoo<lbury, 14 Cal. 424, 73 Am. Dec. 658, the court
said: "TherP is a broadand ob;fous distinction between such
aets as are dedared to be nec~ssary steps in the process of
incorporation, and such as required of the individuals seeking to become incorporat('d, but which are not made prerequisites to the assumption of corporate powers. In respect to the
former, any material omission will be fatal to the .:xistence
of the corporation, and may be taken adrnntage of collaterull,v
in any form in which the fact of incorporation can properly
be called in question."
Hurt i·s. Rali.~bury, 55 l\lo. 310, was an action brought upon
a promis~ory note purporting to be <'Xt><'uted by the director1:1
of the North l\Iissouri Central District Stock, Agricultural and
Mechanical .Association. The action was brought against the>
direetors upon the ground that the association was not incorporated at the time the note was given, and that tlie directors
Wf'l't'. the1·eforP, indh·iduall~· liable. It appeared that the association at the time the note was given was fully incorporated
in every respect except that it had fail(•d to file its articles
of incoq>0ration with the io;ecrt>tary of statf>, as the statutes
reqnirt>d. It was held that the directors were individually~
liable.
In Bif1cl010 t•s. Grrgory, ct al., 73 III. 197, the defendants were
held liable as part1wrs for ~ornh; Rold to an assumed corporation of which they were mewbc1·s. The defect in the

I
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incorporation consisted in a failure to ﬁle the articles of incor-

K.A.ISBR

vs.

LAWRENCE

SA. VINGS

BANK.

Hi

poration with the clerk of the city where the corporation was

to transact its business. _

In that case the court said: “There is a marfifestdiﬁerence

where a corporation is created by a special charter, and there

have been acts of user, and where individuals seek to form

themselves into a corporation under a general law. In the

latter case it is only in pursuance of the provisions of the

statute for such purpose that corporate existence can be

acquired. And there would seem to be a. distinction between

a case where, in a suit between a corporation and a stock-

holder or other individuals, the plea of nul triel corporation

is set up to defeat a liability which he may have contracted

with the other, and the case of a suit against individuals who

claimed exemption from individual liability on the ground of

their having become a corporation formed under the provi-

sions of a general statute. In the latter case a stricter meas-

ure of compliance with statutory requirements will be required

than in the former.” This is a. late decision, and seems to

have been made with a full recognition of the authorities
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claimed to hold an adverse doctrine.

See also, Abbottvs. Omaha Smelting 00., 4 Neb. 416, and

Harris vs. McGregor, 29 Cal. 125.

In our opinion, the proprietors of the Lawrence Savings

Bank failed to become incorporated, and there was nothing

in what they did or claimed which can properly be held as

suﬁicient to secure them exemption from individual liability.

The judgment, therefore, of_the District Court must be

aﬁirmcd.

Norm: For other cases upon the question whether the members of a

detectively organized corporation are liable as partners, see Machem’s

Elem. of Partn., §§ 10-11. _

incorporation consisted in a failure to tile the articles of incorporation with the clerk of the city where the corporation was
to transact its business.
In that case the coul't said: "There is a m~i:riifest differenct>
where a corporation is created by a special charter, and there
have been acts of user, and where individuals seek to form
themselves into a col'poration under a general law. In the
latter case it is only in pursuance of the provisions of the
statute for such purpose that corporate existence can be
acquired. And there would seem to be a distinction between
a case where, in a suit between a corporation and a stockholder or other individuals, the plea of nul tiel corporation
is set up to defeat a liability which he may have contracted
with the other, and the case of a suit against individuals who
claimed exemption fl'om individual liability on the ground of
their having become a corporation formed under the provisions of a general statute. In the latter case a stricter measure of compliance with statutory requirements will be required
than in the former." This is a late decision, and seems to
have been made with a full recognition of the authorities
claimed to bold an adverse doctrine.
See also, Abbott vs. Omaha Smelting Co., 4 Neb. 416, and
Harris vs. JfcGregor, 29 Cal. 125.
In our opinion, the proprietors of the Lawrence Savings
Bank failed to become incorporated, and there was nothing
in what they did or claimed which can properly be held as
sufficient to secure them exemption from individual liability.
The judgment, therefore, of. the District Court must be
affirmed.
· NoTit: For other cases upon the question whether the members of a
defective1y organized corporation are liable u partners, see .Mechem's
Elem. of Parto., §§ 10-11.

