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Only proper to pleas in abatement.-The statute hav
ing abolished all pleas in bar, except the general issue, repli
cations in consequence,
except to pleas in abatement, are
279.

abolished, and any matter which might have been replied to
the plea under the old practice, may now be proved in answer
i
to the defense set up in the notice.
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pointed
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not ]‘)(*l'llllil.(*.(l in justice’s courts, by reason of the
express p1'o\'isim1 of the Si2lllllP.1
A (lemu1'rcr may be to the
part
whole or
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urged:
1- i‘. i...
Stevens v. Ilarris, 99 Mich..
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declaration
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curate showing of the extent of the
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§280. What they are, kinds of, and eﬂ'ect of.—A demurrer
an objection made by one party to the pleading of his
opponent, for some defect in
either in substance or form.
l)(,‘llllll‘I't'l‘S are either gcncral or spcci'ul,- grincral, when no par
ticular cause
alleged: special, when the particular defect
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words are necessary, the usual form of a general demurrer“
to a declaration, alleges that the declaration‘, and the matters
therein contained, are not sufficient in law to enable the plain
impaired:
Ives v. Williams, 53
Mich., 639: 19 N. W., 562.
If the
demurrer is intended to apply to the
whole
declaration it must cover the
But, when a part only, as, for
whole.
instance,
of the
one of the counts
declaration appears objectionable,
the
demurrer should be contlned expressly
to the
to such part; for s. demurrer
whole
declaration containing several
counts will not be sustained if any one
of the counts is good: Achran v. Scott,
3 Wend.,
229: People v. Bartow, G
Cow., 295.
When
in covenant,
and
been

debt on bond, several breaches are as
signed
in the declaration. some of
which are good and the others bad.
and the whole declaration is demurred
to, the plaintiff will have judgment
on the demurrer: Martin v. Williams.
13 Johns., 264; Glover v. Tuck, 24
Wend., 153; Brum v, Stebbins, 4 iiill,
154.
The defendant.
under such cir
cumstances,
should
plead
to
the
breaches which are well assigned. and
demur to the others: Ibld., Brum v.
Stebhins,
4 Hill, 154: Glover v. Tuck.
assumpsit,
24 Wend.. 153.
in
But
where several breaches are alleged in
the same count, the defendant cnnnnot
demur to a part and plead to the re
mainder: if no breach is well assigned.
he may demur to the whole count; if
one breach is well assigned and others
are not, he may under the general is
sue, object
on the trial against re
ceiving evidence, or assessing damages
on the defective breaches:
Pettibone
v. ﬁtevens, 6 iiiii, 258: see, Root v.
And where de
Woodruﬂf. 6 Hill, 418.
fendant demurs to one count. he must
at the same time plead to the others:
1 Chit. PL, 10 Am._ ed., 664; Arch.
I‘l., 309: 1 Burrill's Prac.. 146. But
he cannot plead and demur to the same
count at the same time:
Hair
v.
Weaver, 1 Riackf.. 77; Rickert v. Sny
der, 5 Wend.,
104.
In the order of
the defense by demurrer is
pleading.
required
pleading
to be taken before
to the merits and going to issue upon
the facts: and where such a plea has
been made. and afterwards it appears
to demur to the same count
desirable

or counts, the
drawn from the
of allowing the
posed.
Whiie a

be with
plea should
record for the purpose
demurrer
to be inter
pies to the
merits
of,
stands upon the record undisposed
it excludes the right to demur: and if
such a plea is put in while a de
murrer to the same count or counts is
of, it over
and undisposed
pending
rules the demurrer.
There cannot be
an issue of fact and an issue of law
standing at the same time in respect
to the same matter; one admits what
the other denies: Cicotte v. County of
Wayne, 44 Mich., 173; 6 N. W., 236.
If there are several defendants, one
may demur and another may plead:
Archlbold PL, 310.
A misjoinder of
counts or causes of action should be
advantage
taken
of by demurrer to
the whole declaration: defendant
can
not, in such case, plead to one count
and demur
to the other:
Smith v.
Merwin, 15 \\'end., 184: Ferriss
v.
North American Fire ins. Co., 1 Hill,
it a declaration tails to state any
‘IO.
cause of action.
the objection is not
waived by pleading
to the merits in
stead of demurring; the objection may
be made to the introduction of any
evidence:
Stoﬂet v. Marker, 34 Mich.,
313.
But the better practice is to
raise the objection to the suﬂiciency of
the declaration by demurrer,
before
any costs of a trial on the merits are
incurred:
Rowland
v.
Kalamazoo
Supts., 49 Mich., 553: 14 N. W., 494.
A defendant cannot withdraw his de
murrer and interpose
another plead
ing without the leave of the court:
Blecker v. Bellinger, 11 Wend., 179.
3—C. L., 5 767. A general demurrer
is a waiver of objections to the juris
diction of the court over the person:
Thompson
v. Michigan M. B. Associa
tion. 52 Mich., 522: 18 N. W., 247. It
operates
appearance
as
an
in
the

cause: Ibid.
A demurrer
nicai grounds

to a declaration on tech
does not attect its suf
ficiency in matters of substance:
En
rilzht v. Hartsig. 46 Mich., 469: 9 N
W.. 496.
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A joinder in demurrer,

asserts that

the pleading is sufficient.“

A demurrer admits the facts pleaded, and refers the question
It will not lie to a bill
of their legal sufﬁciency to the eourt.°
of particulars.’
§281. The judgment on demu1'rer.—If the justice decide in
favor of the party demurring, he should permit the opposite
party to amend his pleading. If, however, the plaintiff de
clines to accept the privilege of amendment of his declaration,
and elects to stand on his demurrer, he cannot then plead to
If the decision is against the party demurring,
the merits?
the court should allow him to withdraw his demurrer and
answer the pleading demurred to.” But, if the defendant with
draw his demurrer and plead to the declaration, he cannot
afterwards question the decision upon the demurrer."
If, however, no application be made to amend or answer the
pleading, the judgment will be ﬁnal; if in favor of the defend
ant, for his costs; if in favor of the plaintiﬁ, the justice will
proceed and ascertain the amount of his demand, and render
judgment for the same with costs, except on a demurrer to a
plea in abatement or to a replication to such plea."
4-1

8-Boyer

(‘hit. I‘l., 10 Am. ed., 666.
5—Ibid., 667.
6—~1 Chit. Pl., 10 Am. ed., 662.
A
demurrer admits the allegation in the
declaration for thepurposes
of that
issue only, and not a right of action
in the plaintiff which the proofs might
fail to, sustain if the demurrer were
overruled
and he was allowed to plead
to the merits:
(Took v. Detroit & Mil
waukee Ry. Co., 45 Mich., 453; 8 N.
W., 74.
But it seems that a demurrer
to special counts does not admit facts

H

-j

u

‘ii.

i

stated in consolidated
common counts
placed at the close of the declaration:
~
Rose v. Jackson. 40 Mich., 29, 34.
It the plaintiff is satisﬁed, on re
ceiving the demurrer,
that it is well
taken. he should ask leave of the court
to amend
his declaration. and thus
cure the
in
his pleading:
defect
Stange
v. Clemens,
17 Mich., 409.
County, 44
7-—Cicotte
v. Wayne
Mich., 173: 6 N. W., 236.

67

N.

W.,

v. Sowies,
530.

109

Mich., 48:

9-—On overruling a demurrer to a
declaration, judgment goes for the
plaintiff, unless leave is given to the
defendant
to plead: Teift v. l\IeNoah,
9 Mich., 206.
If the defendant dc.»
sires to plead anew to the merits, he
apply to the court for leave
should
to withdraw
his demurrer, and to
he
enter such plea, and this should
judgment is entered on
done hetore
Emery v. Whitwell, 6
the demurrer:
Mich., 490.

10—Wale v. Lyon, 2 Mich., 276;
Thompson, 6 Hill, 6212
Jones
v.
Krattz v. Electric Light Co., 82 Mich..
457; 46 N. W., 787; Ashton v. De
troit City Ry. Co., 78 Mich., 587:
44
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What matters may be so plea.ded—in general.—
§282.
Though by rule of court adopted in 1884, being circuit court
rule 9, this plea is to have the effect simply of a notice under
the general issue, and does not have the eifect of waiver of
other defenses, nor require any replication," still it would
seem to possess its common law status when pleaded in jus
tice’s courts." Where a matter of defense has arisen after the
of the suit, it cannot be pleaded in bar of the
commencement
action generally, but must, where it has arisen before suit, be
pleaded as to the further maintenance of the suit, and cannot
be given in evidence otherwise; and when it has arisen after
issue joined, puis dm-rein continuance, as that the plaintiff has
given the defendant a release, payment, etc."
Pleas of this kind are either in abatement or in bar. Either
kind is in general a waiver of all former pleas, and the judg
ment, whether upon demurrer or verdict, if for the plaintiff, is
ﬁnal that he recover.‘-" This rule does not, however, apply where
12--Burt v. Wayne Circuit’ Judges,
90 Mlch., 570; 51 N. W., 482: People
v. Plank Road Co., 125 Mlch., 366; S4
N. W., 290.
13-Johnson V. Kihbee. 40 Mleh..
269; Snyder v. Quarton. 47 Mlch.,
211; 10 N. W.. 204; \\'hitt(-more v.
Stephens,
48 Mlch., 573; 12 N. W..
858.
1~i—1 Chit. PL, 10 Am. ed.. 657;
Boyd v. \\'eeks, 5 Hill, 393; Covel v.
Weston. 20 Johns., 41-4; Rowei v. Hay
den. -10 M. E.. 582: Jackson v. Ram
Facts arising after
sey, 3 (‘ow., 75.
issue joined, can only he pleaded puts
(lnrrcfn continuance,’ and if pleaded
generally. in bar to the further maln
tenancc
oi.’ the suit. without being in
form. puts darrcfn, efc., the plea will
1 Sandf..
he had:
Hart v. Meeker.
023.
A pica or notice of defense
puts, when in bar, may be to the whole

declaration, or to
particular
some
count in it; but it must set up a com
plete defense to the whole declaration.
or to the count to which it npplics:
Morris v. Cook. 19 Wend.. 69!): Smith
v. Ely. 5 McLean, 76; see Johnson v.
Kihbee, 36 Mlch., 269.
Matter which

was n proper subject for a plea puia
at common law, may be so pleaded
under
our practice instead of a no
ﬁnyder v. Quarton, 47 Mlch.,
tice:
211; 10 N. W.. ‘.104.
In a suit hrnught upon an appeal
bond. and issue joined thereon, a dis
charge of the judgment thereafter oi»
talned can he shown only under a plea
pub; rinrrcfn conflnunucc:
Souvals v.
Leavitt, 53 Mlch.. 577: 19 N. W., 261.
But tender
of payment
after
suit
hrought is not a proper matter for
a plea pm’-w: Snyder v.
Quarton. 47
In a suit
1\fich.. 211: 10 N. W., 20-i.
to recover upon a contract, a plea pufw
that the plaintiff had sold and as
signed the demand after suit brought,
presents an immaterial issue, and may
be disregarded:
The purchasers of a
whether before or after suit
demand.
brought thereon, may still pul"sue his
in the name of the original
remedy
contracting party‘.
Moon v. Harder.
38 Mlch., 566.
Huntington,
15—Klmhall
v.
10
Wend., 6752 Culver v. Barney. 14 IbM..
By pleading one of these pleas
161.
the defendant
abandons all other pleas
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the matter of the plea affects the remedy only and not the
right of action; thus, a plea puis darrcin of a discharge under
the act abolishing imprisonment for debt,
not
waiver of
in
before
bar
pleaded."
plea
plea,

must

be

veriﬁed.-A plea puts darrein, being
veriﬁed by affidavit, or by some other

a.

Plea. must be

§283.

dilatory

evidence."
\\'is., 306.
And confesses everything
except
by
the matter contested
the
plea puts: Raynor v. Dyett,
Wend.,
300; Kimball v. Huntington, 10 Ibid.,
679.
16—Raynor v. Dyett,
Wend., 300.
The waiver applies only where the de
fendant assumes a new ground of de
fense ,and abandons
the defense before
relied on:
lbfd.
And not where the
mutter of the plea affects only the rem
edy: Culver v. Barney, 14 Wend., 161.
Nor where the plea goes only to one
counts,
of several
or to some par
ticular part of an entire claim: Morris
v. (‘ook, 19 Wend., 699.
1'i'—An1e,
168; Wheelock v. Rice,

7

1

7

§

4 1 1

i\ilch., 271; West v. Stanley,
69; but see. Jackson v. Peer.
R., 418; Bancker v. Ash,
Cow.
Johns., 250.
Great strictness and certainty are
required in regard to pleas puts, and
but one of them can be pleaded.
Where two defendants have pleaded
jointly. one of them may abandon that
puts.
The other de
plea and plead
fendant ls not prejudiced thereby, and
as to him, the suit may be prosecuted
issue:
to judgment on the original
Doug. Mich., 271-2.
Wlieelock v. Rice,
Doug.

ilill,

9

699.
At common law, the effect of a
plea puts darrein continuance is to de
stroy the issue previously formed, and
new issue must be formed on the
plea puts, by replication or otherwise:
By
Johnson v. Klhbee, 36 Mlch., 269.
such a plea
the defendant abandons
his former plea and places the issue
of the suit entirely on the new plea;
and all further defense to the notion
is thereby rested upon the point newly
set forth:
Whlttemore v. Stephens,
48 Mich., 573; 12 N. W., 858; Burt
Judges. 90 Mlch..
v. Wayne (‘lrcult
520: 51 N. W., 482; People v. Plank
Road Co., 125 Mich., 366: 84 N. W.,
The plea puts conclusively ad
290.
mits the cause of action as set out in
the declaration:
Adams v. Flier,

1

4

5

2

2

1

him in the cause, and
pleaded
by
places the issue of the suit upon this
single plea: Wheelock v. Rice,
Doug.
i\iich., 272.
It waives the general is
sue: New York Dry Dock Co. v. Mc
Hill, 290. And all notices
Intosh.
of special matter under it: Adler v.
Wise,
Wis., 159; Adams v. Filer,
Wis., 306.
And the case then stands
the same as if the plea puts had been
Burrlll‘s
the plea originally put in:
i‘rac., 424; Morris v. Cook, 19 Wend.,
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