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Exceptions from Bennington county court;
Powrms, Judge.
Trespass for an assault and battery, com
mitted on one Goldsmith, brought by Gold
smith’s administrator against Moses Joy, Jr.
Defendant did not deny that he made the as
sault. It appeared, however, that at the
time. and just before, hot words had passed
between the parties. and defendant claimed
that he committed the wrong under the in
iiuence of the passion induced by the insult
ing and unjustiﬂable language of plaintiff,s
intestate, and that this fact should be con
sidered by the jury in reduction both of the
Defendant
actual and exemplary damages.
was the superintendent and general manager
of the construction of a system of water
works in the city of Bennington, and in that
capacity had in his employ about 100 men,
mostly or all foreigners. It was in reference
to the treatment of these men by defendant
that the Intestate used the alleged insulting
language. He was suffering from Bright’s
disease at the time of the affray, and subse
quently died of it. It was claimed that his
death was materially hastened by the as
sault.
'
The court instructed the jury to award
plaintiff actual damages at any rate, no mat
ter what the provocation which led to the
assault might have been. Upon the subject
of exemplary damages the charge was as fol
lows: “Now, then, as to the other question
of damages.
In actions of this kind under
the laws of this state, the jury is permitted
(not compelled, but permitted) in their dis
cretion to allow to the plaintiff, in addition
to the ordinary compensatory damages, such
damages as in their judgment the character
of the assault requires, in order that their
verdict may serve as a terror to evil-doers.
This is called ‘exemplary damages,’—dam
ages that are awarded by way of example; a
verdict that the community can look upon as
the wise judgment of the jury, exercised in
a case where it will be calculated to restrain
I have
attacks of this kind in the future.
said, gentlemen, that the allowance of the
damages is permitted to the jury. They are
not awarded in any case unless the trespass
—unless the assault and battery—was of
such a wanton, malicious, or aggravated
character as leads the jury to think that an
ought to be made of the case.
example
Oftentimes an assault is committed by one
man upon another under such circumstances
that the jury can see honestly that there was
no malice; that there was no wantonness;
that there were no high-handed acts that
would justify the awarding of more than
On the other hand,
compensatory damages.
many cases exist where the attack is of a
wanton character, where it is inexcusable,
where it is of a high-handed nature, and the

.

jury, looking at all the facts in the case,
wisely say that the public are entitled to have
an example made in the particular case, in
order that in the future not only the defend
ant himself, but that other persons who get
into affrays, shall be restrained from making
these high-handed, inexcusable, and wanton
attacks upon another. So that, gentlemen,
this question, then, is one that addresses it
self to your wise discretion. Do you think,
in view of what is shown here, that this at
tack was of such a characteras warrants you
in awarding exemplary damages? If you do,
then the amount of these damages rests
wholly in your wise discretion. Whether it
shall be a small sum or a large sum, you are
to judge of; but in any event, gentlemen, if
you award damages of this nature, you are
to do it because you think that this assault
upon Mr. Goldsmith was. under the circum
stances, wholly inexcusable and wanton on
the part of the defendant. Now, then, in
respect to that question, mere words made
use of by one person to another are no legal
excuse whatever for the inﬂiction of personal
It makes no difference how vio
violence.
lent the language used may be, no man has
the right to use personal violence upon an
other when he is induced to simply by the
use of words.
That is no defense to the ac
tion. But when you come to the question of
whether a particular case is one thatdeserves
the awarding of exemplary damages, then
you are to consider all the circumstances in
the case: the provocation, if any, that the
defendant had; and everything that is calcu
lated on the one hand to aggravate his act,
and on the other hand to palliate his act, is
to be considered.
As I have already said on
the main question of compensatory damages,
there is no defense here whatever. No mat
ter what was said, no matter how much
provocation the defendant had, he is bound
to answer for the compensatory damages, at
As to exemplary damages, in
any event.
the exercise of a wise discretiorl you will not
allow them unless you are satisﬁed that the
act of the defendant was high-handed, wan
ton, and inexcusable. and in determining that
question you are to take into view all the
provocation that he had. Now, then, gentle
men, if the provocation was slight, it is quite
different, and it should have less weight in
determining the question whether you shall
award exemplary damages than it would
Then,
have if the provocation was great.
again, you may look at the parties them
If Goldsmith was a feeble old man,
selves.
in poor health, and physically unable to com
pete with the defendant in a personal en
counter, and the defendant without any
provocation that you in your judgment say
warrants an assault,—a violent assault,—if
he then makes an assault that is altogether
undue, uncalled for, in view of the special
circumstances existing, why, then, it would
be a case that the jury might award exem
The law takes notice of the
piary damages.
hot passions that people fall into when they
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Hurl. & N. 275; 2 Add. Torts. § 1393, recog
In this country, 2
nizes the same rule.
- Greenl. Ev. § 93, states the rule that a provoca
tion by the plaintiff may be thus shown, if so
recent as to induce a presumption that vio
under the immediate
lence was committed
inﬂuence of the passion thus wrongfully ex
cited by the plaintiff. The earlier cases com
monly cited in support of this rule are Cush
man v. Ryan, 1 Story, 100; Avery v. Ray. 1
Mass. 12; Lee v.Woolsey, 19 Johns. 319; and
Maynard v. Beardsley, 7 Wend. 560. The su
has generally
preme court of Massachusetts
recognized the doctrine that immediate prov
ocation may mitigate actual damages of this
kind. Mowry v. Smith, 9 Allen, 67; Tyson
v. Booth, 100 Mass. 258; and Boniuo v. Cale
donio, 144 Mass. 299, 11 N. E. Rep. 98.
It
is also said in 2 Sedg. Dam. (7th Ed.) 521,
note: “If, making due allowance for the in
ﬁrmities of human temper, the defendant has
reasonable excuse for the violation of pub
iic order, then there is no foundation for ex
of this kind, would draw away very far from
emplary dmuages, and the plaintiﬂ‘ can claim
the moorings of good citizenship and good
only compensation. It is merely the corollary
behavior, and then an example would be de
of this that where there is a reasonable ex
manded, if one inﬂicted an assault; upon an
cuse for the defendant, arising from the prov
other." Verdict and judgment for plaintiff.
ocation or fault of the plaintiff. but not sufﬁ
cient entirely to justify the act done, there
l'Exceptions by defendant.
can be no exemplary damages, and the cir
Martin & Archibald, J. L. Martin, and J.
cumstances of mitigation must be applied to
C. Baker, for plaintiff.
Batchelder Sc Bates
the actual damages.
If it were not so. the
and W. B. Sheldon, for defendant.
plaintiff would get full compensation
for
The rule
damages occasioned by himself.
TYLER. J. The courtinstructed the jury ought to be and is practically mutual. Malice
that there was no defense to the claim for
and provocation in the defendant are pun
actual or compensatory damages; that words
ished by inﬂicting damages .exceeding the
were no legal excuse for the inﬂiction of per
measure of compensation, and in the plaintiff
sonal violence; thut, no matter how great the
by giving him less than that measure."
In
provocation, the defendant was bound in any
Burke v. Melvin. 45 Conn. 243, PARK. C. J..
event to answer ior these damages.
It is a held that the whole transaction should go to
general and wholesome rule of law that when
the jury.
"They could not ascertain what
ever by an act which he could have avoided,
amount of damage the plaintiff was entitled
and which cannot be justiﬁed in law, a per
to receive by considering a part of the trans
son inilicts an immediate injury by force, he
action. They must look at the whole of it.
is legally answerable in damages to the party
They must ascertain how far the plaintiff
The question whether provocative
injured.
was in fault, if in fault at all, and how far
words may be given in evidence under the
the defendant, and give damages accordingly.
general issue to reduce actual damages in an
The difference between a provoked and an
action of trespass for an assault and battery
unprovoked assault is obvious. The latter
has undergone wide discussion.
The English
would deserve punishment beyond the actual
cases lay down the general rule that provoca
damage, while the damage in the other case
tion may mitigate damages.
’l‘he case of
would be attributable, in a great measure, to
Fraser v. Berkeley, 7 Car. & P. 621, is often
the misconduct of the plaintiff himself."
In
referred to, in which I.ord ABINGER held that
Bartram v. Stone, 31 Conn. 159, it was held
evidence might be given to show that the
that in an action for assault and battery the
plaintiff in some degree brought the thing up
defendant might prove, in mitigation of dam
on himself; “that it would be an unwise law
ages, that the plaintiff, immediately beiore
if it did not make allowance for human in
the assault, charged him with a crime, and
iirmities; and, if a person commit violence at
that his assault upon the plaintiff‘ was oc
a time when he is smarting underimmediate
casioned by “sudden heat," produced by the
provocation, that is nmtter of mitigation."
plaiutiff’s false accusation. See, also, Rich
TINDAL, C. J., in Perkins v. Vaughan, 5
ardson
v. Hine, 42 Conn. 206. In Kiil? v.
Scott, N. R. 881, said: “I think it will be
Youmans, 86 N. Y. 324, the plaintiff was
found that the result of the cases is that the
upon defendant's premises for the purpose
matter cannot be given in evidence where it
of committing a trespass, and the defend
amounts to a defense, but that, where it does
ant assaulted him to prevent the act, and
not amount to a defense, it may be given in
the only question was whether he used un
mitigation of damages." Linford v L0ke, 3
J., said: “It
1_)A.\,FUR,l‘}l,
necessary force.
are engaged in disputes, not by way of mak
ing a complete defense to an action for dam
ages, but by way of raising a doubt; in the
minds of the jury respecting the awarding
of exemplary damages.
And in determining
that question the jury are justiﬁed in looking
at the parties as they stand beiore them.
Take an ignorant class of men that we have
in every community,— men who have by
their education and bringing up had less op
portunities to come within the circle of good
order and of good behavior,—the jury might
well say that as to that class of men, if they
fall into disputes and come to blows, there
would be less occasion for setting an ex
ample than there would be if the parties oc
cupied a higher and more prominent position
in society.
The inﬂuence of an example in a
case of this kind oftentimes depends quite
largely upon the character of the parties in
volved. You can cast about you in your
mind’s eye, in the community, and pick out
men who, if they should fall into an affray
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siill remains that

OF DAMAGES.

the plaintiff provoked the
trespass; was himself guilty of the act which
led to the disturbance of thepublic peace. Al
though this provocation fails to justify the de
fendant, it may be relied upon by him in miti
gation even of compensatory damages. This
doctrine is as old as the action of trespass,
* * * and is correlativeto the rule which
permits circumstances of aggravation, such
as time and place of an assault, or insulting

the rule in Morely v. Dunbar that it might go
But
to reduce all compensatory damages.
in Fenelon v. Butts, 53 Wis. 344, 10 N. W.
Rep. 501, and in Corcoran v. Harran, 55
Wis. 120, 12 N. W. Rep. 468, it was clearly
held that personal abuse of the assailant by
the party assaulted may be considerrd in

and contumely, to increase them." In Robi
son v. Rupert, 23 Pa. St. 523, the same rule
is adopted, the court saying" “Where there
is a reasonable excuse for th. defendant aris
ing from the provocation or fault of the plain
tiff, but not sufﬁcient entirely to justify the
act done. there can be no exemplary damages,
and the circumstances of mitigation must be
In Ireland
applied to the actual damages."
v. Elliott, 5 Iowa, 478, the court said: “The
furthest that the law has gone, and the fur
thest that it can go, while attempting to
maintain a rule, is to permit the high provoca
tion of language to be shown as a palliation
for the acts and results of anger; that is, in
legal phrase, to be shown in mitigation of

circumstances of provocation is liable for the
actual damages which result from such as
sault. In Donnelly v. Harris, 41 Ill. 126,
the court instructed the jury that words
spoken might be considered in mitigation of
WALKER, C. ., in delivering the
damages.
if the supreme court, remarked:
opinion
“Had this modiﬁcation been limited to ex
emplary damages, it would have been correct,
but it may well have been understood by the
jury as applying to actual damages. and they
would thus have been misled. To allow them
the effect to mitigate actual damages would
be virtually to allow them to be used as a de
fense.
To say they constitute no defense.
and then to say they may mitigate all but
nominal damages, would, we think, he do
ing by indirection what has been prohibited
from being done directly. To give to words
this eifect would be to abrog.ate, in effect,
rules of
one of the most ﬁrmly established
See, also, Ogden v. Claycomb, 52
the law."
111. 366.
In Gizler v. Witzel, 82 Ill. 322, the
court said, in reference to the charge of the
court below: "The third instruction tells the
jury, among other things, that the plaintiff,
in order to recover, should have been guilty
of no provocation.
This is error. It is whol
ly immaterial what language he may have
used, so far as the right to maintain an ac
tion is concerned, and even if he went be
yond words and committed a technical assault,
the acts of the defendant must still be limit
In Norris
ed to a reasonable self-defense."
v. Casel, 90 Ind. 143, this precise question
was not raised, but the court said, in refer
ence to the instructions of the court below,
that the ﬁrst part of the charge, that the
provocation by mere words, however gross
and abusive, cannot justify an assault, was
correct, and that a person who makes such
words a pretext for committing an assault
commits thereby not only a mere wrong, but
a crime, and the person so assaulted is not
deprived of the right of reasonable self de
fense, even though he used the insulting
language to provoke the assault against which
he defends himself; but, whatever may have
been his purpose in using the abusive lan
guage, it cannot be made an excuse for the
assault. Johnson v. McKee, 27 Mich. 471,
was a case very similar to the one at bar, and
was given to the jury under like instructions.
The supreme court said: ‘‘In regard to prov
ocation, the court charges, in effect, that if
plaintiff provoked defendant, and the as
sault was the result of that provocation, he
could recover nothing beyond his actual dam

words, or other circumstances of indignity

damages."

In Thrall v. Knapp,

17

Iowa,

“
The clear distinction
468. the court said:
is this:
Contemporaneous provocations of
words or acts are admissible, but previous
provocutions are not. And the testis whether
* * *
‘the blood has had time to cool.’
The law affords a redress for every injury.
If the plaintiff slandered defendant’s daugh
ters, it would entirely accord with his natural
feeling to chastise him; but the policy of the
law is against his right to do so, especially
It affords a peace
after time for reﬂection.
On the other hand, the law so
ful remedy.
completely disfavors violence, and so jealous
ly guards alike individual rights and the pub
lic peace, that, ‘if a man gives another a
cuff on the ear, though it costs him nothing,
no, not so much as a little diachylon, yet he
shall have his action.’ Per Lord HOLT,

Ashby v. White, 2 Ld. Raym. 955." The
reasoning of the court seems to make against
his rule that provocations such as happen
at the time of the assault may be received in
evidence to reduce the amount of the plain
tiff’s recovery.
In Morely v. Dunbar, 24 Wis. 183, DIXON,
., held “that, notwithstanding
what
C.
was said in Bil-chard v. Booth, 4 Wis. 75,
circumstances of provocation attending the
transaction, or so recent as to constitute a
part of the res gestw, though not sufﬁcient
entirely to justify the act done, may consti
tute an excuse that may mitigate the actual
and, where
the provocation is
damages;
great and calculated to excite strong feelings
of resentment, may reduce them toa sum
which is merely nominal."
But in Wilson
v. Young, 31 Wis. 574, it was held bya ma
jority of the court that provocation could go
to reduce compensatory damages only so far
as these should be given for injury to the feel
ings; DIXON, C. J., however, adhering to

J

mitigation of punitory, but' not of actual
which mclude those allowed for
damages,
mental and bodily suffering; thata man com
mencing an assault and battery under such

J
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and outlays, and would be precluded
ag
from claiming any damages for injured feel
In other words, he
ings or mental anxiety.
would be cut oil.’ from all the aggravated
damages allowed in cases of willful injury,
called ‘exemplary
and sometimes
loosely
As there is no case in which a
damages.’
party who is damaged, and is allowed to re
cover anything substantial, cannot recover
his actual damages, the rule laid down by the
court was certainly quite liberal enough, and
if any one could complain it was not the de
The court said in Prentiss v.
fendant."
Shaw, 56 Me. 436: “We understand that
rule to be this: A party shall recover as a
pecuniary recompense the amount of money
which shall be a remuneration, as near as
may be, for the actual, tangible, and immedi
ate result, injury, or conseqnenceof the tres
* * * If
pass to his person or property.
the assault was illegal and unjustiﬁed, why
is not the plaintiff in such case entitled to
the beneﬁt of the general rule, before stated.
that a party guilty of an illegal trespass on
another’s person or property must pay all
the damages to such person or property, di
rectly and actually resulting from the illegal
act? * * * Where the trespass or injury
is upon personal or real property, it would
be a novelty to hear a claim for reduction of
the actual injury based on the ground of
If, instead of the
provocation by words.
owner’s arm, the assailant had broken his
horse’s leg, * * * must not the defend
ant be held to pay the full value of the horse
thus rendered useless?" The learned judge
admits that the law has sanctioned, by a
long series of decisions, the admission of evi
.dence tending to show, on one side, aggra
vation, and on the other mitigation of the
‘ damages claimed, but he holds the law to be
j that mitigant circumstances can only be set
v
against exemplary damages, and cannot be
used to reduce the actual damages directly
resulting from the defendant’s unlawful act.
In a learned article on “Damages in Actions
ex Delicto," 3 Amer. Jur. 287, it issaid: "If
the law awards damages for an injury, it
would seem absurd (even without resorting
to the deﬁnition of damages) to say that they
shall be for a part only of the injury."
“It
is a reasonable and a legal principle that the
.compensation should be equivalent to the in
jury. There may be some occasional depart
ures from this principle, but I think it will
be found safest to adhere to it in all cases
proper for a legal indemniﬁcation in the
shape of damages." Jacobs v. Hoover, 9
Minn. 204, (Gil. 189;) Cushman v. Waddell,
Baldw. 57;t and McBride v. Mt.l.aughlin, 5
Watts’ 375,~are strong authorities in sup
port of the rule that provocative language
used by the plaintiff at the time of the bat
.tery should be given in evidence only in miti
gation of exemplary damages, and that un

tFed. Cas. No.
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less the plaintiff has given the defendant a
provocation amounting in law to a justiﬁca
tion he is entitled to receive compensation
for the actual injury sustained.
If provocative words may mitigate, it fol
lows that they may reduce the damages to a
mere nominal sum, and thus practically jus
tify an assault and battery. But why, under
this rule, may they not fully justify? If, in
one case. the provocation is so great_that the
jury may award only nominal damages, why,
in another, in which the provocation is far
greater, should they not be permitted to ac
quit the defendant, and thus overturn the well
settled rule of law that words cannot justify
an assault. On the other hand, if words cannot
justify they should not mitigate. A defend
ant should not be heard to saythat the plain
tiff was ﬁrst in the wrong by abusing him
with insulting words, and therefore, though
he struck and injured the plaintiff, he was
only partly in the wrong, and should pay
If the right
only part of the actual damages.
of the plaintiff to recover actual damages
were in any degree dependent on the defend
ant’s intent, then the plaintiff,s provocation
to the defendant to commit the assault upon
him would be legitimate evidence bearing
Even
upon that question; but it is not.
lunaties and idiots are liable for actual dam
ages done by them to the property or person
of another, and certainly a person in the full
of his faculties should be held
possession
liable for his actual injuries to another, un
less done in self-defense. or under reasonable
apprehension that the plaintiff was about to
do him bodily harm.
The law is that a per
son is liable in an action of trespass for an
assault and battery, although the plaintiff
made the ﬁrst assault, if the defendant used
more force than was necessary for his pro
i tection, and the symmetry of the law is better
preserved
by holding that the defendant,s
liability for actual damages begins with the
beginning of his own wrongful act. It is
certainly in accordance with what this court
held in Howland v. Day, 56 Vt. 318, that
“the law abhors the use of force either for
\
attack or defense, and never permits its use
unnecessarily." Exemplary damages are not
recoverable as matter of right, but as was
stated by WHEELER, J., in Earl v. Tupper’
45 Vt. 275, they are given to stamp the con
demnation of the jury upon the acts of the
defendant on account of their malicious or
Boardman v. Gold
oppressive character.
smith. 48 Vt. 403, and cases cited; Mayne,
Dam. 58-65; Voltz v. Blackmar, 64 N. Y. 440.
The instructions to the jury upon this branch
of the case were in substantial accordance
I
with the law as above stated.
As exemplary
damages were awardable in the discretion of
the jury. the charge was also correct that the
inﬂuence of an example in a case ofthis kind
depended on the character and standing of
the parties involved.
We ﬁnd no error in the
charge, and the judgment is aﬂirmed.
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Bupreme Court of Indiana.

February

21, 1889.

Appeal from circuit court, Clinton county;
Joseph G. Suit, Speoial Judge.
Action by James B. Snyder against the
Louisville, New Albany & Chicago Railway
Company,
for personal injuries. Judgment
for plaintiﬂ?, and defendant appeals.
S. O. Bayless and W. H. Russell, for ap
pellant. T. H. Palmer, W. F. Palmer, B. K.
Higinbotham, and M. Bristow, for appellee.

ELLIOTT,

C. J. The appellee was a pas
on one of the appellant’s trains,
which, by the falling of a bridge, was pre
cipitated into White river, and the appellee
severely injured.
Dr. Bowles, an expert witness called by
the appellant, gave an opinion as to the na
ture and extent of the injury sustained by
the appellee, and on cross-examination it was
developed that his testimony was in part
based on statements made to him by the ap
Waiving all questions of practice,
.l»ellee.
and deciding the appellant,s motion to strike
1
wut as if it were properly restricted to the
lalieged incompetent part of the testimony,
have no hesitation in deciding that the
‘we
trial court did right in overruling the motion.
\
\As we have often decided, the physical or
gans of a human being cannot be inspected
by the eyes of a surgeon, and the statements
of the sufferer must, of necessity, be taken
by the surgeon.
It is not possible for any
surgeon, by a mere external examination, to
always discover the character of an injury,
and properly describe or treat an injured
man; and for this reason, if for no other,
the statements of the injured person descrip
tive of present pains or symptons are always
although narratives of past oc
competent,
currences
are inadmissible. On this point
our own decisions are harmonious, and they
are right upon principle, and are well sup
ported by authority.
Railroad Co. v. New
ell, 104 Ind. 264, 3 N. E. 836; Railway Co. v.
Falvey, 104 Ind. 409, 3 N. E. 389, and 4 N.
E. 908; Railway Co. v. Wood, .113 Ind. 544,
14 N. E. 572, and 16 N. E. 197; Board v. Leg
gett. 115 Ind. 544, 18 N. E. 53; Hatch v. Ful
ler, 131 Mass. 574: Railroad Co. v. Johns, 36
Kan. 769, 14 Pac. 237; Quaife v. Railroad
Co0 48 Wis. 513, 4 N. W. 658.
From these
decisions we shall not depart.
The fact that the appellee was suffering
from Bright,s disease at the time he was in
jured does not impair his right of recovery.
The rule is this: “Where a disease caused
by the injury supervenes, as well as where
the disease exists at the time of the injury,
and is aggravated by it, the plaintiff is enti
damages." Rail
tled to full compensatory
road Co. v. Hecht, 115 Ind. 443, 17 N. E. 297;
Railway Co. v. Wood, supra; Railroad Co.
senger

or nanacas.
v. Pitzer, 109 Ind. 179, 6 N. E. 310, and 10
N. E. 70; Railroad Co. v. Buck, 96 Ind. 346;
Ehrgott v. Mayor, 96 N. Y. 264; Jucker v.
Railroad Co., 52 Wis. 150, 8 N. W. 862; Rail
way Co. v. Harris, 122 U. S. 597, 7 Sup. Ct.
113 Pa.
Railway Co. v. Rosenzweig,
1286;
St. 519, 6 Atl. 5-15; Railway Co. v. Leslie, 57
Tex.
The rule we have stated is thus expressed
“Though the
in one of our best text-books:
plaintiﬂf be aﬂiicted with a disease or weak
ness which has a tendency to aggravate the
injury, the defendant,s negligence will still
2 Shear.
be held to be the proximate cause."
& R. Neg. (4th Ed.) § 742.
The instructions clearly and properly state
the law on this subject.
The court did not err in instructing the
jury as to the degree of care required of the
appellant; at least, not as against the ap
pellant. The rule is well settled that car
riers are bound to use the highest practicable
degree of care to secure the safety of passen
gers.

There was no evidence of contributory neg
on the part of the appellee, and the
court might well have refused any instruc
tion at all upon that point.
Where a passen
ger is in his proper place in the car, and
makes no exposure of his person to danger.
there can be no question of contributory neg
ligence.
Decisions like that of Railway Co
v. Greene, 106 Ind. 279, 6 N. E. 603, in cases
of persons injured at a railroad crossing,
are not applicable to such a case as the one
at our bar.
The law is, as the jury were
told, that carriers of passengers
are liable
Any negligence
for the slightest negligence.
on their part is actionable.
Railroad Co. v.
Rainbolt, 99 Ind. 551.
The law will not tolerate any negligence on
the part of carriers, although they are not
insurers of the safety of their passengers.
The burden of overcoming the presumption
of negligence arising from evidence of the
occurrence
of an accident and injury to a
passenger is upon the carrier.
Packet Co.
v. McCooi. 83 Ind. 392; Railroad Co. v. Buck,
91; Ind. 346; Railroad Co. v. .\‘ewell, supra;
Railroad Co. v. Rainbolt. supra; Anderson v.
Scholey, 114 Ind. 553. 17 N. E. 125.
In Railroad Co. v. Pedigo, 108 Ind. 481, S
N. E. 627, the rule was applied in a case
growing out of the same occurrence as that
in which the appellee was injured.
The
twenty-second instruction asked by the ap
pellant, and refused. reads thus: “The court
further instructs you that by ‘negligence,’
when used in these instructions, is meant
either the failure to do what a reasonable
person would ordinarily have done under the
circumstances of the situation, or doing what
such person would not have done under the
existing circumstances."
This instruction
It is not proper in
was properly refused.
such a case as this to deﬁne negligence as it
In a case of
is deﬁned in this instruction.
this character, the omission to exercise the
ligence

MITIGATION
highest degree of practicable care constitutes
negligence, but in other cases the failure to
exercise ordinary care constitutes negligence.
Counsel are greatly in error in asserting, as
they do, that the instruction correctly fur
nishes the standard for the government of
the jury.
The appellant was, as we have
substantially said, bound to do more than
prudent men would ordinarily do,v since it
was bound to use a very high degree of care.
The duty of a railroad company engaged in
carrying passengers is not always discharged
by purchasing from reputable manufacturers
the iron rods or other iron-work used in the
construction of its bridges.
The duty of the
company is not discharged by trusting, with
out inspecting and testing, to the reputation
of the manufacturers, and the external ap
of such materials. The law re
pearance
quires that before the lives of passengers
are trusted to the safety of its bridges, the
company shall carefully and skillfully test
LAW DAM.-16
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and inspect the materials it uses in such
structures. This duty of inspection does not
end when the materials are put in place, but
continues during their use; for the company
is bound to test them, from time to time, to
ascertain whether they are being impaired
by use or exposure to the elements.
Manser
v. Railway Co., 3 Law ’1‘. (N. S.) 585; Rail
road Co. v. Suggs, 62 Tex. 323; Stokes v.
Railway Co., 2 Fost. & F. 691; Robinson
v. Railroad Co., 9 Fed. 877; Richardson v.
Railroad Co., L. R. 10 C. P. 486, L. R. 1 C.
P. Div. 342; Ingalis v. Bills, 9 Metc. 1; Frink
v. Potter, 17 Ill. 406; Bremner v. Williams,
1 Car. & P. 414; Hegeman v. Railroad Corp.,
13 N. Y. 9; Alden v. Railway Co., 26 N. Y.
102.

The decision in the case 0i.’ Railroad Co. v.
65 Ind. 527, is not in conﬂict with this
doctrine, for in that case an inspection was

Bwd,

made.

Judgment aﬂirmed.
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alleged, or that said ﬁrm expended the
sum alleged, or any sum, for clearing
(16 s. v. 516, 105 M0. 154.)
away débris, or that said ﬁrm had a lease
Supreme Court of Missouri, Division No. 2.. 'as alleged, or had paid rental as alleged,
or lost the use of said store-room, or that
June
11591.
the pretended unexpired term oi said lease
Appeal from St. Louis circuit court;
was of the value alleged, or any value, or
Amos M. TH..\Ysii, Judge.
that said ﬂrm expended the sum alleged,
This is an action ior damages caused by
or any sum, in recovering, handling. DreL
the negligent pulling down of a brick wall. serving, or removingsaid chattels, or that
upon the building in which piaintiffs‘stock
the plaintiffs were damaged in the sum of
of goods was stored in the city of St.
three thousand dollars. or any other sum,
Louis on November 17. 1877. The petition
And defendant asks to be
as alicg,c(i.
"
in this case was passed upon by this court
hence dismissed with his costs.
in this cause in 82 Mo. 150, and held good
The iollowing is a concise statement of
The answer is as iollows:
on demurrer.
the facts disclosed by the record which
“ Defendant,
ior answer to the petition of raise the questions now presented to this
Thomas E. Dillon, Martha Jessel, and Jo
to.wit: The
court ior determination,
Denies that
plaintiffs as copartners occupied, with a
seph Jessei. piainti!fs—I"irst.
Joseph Jessei, as husband of said Martha
stock of general merchandise, the ﬁrst
Jessel, is a necessary or proper party to ' ﬂoor of a three.story building numbered
this action, and says objection to him as 110 North Fourth street,in the city of St.
testator,
the defendant,s
‘a party herein will at all times be made. . Louis. and
Second. Denies that said Martha Jessei
Charles L. Hunt,0wned a ﬁve-story build
ing immediately adjoining it on the south.
and said Thomas E. Dillon were partners,
as alleged, and denies ‘said alleged ﬁrm or
On the night of the 13th day of November,
ﬁre, and
1877, the Hunt buildingcanght
said plaintiffs, or either of them, was or
were owners of or in possession of any of
all the interior combustible portions of it
burned, which left the north wall and a
the goods, wares, or chattels in the petipartition wail running east and west
tion mentioned, at the place mentioned,
standing, but in a very dangerous condi
or engaged in the business alleged. or that
tion, and liable at any time to fall over
said chattels were of the value alleged, or
upon the building occupied by plaintiffs.
of any value. Third. Defendant admits
Plaintiffs‘ stock of goods was consider
that Charles L. Hunt was the ownerof the
ably damaged by the iire and water on the
building and lot in the petition described,
day or two
night of November 13th.
but denies the same was adjoining any
store-room or building occupied by plain
after the ﬁre, chief of the fire department
tiffs. Fourth. Defendant admits a ﬁre,
Sexton. notiﬁed Hunt that the standing
walls were dangerous, and that he would
which defendant says was accidental’ and
have to remove them. After this notice.
occurred in his absence. and w as beyond
Hunt knowingly permitted others to go
control beiore it was discovered, did occur, and his building was in great part
upon his premises for the purpose of ta
ing the walls down, and while these per
destroyed thereby, but defendant denies
sons were so engaged, on the 17th of No
defendant knew.as aiieged,said walls and
vember, they negligently threw portions
chimneys left standing were in unsafe, in
secure,and dangerous‘ condition, or a nnlof the north wall mentioned above over
upon the building occupied by plaintiffs,
sauce. or liable to fall, as alleged, and de
by means whereof the latter building was
nies that it was defendant,s duty to abate
crushed, and the plaintiffs’ stock of goods
the same. Fifth. Defendant denies he was
damaged still more. This action is ior
in possession of said premises, walls, or
chimneys, as aileged,or had full or any
the recovery of the latter damage. Plain
control or direction of the same, and he
tiffs had several policies under which their
denies he allowed or permitted, either
stock of goods was insured against dam
knowingly, negligently. or in any way, age by ﬁre and water. After the ﬁre on
certain or any persons or person to enter
the 13th, and beiore the fall of the wall on
upon said premises ior the purpose alleged,
the l7th, the loss under these policies, ex
cepting one, resulting from ﬁre, were ad
or any purpose, or that their action injusted, and the policies canceled; and after
ured to defendant,s beneﬁt. Sixth. De
fendant denies that any person or persons
the fall of the wail,nnd beiore the institu
negligen tlyorunskillfully pushed or threw
tion of the suit, plaintiffs settled with the
or caused said walls, or portions there- company which issued the remaining pol
of, to fall, as alleged. or that the same
icy iora portion oi the losses occurring
There was evidence to sus
did so fnll,or that said house was crushed
thereunder.
tain the allcgations of the petition. Mr.
and destroyed, or the chattels contained
therein were covered with the débris.
Hunt died after the suit was brought. One
Seventh. Defendant denies heelther knew
of the principal issues at the trial was
or had good reason to know that said
whether or not Hunt authorized or per
person or any persons either undertook
mitted the parties who negligently threw
to tear down said walls. or intend
the walls down to go upon his premises
ed to adopt or did adopt the method
ior the purpose of taking them down; and
alleged in the petition, or that defend
during the progress of the trial Fred C.
ant neglected his duty as alleged, or Ziebig was permitted to testify, over the
objections and exceptions of plaintiffs.
permitted the work to he proceeded with
that he, as the agent of Mr. Hunt, had
as alleged. Eighth. Defendant denies any
made no arrangement with anybody ior
portions of said goods were mutilated
taking down the walls: that he did not
or otherwise injured either in the sum
at the time know the walls were be
as alleged or any other sum, or that ﬁxt
ing taken down, or that anybody had
ures were damaged as alleged or in sum

DILLON’
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been‘workingon them. John W. Munson,
‘another witness ior defendant, was also
permitted to testify.. over the objections
and exceptions of plaintiffs, to the effect
that he had a conversation with Mr. Hunt
about the walls after the notice from the
chief of the lire.department, and that he
had told Mr. Hunt not to do anything
with the walls at all that would affect his
.(Hunt,s) or the insurance companies‘ in
terest: that he told Hunt not to do any‘
thing with the pulling down of the walls
Walter C; Butler, another
until later.
witness on behalf of defendant, was per
mitted to testify, over the objections and
exceptions of the plaintiffs, to the effect that
the plaintiffs had $6.000 insurance on their
stock of goods, and that the plaintiff Dil
ion made claim to him orally for damages
under the policies. The court also admit
ted in evidence, over plaintiffs‘ objections
and exceptions,a written or printed claim
made by plaintiff Dillon to one of the in
surance companles for loss on plaintiffs’
stock of goods. This. with Butler,s state
ment and other evidence, tended to show
that plaintiffs had received some compen
sation irom the insurance companies un
der their policies for damages resulting
from the fall of the walls. Upon this last
point the courtgave theiollowing instruc
"
tion on hehaif of thedefendant:
(2) The
jury are instructed, if they ﬁnd from the
evidencethat the plaintiffs, under the name
‘of T. E. Dillon. had insured the stock of
goodsinjured by the falling of the walls of
I-Iunt’s building. and claimed and collect
ed irom the insurance companies. or any
of them, damages to such stock caused by
the falling of the walls as a result of the
ﬁre. then the jury are authorized and di
rected to deduct from the gross damage,
if any, which the jury may believe plain
tiffs have sustained in consequence of the
falling of the wall. the amount oi such
damages as plaintlifs are shown to have
collected from said insurance companies
"
Aft
occasioned by the falling of the wall.
er the jury had been out some time, con
sidering of their verdict. they sent to the
court the following written communica
tion: “To the Honorable Judge of the
Circuit Court, Room No. 5: The instructions of the court seem to have blended
the damage suit with the insurance.
We
wish to know if the parties having re
ceived insurance bars them out from dam
age from other parties. Please give us the
law upon this subject." Whereupon the
court, over the objection and exceptions
of the plaintiffs, gave to thejury the ioilowing additional instruction: " if the in
rors believe that after the walls fell the
plaintiffs claimed damages from the insur
ance companies that were occasioned by
the falling of the walls oi the Hunt build
ing, as well as ior damages caused by wa
ter, and thattheinsurancecompanies paid
plaintiffs ior any part or portion of the
damages so occasioned by the failing oi
the walls. as well as for damages occa
sioned by water, then, in estimating plain
tiffs damages in this case, you should de
duct whatever damages occasioned by the
falling of the walls he has already received
from the insurance companies. In other
words, the court instructs you that plain
titi is not entitled torecoverdamages from

or
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the defendant occasioned by the falling of
the walls that have already been paid by
the insurance companies. At the same time
the court instructs you that, ii any part of
plaintiff,s damages occasioned by the fall
of the walls has not been paid, he is en,
titled to recover in this action such part
as has not been paid, whatever you may
ﬁnd such amount to be; providing. under
the other instructions, you ﬁnd that de
fendant is liable in this action for the acts
of the persons who took down the wall."
The jury thereupon returned a verdict ior
defendant. Plaintiffs ﬁled their motion for
a new triai,saving the several points men
tioned above, which being overruled, they
ﬁled their bill of exceptions, and after
wards broughtthe case here by writ of er
ror.
C. P. & J. D. Johnson, for plaintiffs in
error. Noble 4‘. Orrlck, for defendant in
error.

J., (after statinglhe facts as
W hen this cause was here on the
iormer appeal, this court aﬂirmed the
judgment of the St. Louis court of ap
peals in reversing the judgment of the
St. Louis circuit court. Without repeat
ing at length the grounds upon which
the court of appeals held plaintiffs would
be .entitled to recover, it is suiiicient to
state that it was then held and sup
ported by the authorities that, where
a proprietor undertakes to do that upon
his land which is in its nature danger
ous to ad_ioininz proprietors, he must
use reasonable care to work no trespass
upon their possession,and it is immaterial
in such a case whether the work be done
by the proprietor or by an independent
contractor. Dillon v. Hunt, 11 Mo. App.
246.
So .on the trial of thiscause thecourt
‘
instructed the jury that if plaintiffs’ goods
were destroyed by the falling ofa brick
I wall then standing on the adjoining lot
1 of Charles L. Hunt, the present defendant,s
testator; that said wall was caused to
fall upon the store-room in which plain
tiffs’ goods were by and through the neg
ligence of certain persons who went upon
said premises ior the purpose of taking
. down said wall by and with the knowl
‘
edge and consent of said Hunt; and that
, said Hunt then and there had the custody
and control of the premises upon which
said wall stood,—then plaintiffs were enti
tled to recover of said Hunt’:-i estate. vIt
l will be seen at once that one of the most
\
re
' material facts necessary to plaintiffs,
covery was the privity of Hunt with the
parties who were pulling down the wall,
and plaintifis offered the direct evidence of
Mr. Sexton,thechlefof theﬁredepartment,
0 tending to show his ofﬁcial notice to Mr.
DHunt of the dangerous condition of the
wall, and directing him to have it taken
down, and of Mr. Fruin of .\Ir. Hunt,s de
sire to have him bid on the work of re
moving the wall, and his recollections of
the men who did the work. Un the part
of the defendant the court permitted Fred
Ziehig to testhy that he was Hunt’s agent
for the collecting of the rents, etc., of this
building, and that he (Ziebigi made no
contract with anybody to remove the
wall, and that he did not know the walls
were being taken down. To this evidence
GANTT, P.

above.)
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plaintiffs objected at the time. and saved
their exceptions. It was clearly incompe
tent. It was wholly irrelevant whether
Ziebig knew anything about the matter.
it was shown
Mr. Hunt was the owner.
beyond a peradventnre that he was in the
city the day after the ﬂre; talked with
Sexton in the immediate view oi the wall;
was notiﬁed then by Sexton at the time
to have it removed on account of its dan
ger. ln Hunt,s absence. notice to Ziehig

might under some circumstances have be
come notice to Hunt; but notice to Hunt
need never have become notice to Zie
big, as under the facts it was wholly
immaterial whether Ziehig had notice.
Again, the court, over the objection of
plaintiffs, permitted Manson. theinsurance
agent, to testify that he told Hunt not to
This conversation,
pull down the wall.
"
as to plaintiffs, was “res fnteralios acta.
It had nothing to do with plaintiffs’
rights, nor could it in theleast affect Hunt’s
responsibility.
The admission of this evi
dence of Zielﬂg nnd “unson. tending to
show want of notice in Hunt’ was clearly
erroneous.
But the most serious error committed
on the trial was the giving of the second
instruction on behalf of defendant, set
forth in full in the statement; of this cause,
and the subsequent instruction reiterating
the same idea given by the court of its
own motion. That instruction permitted
the jury, in assessing plaintiffs‘ damages,
to reduce the same by the amount of any
insurance money they might believe from
the evidence plaintiffs had received for
losses occasioned by the falling of the wall
on their goods. If plaintiffs’ goods were
damaged by the negligence of Hunt or his
employes, it was no concern of theirs that
piaintiffa were insured, and all the evi
dence of this insurance was irrelevant and
incompetent, and the instructions allow
ing this insurance as mitigating the dam
Few
ages of plaintitfs were erroneous.

propositions have

been so universally ac
Sutherland
and settled as this.
on Damages lays down the rule asioiiows:
“There can be no abatement of damages
on the principle of partial compensation
received for the injury. whereit comes from
a collateral source, wholly independent of
the defendant, and is as to him res inter
allos acta. A man who was working ior
a salary was injured on a railroad by the
The fact that
negligence of the carrier.
the employer did not stop the salary
of the injured party during the time
he was disabled was held not available
to the defendant sued for such injury
in mitigation. Nor will proof of money
paid to the injured party by an insur
er or other third person, by reason of
the loss or injury, be admissible to reduce
damages in favor of the party by whose
fault such injury was done. The payment
of such moneys not being procured by the
defendant, and they not having been
either paid or received to satisfy in whole
or in part his liability, he can derive no
in mitigation of
advantage
therefrom
damages ior which he is liable. As has
been said by another, to permit a reduc
.tion of damages on such a ground would
be to allow a wrong-doer to pay nothing,
and take all the beneﬁt of a policy of “ in
1
surance without paying the premium.
Suth. Dam. (1882,) p. 242. And he is sus
Cun
tained by the iollowingauthorities’
ningham v. Railroad Co., 102 Ind. 478, 1
E. Rep. 800; Weber v. Railway Co.. 35 N‘
J. Law, 412: Connecticut Mut. Life lns.Co.
v. New York 8: N. H. R. Co., 25 Conn. 265;
Hayward v. (.‘ain,l05 Mass. 2l3; Briggs v.
Railroad Co., 72 N. Y. 26; Insurance Co. v.
Bosher, 39 Me. 255. and many other cases.
That these errors contributed largely to
0
the verdict for the defendant is almost
self-evident; and. to the end that they
may be remedied in another trial, the judg
ment is reversed and the cause remanded.
All concur.
cepted
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WRIGHT

V.

BANK OF THE METROP
OLIS.

(18 N. E. 79, 110 N. Y. 237.)

Court of Appeals of New York.

October 2,

1888.

Appeal from supreme court, general term,
Fourth department.
About the 7th of January, 1878, one Henry
C. Elliott received from his correspondent in
Rome, N. Y., (B. Huntington Wright,) his
check for $2,000, payable to the order of El
liott, with a request from Wright that he
(Elliott) would meet some drafts Wright
would draw on him. and obtain payment
from the check. He accordingly honored the
drafts, and, having indorsed the check, pro
It was
cured its discount by the defendant.
not paid when presented. and Elliott being
unable to learn the reason, went to Rome to
He then learn
see the drawer of the check.
ed that the drawer had made a general as
signment for the beneiit of his creditors, and
stated his inability to do anything for Elli
ott. Finally, Elliott succeeded in obtaining
a number of shares of stock in dit1’erent rail
road companies, as collateral security to the
check then lying protested in the hands of
the defendant.
The history of the interview
resulting in the procuring of the stock by
Elliott as given on the trial is contradictory,
but the verdict of the jury shows that they
believed that which was given on the part
of the plaintiff. From the evidence thus
given it appears that the stock was in reality
the stock of Benjamin H. Wright, the fa
ther of B. Huntington Wright, and that it was
delivered by him to Elliott voluntarily, and
for the purpose of being used as a collateral
to his own note at six months, which was
to be used to take up the check; but the
stock was not to be sold for six months, as
it was then selling in market much below
what the father thought the stock was really
worth. The stock was owned by Mr. Wright,
as he said, for an investment, and he had no
idea of selling it; _but he allowed Elliott to
take it because he felt sorry for his situa
tion, and wanted to help him, as far as be
reasonably could, out of the diﬂiculty he
was in. Elliott took the stock and went to
New York, and had a talk with the cashier
and vice-president of the defendant. who re
served their decision as to whether they
would take the note and the tock.
Subse
quently, and on the 17th of January, the
cashier wrote that the stock being non-divi
dend paying, and the note six months paper,
it would be impossible to get it through the
board; and he suggested it would be much
better to obtain Mr. Wright,s consent to sell
the stock, and to make his (Elliott,s) account
good in that way. Elliott inclosed this note
to Mr. Wright in a letter addressed to “B.
H. Wright;" and in response, and on the 22
day of January. Benjamin H. Wright, the
owner of the stock, wrote Mr. Rogers, the
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cashier of defendant, refusing to sell the
stock, or to permit of its being sold.
Mr.
Rogers had never seen either of the Messrs.
Wright, and did not know there were two;
and subsequently, and about the 29th of Jan
uary, Eliiott told him that Mr. Wright au
thorized the sale of the stocks, and they
were immediately sold, less commission for
$2,261.50.
On the part of the piaintiff it was
claimed that Mr. Wright. the true owner of
the stocks, never gave any such authority to
sell them, and that he was unaware that
they had been sold until May 9, 1878. Feb
ruary 14, 1881, the stock reached the high
est price, down to the day of trial, selling on
that day for $18,003.
This action was com
menced October 7, 1879.
Mr. Wright, the
owner of the stock, was about seventy-six
years of age in Hay, 1878, and in the latter
part of that year went south, and returned
early in the year 1879. On the 9th of May,
1878, he made a demand upon the defendant
for the stocks, and tendered to it the amount
of the check and interest. being something
over $2,000.
The cashier stated the stocks
had been sold by the authority of the owner
thereof, as be supposed, given through Mr.
Elliott, and refused to deliver them or their
value.
The original plaintiff died since the
ﬁrst trial of the case, and the present one
was duly substituted. The court charged the
jury that if they found for the plaintiff he
was entitled to recover the highest price at
which the stocks could have been sold in the
market between the date of their actual con
version and a reasonable time thereafter, and
that the jury should ﬁx the reasonable time,
not arbitrarily or through sympathy or prej
udice; but they were to say what, under all
would be a reasonable
the circumstances,
time within which to commence this action,
and also, it may be, reasonable diligence in
prosecuting it; because if the action were
commenced in fact within a reasonable time
after the conversion of the stock. and had
been prosecuted
with reasonable diligence
since, then the piaintiff was entitled to re
cover the highest market price that the stock
reached between the date of the conversion
and the time of the trial, less the amount of
the check and interest, and with interest on
the balance.
This charge was duly excepted
to.
The jury found a verdict for $3,391.25.
There is no evidence which shows when the
Upon the rendi
stock reached that value.
tion of the verdict both parties moved to set
it aside, the plaintiii’ on the ground that he
was entitled, under the charge, to the high
est value of the stock down to the trial, and
the defendant on the ground that the dam
ages were excessive and contrary to evi
The court granted the motion of the
dence.
piaintiﬂf,
and set the verdict aside on the
ground stated, and denied the motion of the
defendant.
The defendant appealed to the
general term from both of such orders. That
court reversed the order setting aside the
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verdict, and ordered judgment thereon, and
afﬁrmed the order made on defendant,s mo
Judg
tion, refusing to set aside the verdict.
ment was then entered upon the verdict of
the jury, and from that judgment both sides
appeal to this court. and they also appeal
from the orders of the general term upon
which the judgment was entered.
v

W. E. Scripture, for plaintiff.

Joseph H.

Choate and John Delahunty, for defendant.

PECKHAM, J., (after stating the facts as
above.) This case comes before us in a
As both par
somewhat peculiar condition.
ties appeal from the same judgment, which
is for a sum of money only, it would seem
as if there ought not to be much difﬁculty in
obtaining its reversal.
It i obvious, how
ever, that a mere reversal would do neither
party any good, as the case would .then go
down for a new trial, leaving the important
legal question in the case not passed upon
by this court. This, we think, would be an
injustice to both sides. The case is here, and
the main question is in regard to the rule
of damages. and we think it ought to be de
cided. By this charge the case was left to
the jury to give the highest price the stock
could have been sold for, intermediate its
conversion and the day of trial, provided the
jury thought, under all the circumstances,
that the action had been commenced within
a reasonable
time after the conversion, and
dili
had been prosecuted .with reasonable
gence since. Authority for this rule is claim
ed under Romaine v. Van Allen, 26 N. Y. 309,
and several other cases of a somewhat sim
ilar nature, referred to therein. Markham v.
Jaudon, 41 N. Y. 235, followed the rule laid
down in Romaine v. Van Allen. In these
two cases a recovery was permitted which
gave the plaintiff the highest price of the
stock between the conversion and the trial.
In the Markham Case the plaintiff had not
paid for the stocks, but was having them
carried for him by his broker (the defend
Yet this fact was not re
ant) on a margin.
garded as making any difference in the rule
of damages, and the case was thought to be
controlled by that of Romaine.
In this state
of the rule the case of Matthews v. Coe, 49
N. Y. 57—62, came before the court. .The pre
cise question was not therein involved; but
the court, per Church, 0. J., took occasion to
intimate that it was not entirely satisﬁed
with the correctness of the rule in any case
not special and exceptional
in its circum
stances;
and the learned judge added that
they did not regard the rule as so ﬁrmly set
tled by authority as to be beyond the reach
of review whenever an occasion should ren
der it necessary.
One phase of the question
again came before this court, and in proper
form, in Baker v. Drake, 53 N. Y. 211, where
the plaintiff had paid but a small percentage
on the value of the stock, and his broker,

was carrying me same on a
the plaintiff had recovered in
the court below, as damages for the unau
thorized sale of the stock, the highest price
between the time of conversion and the time
of trial. The rule was applied to substan
tially the same facts as in Markham v. Jau
don, supra, and that case was cited as au
thority for the decision of the court below.
This court, however, reversed the judgment
and disapproved
the rule of damages which
had been applied.
The opinion was written
by that very able and learned judge, Rapal
lo, and all the cases pertaining to the subject
were reviewed by him, and in such a master
ly manner as to leave nothing further for
us to do in that direction. We think the rea
soning of the opinion calls for a reversal of
this judgment. In the course of his opinion
the judge said that the rule of damages, as
laid down by the trial court, following the
case of Markham v. Jaudon, had “been rec
ognized and adopted in several late adjudica
tions in this state in actions for the conver
sion of property of ﬂuctuating value; but
its soundness as a general rule, applicable
to all cases of conversion of such property,
has been seriously questioned, and is denied
in various adjudications in this and other
states."
The rule was not regarded as one
of those settled principles in the law as to
the measure of damages, to which the max
im stare decisis
should
be applied.
The
principle upon which the case was decided
rested upon the fundamental theory that in
all cases of the conversion of property (ex
cept where punitive damages are allowed)
the rule to be adopted should be one which
affords the plaintiff a just indemnity for the
by the sale of the
loss he has sustained
stock; and, in cases where a loss of proﬁts
is claimed, it should be, when awarded at
all, an amount sufﬁcient to indemnify the
party injured for the loss which is the nat
ural, reasonabie, and proximate result of the
wrongful act compiained of, and which a
proper degree of prudence on the part of the
complainant would not have averted. The
ruie thus stated, in the language of Judge
Rapallo, he proceeds to apply to the facts
of the case before him. In stating what in
his view would be a proper indemnity to the. .
injured party in such a case, the learned‘
judge commenced his statement with the
fact that the plaintiff did not hold the stocks
for investment;
and he added that. if they
had been paid for and owned by the plain
tiff, different considerations would arise, but
it must be borne in mind that we are treat-.
ing of a speculation carried on with the cap
ital of the broker, and not of the customer.
If the broker has violated his contract or‘
disposed of the stock without authority, the
customer
is entitled to recover such dam
ages as wonld naturally be sustained in re
storing himself to the position of .which he
has been deprived.
He certainly has no
the defendant,

v margin, and
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right to be placed in a better position than
he would be in if the wrong had not been
done.
The whole reasoning of the opinion
is still based upon the question as to what
damages would naturally be sustained by
the plaintiff in restoring himself to the posi
tion he had been in; or in other words, in re
purchasing the stock. It is assumed in the
opinion that the sale by the defendant was
.illegal and a conversion, and that plaintiff
had a right to disaﬂirm the sale, and to re
If
to replace the stock.
quire defendants
they failed, then the learned judge says the
fpiaintiffs remedy was to do it himself, and
,to charge the defendants with the loss nec.
0essarily sustained by him in doing so.
Is not this equally the duty of a plaintiff
who owns the whole of the stock that has
been wrongfully sold? I mean, of course, to
exclude all question of punitive damages
resting on bad faith. In the- one case the
plaintiff has a valid contract with the broker
to hold the stock. and the broker violates it
and sells the stock. The duty of the broker
is toreplace it at once, upon the demand of
the plaintiff. In case he does not, it is the
duty.of the plaintiff to repurchase it. Why
.hould. not the same duty rest upon a plain
tiff who has paid in full for his stock, and
has deposited it with another conditionally?
QThe broker who purchased it on a margin
for the plaintiff violates his contract and his
duty when he wrongfully sells the stock,
just as much as lfthe whole purchase price
.had been paid by the plaintiff.. His duty is
in each case to replace the stock upon de
.mand, and, in case he fall so to do, then the
duty of theplaintiff springs up, and he
.should repurchase the stock himself. This
gdutyit seems to me is founded upon the
.genera.l duty which one owes to another who
converts

his property

under

an honest

mis

,take, to render the resulting damage as
light as it may be reasonably within his
power to do. It is well said by Earl, J., in
‘Parsons v. Sutton, 66 N. Y. 92, that "the
.party. who suffers from a breach of contract
must so act as to make his damages as
small as he reasonably can. He must not
by inattention, want of care, or inexcusable
negligence permit his damage to grow, and
then charge it all to the other party. The
law gives him all the redress he should have
1by indemnifying him for the damage which
he necessarily sustains." See, also, Dillon
.v. Anderson, l3 N. Y. 231; Hogle v. Railroad
Co., 28 Hun, 363,—the latter case being an
action of tort. In such a case as this. wheth
.er the action sounds in tort or is based al
together upon contract. the rule of damages
is the same. Per Denio, C. J., in Scott v.
Rogers, 31 N. Y. 676; and per Rapallo, J.,
in Baker v. Drake, supra. The rule of dam
ages as laid down in Baker v. Drake, in
cases where the stock was purchased by the
broker on a margin for plaintiff, and where
the matter was evidently a speculation,
has
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been aﬂirmed in the later cases in this court.
See Gruman v.- Smith, 81 N. Y. 25;Colt v.
Owens, 90 N. Y. 368. In both cases the duty
of the plaintiff to repurchase the stock with
in a reasonable time is stated. I think the
duty exists in the same degree where the
plaintiff had paid in full for the stock. and
In Baker
was the absolute owner thereof.
v. Drake the learned judge did not assume
to declare in a case where the pledgor was
the absolute owner of the stock, and it was
wrongfully sold, the measure of damages
must be as laid down in the Romaine Case.
He was endeavoring to distinguish the cases,
and to show that there was a difference be
tween the case of one who is engaged in a
speculation
with what is substantially the
money of another and the case of an abso
lute owner of stock which is sold wrongful
ly by the pledges. And he said that at least
the former ought not to be allowed such a
rule of damages. It can be seen, however,
that the judge was not satisﬁed with the
rule in the Romaine Case, even as applied to
the facts therein stated.
In his opinion he
makes use of this language:
“ln. a case
.where the loss of probable proﬁts is claim
ed as an element of damage, if it be ever
allowable to mulct a defendant for such a
conjectural loss, its amount is a question
of fact, and a ﬁnding in regard to it should
be based upon some evidence."
In order to
.refuse to the plaintiff in that case, however,
the damages claimed, it was necessary to
overrule the .Markham Case, which was
done. Now, so far as the duty to repurchase
the stock is concerned, I see no difference in
the two cases. There is no material distinc
tion in the fact of ownership of the whole
stock, which should place the plaintiff out
side of any liability to repurchase after no
the of sale. and should render the defend
ant continuously liable for any higher price
to which the stock might rise after con
version and before trial.
As the same lia
bility on the part of defendant exists in
each case to replace the stock, and as he is
technically a wrong-doer in both cases, but
in one no more than in the other, he should
respond in the same measure of. damages
in both cases; and that measure is the
.
amoimt which, in the language of Rapallo, J.,
is the natural, reasonable. and proximate re-v
suit of the wrongful act complained of, and.
which a proper degree of prudence on the‘
part of the plaintiff would not have avert
ed.
The loss of a sale of the stock at th
highest price down to trial would seem t
be a less natural and proximate
result o
the wrongful act of the defendant in selling
it when plaintiff had the stock for an invest
ment, than when he had it for a speculation;
for the intent to keep it as an investment is
at war with any intent to sell it at any
price, even the highest.
But. in both cases
the qualiﬁcation attaches that the loss shall
only be such as a proiier degree of prudence

248

MITIGATION OF DAMAGES.

presume
on the part of the complainant would not
in favor of an investor that he
have averted, and a proper degree of pru
would have held his stock during all of a
period of possible depression,
dence on the part of the complainant con
and would
sists in repurchasing the stock after notice
have realized upon it when it reached theQ
highest ﬁgure, is to indulge in a presump
of its sale, and within a reasonable time.
If the stock then sells for less than the de tion which, it is safe to say, would not be
fendant sold it for, of course the complain
based on fact once in a hundred times.
To
ant has not been injured, for the difference formulate a legal liability based upon such
in the two prices inures to his beneﬁt. If it presumption I think is wholly unjust in such
sells for more, that difference the defendant . a case as the present.
Justice and fair deal
ing are both more apt to be promoted by ad
should pay.
It is said that as he had already paid for hering to the rule which imposes the duty
the stock once, it is unreasonable to ask the
upon the plaintiif to make his loss as light
owner to go in the market and repurchase it.
as possible, notwithstanding the unauthor
In ized act of the defendant, assuming, of
do not see the force of this distinction.
the case of the stock held on margin, the
course, in all cases, that there was good faith
plaintiff has paid his margin once to the on the part of the appellant. It is the nat
broker, and so it may be said that it is un
ural and proximate loss which the plaintiff;
reasonable to ask him to pay it over again
is to be indemniﬁed for, and that cannot be
in the purchase of the stock.
Neither state
said to extend to the highest price before
ment, it seems to me, furnishes any reason
trial, but only to the highest price reached
for holding a defendant liable to the rule
within a reasonable time after the plaintiff
of damages stated in this record.
The de
has learned of the conversion of his stock
fendant,s liability rests upon the ground that
within which he could go in the market and
repurchase it.
he has converted, though/in good faith, and
What is a reasonable time .
under a mistake as to his rights, the prop
when the facts are undisputed, and different
erty of the plaintiff. /The defendant is, there
inferences cannot reasonably be drawn from
fore, liable to respond in damages for the
the same facts. is a question of law.
See
value.
But the duty of the plaintiff to make
Colt v. Owens, 90 N. Y. 368; Hedges v. Rail
the damage as light as he reasonably may
road Co., 49 N. Y. 228.
rests upon him in both cases; for there is no
We think_that beyond all controversy in
more .legal wrong done by the defendant in
this case, and taking all the facts into con
selling the stock which the plaintiff has fully sideration, this reasonable time had expired
paid for than there is in selling the stock by July 1, 1878, following the 9th of May of
The highest price which the
which he has agreed to hold on a margin,
the same year.
and which agreement he violates by selling
stock reached during that period was $2,795,
it.
All that can be said is that there i a and, as it is not certain on what day the
plaintiff might have purchased, We think it
difference in amount, as in one case the plain
tiif’s margin has gone, while in the other fair to give him the highest price it reached
the whole price of the stock has been sacri
in that time.
From this should be deducted
ﬁced.
But there is no such difference in the the amount of the check and interest to the
legal nature of the two transactions as
day when the stock was sold, as then it is
presumed the defendant paid the check with
should leave the duty resting upon the plain
In all this discus
till‘ in the one case to repurchase the stock,
the proceeds of the sale.
and in the other case should wholly absolve sion as to the rule of damages we have as
him therefrom. A rule which requires a re
sumed that the defendant acted in good faith,
purchase ot the stock in a reasonable time in an honest mistake as to its right to sell
does away with all questions as to the high
the stock. and that it was not a case for
of the
punitive damages.
est price before the commencement
A careful perusal of the
suit, or whether it was commenced in a rea
whole case leads us to this conclusion. It is
sonable time, or prosecuted with reasonable
not needful to state the evidence, but we can
diligence; and leaves out of view any ques
not see any question in the case showing
bad faith, or indeed any reason for its exist
tion as to the presumption that plaintiff
would have kept his stock down to the time ence. The fact is uncontradlcted that the
when it sold at the highest mark before the defendant sold the stock upon what its oﬂi
day of trial and would then have sold it,
oers supposed was the authority of the owner
The opin
thereof given to them by Elliott.
even though he had owned it for an invest
ion delivered by the learned judge at gen
Such a presumption is not only of
ment.
quite a shadowy and vague nature, but is
eral term, while agreeing with the principle
of this opinion as to the rule of damages in
also, as it would seem, entirely inconsistent
with the fact that he was holding the stock this case, usta,ined the verdict of the jury
If kept for an invest upon the theory that, if the plaintiff had gone
as an investment.
ment, it would have been kept down to the
into the market within a reasonable time,
day of trial; and the price at that time there
and purchased an equivalent of the stocks
might be some degree of propriety in award
he would have paid the price
converted,
ing, under certain circumstances. if it were
which he recovered by the verdict. . This left
higher than when it was converted.
the jury the right to ﬁx what was a reason
But to
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able time, and then assume there was evi
In truth there
dence to support the verdict.
was no evidence which showed_the value of
the stock to have been anything like the
amount of the verdict, for the evidence show
ed it was generally very much less, and
sometimes very much more. But ﬁxing what
is a reasonable time ourselves, it is seen that
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the stock within that time was never of any
such value.
The judgment should he revers
ed, and a new trial granted, with costs to
abide the event.

EARL, FINCH, and GRAY, JJ., concur.
RUGER, C. J., and ANDREWS and DAN
FORTH, JJ., dissent. v
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