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CHAPTEE XVI.
REDEMPTION OF LANDS FROM TAX SALES.

It

is not the policy of the law that any man should forfeit his
estate because from inability, or even from negligence, he has
failed to meet his engagements or to perform his duties by some
exact day which has been prescribed by statute. On the contrary,

it is for

the welfare of every community, that the law should
favor the citizen in all reasonable measures for the preservation

of his

estate,

against

losses which might result from his misfor-

tunes or his faults, extending to him

sistent with justice to others and

all the liberality that is con-

proper regard to the interest of
the state.
The principle is recognized in the liberality shown to
those desirous to redeem from the forfeiture of mortgages, and in
a

the provisions made for redemption from

judicial sales.

It

is also

recognized in the laws providing for redemption from tax sales.
The statutes on this subject have little uniformity, but certain
general rules govern the right to redeem under them all ; and it
may be sufficient for our purposes to refer to these.
The statutes which give the right are to be regarded favoraAbundant reason for this is
bly and construed with liberality.
which
the
cases
in
recognize the rule. It has been justly
assigned
remarked that the right of the government to sell lands for taxes,'
it is accustomed to do, can only be maintained on " the abso1.

as

lute sovereignty of the state in the exercise of its taxing power.
But it is a severe exercise of power. To divest ownership, without
personal notice and without direct compensation, is the instance

in which a constitutional government approaches

most near to an

tends to modify this right is

Whatever
unrestrained tj^ranny.
the
citizen, and ought to be liberally construed, on
favorable to
the principle that remedial statutes are to be beneficially expounded. Eedemption is the last chance of the citizen to recover
his right of property."^
1 Woodward,

Heptiurn,

10

J., in

Gault's Appeal, 33 Penn. St., 94, 97.

Pet., 1; Corbett v. Nutt,

18

See

also Dubois v.

Grat., 074, and 10 Wall., 464; Patter.

LAW OF TAXATION.

364
2.

[CH. XVI.

But while the statutes are to be favorably regarded, it is

at

the same time to be borne in mind that the right to redeem comes
from the statute exclusively, and is to be asserted only in the

under the circumstances which are there prescribed.
The courts can grant no extension of the statutory time ; they
can make no exceptions from general provisions of the statutes to
meet the circumstances of hard cases ; and if the statutes fail to
cases

and

provide for the cases of disability, like those of infancy, coverture
or absence from the country, the courts are without authority to
The statutes of some states make special provisions for
do so.'
the cases of infants, and sometimes for other classes, permitting
redemption by them after the time allowed to owners generally
And where
has expired ; but such statutes are far from general.'^
Brindle, 9 Watts, 98 ; Masterson v. Boasley, 3 Ohio, 301 ; Jones v. Collins, 16 Wis., 594 ; Winchester v. Cain, 1 Kob., La., 431 ; Rice v. Nel.-on, 37
Iowa, 148 ; Sohenck v. Peay, 1 Dillon, 267. Where the deed was required to
lie twelve months in the town clerk's office, during which the party might redeem, it was held that it should be deposited with all convenient speed.
Four years after the sale was too late. Ives v. Lyon, 7 Conu., 504. Statutes
have sometimes provided for judicial proceedings to foreclose or cut off the
right to redeem, not only in cases where lands were to be forfeited for delinIn the latter case the proceedings will
quent t-^xes, but also in case of sales.
bo taken by the purchaser, who will be held to great strictness in complying
with the statute.
See Dentler v. State, 4 Blackf., 258; Gaylord v. Scarff, 6
Iowa, 179; Abell «. Cross, 17 id., 171. Such proceedings are not applicable
to sales for municipal taxes unless expressly made so.
Grimmer v. Sumner,
21 Wis., 179.
son

V.

'

ilcCormack v. Russell, 25 Penn. St., 185; Smith v. Macon, 20 Ark., 17;
Heard v. Walton, 39 Miss., 388. Redemption cannot be had in equity. Mitchell V. Green, 10 Met., 101. Except as it may be permitted by statute, and then
it must be under such conditions as the statute may attach. Craig v. Klanagin, 21 Ai-k., 319. Where the owner neglected to pay taxes or to redeem his
lands after sale, under a belief that the taxes had been paid, the mistake does
not entitle him to relief against the consequences of the omission.
Playter d.
Cochran, 37 Iowa, 258. A purchaser of lands which had been sold for taxes
prior to his purchase is not entitled to redeem because of having, after the

purchase, inquired of the treasurer if there were unpaid taxes, and been told
there were not ; at the same time making no inquiry for tax sales.
Moore?).
Hamlin, 38 Iowa, 482. Compare Van Benthuysen o. Sawyer, 36 N. Y., 150.

The pendency of the civil war, and the fact that the owner resided in a state
in rebellion, cannot enlarge his statutory right to redeem. Finley v. Brown,
22 Iowa, 638.
5

An infant

Merrill,

35

who has a right to redeem may sell it with the land.
Stout v.
47. As to redemption by infants and married women under

Iowa,
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tlie statute makes no provision for the redemption of an undivided
interest, the party owning such an interest can only redeem by
paying the whole redemption money.^
3. Whatever the statute may make provision for, subsequent
to the sale, in order to the protection of the interest of the parties
having the right to redeem, must be strictly performed. The
reasons which require this are the same that render imperative a

a

the publication

the right to

it

;

'

a

is

is

it

by the officers

no-

personal service upon the

resident.
owner in case he
known, and
of this nature must be strictly complied with.

substituted for

of

a

Perhaps the most usual requirement
tice to the tax payer, with sometimes

is,

strict compliance with all those provisions which are to be observed in the interest of the tax payer before the sale is made.

All

provisions

Nothing can be
cannot be waived
it,

by one who chances to be in possession of the land but who has
and
no interest in it,' and the owner may rely on his right to
statutes making exceptiona in their favor, see Jones v. Collins,
Lynch v. Brudie, 63 Penn. St., 206.

16

Wis., 594;

Wtiere

a

2

8

;

;

'

Quinn d. Kenney, 47 Cal., 147 People v. McE wen, 23 id., 54 Curl u.Watson,
Iowa,
35.
Where the statute permits redemption of an undivided interest,
25
the right may be enforced by mandamus. People v. Treasurer of Detroit,
Mich., 14. That rents and profits received by the tax purchaser cannot be
applied by way of equitable redemption, see Spengin v. Forry, 37 Iowa, 242.
As to the right of one tenant in common who redeems for all to retain the
land until the others repay their share, see Watkins v. Eaton, 30 Me., 529.
leasehold

interest was sold and was to be conveyed at the ex-

;

;

;

7

3

a

piration of two years from the sale, but the statute required the corporation, at
least six months before the expiration of two years from the sale, to cause an
advertisement to be published at least twice in each week, for six weeks succertain day they would be
cessively, that unless the lands were redeemed by
and
that
the six weeks must be comconveyed, held, that this was imperative,
pleted six months before the expiration of two years. Doughty v. Hope,
Denio, 594. See Jackson v. Estey, Wend., 148; Comstock b. Beardsley, 15
id., 348 Westbrook v. Willey, 47 N. Y., 457 Jenks v. Wright, 61 Penn. St.,
Wilson v. McKenna, 52 111., 43. And compare Wright v. Sperry, 21 Wis.,
410
If lands are improperly grouped and sold, this does not aflFect the right
331.
Penn v. Clemans, 19 Iowa, 372.
to redeem in parcels.

to

16

that at the time notice

;

is

v.

in possession, see Comstock v. BeardsThe occupation intended by
Hand
v. Ballou, 12 N. Y., 541.
given.

to be deemed

Davison,

ley, 15 Wend., 348
the statute

who
Bush

is

As

is

Wend., 148.

7

it

it

'

So held under the New York statute. The statute required notice to be given
was held that an occupant who had
to the party in possession if an}'; but
could not waive the right to the notice. Jackson v. Estey,
no interest in
id., 550.
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wait until he receives it before taking proceedings to redeem.*
Notice, when to be given bj an officer, is an official act, and
should be put in writing; but whether in writing or not, must be
distinct and full, and the evidence

in the proper

served

it should be pre-

of giving

office.^

As

to the persons who may redeem, something may depend
that any
The general rule
upon the phraseology of the statute.
is,

4.

one may redeem who has in the land an interest which would be

by the tax conveyance.^ A statute giving the right to
redeem to the " owner,'' will be construed to embrace the case of
the original owner, notwithstanding there
an outstanding tax
is

affected

It

law notice

4

mortgage

*"
;

a

;

or the assignee of

Penn. St., 40; Poughty v. Hope,
Denio, 594;
In Illinois has been decided that where hy

38

Blackf.,

husband who claims in

3

v. Smatliers,

v. State,

dowress

so may

358.

it

'Arthurs
Dentler

or

a

;

^

right of his wife

'

And

no title in the occupant'

a

a

's

a

;

a

a

may also embrace any one who has substantial interest
in the premises even wife having homestead right in her husband's lands,' or
lien creditor.*
A purchaser at sheriff sale
of the right of one in possession, may redeem, though he shows
title.*

to redeem was required

to be served on the

sessed, and the notice was not given, the tax deed was

person who was aseven though the

void

a

person assessed had no interest in the land, and though the purchaser had published notice in
newspaper three months before the time to redeem had expired, describing the land, stating his purchase, and also when the redemption

would expire.

Penn. St., 31.
Schenck v. Peay,

Dillon,

261

;

Pet.,

McBride

v.

County Auditor,

Schenck

19

Peay,

v.

1

Beale,

v.

Iowa,

3

Watts, 436.

Adams

«

10

51

1

Hepburn,

v.

v.

Dillon,

478.

61.

Dillon,

269.

And

see as lessees, etc.,

Byington

v. Rider,

Iowa, 506.

Dubois
Rice

Ti.

" Faxon

v.
V.

Woodburn,
Hepburn,

Nelson,

27

10 Penn. St., 511.

10 Pet.

Iowa,

1.

Shearer

148.

The statute gave the right to the " mortwas held the assignee was included.
The redemption is for

v. Wallace, 101 Mass., 444.

gagee," and

it

'

*

■"

9

Journeay,

Lancaster

'

*

Hoey,

2

Dubois

v.

1
;

Broughton

s

'

9

Barnard v. Hoyt, 63 111., 341. In Missouri the statute required
the certificate of purchase to be recorded, and gave the owner two years after the sale in which to redeem. It was held that recording the certificate
■was essential.
Morton v. Keeds, Mo., 878.
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party claiming the land by executory contract.^ And one
interested in lands sold in solido may redeem for all.'
Probably
none of the statutes are so restricted in the terras in which they
or

a

grant the right to redeem as to fail in protecting all interests like
those which have been mentioned, and all others of a beneficial
cbnracter.

A

u.

stranger to the title cannot defeat a tax purchase by re-

The purchaser has acquired

demption.

a

title which is subject

; and no payment
only to the right of those interested
of the amount by a stranger, and no acceptance of it by any
official from a stranger, can affect this right.* Probably the acceptance of the redemption money by the purchaser himself would

to redeem

preclude his afterwards claiming rights under his purchase ; but
nothing short of his own recognition of the unauthorized act of
one who,

if he had no interest, would be

could conclude him in such

a mere

intermeddler,

a case.'*

Although redemption is

statutory right, yet a party attempting in good faith to make it may be relieved against the
mistakes or frauds of the officer or of the purchaser.
If he has
6.

a

attempted to redeem, and done all he was required to do by those
entitled to receive the money, the sale is discharged even though,
in consequence of the mistake of the officer, he has paid less than
the proper amount.^

But where one claims to have discharged

the benefit of the owner as well as the holder

Smith,

31

N. J.,

of the mortgage.

Duncan

v.

325.

' One who has bought the land by executory contract

may compel the purof
the
to
him
on
receipt
redemption
taxes
to
money. Rogers
assign
chaser for
v. Butter,

11

Gray, 410.

Pingree, 43 Me., 299. It appears to be the rule in Iowa that one
must redeem all he has a right to redeem, and cannot compel the purchaser
Curl v. Watson, 25 Iowa, 135 ; Jacobs v. Porter, 34 id., 343,
to accept less.
v. McEwen, 23 Cal., 54.
People
See
345.
' Loomis

3 See

V.

Eaton

v.

North,

25

Wis.,

514 ; Cousins v.

Allen,

28 id., 233.

Byington v. Bookwalter, 7 Iowa, 513 ; Penn v. Clemens, 19 id., 372. The
officer to whom redemption is made need have no proof that the person offering to make it is authorized to do so, unless the statute requires this. Chapin
*

V.

Curtenius,

15 111., 427.

it was decided that the reall of the
demption was elfeotual, though by mistake of the county treasurer
Mott, 53
i>.
taxes were not included which should have been. And see Price
Iowa, 559.
St., 315; Dietrick ». Mason, 57 id , 40; Nobles. BulHs, 33
5

Thus, in Budd,

Penn.

v.

Tompkins,

47 Penn, St., 359,
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by the payment of all taxes demanded of
him, which was less than the whole, it must appear that no reIf when he applied to
sponsibility for the error rests upon him.
the treasurer to redeem, that officer was left to understand that

lands from

a

tax

sale,

only a certain sale was inquired for, and received the money upon
that alone, this will not discharge any other sale.''
7. The purchaser may waive strict compliance with the statutes.
This he will do if he receives payment after the day.^ But such
a transaction
a purchase

;

^

is to be regarded purely as a redemption, and not as
as would be also an assignment made by the pur-

chaser to the original owner, on a claim being made by the latter

of

a

right to redeem.*

Eedemption gives no new title ; it simply relieves the land
And this is true whether
from the sale which had been made.
is
made
before the statutory time had expired, or by
redemption
8.

consent of the purchaser afterwards.^

If

the purchaser had any

other title or interest in the land besides that redeemed

from,

it

entirely unaffected ; his acceptance of the redemption
money cannot estop him from setting it up and relying upon it.'
9. The purchaser has no title to the land until tbe time for reHe has consequently no constructive posdemption has expired.
remains

If

'

Lamb v. Irwia, G9 Penn. St., 436.
redemption is prevented by tlie oflBcer
refusing to give a statement and receive tlie amount, tbe title is not cut oflf.
Van Bentliuysen
-

Co.\e

V.

v.

Wolcott,

Sawyer,
27

36

N. T.,

150.

Penn. St., 154; Philadelphia v. Miller, 40 id., 440.

Coxe V. Wolcott, 27 Penn. St., 154. In Rogers v. Johnson, 70 id., 234, a
written agreement given by the purchaser to the owner, agreeing to convey
on being paid the amount of the bid with twenty-flve per cent, additional, was
So is a tender to the purchaser sufficient,
regarded as a good redemption.
under
the
law
is to be made to the treasurer.
redemption
though,
Brougliton
3

Price -o. Mott, 53 id., 815. In Massachusetts one entitled to redeem should make tender to the purchaser, notwithstanding he has while disseized made conveyance to another. Faxon c.
Wallace, 98 Mass., 44. See Same v. Same, 101 id., 444. A tender, accepted
or not, is equivalent to redemption. Sperry v. Gibson, 3 W. Va., 523; Brooks
V.

0.

Journeay,

Hardwick,
^ Coxe V.

51

5

Penn.

St.,

31.

And

see

La. An., 675.

Sartell,

31

Penn. St., 480.

See Steiner i). Coxe, 4 id., 13.

Wolcott, 37 Penn. St., 154. For the general rule, see
Improvement Co., 35 id., 56 ; Cuttle v. Brockway, 32 id., 45 ; Jenks
61 id., 410; Gray v. Coan, 30 Iowa, 536.
5 Coxe V.

«

Cooper

V.

Bushley, 73 Penn. St., 353.

Phillips
v.

v.

Wright,
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XVI,]

REDEMPTION OF LANDS FROM TAX SALES.

session of the premises,

369

right to go upon and make
"use of them than any stranger to the title would have.
His entry
iipon the premises would be a tre.'^pass upon the possession, actual or constructive, of the owner, who might recover against him
and no more

for any injury committed.*
10. Neither the purchaser

nor the of&cer can add conditions to

A

direct attempt to do this would so manifestly be an attempt to legislate to the prejudice of the owner,
that nothing could be said in justification of it. But peculiar
cases, which would amount to this in legal effect, sometimes rethe right to redeem.

Thus, where the
quire to be tested by the general principle.
land of one person was irregularly sold with that of others, but
the infirmity in the sale was afterwards cured by a healing act, it
was held, that the owner could not be required, as a condition to
redemption, to pay any more than the proportion of the bid that
this being all that he could
have been charged with had the sale been regular.^ So if the
purchaser has paid taxes, subsequently assessed upon the land,
he cannot demand these as a condition to redemption, unless this
was

to his land

fairly chargeable

;

And, if a resident's lands have
is the provision of the statute.^
been assessed and sold as nonresident, their character has been
fixed for all the purposes of that proceeding, and the owner cannot be required to redeem on any different terms from a nonresident.*

In

it is important to understand
what authority the legislature retains over them, especially in
view of the very fr'equent and radical changes which are made in
the law, and which in terms if not in intent apply to inchoate
11.

the matter of tax sales,

transactions previously had, as well as to those which are to take
place under the new law. The question, for instance, whether
a statute
'
St.,

extending the right to redeem can be applied to pre-

Shalemiller v. McCarty,
94; Lightner v. Mooney,

55 Penn.

See Ganlt's Appeal, 33 Penn.
This may possibly be otherwise

St., 186.

Watts, 407.

10

under some statutes, but there can be no question that the general
stated in the text.
counties in Kansas, see Parr
3 Stephens v.
*

As to the right
Haughey, 5 Kan., 035.

«. Mason, 57 Penn. St., 40.

= Dietrich

Garabaldi

Holmes,

v.

34

Jenkins,

30
37

v.

Ark.,
Ark.,

48.
458.

rule

is

to redeem from the

370
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vious sales, is one constantly liable to arise, and vrtich, in fact,
has arisen in several cases.

If

the time to redeem

before the passage
the statute can have no effect upon

has already expired

of the statute, it is manifest
the sale.
The title has now become absolute, and the legislature
can no more create rights in the land in favor of the former owner
But if the time has not exthan in favor of any other person.
pired, and redemption is

still open to the owners, the want of

piower is not so entirely beyond dispute.

In one case it has been decided that the time for redemption
might lawfully be extended from one year to two, after the sale
had taken place.
The decision is reasoned on the liberal construction which should be put upon redemption laws ; and the conclusion was just, if no other considerations need be taken into the
account.^
Other cases have held the contrary, and, as we believe,
on reasons that are conclusive.

They plant themselves upon the
Now the
principle that the obligation of contracts is inviolable.
It is made under the
purchase at a tax sale is clearly a contract.
as
it
law
then exists, and upon the terms prescribed by the law.

No subsequent statute can import new terms into the contract, or
add to those before expressed.
If it could be changed in one
particular, it could be in all ; if subject to legislative control at
The same rule ought in morals to
all, it is wholly at its mercy.^
apply to a statute shortening the time to redeem ; as it is equally
unjust to legislate against the owner of the land in such circumstances as in his favor.
But with him there is no contract when
the sale is made, and perhaps the remedy by redemption which
the statute gives him, like remedies in general, is subject to legislative discretion.^
'

Gault's Appeal,

« Robinson c.

33

Penn. St., 94.

Howe, 13 Wis., 341; Dilcemau v. Dikoman,
Goeneu s. Schroeder, 8 Minn., 387. And see Cargill ». Power,

'It

11
1

Paige, 484;

Midi.,

309.

was so intimated in Robinson u. Howe, 13 Wis., 341, and Smitli v. Packard, 13 id., 371. The riglit to shorten the time to redeem from a mortgage
sale was affirmed in Butler v. Palmer, 1 Hill, 324, but denied in Cargill v.

Power, 1 Midi., 369, on tlie ground that the right pertained to the contract itself which the parties had made ; that is to say, to the mortgage.
And see
State V. Commissioners of School, etc.. Lands, 4 Wis., 414.

