PAET V

OF ACTIONS AGAINST CARKIERS

CHAPTER XVI.

THE ACTION AND THE DAMAGES.

177. FINN V. WESTERN RAILROAD CORPORATION,

112 Mass. 524; 17 Am. B. 128. 1873.

PART V

Action on contract for shipment of shingles. No consignee was

named in the bill of lading, but evidence was introduced to show

that one bunch in six or eight of the shingles was plainly marked

"J. S. Clark, Southampton, Mass." Shipment was by Erie
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Canal to Greenbush, thence by defendants' railroad to destina-

tion. Defendants' agents at Greenbush wrote plaintiff that

there was no consignee named in the bill of lading, and plaintiff

mailed a letter giving direction. This the agent testified he did

not receive. The shingles were burned in defendants' warehouse.

CHAPTER XVI .

Plaintiff had meantime drawn on Clark for the price and the

draft had been paid. The jury found that defendants' agent did

.

see the full address of the consignee on the bunches of shingles.

THE ACTION AND THE DAMAGES.

Verdict for plaintiff. Exceptions by defendant.

Wells, J. The only question argued by the defendant, upon
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these exceptions, is whether the action for loss of the property

177.

can be maintained by and in behalf of Finn. It is contended

FINN V. WES TERN RAILROAD CORPORATION,

that if there was a delivery, with proper directions for the trans-

112 Mass. 524 ; 17 Am. R. 128.

portation, so as to charge the defendant with responsibility as

1 73.

carrier, then the title to the property had passed to Clark, the

consignee; and the right of action for injury to it was in him

alone. On the other hand, if proper directions for its transpor-

tation had not been given, then the defendant is not liable at

all as carrier, according to the former decision in 102 Mass. 283.

It is not contended that the defendant is liable as warehouseman.

In either aspect of the case, upon this view of the law, no re-

covery could be had by Finn.
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WELLS, J. The only question argued by the defendant, upon
the e exceptions, is whether the action for loss of the p roperty
can be maintained by and i n behalf of Finn. It is contended
that if there was a delivery, with proper directions for the trans
portation, so as to charge the defendant with responsibility as
carrier, then the title to the property had passed to Clark the
consignee ; and the right of action for injury to it was in him
alone. On the other hand, if proper directions for its tran por
tation had not been given then tlie defendant is not liabl at
all as carrier, according to th e former deci ion in 102 Mass. 2 3.
It is not contended that the defendant i liable as war houseman.
In either a pect of the ca. e upon this view of the law, no re
cov ry could be had by Finn.
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The jury having found that the defendant became responsible

as carrier, the case is now presented only in that aspect. We

think also that the facts, as disclosed by the present bill of ex-

ceptions, show that the title to the property had passed to Clark

before the loss occurred; leaving in Finn at most only a right of

stoppage in transitu.

The liabilities of a common carrier of goods are various ; and,

when not controlled by express contract, they spring from his

legal obligations, according to the relations he may sustain to

the parties, either as employers, or as owners of the property.

Prima facie, his contract of service is with the party from

whom, directly or indirectly, he receives the goods for carriage ;

that is, with the consignor. His obligation to carry safely, and

deliver to the consignees, subjects him to liabilities for any fail-

ure therein, vv'hich may be enforced by the consignees, or by the

real owners of the property, by appropriate actions in their own

names, independently of the original contract by which the ser-

vice was undertaken. Such remedies are not exclusive of the

right of the party sending the goods, to have his action upon the
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contract implied from the delivery and receipt of them for car-

riage. This, in effect, we understand to be the result of the

elaborate discussion of the principles applicable to the case in

Blanchard v. Page, 8 Gray, 281. That decision may not be pre-

cisely in point, as an adjudication, to govern the case now before

us ; for the reason that there was a written receipt or bill of lad-

ing for carriage by water, and the plaintiffs were acting in the

transaction as agents for the owners of the goods; yet the gen-

eral principles evolved do apply, and are satisfactory to us for

the determination of the present case.

When carrying goods from seller to purchaser, if there is noth-

ing in the relations of the several parties except what arises from

the fact that the seller commits the goods to the carrier as the

ordinary and convenient mode of transmission and delivery,

in execution of the order or agreement of sale, the employment is

by the seller, the contract of service is with him, and actions

based upon that contract may, if they must not necessarily be,

in the name of the consignor. If, however, the purchaser desig-

nates the carrier, making him his agent to receive and transmit

the goods; or if the sale is complete before delivery to the car-

rier, and the seller is made the agent of the purchaser in re-

spect to the forwarding of them, a different implication would

arise, and the contract of service might be held to be with the

purchaser. This distinction, we think, must determine whether

the right of action upon the contract of service, implied from

the delivery and receipt of goods for carriage, is in the consignor
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The jury having found that the defendant became responsible
as carrier, the case is now presented only in that aspect. We
think also that the facts, as disclosed by the present bill of ex
ceptions, show that the title to the property had passed to C lark
before th e loss occurred ; leaving in Finn at most only a right of
stoppage in transitii.
The liabilities of a common carrier of goods are various ; and,
when not controlled by express contract, they spring from bis
legal obl igations, according to the relations he may sustain to
the parties, either as empl oyers, or as owners of the property.
Prima f acie, h is contract of service is with the p arty from
whom, directly or indirectly, he receives the goods for carriage ;
that is, with the consignor. His qbligation to carry safely, and
deliver to the consignees, subjects him to liabilities for any fail
ure therein, which may be enforced by the consignees, or by the
real owners of the property, by appropriate actions in their own
names, independently of the original contract by which the ser
vice was undertaken. Such remedies are not exclusive of the
right of the party sending the goods, to have his action upon the
contract implied from the delivery and receipt of them for car
riage. Thi. , in effect, we understand to be the result of the
elaborate discussion of the principles applicable to the case in
Blanchard v. Page, 8 Gray, 281. That decision may not be pre
cisely in point, as an adjudication, to govern the case now before
us ; for the reason that there was a written receipt or bill of lad
ing for carriage by water, and the plaintiffs were acting in the
transaction as agents for the owners of the goods ; yet the gen
eral principles evolved do apply, and are satisfactory to us for
the determination of the present case.
When carrying goods from seller to purchaser, if there is noth
ing in the relations of the several parties exc pt what arises from
the fact that the seller commits the goods to the carrier as the
ordinary and convenient mode of transmission and delivery,
in execution of the order or agreement of sale, the employment is
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nates the carrier, making him his agent to receive and transmit
the goods ; or if the sale is complete before deli very to the car
rier, and the seller is m ade the agent of the purchaser i n re
spect to the forwarding of them, a different implication would
arise, and the contract of service might be held to be with the
purchaser. This distinction, we think, must determine whether
the right of action upon the contract of service, impl ied from
the delivery and receipt of goods for carriage, is in the consignor
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or in the consignee. In the case of Blanchard v. Page the action

was maintained in the name of the consignors, who were merely

the agents of the owners in forwarding the goods. But that was

explicitly on the ground of the express contract with them, em-

bodied in the receipt or bill of lading.

As already suggested, the consignee, by virtue of his right of

possession, or the purchaser, by virtue of his right of property,

may have an action against the carrier for the loss, injury or

detention of the goods, though not party to the original contract.

Such action is in tort for the injury resulting from a breach of

duty imposed by law upon the carrier ; or, in the language of the

early cases, upon ' ' the custom of the realm. ' '

There are many cases, both in England and in the United

States, in which the doctrine appears to be maintained that, ex-

cept when there is a special contract, a remedy for injury result-

ing from breach of duty by a carrier, can be had only in the

name and behalf of some one having an interest in the property

at the time of the breach, which is injuriously affected thereby.

The rule might well be conceded, if the exception were not too
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restricted. It will hold good in actions of tort, because they are

founded upon injury to some interest or right of the plaintiff.

And the cases which support this view are mostly, if not alto-

gether, actions of tort. This is true of the leading early case

from which the doctrine is mainly derived: Dawes v. Peck, 8

T. R. 330; also of Griffith v. Ingledew, 6 S. & R. (Pa.) 429, 9 Am.

D. 444 ; Green v. Clark, 5 Denio, 497, 13 Barb. 57, and 2 Ker-

nan, 343; and does not appear from the report to be otherwise

in Krulder v. Ellison, 47 N. Y. 36, 7 Am. R. 402. In discussing

the grounds of decision it seems to have been assumed by various

judges, as we think erroneously, that the right of recovery neces-

sarily involved the question with whom the original contract of

service was made. And the effort to make the inference of law

as to that contract conform to what was deemed the proper de-

cision as to the right to recover for the injury, has led to some

statements of legal inference which appear to us to be somewhat

overstrained. Thus in Dawes v. Peck, it is said by Lawkence,

J., that, in the payment of freight by the consignor, he is to be

regarded as the agent of the consignee; that the carrier gen-

erally knows nothing of the consignor, but looks to the person

to whom the goods are directed. In Freeman v. Birch, 1 Nev.

& Man. 420, it is said by Parke, J., "In ordinary cases the

vendor employs the carrier as the agent of the vendee." In

Green v. Clark, 13 Barb. 57, it is said by Allen, J., that when

the consignee is the legal owner, or the property vests in him by

the delivery to the carrier, "it is an inference of law, and not
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or in the consignee. In the ca e of Blanchard v. Page the action
was maintained in the name of the consignors, who were merely
the agents of the owners in forwarding the goods. But that was
explicitly on the ground of the express contract with them, em
bodied in the receipt or bill of l ading.
As al ready suggested, the consignee, by virtue of his right of
posses ion, or the purchaser, by virtue of his right of property,
may have an action against the carrier for the lo s, inj ury or
detention of the goods, though not p arty to the original contract.
Such action is i n tort for the injury resulting from a breach o f
duty imposed by law upon the carrier ; or, i n the language of the
early cases, upon " the custom of the realm. "
There are many cases, both in England and i n the United
States, i n which the doctrine appears to be maintained that, ex
cept when there i s a special contract, a remedy for injury result
ing from breach of duty by a carrier, can be had only in the
name and behal f of some one having an interest in the property
at the time of the breach, which is injuriously affected thereby.
The rule might well be conceded, if the exception were not too
restricted. It will hold good in actions of tort, because they are
founded upon injury to some interest or right of the plaintiff.
And the cases which support this v iew are mostly, i f not alto
gether, actions of tort. This is true of the leading early case
from which the doctrine is mainly derived : Dawes v. Peck, 8
T. R. 330 ; also of G riffith v. Ingledew, 6 S. & R. ( Pa. ) 429, 9 Am.
D. 444 ; Green v. Clark, 5 Denio, 497, 13 Barb. 57, and 2 Ker
nan, 343 ; and does not appear from the report to be otherwise
in Krulder v. Ellison, 47 N. Y. 36, 7 Am. R. 402 . I n discussing
the grounds of decision it seems to have been assumed by various
j udges, as we think erroneously, that the right of recovery neces
sarily involved the question with whom the original contract of
service was made. And the effort to make the inference of l aw
as to that contract conform to what was deemed the proper de
cision as to the right to recover for the injury, has led to some
statements of legal inference which appear to us to be somewhat
overstrained. Thus in Dawes v. Peck, it is said by LAWRENCE,
J., that, i n the payment of freight by the consignor, he is to be
regarded as the agent of the consignee ; that the carrier gen
erall y lmows nothing of the consignor, but looks to the person
to whom the goods are directed. I n Freeman v. Birch, 1 Nev.
& Man. 420, it is said by P ARKE J., " In ordinary cases the
vendor employs the carrier as the a O'ent of the vendee. ' ' I n
Green v. Clark, 13 Barb. 5 7 , it is said b y A LLEN J . , that when
the consignee is the legal owner, or the property vests in him by
the delivery to the carrier, " it is an inference of law, and not
681
,

,

§ 177
§ 177 ACTIONS AGAINST CAKRIEES OF GOODS.

a presumption of fact, that the contract for the safe carriage

is between the carrier and consignee, and consequently the latter

has the legal right of action." But in the same case in the

Court of Appeals, 2 Kernan, 343, it was regarded as immaterial

by whom the contract was made, and whether the plaintiff was

consignor or consignee, for the purposes of an action of case for

negligence by which his property was injured.

In Griffith v, Ingledew, the dissenting opinion of Gibson, J.,

assuming that the contract of carriage formed the basis of the

action, combats with great force of reasoning the proposition

that a contract with the consignee is the legal result of the re-

ceipt of goods by a carrier, when no privity with, or authority

from, the consignee is shown, and none professed by the con-

signor at the time, unless the direction of the goods to the ad-

dress of the consignee can be taken to be such profession.

The whole force and effect of the reasoning in Blanchard v.

Page is in the same direction. The ordinary bill of lading or

receipt, given to the consignor by the carrier, simply expresses

what is the real significance of the transaction independent of
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the writing. There is no reason for giving a different interpreta-

tion to, or drawing a different inference from, the acts of parties,

because of a writing which is nothing but a voucher taken to pre-

serve the evidence of those acts.

"Whatever remedy is sought in contract must necessarily be

sought in the name of the party with whom the contract is en-

tered into, whether it be special, that is, express or implied. The

question then is simply this : In the absence of an express agree-

ment, with whom is the carrier's contract of employment and

service in respect of goods delivered to him by the seller to con-

vey to the purchaser, when there is no privity or relation of

agency between the carrier and the purchaser save that which

springs from possession of the goods, and the seller has no au-

thority to make a contract for the purchaser except what is to

be implied from the agreement of purchase or the order for

the goods?

The law imposes upon the carrier the duty to transport the

goods, allows him a reasonable compensation, and gives him a lien

upon the goods for security of its payment. It also implies a

promise on the one part to carry and deliver the goods safely,

and on the other, to pay the reasonable compensation. These

two promises form the contract. Each is the counterpart and

the consideration of the other. If the contract of carriage is

with the consignee, the reciprocal promise to pay the freight

must be his also. Against this inference are the considerations

that the seller is acting in his own behalf in making the delivery,
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a presumption of fact, that the contract for the safe carriage
is b tween the carrier and consignee, and consequently the latter
has the legal right of action. ' ' But i n the same case in the
Court of Appeals, 2 Kernan, 343, it was regarded as immaterial
by whom the contract was made, and whether the plaintiff was
consignor or consignee, for the purpose"' of an action of case for
negligence by which his p roperty was injured.
In G riffith v. Ingl edew, the dissenting opinion of GrnsoN, J.,
assuming that the contract of carriage formed the basis of the
action, combats with great force of reasoning the proposition
that a contract with the consignee is the legal result of the re
ceipt of goods by a carrier, when no privity with, or authority
from, the consignee is shown, and none professed by the con
signor at the time, unless the direction of the goods to the a d
dress of the consignee can be taken to be such profession.
The whole force and effect of the reasoning in Blanchard v.
Page is in the same direction. The ordinary bill of lading or
receipt, given to the consignor by the carrier, simply expresses
what is the real significance of the transaction independent of
the writing. There is no reason for giving a different interpreta
tion to, or drawing a di fferent inference from, the acts of parties,
because of a writing which is nothing b ut a voucher taken to pre
serve the evidence of those acts.
Whatever remedy is sought in contract must necessarily be
sought in the name of the party with whom the contract is en
tered into, whether it be special, that is, express or implied. The
question then is simply this : In the absence of an express aO'ree
ment, with whom is the carrier 's contract of employment and
service in respect of goods delivered to him by the sel ler to con
vey to the purchaser, when there is no privity or relation of
agency between the carrier and the purchaser save that which
springs from possession of the goods, and the seller has no au
thority to make a contract for the purcha er except what is to
be implied from the agreement of purchase or the order for
the goods �
The law i mposes upon the carrier the duty to transport the
good , allows him a reasonable compensation , and gives him a lien
upon the goods for security of its payment. It also impl ies a
promise on the one part to carry and deliver the goods safely,
and on the ther, to pay the reasonable compensation. These
two promises form the contract. Each is the counterpart and
the consideration of the other. If the contract of carri age is
with the consignee, the reciprocal promise to pay the freight
mu t be hi. also. Against this inference are the considerations
that the seller is acting in his own behalf i n making the delivery,

FINN
FINN V. WESTERN R. R. CORPORATION. § 177

and the goods remain his property until the contract with the

carrier takes effect. The title of the purchaser does not exist

until that contract is made. It follows as a result. The carrier

is not agent for either party, but an intermediate, independent

principal. If made an agent of the consignee, his receipt of

the goods cuts off the right of stoppage in transitu on the one

hand, and satisfies the statute of frauds on the other. He has a

right to look for his compensation to the party who employs

him, unless satisfied from his lien. The fact that, as between

seller and purchaser, the purchaser must ordinarily pay the

expenses of transportation as a part of the cost of the goods,

does not affect the relations of contract between the carrier and

either party. We discover nothing in the nature of the trans-

action, and we doubt if there is any thing in the practice or un-

derstanding of the community, which will justify the inference

that one to whom goods are sent by carrier, without direction

or authority from him, other than an agreement of purchase or

consignment, is the party who employed the carrier and is bound

to pay him; unless he assumes such liability by receiving the
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goods subject to the charge.

The contract is made when the goods are received by the car-

rier. If it is then the contract of the consignee, it will not cease

to be so, and become the contract of the consignor, by reason of

subsequent events. Suppose, then, the seller exercises his right

of stoppage in transitu. Is the purchaser still liable to the car-

rier for the unpaid freight ? Suppose the contract of sale to be

without writing and within the statute of frauds. The contract

of the carrier is not within the statute, and the authority to the

seller to make such contract in behalf of the purchaser need not

be in writing. Is the carrier to look to the purchaser or to the

seller for the freight ? Or does it depend upon the contingency

whether the contract of sale is affirmed or avoided ? And if af-

firmed, and the carrier should deliver the goods without insist^

ing on his lien, of whom must he collect it? The authorities

hold, when the agreement of sale is within the statute of frauds,

that the contract of the carrier is with the consignor. Coombsr

V. Bristol & Exeter Railway Co., 3 H. & N. 510; Coats v. Chap-

lin, 3 Q. B. 483.

We do not think the carrier's contract and right to recover hits

freight can be made to depend upon what may prove to be the

legal effect of the negotiations between consignor and consignee

upon the title to the property which is the subject of transporta-

tion. His contract must arise from the circumstances of his eni'

ployment. He has a right to look for his compensation to the

party who required him to perform the service by causikig the
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and the goods remain his property until the contract with the
carrier takes effect. The title of the purchaser does not exist
until that contract is made. It follows as a result. The carrier
is not agent for either party, but an i ntermediate, independent
principal. If made an agent of the consignee, his receipt of
the goods cuts off the right of stoppage in transitu on the o ne
hand, and satisfies the statute of frauds on the other. H e has a
r ight to look for his compensation to the party who employs
him, unless satisfied from his l ien. The fact that, as between
seller and purchaser, the purchaser must ordinarily p ay the
expenses of transportation as a part of the cost of the goods,
does not affect the relations of contract between the carrier and
either party. We discover nothing in the nature of the trans
action, and we doubt if there is any thing in the practice or un
derstanding of the community, which will j ustify the inference
that one to whom goods are s nt by carrier, without direction
or authority from him, other than an aoTeement of p urchase or
consignment, is the party who employed the carrier and is bound
to pay him ; unless be assumes such liability by receiving the
goods subject to the charge.
The contract i s made when the goods are received by the car
rier. If it is then the contract of the consignee, it will not cease
to be so, and become the contract of the consignor, by reason of
subsequent events. Suppose, then, the seller exercises his righ t
o f stoppage i n transitn. I s the purchaser still liable t o the car
rier for the unpaid freight ? Suppose the contract of sale to b e
without writing and within the statute of frauds. T h e contract
of the carrier is not within the statute, and the authority to the
seller to make such contract in behalf of the p urchaser need not
be in writing. Is the carrier to look to the purchaser or to the
seller for the freight ? Or does it lepend upon the contingency
whether the contract of sale is affirmed or avoided ? And i f af
firmed, and the carrier should deliver the goods without i nsist,
ing on his lien, of whom must he collect i t . The authoritie&
hold when the agr ement of sale is within the statute of frauds,
that the contract of the carrier is with the consignor. Coomb�
v. BriP-tol & Exeter Railway Co., 3 H. & N. 510 ; Coats v. Chap�
lin, 3 Q. B. 483.
We do not think the carrier 's contract and ri ht to recover hiei
freight can be made to depend upon what may p rove to be the
legal effect of the negotiations between consignor and consigne�
upon the title to the property which is the subj ct of transporta. ,
tion. H is contract must arise from the circumstances of hls em.
ployment. He has a right to look for his comp n ation to the
party who required him to perform the service by cau�itlg the
I
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goods to be delivered to him for transportation. And that party,

unless he is the mere agent of some other, may enforce the con-

tract, and sue for its breach by the carrier.

One who forwards goods, in execution of an order or agree-

ment, for sale is not a mere agent of the purchaser in so doing.

He is acting in his own interest and behalf, and his dealings

with the carrier are in his own right and upon his own respon-

sibility, unless he has some special authority or direction from

the purchaser, upon which he acts.

The plaintiff in this case is, therefore, entitled to maintain

his action upon the contract ; and we think there is no sufficient

reason shown to prevent his recovering the full value of the

property destroyed. If Clark was the owner at the time, and his

interest has been in no way satisfied or discharged, the plaintiff

will hold the proceeds recovered in trust for his indemnity. Clark

might have prosecuted an action of tort in his own name; and

recovered the -value of his property lost; in which event the dam-

ages in Finn's suit would have been nominal, or reduced to

whatever amount of actual loss he suffered. But it is not pre-
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tended that Clark has ever brought any suit or made any claim

upon the defendant, although knowing of the pendency of this

suit, and having testified as a witness in the same ; and all claim

by him is long since barred. It is to be presumed that he

acquiesces in the recovery by Finn. If there were any doubt

upon this point, we might order a new trial upon the question

of damages only. As there is none, the judgment must be upon

the verdict.

Exceptions overruled.

178. SAVANNAH, FLORIDA AND WESTERN RAILWAY

CO. V. PRITCHARD, MATTHEWS AND CO.,

77 Ga. 412; 1 8. E. R. 261; 4 Am. St. R. 92. 1887.

Action for damages due to delay by defendant railway in

carrying. Judgment for plaintiffs.

Hall, J. The plaintiffs, who were engaged in gathering crude

turpentine and manufacturing it into spirit and rosin, brought

suit against the Savannah, Florida and Western Railway Com-

pany for failing to deliver to them the worm of a turpentine-

still which they had shipped by their road from Savannah to

Lumber City, on the East Tennessee, Virginia, and Georgia
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good to be delivered to him for transportation. And that party,
unless he is the mere agent of some other, may enforce the con
tract, and sue for its breach by the carrier.
One who forwards goods, in execution of an order or agree4
ment, for sale is not a mere agent of the purchaser in so doing.
He is acting in his own interest and behalf, and his dealings
with the carrier are in his own right and upon his own respon
sibi lity, unless he has some special authority or direction from
the purchaser, upon which he acts.
The plaintiff in this case is, therefore, entitled to maintain
his action upon the contract ; and we think there is no sufficient
reason shown to prevent hi recovering the full value of the
property destroyed. If Clark was the owner at the time, and his
interest has been in no way satisfied or discharged, the plaintiff
will hold the proceeds recovered in tru t for his indemnity. Clark
might have p rosecuted an action of tort in his own name ; and
recovered the value of his p roperty lo t ; in which event the dam
ages in Finn 's suit would have been nominal, or reduced to
whatever a mount of actual loss he suffered. But it is not pre
tended that Clark has ever brought any suit or made any claim
upon the defendant, although knowing of the pendency of this
suit, and having testified as a witne s in the same ; and all claim
by him is long since barred. It is t be pre. urned that he
acquiesces i n the recovery by Finn. If there were any doubt
upon this point, we might order a new trial upon the question
of dam ages only. As there is none the judgment must be upon
the verd ict.
E xceptions overruled.

Railroad. It seems from the evidence that the worm was carried
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SAVANNAH, FLORIDA AND WESTERN RAILWAY
C O. V. PRITC HARD, MATTHEWS AND CO.,
77 Ga. 412; 1 S. E. R. 261 ; 4 A m. St. R. 92.

1887.

Action for damages due to delay by defendant railway
carrying. Judgment for p laintiff .

m

J. The plaintiffs, who were engaged in gathering crude
turpentine and manufacturing it into spirit and rosin, brought
suit against the Savannah, Florida and Western Railway Com
pany for failing to deliver to them the worm of a turpentine8till whi ch they had shipped by their road from Savannah to
Lu:n ber City, on the E ast Tennessee, Virginia, and Georgia
Railroad. It seems from the evidence that the worm was carried
HALL,
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S., F. & W. RY. CO.
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to Cochran, on the latter railroad, where it was delivered in

the depot, and from there it was carried to the distillery of

another party, some eight miles into the country. After va-

rious efforts to trace the missing worm, and considerable ex-

pense incurred to find it, it was at length reclaimed by its

owners from the party to whom it had been delivered, six weeks

having elapsed between the time it should have been received at

Lumber City and when it was actually received and put to use

by the plaintiffs. During all that time their machinery, and

hands employed in running it, were idle, and the tree-boxes,

from which the crude gum was gathered, had run over, and

much of it was wasted for the want of barrels in which to deposit

it; and such loss would not have occurred had the worm come

to hand at the proper time, and the plaintiffs been enabled to

use their still. The principal loss was in the crude turpentine,

estimated at eighty-six barrels, the value of which was four dol-

lars a barrel. Plaintiffs had a verdict for $564.70, which was

the amount of the entire damages proved, less $16. Defendant

made a motion for new trial, which was overruled, and the de-
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fendant excepted.

(After stating the defendants' exceptions to the verdict and

the charges of the court below.)

There are two questions, and only two, made by this record : —

1. The first is as to the liability of the defendant for the delay

in delivering the still-worm, which occurred on the, connecting

road at the point to which it was consigned, and to which the

defendant had contracted to carry and deliver it. Of its legal

liability for this default, we think, under the decisions of this

court, there can be no doubt : See Central R. R. v. Dwight Mfg.

Co., 75 Ga. 609 ; Falvey v. Georgia R. R., 76 Id. 597. _

2. The material question in the case, however, is, whether

the court gave the jury the correct rule as to the measure of

damages, especially in the charge as to the item of loss of the

crude turpentine. That loss, as we think, was the natural and

legal result of the defendant's negligence. The claim on that

account did not rest upon expected profits, but the loss of the

material from the manufacture of which it was expected profits

would be derived. These questions were fairly submitted to

the jury, and there was evidence under the repeated ruling of

this court and other courts which justified their finding in this

respect : Hadley v. Baxendale, 9 Ex. 341 ; 1 Sutherland on Dam-

ages, 71, 77, 93, on the last of which pages it is said that the

party injured is entitled to recover all his damages, including

gains prevented as well as losses sustained, and this rule is sub-

ject to but two conditions: that the damages must be such as
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to Cochran, on the latter railroad, where it was delivered in
the depot, and from there it was carried to the d istillery of
another party, some eight m iles into the country. After va
rious efforts to trace the m issing worm, and considerable ex
pense incurr d to find it, it was at length reclaimed by its
owners from the party to whom it had been del ivered, six weeks
having elap ed between the time it should have been received at
Lumber C ity and when it was actually received and put to use
by the plaintiffs. During all that time their machinery, and
hands employed in running it, were idle, and the tree-boxes,
from which the crude gum was gathered, had run over, and
much of it was wast d for the want of barrels in which to deposit
it ; and such loss would not have occurred had the worm come
to hand at the proper time, and the plaintiffs been enabl d to
use their st · 1 1 . The principal loss was i n the crude turpentine,
estimated at ighty- ix barrels, the value of which was four dol
lars a barrel. Plaintiffs had a verdict for $564.70, which was
the amount of the entire damages proved, less $16. Defendant
made a motion for new trial, which was overruled, and the de
fendant excepted.
( After stating the defendants ' exceptions to the verdict and
the charges of the court below. )
There are two questions, and only two, made by this re ord :1. The first is as to the liability of the defendant for the delay
i n delivering the still-worm, which occurred on the, connecting
road at the point to which it was consigned, and to which the
def ndant had contracted to carry and deliver it. Of its legal
liability for this default, we think, under the decisions of this
court, there can be no doubt : See C entral R. R. v. Dwight Mfg.
Co., 75 Ga. 609 ; Falvey v. G eorgia R. R., 76 Id. 597.
2. The material question in the case, however, is, whether
the court gave the jury the correct rule as to the measure of
damages, especially in the charge as to the item of loss of the
crude turpentine. That loss, as we think, was the natural and
legal re ult of the defendant 's neO'ligence. The claim on that
account did not rest upon expected p rofits, but the loss of the
material from the manufacture of which it was expecteil profits
would be derived. These questions were fairly submitted to
the j ury, and there was evidence under the repeated rul ing of
this court and other courts which j ustified their finding in this
respect : Hadley v. Baxendale, 9 Ex. 341 ; 1 Sutherland on Dam
age�, 71, 77, 93, on the last of which pages it is said that the
p arty injured is entitled to recover all his damages, including
gains p r vented a s well as losses sustained, and this rul e is sub
j ect to but two conditions : that the damages must be such as
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may fairly be supposed to have entered into the contemplation

of the parties when they made the contract, that is, must be such

as might naturally be expected to follow its violation; and they

must be certain both in their nature and in respect to the cause

from which they proceed : Georgia R. R. v. Hayden, 71 Ga. 518,

51 Am. R. 274 ; Code, sees. 2944, 3072-3074, cited and commented

on in that case; Willingham v. Hooven, Owens, Rentschler, &

Co., 74 Ga. 233, 58 Am. R. 435 ; Stewart v. Lanier House Co.,

75 Id. 582.

There is very little doubt that the plaintiffs were entitled to

recover the necessary expenses incurred in finding the still-

worm, and taking posession of the same. The result of that

search mitigated the damages that would have formed a proper

claim against the defendant. It should not complain of acts

which inured to its benefit. We cannot conclude from anything

that appears in this record that the finding in favor of the plain-

tiff is excessive, or in this respect contrary to the amount of

actual damages proved to have been sustained by the plaintiffs.

It was the province of the court to interpret and construe the
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contract of affreightment made between the plaintiffs and de-

fendant, and we agree with the judge in his interpretation of

this contract; in fact, we think the charges excepted to emi-

nently correct and clearly and happily expressed.

Judgment affirmed.

179. COOPER V. YOUNG,

22 Ga. 269; 68 Am. D. 502. 1857.

Case. Judgment for plaintiff.

By Court, McDonald, J. This suit is instituted against the

defendant, as a common carrier, for the non-delivery of stone-

coal which he had undertaken to carry for the plaintiff from

Chattanooga in Tennessee to Etowah in Cass county, Georgia.

The plaintiff is engaged extensively in the manufacture of iron,

.
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ma fairly be upposed to have entered into the contemplation
f the parties when they made the contract, that is, must be such
a mi o·ht naturally be expected to follow its violation ; and they
mu t b certain both in their nature and i n re pect to the cause
from which they proceed : Georgia R. R. v. Hayden, 7 1 Ga. 518,
51 Am. R. 274 ; Code, ecs. 2944, 3072-3074, cited and commented
on in that case ; Willingham v. Hooven, Owens, Rentschler, &
o. 74 Ga. 233, 58 Am. R. 435 ; Stewart v. Lanier House Co.,
75 Id. 5 2.
There is very l ittle doubt that the plaintiffs were entitled to
recover the necessary expenses i ncurred in finding the still
worm, and taking po ession of the same. The result of that
earch mitigated the damages that would have formed a proper
claim aO'ain t the defendant. It should not complain of acts
wh ich in ured to its benefit. We cannot conclude from anything
that appear in this record that the finding in favor of the plain
tiff is excessive, or in this respect contrary to the amount of
actual damages prb ved to have been sustained by the plaintiffs.
It was the province of the court to interpret and construe the
contract of affreightment made between t.he plaintiffs and de
fendant, and we agree with the judge in his interpretation of
this contract · in fact, we think the charges excepted to emi
nently correct and cl early and happily expressed.
Judgment affirmed.

and relies for his supply of coal to carry on his operations on

that which is carried by railroad from Chattanooga to the neigh-

borhood of his works. The coal belonged to plaintiff; the de-

179.

fendant was to transport it. It is alleged that by reason of the

C OOPER V. YOUNG,

failure of defendant to carry the coal according to contract the

22 Ga. 269; 68 Am. D. 502.

plaintiff was obliged to suspend his work, and that by reason

1857.

of that suspension he failed to make a certain amount of per

diem profit, and this loss of profit he insists is the measure of

his damages. He offered proof of these profits, which was ob-
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Judgment for plaintiff.

By Court, McDONALD, J. This suit is instituted against the
defendant, as a common carrier, for the non-delivery of stone
coal which he had undertaken to carry for the plaintiff from
hattanooga in Tennessee to Etowah i n Cass county, Georgia.
The plaintiff is engaged exten ively in the manufacture of iron
and relies for hi supply of coal to carry on his operations on
that which is carried by railroad from Chattanooga to the neigh
borhood of hi work . The coal belonged to plaintiff ; the de
f ndant was to tran port it. It is alleged that by reason of the
failure of defendant to carry the coal according to contract the
plaintiff was obliged to suspend his work, and that by reason
of that lL pen ion he failed to make a certain amount of per
rl ir>rn profit and thi lo. s of profit h e in i ts is the measure of
hi damage . He offered proof of these profits, which was ob,
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jected to by the defendant's counsel, and the decision of the

court sustaining the objection is the only error complained of

in the record. The soundness of the decision in law depends

on the rule by which damages are to be assessed against com-

mon carriers for non-delivery of articles committed to them at

the time and place stipulated for their delivery. The general

rule is, that if a common carrier fail to deliver goods according

to contract he is liable for the value of the goods at the time

and place at which he engaged to deliver them. The rule is an

easy and simple one. It is just to the owner, and does no in-

justice to the carrier: Sedgwick on Damages, 355; Angell on

Carriers, 460; Edwards on Bailm. 570. In such cases the carrier

deducts from the value at the place of destination the freight

for transporting them, and pays the balance. The owner gets his

profit, and the carrier gets his freight ; but if there be no trade

in the article transported at the place of destination, and nothing

of the kind can be purchased there, and the owner wishes it for

consumption in carrying on his business, and cannot proceed

without it, what is the rule ? We know of no rule making the
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carrier liable for the loss of profits in the sale of articles to be

manufactured of materials delivered to him for transportation,

if he should fail to deliver them.

When he undertakes as a common carrier, he undertakes in

view of the liability which the law annexes to the character of

common carriers for a breach of their contracts ; and the owner,

when he commits his goods to him, does it likewise with a view

to the redress which the law entitles him to against the carrier,

if he make default. But because there is no trade in the arti-

cle delivered to be carried at the place of destination, it is no

reason that the carrier should not be liable for the breach of his

contract. The plaintiff is injured, and seriously injured, by his

default. In the case before us, the plaintiff is engaged at hea\j

expense in the manufacture of iron, and coal is essential to the

carrying on of his business. His works are constructed for the

use of coal, and a failure in a regular supply subjects him to

serious losses. If there be no market at the place at which the

coal was to be delivered to the plaintiff from which he might

supply himself, he must resort to some other mode of transpor-

tation, however expensive, or stop his w^orks. In the case of

O'Connor v. Forster, 10 Watts, 418, cited in Sedgwick on Dam-

ages, 357, the defendant was sued for damages for refusing to

transport wheat from Pittsburg to Philadelphia according to

contract. The transportation was prevented by the approaching

freezing of the canal. The defendant contended that the meas-

ure of damages was the price agreed on for the freight and
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jected to by the defendant 's counsel, and the decision of th
court u taining the obj ection is the only error complain <l of
in the record. The soundness of the decision in law depend ...
on the rule by which damages are to be assessed against com
mon carriers for non-delivery of articles committed to them at
the time and p lace stipulated for their delivery. The gen ral
rule is, that if a common carrier fail to deliver goods accordincr
to contract he is liable for the value of the goods at the time
and place at which he engaged to deliver them. The rule i s an
easy and simple one. It is ju t to the owner, and does no in
j ustice to the carrier : Sedgwick on Damages, 355 ; A ngell on
Carriers, 460 ; Edwards on Bailm. 5 70. In such cases the carrier
d ducts from the value at the place of destination the freight
for transporting them, and pay the balance. The owner gets his
profit, and the carrier gets hi freight ; but if there be no trade
in the article transported at the place of destination, and nothing
of the kind can be purchased there and the owner wishes it for
consumption in carrying on his busines , and cannot proc ed
without it, what is the rule � We know of no rule making the
carrier l iable for the loss of profits in the sale of articles to be
manufactured of materials delivered to him for transportation,
if he should fail to deliver them.
When he undertakes as a common carrier, he undertakes i n
view of the liability which the law annexes to the character of
common carriers for a breach of their contracts ; and the owner,
when he commits his goods to him, does it likewise with a view
to the redress which the law entitle him to against the carrier,
if he make default. But because there is no trade in the arti
cle delivered to be carried at the place of de tination, it i no
reason that the carri r hould not be liable for the breach of his
contract. The p laintiff is injured, and seriously injured, by his
default. In the ca e b fore us the plaintiff is enO'a ed at heavy
expense in the manufacture of iron, and coal is e ential to the
carrying on of hi bu iness. H is works are con tructed for the
use of coal and a failure in a regular supply subj ects him to
rious losses. If there be no market at the place at which the
coal was to be deliver d to the plaintiff from which he might
supply himself he must resort to some oth r mode of transpor
tation how Yer expen ive, or stop his works. In the case of
O 'Connor v. Forster 10 Watts, 41 cited in Sedgwick on Dam
age , 3 - 7, the d fendant was sued for damaO'es for refu ing to
t ran port wheat from Pitt burg to Philadelphia according to
contract. The tran. portation was prevented by the approaching
freezing of the canal. The defendant contended that the meas
ure of damages was the price agreed on for the freight and
687
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that for which the carriage by others might have been obtained;

and the court held that this would be the rule if the plaintiff

could have obtained another conveyance. There being a market

for wheat at Pittsburgh as well as Philadelphia, the court held

the rule of damages to be the difference between the value of

wheat at Pittsburgh, with the freight added, and its value at

Philadelphia.

In estimating the damages in cases when the article to be

transported cannot be purchased at the place of destination, and

the carrier who has contracted to carry it has the exclusive right

of transportation by the cheapest mode, the difference between

the price agreed upon or usual by that mode and the terms on

which others would carry it by other modes of transportation

ought to be considered; and in this case, and all like it, it might

not be improper to admit, additionally, evidence of losses by

the expense of hands, etc., during a necessary suspension of

business occasioned by the default of the carrier for a period

during which the plaintiff, by ordinary diligence, could not sup-

ply himself by other means with the article agreed to be carried.
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It is proper for me to remark that the rule as to the measure

of damages in this case was not very fully discussed by us, as it

was not necessary for the decision of the question presented in

the record to go beyond the particular measure of damages in-

sisted on by the plaintiff.

We know of no rule which subjects a common carrier to a

higher measure of damages for a breach of his contract than

the amount of profits which the ow^ner might have made, over

the freight and cost, by a sale at the time and place at which the

article or goods to be transported were to be delivered, provided

there be a market for the article there. In case there be no mar-

ket for the commodity or goods, and the owner requires them

for his own use, I do not see why the rule should not be modi-

fied to suit the justice of the case; but it cannot, in our judg-

ment, be so modified as to hold that the carrier shall be liable

for the profits which the owner might have realized by the sale

of articles into w^hich he might manufacture them. Such a rule

would make the carrier an insurer against all casualties in the

process of manufacturing.

Several cases have been relied on to establish the proposition

contended for, but none of them, in our judgment, sustains

it. The case of Masterton v. Mayor of Brooklyn, 7 Hill, 61, 42

Am. Dec. 38; Sedgwick on Damages, 74, was not the case of a

carrier, but it was the ordinary case of an agreement to pur-

chase, at stipulated prices, marble, to be delivered as agreed

upon in the contract. The seller of the marble had to purchase
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that for which the carriage by others might have been obtained ;
and the court held that this would be the rule i f the p laintiff
c uld have obtained another conveyance. There being a market
for wh at at Pittsburgh as wel l as Philadelphia, the court held
the rule of damages to be the difference between the value of
wheat at Pittsburgh, with the freight added, and its value at
Philadelphia.
In estimating the damages in cases when the article to be
transported cannot be purchased at the place of destination, and
the carrier who has contracted to carry it has the exclusive right
of transportation by the cheapest mode, the difference between
the price agreed upon or usual by that mode and the terms on
which others wou ld carry it by other modes of transportation
ought to be considered ; and in this case, and all l ike it, it might
not be im proper to admit, additionally, evidence of losses by
the expense of hands, etc., during a necessary suspension of
business occasioned by the default of the carrier for a period
during which the plaintiff, by ordinary diligence, could not sup
ply himsel f by other means with the article agreed to be carried.
It is p roper for me to remark that the rule as to the measure
of damages in this case was not very fully discussed by us, as it
was not necessary for the decision of the question p resented in
the record to go beyond the particular measure of damages in
si sted on by the plaintiff.
We know of no rule which subjects a common carrier to a
higher measure of damages for a breach of his contract than
the amount of profits which the owner might have made, over
the freight and cost, by a sale at the time and place at which the
article or goods to be transported were to be delivered, provided
there be a market for the article there. In case there be no mar
ket for the commodity or goods, and the owner requires them
for his own use, I do not see why the rule should not be modi
fied to suit the justice of the case ; but it cannot, in our j udg
ment, be so modified as to hold that the carrier shall be liable
for the profits which the owner might have realized by the sale
of articles into which he might manufacture them. Such a rule
would make the carrier an i nsurer against all casualties in the
process of manufacturing.
Several cases have been relied on to establish the proposition
contended for, but none of th em, i n our judgment, sustains
it. The case of Masterton v. Mayor of Brooklyn 7 Hill 61 42
Am. Dec. 38 ; Sedgwick o n Damages, 7 4, was not the case of a
carrier, but it was the ordinary case of an agreement to pur
chase, at stipulated prices, marble, to be delivered as agreed
upon in the contract. The seller of the marble had to p urchase
'
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it. The agreement had all the essential parts of a contract. One

party had no right to disaffirm and annul it without the consent

of the other.

If the plaintiff in that action had been a defendant, and the

suit had been for a failure to deliver the marble agreeably to his

contract of sale, he could not have discharged himself from lia-

bility by alleging that he could not himself purchase the marble

at any price, but he would have been held to the contract, and

the damages to which he would have been subjected would have

been the difference between the price at which he had contracted

to sell it and the price that the plaintiff had or would have

had to pay for it, however enormous, if it was a price, and no

greater, at which the same quality of marble could be obtained

by the use of due prudence and diligence. If one of the ele-

ments of a contract be mutuality of obligation, the other party

was certainly liable for a breach, from whatever cause, except

the fault of the plaintiff, and he could not excuse himself by his

abandoning or suspending the work on which he intended to

use the marble.
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But the action in this case was not instituted for a breach of

the sale of coal at a stipulated price to be delivered at that place.

Had it been, the measure of damages would have been the dif-

ference between the market price at that place and the stipulated

price, without reference to its value elsewhere.

The rule which I have suggested as the proper, one for the

measures of damages against a carrier who has the exclusive right

of transportation by the cheapest mode, at the suit of a person

engaged extensively in manufacturing, and who, from the breach

of the contract for carrying the article necessary to him in his

business by the carrier, has been compelled to suspend his opera-

tions, seems to meet the justice of the case more nearly than any

that occurs to my mind.

Judgment affirmed.

180. GREEN V. BOSTON AND LOWELL RAILROAD CO.,

128 Mass. 221; 35 Am. B. 370. 1880.

Action against a carrier for the value of ar oil painting of

plaintiff' 's father. Judgment for plaintiff.

Morton, J. (Omitting other matters.) The contract between

the parties contains the following provision: "No responsibil-

ity will be admitted, under any circumstances, to a greater

amount upon any single article of freight than $200, unless

44 689
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it. The agreement had all the essential parts of a contract. One
party had no right to disaffirm and annul it without the con ent
of the other.
If the pl aintiff in that action had been a defendant, and the
suit had been for a failure to del iver the marble agreeably to his
contract of sale, he could not have discharged himself from lia
bility by a l leging that he coul d not himself purchase the marble
at any price, but he would have been held to the contract, and
the damages to which he would have been subjected would have
been the difference between the price at which he had contracted
to sell it and the price that the plaintiff had or would have
had to pay for it, however enormous, i f it was a price, and no
greater, at which the same quality of marble could be obtained
by the use of due prudence and dil igence. If one of the 1e
ments of a contract be mutual ity of obl igation, the other party
was certainly liabl e for a breach, from whatever cause, except
the faul t of the plaintiff, and he coul d not excuse himself by his
abandoning or suspending the work on which he intended to
use the marble.
But the action in this case was not instituted for a breach of
the sale of coal at a stipulated price to be delivered at that p lace.
Had it been, the measure of damages would have been the dif
ference between the market price at that place and the stipulated
price, without reference to its value elsewhere.
The rule which I have suggested as the proper. one for the
measures of damages against a carrier who has the exclusive ri ght
of transportation by the cheapest mode, at the suit of a person
engaged extensively in manufacturing, and who, from the breach
of the contract for carrying the articl e necessary to h i m in his
business by the carrier, has been compelled to suspen d his opera
tions, seems to meet the justice of the case more nearly than any
that occurs to my mind.
Judgment affirmed.
180.

GREEN V. BOSTON AND LOWELL RAILROAD C O.,
128 Mass. 221 ; 35

A rn. R.

370. 1880.

Action against a carrier for the value of ar oil painting of
plaintiff 's fath�r. Judgment for plaintiff.
J. ( Omitting other matters. ) The contract between
the p arties contai ns the following provision : ' ' No responsibil
ity will be admitted, under any circumstances, to a greater
amount upon any single article of freight than $200, unless
689
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upon notice of such amount and a special agreement therefor.

Specie, drafts, bank-bills and other articles of great intrinsic

or representative value, will only be taken upon a representa-

tion of their value, and by a special agreement assented to by

the superintendent." The defendant asked the judge to rule,

that as the plaintiff had not given notice of the value of the

lost case, and had made no special agreement as to its transpor-

tation, assented to by the superintendent, he could not recover.

The plaintiff admitted that the first clause of this provision

applied to this case, and claimed and recovered only a verdict

for $200. The other clause does not specify portraits as articles

which will be taken only upon a representation of their value

and a special agreement. It specifies "specie, drafts, and bank-

bills." In determining the meaning of the words "other articles

of great intrinsic or representative value," the rule noscitiir a

sociis applies; the general words following the particular enu-

meration must be held to include only articles of the like kind.

A portrait is not an article of great intrinsic or representative

value, like specie or drafts or bank-bills, and therefore the Su-
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perior Court rightly refused to rule as requested in the first

and second prayers of the defendant.

The defendant asked the court to rule that "the plaintiff can

recover only a fair market value of the article lost." The gen-

eral rule of damages in trover, and in contract for not deliver-

ing goods, undoubtedly is the fair market value of the goods.

But this rule does not apply when the article sued for is not

marketable property. To instruct a jury that the measure of

damages for the conversion or loss of a family portrait is its

market value would be merely delusive. It cannot with any pro-

priety be said to have any market value. The just rule of dam-

ages is the actual value to him who owns it, taking into account

its cost, the practicability and expense of replacing it, and such

other considerations as in the particular case affects its value

to the owner. Stickney v. Allen, 10 Gray, 352. The court prop-

erly refused to give the instruction requested, and we are to

presume gave proper instructions instead thereof. This being

the rule of damages, the testimony of the plaintiff that he had

no other portrait of his father would bear upon the question of

its actual value to him and was competent.

(Omitting other matters.)

Exceptions overruled.
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upon notice of such amount and a special agreement therefor.
Speci , drafts, bank-bills and other article of great intrinsic
or representative value, will only be taken upon a representa
tion of their value, and by a sp cial agreement assented to by
the superinte ndent. ' ' The defendant asked the j udge to rule,
that as the plaintiff had not given notice of the value of the
lo t case, and had made no special agreement as to its transpor
tation, assented to by the superintendent, he could not recover.
The p laintiff admitted that the first clause of this provision
appl ied to this case, and claimed and recovered only a verdict
for $200. The other clause does not specify portraits as articles
which will be taken only upon a repre entation of their val ue
and a :;;p ecial agreement. It specifies ' ' specie, drafts, and bank
bills. ' ' In determining the meaning of the words ' ' other articles
of great intrinsic or rep resentative value, ' ' the rule noscitiir a
sociis applies ; the general words following the particular enu
meration must be he ld to include only articles of the l ike kind.
A portrait is not an article of great intrinsic or representative
value, l ike specie or drafts or bank-bills, and therefore the Su
perior Court rightly refused to rul e as requested in the first
and Recond prayers of the defendant.
The defendant asked the court to rul e that ' ' the plaintiff can
recover only a fair market value of the article lost. " The gen
eral rule of damages in trover, and in contract for not deliver
ing goons, undoubtedly is the fair mark t value of the goods.
But this rule does not apply when the article sued for is not
marketable property. To instruct a jury that the measure of
damages for the conversion or loss of a family portrait is its
market value would be merely delusive. It cannot with any pro
priety be said to have any market value. The just rule of dam
ages i s the actual value to him who owns it, taking into account
its cost, the practicabil ity and expense of repl acing it, and such
other considerations as in the particular case affects i ts value
to the owner. Stickney v. Allen, 10 Gray, 352. The court prop
erly refused to give the instruction requested, and we are to
presume gave proper jnstructions instead thereof. This being
the rul e of damages, the testimony of the plaintiff that he had
no other portrait of his father would bear upon the question of
its actual value to him and was competent .
( Omittin g other matters . )
Except ions overru l ed.
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LOUISVILLE, NEW ALBANY AND CH ICAGO RAIL
WAY CO. V. GO ODYKOONTZ,

119 Ind. Ill; 21 N. E. B. 472; 12 Am. St. R^ 371. 1889.

Action by guardian to recover damages for negligence causing

death of ward.

Mitchell, J. Goodykoontz, as guardian, complains of the

appellant railroad company, and charges that the death of his

ward, George Lowery, a minor under the age of twenty-one

119 Ind. 111 ; 21 N. E. R. 472; 12 Am. St. R 371. 1889.
Action by guardian to recover damages for negligence causing
death of ward.

years, was instantaneously caused by the negligence and wrong-

ful conduct of the company. The only averment upon the sub-

ject of damages is, that the ward left surviving him "a mother

and sister and next of kin competent to share in the distribu-

tion of the personal estate of said deceased, to whom damages

inure," and that by reason of the injury and death the ward's

estate has been damaged in the sum of ten thousand dollars.

There was a special verdict, and a judgment for two thou-

sand five hundred dollars.

It is conceded that the action was brought under section 266,

Revised Statutes of 1881, which reads as follows: "A father
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(or in case of his death, or desertion of his family, or imprison-

ment, the mother) may maintain an action for the injury or

death of a child, and a guardian for the injury or death of his

ward. But when the action is brought by the guardian for an

injury to his ward, the damages shall inure to the benefit of his

ward, ' '

It was a settled rule of the common law that that no one could

maintain a civil action for damages on account of the death of

a human being. All claims for injuries to the person were ex-

tinguished by the death of the person injured. Actio personalis

moritur cum persona. If a child was wrongfully injured, the

father, or person lawfully entitled to the child's ser\aces, might

recover for the loss of services during the period of disability

up to the time of death, if death resulted. Incidental damages

for nursing, surgical and medical attendance, including appro-

priate funeral expenses in case of death, were also recoverable

by a parent.

The statute above set out has added to the common-law remedy

of a parent the right to recover all the probable pecuniary loss

resulting from the death of a child. The right of action is

primarily in the father, but contingently in the mother; and

whether there be a guardian or not, the father, or under cer-

tain contingencies the mother, may maintain an action under
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MITCHELL, J. Goodykoontz, as guardian, complains of the
app llant railroad company, and charges that the death of his
ward, George Lowery, a minor under the age of twenty-one
years, was instantaneously caused by the negligence and wrong
ful conduct of the company. The only averment upon the sub
ject of damages is, that the ward left surviving him ' ' a mother
and sister and next of kin competent to share in the distribu
tion of the personal estate of said deceased, to whom damages
inure, ' ' and that by reason of the injury and d ath the ward 's
estate has been damaged in the sum of ten thousand dollars.
There was a special verdict, and a judgment for two thou
sand five hundred dollars.
It is conceded that the action was brought under section 2 6 6,
Revised Statutes of 1881, which reads as follows : ' ' A father
( or i n case of his death, or desertion of his family, or i mprison
ment, the mother) may maintain an action for the injury or
death of a child, and a guardian for the injury or death of his
ward. But when the action is brought by the guardian for an
injury to his ward, the damages sh all inure to the benefit of his
ward. ' '
It was a settled rule of the common law that that no one could
maintain a civil action for damages on account of the death of
a human being. All claims for injuries to the person were ex
tinguished by the death of the person injured. Actio personalis
rnoritur cum persona. I f a child was wrongfully injured, the
father, or person lawfully entitled to the child 's services, might
recover for the loss of services during the period of disabil ity
up to the time of d ath, if death resulted. Incidental damages
for nur ing, surgical and medical attendance, including appro
priate funeral expenses i n case of death, were also recoverabl e
by a parent.
The statute above set out has added to the common-law remedy
of a parent the right to recover all the p robable p ecuniary loss
resulting from the death of a child. The right of action i s
p rimarily in the father, but contingently in the mother ; and
whether there be a guardian or not, the father, or under cer
tain contingencies the mother, may maintain an action under
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the above section. In estimating the damages, the value of the

child's services from the date of the injury until he would have

attained his majority, including the cost of nursing, medical and

surgical attendance, occasioned by the injury, together with

necessary funeral expenses if death resulted, are to be consid-

ered : Pennsylvania Co. v. Lilly, 73 Ind. 252 ; Mayhew v. Burns,

103 Ind. 328, 2 N. E. R. 793; Rains v. St. Louis etc. R'y Co., 71

Mo. 164, 36 Am. R. 459 ; McGovern v. New York etc. R. R. Co.,

67 N. Y. 417 ; 2 Thompson on Negligence, 1292 ; 2 Wait's Actions

and Defenses, 477; Shearman and Redfield on Negligence, 3d

ed., sec. 608.

The foregoing are the elements which enter into and pre-

sumably comprise the sum of the pecuniary loss sustained by

a parent in case of the injury or death of his child; and whether

the child was under guardianship or not, the right of action to

recover this pecuniary loss is in the parent to whom the child

owed service, and from whom he was entitled to receive sup-

port. While either the father or mother is alive, unless they

have relinquished their right, respectively, to the services of
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the child, by emancipation or otherwise, and have abdicated

their duty to furnish him support, no one else is entitled to

maintain an action for the loss of his services during minority,

because the injury is to the person entitled to the child's

services and not to the minor's estate: Walters v. Chicago etc.

R. R. Co., 36 Iowa, 458 ; Cooley on Torts, 314 et seq.

If a minor under guardianship sustains an injury to his per-

son from the wrongful conduct of another, his guardian may

maintain an action and recover for the benefit of the ward, pre-

cisely as the latter might have recovered through the interven-

tion of a prochein ami, in case he had not been under guardian-

ship. This is so, whether the ward's father or mother be living

or not. The pain and suffering endured and the permanent in-

jury resulting from the wounding or maiming of a minor are

personal to himself, and damages for such pain and injuries are

always recoverable for his benefit. We know of no principle

or precedent which sustains a recovery of damages for the death

of a human being, no matter how caused, simply for the purpose

of enhancing the value of the decedent's estate. The action is

given to afford compensation for those who have sustained pecu-

niary loss by the death, and not for the benefit of the decadent's

estate. Doubtless, a guardian who has been required to make

expenditures for care and medical attendance, or for funeral

expenses, out of his ward's personal property, may maintain an

action against a wrong-doer to reimburse the estate; but surely

he cannot recover general damages for the death of the ward
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the above section. In estimating the damages, the value of the
child 's services from the date of the injury until he would have
attained his majority, including the cost of n ursi ng, medical and
surgical attendance, occasioned by the inj ury, together with
necessary funeral expenses i f death re ulted, are to be consid
ered : Pennsylvania Co. v. Lilly, 73 Ind. 252 ; Mayhew v. Burns,
103 Ind. 328, 2 N. E . R. 793 ; Rains v. St. Louis etc. R 'y Co., 7 1
Mo. 1 64, 36 A m . R . 459 ; McGovern v . New York etc. R. R. Co.,
67 N. Y. 417 ; 2 Thompson on Negl igence, 1292 ; 2 Wait 's Actions
and Defenses, 4 77 ; Shearman and Redfield on Negligence, 3d
ed., sec. 608.
The foregoing are the elements which enter into and pre
sumably comprise the sum of the pecuniary loss sustained by
a parent in case of the i nj ury or death of hi chil d ; and whether
the child was under guardianship or not, the right of action to
recover this pecuniary loss is in the parent to whom the child
owed service, and from whom he was entitl ed to receive sup
port. While either the father or mother is alive, unless they
have relinquished their right, respectively, to the services of
the child, by emancipation or otherwise, and h ave abdicated
their duty to furn ish him support, no one else is entitled to
maintain an action for the lo s of his service during minority,
because the injury is to the person entitled to the child 's
services and not to the m inor 's estate : Walters v. Chicago etc.
R. R. Co., 36 Iowa, 458 ; Cool ey on Torts, 314 et seq.
H a minor under guardianship sustains an injury to his per
son from the wrongful conduct of another, his guardian may
maintain an action and recover for the benefit of the ward, pre
cisely as the latter might have recovered through the interven
tion of a prochein ami, in case he had not been under guardian
ship. This is so, whether the ward 's father or mother be living
or not. The pain and suffering endured and the permanent in
j ury resulting from the wounding or maiming of a minor are
personal to h imself, and damages for such pain and injuries are
always recoverable for his benefit. We know of no principle
or precedent which sustains a recovery of damages for the death
of a human being, no matter how caused, simply for the purpose
of enhancinO' the value of the decedent 's estate. The action i s
given t o afford compensation for those who have sustained pecu
niary loss by the death, and not for the benefit of the de<:,cdent 's
e tate. Doubtless, a guardian who has been required to make
expenditures for care and medical attendance, or for funeral
expenses, out of his ward 's personal property, may maintain an
action against a wrong-doer to reimburse the estate ; b ut surely
he cannot recover general damages for the death of the ward
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for the benefit of his estate, no matter who inherit as his heirs.

Damages cannot be recovered for the death of a human being,

except by or for the benefit of those who are supposed to have

sustained a sensible and appreciable pecuniary loss therefrom.

Pecuniary loss, not to the estate of the deceased person, but to

those who had a reasonable expectation of pecuniary benefit,

as of right, or of duty, or from a recognized sense of obligation,

from the continuance of life, is the foundation of the action:

Franklin v. South Eastern R'y Co., 3 Hurl. & N. 211; Dalton v.

South Eastern E'y Co., 4 Com. B., N. S., 296; Pennsylvania R.

R. Co. v. Adams, 55 Pa. St. 499 ; Mayhew v. Burns, supra; North

Pennsylvania R. R. Co. v. Kirk, 90 Pa. St. 15. It is the injury

to the survivors entitled to sue, and not the value of the life lost,

that forms the basis of damages : Pennsylvania R. R. Co. v. Zebe,

33 Id. 318.

Under section 266, only persons having a reasonable expecta-

tion of pecuniary benefit, as of right, duty, or obligation, in

some sense, from the continuance of the life, are entitled to

maintain the action, unless possibly under exceptional circum-
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stances clearly showing appreciable pecuniary loss. Section

284, which gives a right of action to the personal representa-

tives for the exclusive benefit of the widow and children, or

next of kin, is entirely disconnected from section 266, and exerts

no sort of influence upon the construction of or rights conferred

under the latter section: IMayhew v. Burns, supra. The two

are not to be confused or confounded with each other, but each

is to be construed independently of the other.

Where the death of a minor has been wrongfully caused, the

parent may maintain an action to recover the probable pecu-

niary loss sustained. The guardian, if there be one, may, no

action having been brought by the parent, maintain an action

to reimburse the personal estate of the ward for any actual

loss: Section 266. If the death of any one is caused in like

manner, an action may be maintained by his personal repre-

sentatives, provided the person whose death has been caused

left a wife or children, or next of kin, who had any appreciable

pecuniary interest in the continuance of his life: Section 284;

~ Mayhew v. Burns, supra, and cases cited.

It appears, from the complaint in the present ease, that the

ward whose death gave rise to the action was a minor, and that

his mother was alive at the time the suit was commenced. Pre-

sumably she was, and is yet, unless barred by lapse of time, en-

titled to maintain an action to recover for the loss of her son's

services. Death was instantaneous, and it does not appear that

the guardian paid anything out of the ward's personal estate
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for the benefit of his estate, no matter who inherit as his heirs.
Damages cannot be recovered for the death of a human bein0,
except by or for the benefit of those who are supposed to have
sustained a sensible and appreciable pecuniary loss therefrom.
Pecuniary loss, not to the estate of the deceased person, but to
those who had a reasonable expectation of pecuniary benefit,
as o f right, or of duty, or from a recognized sense of obligation,
from the continuance of life, is the foundation of the action :
Franklin v. South Eastern R 'y Co., 3 H url . & N. 211 ; Dalton v.
South Eastern R 'y Co., 4 Com. B., N. S., 296 ; Pennsylvania R.
R. Co. v. A dams, 55 Pa. St. 499 ; Mayhew v. Burns, supra j North
Pennsylvania R. R. Co. v . Kirk, 90 Pa. St. 15. It is the inj ury
to the survivors entitled to sue, and not the value of the life lost,
that forms the basis of damages : Pennsylvani a R. R. Co. v. Zebe,
33 Id. 318.
Under section 266, only persons having a reasonable expecta
tion of pecuniary benefit, as of right, duty, or obligation, i n
some sense, from the continuance of the l i fe, are entitled t o
maintain the action, unless po sibly under exceptional circum
stances clearly showing appreciable pecuniary loss. Section
284, which gives a right of action to the personal representa
t ives for the exclusive benefit of the widow and children, or
next of kin, is entirely disconnected from section 266, and exerts
no sort of i nfluence upon the construction of or rights conferred
under the latter section : J\fayhew v. Burns, sitpra. The two
are not to be confused or confounded with each other, but each
is to be construed independently of the other.
Where the death of a m inor has been wrongfully caused, the
parent may maintain an action to recoYer the probable pecu
n iary loss sustained. The guardian, if there be one, may, no
action having been brought by the parent, maintain an action
to reimburse the personal estate of the ward for any actual
loss : Section 266. If the death of any one is caused in like
manner, an action may be maintained by his personal repre
sentatives, provided the per on whose death has been caused
l eft a wife or children, or next of kin, who had any appreciable
p ecuniary interest in the continuance of his l i fe : Section 284 ;
Mayhew v. Burns, supra, and cases cited.
It appears, from the complaint in the present case, that the
ward whose death gave rise to the action was a minor, and that
his mother was alive at the time the suit was commenced. Pre
sumably she was, and is yet, unless barred by lapse of time, en
titled to maintain an action to recover for the loss of her son 's
services. Death was instantaneous, and it does not appear that
the guardian paid anything out of the ward 's personal estate
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for funeral expenses. Hence the complaint shows no right of

action in the guardian.

The judgment is therefore reversed, with costs.
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for funeral expenses. Hence the comp laint shows no right of
action in the guardia n.
The judgment is therefore reversed, with costs.

182. CARSTEN V. NORTHERN PACIFIC RAILROAD CO.,

44 Minn. 454; 47 N. W. R. 49; 20 Am. St. B. 589. 1890.

Damages for wrongful ejection from a train. Plaintiff pur-

chased of a ticket broker the return portion of a limited round-

182.

CARSTEN V. NORTHERN PAC IFIC RAILROAD C O.,
)

trip ticket. An agent styled a "ticket-exchanger," acting as

assistant to the conductor, notified plaintiff that his ticket was

44 Minn. 454; 47 N. W. R. 49; 20 A m. St. R . 589. 1890.

not good because purchased at a scalper 's office, and took up and

retained the ticket. The regular conductor later affirmed this

and told plaintiff' he must leave the train unless he paid his fare.

As the train approached a station he returned with two brake-

men to eject plaintiff, put his hand on plaintiff's shoulder and

without violence or abuse led him to the door. A stranger, how-

ever, paid his fare to Brainerd, where plaintiff voluntarily left

the train,

Vanderburgh, J. ... 1. The evidence is sufficient to show that

the ticket was genuine and was good for one passage from Minne-
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apolis to Detroit as a return ticket, and that it was wrongfully

taken away from plaintiff', and appropriated by the agent of the

defendant. The ticket was transferable in the absence of any

restrictions in the original contract of sale, and was valid in

plaintiff's hands. The conductor was fully advised of the facts

in the case, which he could verify by reference to his assistant

on the same train. His conduct in requiring the plaintiff to

leave the train was therefore wrongful: Burnham v. Grand

Damages for wrongful ej ection from a train. Plaintiff pur
chased of a ticket broker the return portion of a l imited round
trip ticket. An agent styled a " ticket-exchanger, " acting as
assistant to the conductor, noti:fi d plaintiff that his tick t was
not good because purchased at a scalper 's office, and took up and
retained the ticket. The regular conductor later affirmed this
and told plaintiff he m ust leaYe the train unless h paid his fare.
As the train approached a station he returned with two brake
men to eject p laintiff, p ut his hand on plaintiff 's shoul der and
without violence or abuse led him to the door. A stranger, how
ever, paid his fare to Brainerd, where plaintiff voluntarily left
the train.

Trunk R'y Co., 63 Me. 298, 18 Am. Rep. 220.

2. It is an action sounding in tort, and we think the plaintiff

entitled to claim damages for the wrong and injury done him,

in addition to the price of the ticket, though no particular loss

or special injury to his person was shown. The evidence tended

to prove that the agents of the defendant laid hands on hira,

and were proceeding to eject him by force, if necessary, from

the car, which was full of passengers. The fact that he escaped

personal violence by non-resistance does not deprive him of his

right of action ; and the jury were entitled to consider, in con-

nection with the physical acts of the conductor in wrongfully

attempting to eject him, the annoyance, vexation, and mortifica

tion suffered by him, and the indignity put upon him : Chicago

etc. R. R. Co. V. Flagg, 43 111. 364; 92 Am. Dec. 133; 3 Suther-
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VANDERBURGH, J. . . . 1 . The evidenc is sufficient to show that
the ticket was genuine and was good for one passage from Minne
apol is to Detroit as a return ticket, and that it was wrongfully
taken away from plaintiff, and appropriated by the agent of the
defendant. The ticket was transferable in the absence of any
restrictions in the original contract of sale, and was valid in
plai nti ff 's hands. The conductor was fully ad vi ed of the facts
in the case, which he could v rify by reference to his assistant
on the same train. His conduct in requiring the plaintiff to
l eave the train was therefore wrongful : Burnham v. Grand
Trunk R 'y Qo., 63 l\'.Ie. 298, 18 Am . Rep. 220.
2. It is un action sounding in tort, and we think the pl aintiff
entitled to claim damag s for the wrong and injury done him,
in addition to the price of the ticket, though no particular loss
or special injury to his person was shown. The evidence tended
to prove that the agents of the defendant laid hands on him,
and were proceeding to eject him by force, i f necessary, from
the car, which was full of p assengers. The fact that he escaped
personal violence by non-resistance doe not deprive him of his
right of action ; an d the j ury were entitled to consider, i n con
nection with the physical acts of the conductor i n wrongfully
attemptin g to eject him, the annoyance, vexation, and mortifi a .
tion suffered by him, and th i ndignity put upon him : Chicago
etc. R. R. Co. v. Flagg, 43 Ill. 364 ; 92 Am. Dec. 1 33 ; 3 Sutherg Q if.
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land on Damages, 712, 715 ; 2 Beach on Railway Law, sec. 891.

But the jury must be governed by the evidence, and the dam-

ages assessed must be appropriate to the nature of the case,

which will be modified by the circumstances, such as the presence

or absence of personal malice, actual violence, and threatening

or insulting language: Chicago etc. R. R. Co. v. Parks, 18 111.

460, 68 Am. Dec. 562, 573. The instruction given by the court

to the jury, that if the conductor took up the ticket, and failed

to give any excuse for his refusal to return the same to plaintiff,

and no excuse existed, they might presume that he acted malevo-

lently, and with a tyrannical and oppressive motive, and might

award him ' ' any amount of damages that is proper, not exceed-

ing the sum of one thousand dollars," was, we think, in view of

the evidence in the case, erroneous, and likely to mislead the

jury as to the extent of their discretion on the question of dam-

ages.

3. The plaintiff was permitted, against the objection of the

defendant, to prove that, by reason of his delay at Brainerd,

he lost a job of thrashing at Detroit, for which he expected $2.25
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per day. He testified that he was detained there for a week for

want of money to go any farther, and this alleged loss the jury

were allovred to consider. This was error. Such damages are

too remote. They cannot be considered the proximate result of

the alleged wrongful act of the conductor. There must have

been several other independent causes to which the same result

might have been referred : BroAvn v. Cummings, 7 Allen, 507.

Order reversed.

183. SPADE V. LYNN AND BOSTON RAILROAD CO.,

168 Mass. 285; 47 N. E. R. 88; 60 Am. St. B. 393. 1897.

Tort for injuries to a passenger due to fright caused by the

ejection from the car of a drunken passenger. No other injury

was suffered. Judgment for plaintiff.

Allen, J. This ease presents a question which has not here-

tofore been determined in this commonwealth, and in respect

to which the decisions elsewhere have not been uniform. It

is this: whether, in an action to recover damages for an injury

v.

LY

N A TD BOSTON

R. R. CO.

§ § 182, 183

land on Dama es, 712, 715 ; 2 Beach on Railway Law, sec. 891.
But the j ury must be governed by the evidence, and the dam
ages assessed must be appropriate to the nature of the ca e,
which wil l be modified by the circumstances, such as the presence
or absence of personal malice, actual violence, and threatening
or insulting l anguage : Chicago etc. R. R. Co. v. Parh, 1 Ill.
460, 68 Am. Dec. 562, 573. The instruction given by the court
to the j ury, that if the conductor took up the ticket, and failed
to give any excuse for his refu al to return the same to v laintiff,
and no excuse existed, they might presume that he acted malevo
lently, and with a tyrannical and oppressiYe motive, and might
award him ' ' any amount of damages that is proper, not exc ed
ing the sum of one thousand dollars, ' ' was, we think, i n view of
the evidence i n the case, erroneou and likely to mislead the
jury as to the extent of their discr tion on the question of dam
ages.
3. The plaintiff was p ermitte aO'ain t the obj ction of the
defendant, to p rove that, by rea on of hi delay at Brainerd,
he lo t a j ob of thra hin at D trait for which he expected $2.25
per day. He te tified that h wa detained th re for a we k for
want of money to go any farther, and this all ged lo s the jury
w re allowed to consider. Thi wa error.
uch damag are
too remote. They cannot be con idered the proximate result of
the alleO'ed wrongful act of the conductor. There m ust have
been eYeral other independent cau
to which the same re. ult
might haYe be n referred : Brown v. C umm i ngs, 7 A llen, 507.
O rd r rever ed.

sustained through the negligence of another, there can be a re-

covery for a bodily injury caused by mere fright and mental

disturbance. The jury were instructed that a person cannot re-

cover for mere fright, fear, or mental distress occasioned by
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the negligence of another, which does not result in bodily injury ;
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; 47 N. E. R.

·

60 Am. St. R. 393.

1 97.

Tort for injurie to a p as enger due to fright caused by the
ejection from the ar of a lrunken pas e nger. No other injury
wa uffered. J ud!mlent for plaintiff.
ALLEN, J . This ca e pre ents a que. tion which has not here
tofore been determin d in thi commonwealth, and in respect
to which the decisions elsewhere have not been uniform. I t
i t h i : wheth r i n an action to recover damaaes for an injury
w tained throu h the negligence o f another, there can be a re
covery for a bodily injury caused by mere fright and mental
di turbance. The j ury were instructed that a person cannot re
cover for mere fright, fear, or mental di tress occasioned by
the negligence of another, which does not result in bodily injury ;
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but that when the fright or fear or nervous shock produces a

bodily injury, there may be a recovery for that bodily injury,

and for all the pain, mental or otherwise, which may arise out

of that bodily injury.

In Canning v. Williamstown, 1 Cush. 451, it was held, in an

action against a town to recover damages for an injury sustained

by the plaintiff in consequence of a defective bridge, that he

could not recover if he sustained no injury to his person, but

merely incurred risk and peril which caused fright and mental

suffering. In Warren v. Boston etc. R. R. Co., 163 Mass. 484,

40 N. E. R. 895, the evidence tended to show that the defendant's

train struck the carriage of the plaintiff, thereby throwing him

out upon the ground, and it was held to be a physical injury to

the person to be thrown out of a wagon, or to be compelled to

jump out, even although the harm consists mainly of nervous

shock. It was not, therefore, a case of mere fright, and resulting

nervous shock.

The case calls for a consideration of the real ground upon

which the liability or nonliability of a defendant guilty of neg-
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ligence in a case like the present demands. The exemption from

liability for mere fright, terror, alarm, or anxiety does not rest

on the assumption that these do not constitute an actual in-

jury. They do in fact deprive one of enjoyment and of com-

fort, cause real suffering, and to a greater or less extent dis-

qualify one for the time being from doing the duties of life. If

these results flow from a wrongful or negligent act, a recovery

therefor cannot be denied on the ground that the injury is fanci-

ful and not real. Nor can it be maintained that these results

may not be the direct and immediate consequence of the negli-

gence. Danger excites alarm. Few people are wholly insensible

to the emotions caused by imminent danger, though some are

less affected than others.

It must also be admitted that a timid or sensitive person may

suffer not only in mind, but also in body, from such a cause. Great

emotion may, and sometimes does, produce physical effects.

The action of the heart, the circulation of the blood, the tem-

perature of the body, as well as the nerves and the appetite,

may all be affected. A physical injury may be directly traceable

to fright, and so may be caused by it. We cannot say, therefore,

that such consequences may not flow proximately from uninten-

tional negligence, and, if compensation in damages may be re-

covered for a physical injury so caused, it is hard on principle

to say why there should not also be a recovery for the mere men-

tal suffering when not accompanied by any perceptible physical

effects.

696

ACTIONS AGAI ST PASSE GER CARRIERS.

but that when the fright or fear or nervous shock produces a
bodily injury, there may be a recovery for that bodi ly inju.ry,
and for all the pain, mental or otherwise, which m ay arise out
of that bodi ly injury.
In Canning v. Williamstown, 1 C ush. 451, it was held, in an
action against a town to recover damages for an injury sustained
by the plaintiff in consequence of a defective bri dge, that he
could not recover if he sustained no inj ury to his person, but
merely incurred r isk and peril which caused fri ght and mental
suffering. In Warren v. Boston etc. R. R. Co., 1 63 Mass. 484,
40 N. E. R. 895, the evidence tended to show that the defendant 's
train struck the carriage of the p laintiff, thereby throwing him
out upon the ground, and it was held to be a physical injury to
the person to be thrown out of a wagon, or to be compelled to
jump out, even although the harm consists mainly of nervous
shock. It was not, therefore, a case of mere fright, and resulting
nervous shock.
The case calls for a consideration of the real ground upon
which the liability or nonliability of a defendant guilty of neg
ligence in a case l ike the present demands. The exemption from
liability for mere fright, terror, alarm, or anxiety does not rest
on the assumption that these do not con titute an actual i n
jury. They do in fact deprive one of enj oyment and of com
fort, cause real suffering, and to a greater or less extent d is
qual i fy one for the time being from doing the duties of life. If
these results flow from a wrongful or negl igent act, a recovery
therefor cannot be denied on the ground that the injury is fanci
ful and not real. Nor can it be maintained that these results
may not be the direct and immediate consequence of the negli
gence. Danger excites alarm. Few people are wholly insensible
to the emotions caused by i mminent danger, though some are
less affected than others.
It must also be admitted that a timid or sensitive person may
suffer not only in mind, but also in body, from such a cause. Great
emotion may, and sometimes does, produce physical effects.
The action of the heart, the circulation of the blood, the tem
perature of the body, as well as the nerves and the appetite,
may all be affected. A physical injury may be directly traceable
to fright, and so may be caused by it. We cannot say, therefore,
that such consequences may not flow proximately from uninten
tional n egligence, and, if compensation in damages may be re
covered for a physical injury so caused, it is hard on principle
to say why there should not also be a recovery for the mere men
tal suffering when not accompanied by any perceptible physical
effects.
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It would seem, therefore, that the real reason for refusing

damages sustained from mere fright must be something differ-

ent ; and it probably rests on the ground that in practice it is im-

possible satisfactorily to administer any other rule. The law

must be administered in the courts according to general rules.

Courts will aim to make these rules as just as possible, bearing

in mind that they are to be of general application. But as the

law is a practical science, having to do with the affairs of life,

any rule is unwise if, in its general application, it will not as a

usual result serve the purposes of justice. A new rule cannot

be made for each case, and there must, therefore, be a certain

generality in rules of law, which in particular cases may fail

to meet what would be desirable if the single case were alone to

be considered.

Rules of law respecting the recovery of damages are framed

with reference to the just rights of both parties; not merely

what it might be right for an injured person to receive, to afford

just compensation for his injury, but also what it is just to com-

pel the other party to pay. One cannot always look to others
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to make compensation for injuries received. Many accidents

occur, the consequences of which the sufferer must bear alone.

And in determining the rules of law by which the right to re-

cover compensation for unintended injury from others is to be

governed, regard must chiefly be paid to such conditions as are

usually found to exist. Not only the transportation of passen-

gers and the running of trains, but the general conduct of busi-

ness and of the ordinary affairs of life, must be done on the

assumption that persons who are liable to be affected thereby

are not peculiarly sensitive, and are of ordinary physical and

mental strength. If, for example, a traveler is sick or infirm,

delicate in health, specially nervous or emotional, liable to be

upset by slight causes, and therefore requiring precautions which

are not usual or practicable for travelers in general, notice should

be given, so that, if reasonably practicable, arrangements may

be made accordingly, and extra care be observed. But, as a gen-

eral rule, a carrier of passengers is not bound to anticipate or

to guard against an injurious result which would only happen

to a person of peculiar sensitiveness. This limitation of liability

for injury of another description is intimated in Allsop v, Allsop,

5 Hurl. & N. 534, 538, 539. One may be held bound to antici-

pate and guard against the probable consequences to ordinary

people, but to carry the rule of damages further imposes an un-

due measure of responsibility upon those who are guilty only

of unintentional negligence. The general rule limiting damages

in such a case to the natural and probable consequences of the
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It would seem, therefore, that the real reason for refu ·ino·
damages sustained from mere fright must be someth ing differ
ent ; and it p robably re ts on the ground that i n practice it is im
possible satisfactorily to administer any oth r rule. The law
must be administered in the courts according to general rules.
Courts will aim to make these rules as just as possible, bearing
in mind that they are to be of general application. But as the
l aw is a practical science, having to do with the affairs of life,
any rule is unwise i f, in its general application, it will not as a
usual result serve the purposes of j ustice. A new rule cannot
be made for each case, and there must, therefore, be a certai�
general ity i n rules of law, which i n p articular cases m ay fail
to meet what would be desirable i f the single case were alone t
be considered.
Rules of law respecting the recovery of damages are framed
with reference to the just rights of both partie ; not merely
what it might be right for an inj ured person to receive, to aff rd
j ust compensation for his inj ury, but also what it is just to com
pel the oth r party to pay.
ne cannot always look to others
to make compensation for injurie received.
ifany accidents
occur, the consequences of which the ufferer must bear al one.
And in determining the rul of law by which the right to re
cover compen ation for unintended injury from other is to be
governed , regard must chiefly be paid to such conditions as are
usual ly found to exist.
ot only the transportation of passen
gers and th e runnin of trains but the general conduct of busi
ness and of the ordinary affairs of life, m ust be done on the
assumption that persons who are l iable to be affected thereby
are not peculi arly sensitiYe, and ar of ordinary physical and
mental strength. I f, for example, a traveler is sick or infirm,
delicate in health, specially nervous or emotional, liable to be
up et by slight cau e , and therefore requiring p recautions which
are not usual or practicable for travel rs i n general, notice shoul d
be given , so that, i f reasonably practicable, arrangements may
be made accordingly and extra care be observed. B ut, as a gen
eral rule, a carrier of p assengers i not bound to anticipate or
to guard against an injurious result which would only happen
to a person of peculiar sensitiveness. This limitation of l iability
for injury of another description is intimated in A llsop v. Allsop,
5 Hurl. & N. 53-±, 53 , 5°9. One may be hel d bound to antici
pate and guard against the probable consequences to ordinary
peopl e, but to carry the rul e of damages further imposes an un
due measure of r ponsibil ity upon those who are gui lty only
of unintentional negligence. The general rule l imiting damages
i n such a case to the natural and probabl e consequences of the
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acts done is of wide application, and has often been expressed

and applied: Lombard v. Lennox, 155 Mass. 70, 28 N. E, R.

1125, 31 Am. St. R. 528; White v. Dresser, 135 Mass. 150, 46

Am. R. 454 ; Fillebrown v. Hoar, 124 Mass. 580 ; Derry v. Flitner,

118 Mass. 131; Milwaukee etc. Ry. Co. v. Kellogg, 94 U. S. 469,

475; Wyman v. Leavitt, 71 Me. 227, 36 Am. R. 308; Ellis v.

Cleveland, 55 Vt. 358 ; Phillips v. Dickerson, 85 111. 11, 28 Am.

R. 607; Hampton v. Jones, 58 Iowa 317, 12 N. W. R. 276; Ren-

ner v. Canfield, 36 Minn. 90, 30 N. W. R. 435, 1 Am. St. R. 654 ;

Lynch v. Knight, 9 H. L. Cas. 577, 591, 595, 598 ; The Notting

Hill, L. R. 9 P. D. 105 ; Hobbs v. London etc. Ry., L. R. 10 Q. B.

Ill, 122.

The law of negligence in its special application to cases of

accidents has received great development in recent years. The

number of actions brought is very great. This should lead courts

well to consider the grounds on which claims for compensation

properly rest, and the necessary limitations of the right to re-

cover. We remain satisfied with the rule that there can be no

recovery for fright, terror, alarm, anxiety, or distress of mind,
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if these are unaccompanied by some physical injury; and, if this

rule is to stand, we think it should also be held that there can

be no recovery for such physical injuries as may be caused solely

by such mental disturbance, where there is no injury to the per-

son from without. The logical vindication of this rule is, that it

is unreasonable to hold persons who are merely negligent bound

to anticipate and guard against fright and the consequences

of fright; and that this would open a wide door for unjust

claims, which could not successfully be met. These views are

supported by the following decisions: Victorian Ry. Commrs.

V. Coultas, L. R. 13 App. Cas. 222; Mitchell v. Rochester Ry.

Co., 151 N. Y. 107, 45 N. E. R. 354, 56 Am. St. R. 604; Ewing v.

Pittsburg etc. Ry. Co., 147 Pa. St. 40, 23 Atl. R. 340, 30 Am. St.

R. 709 ; Haile v. Texas etc. Ry. Co., 60 Fed. Rep. 557.

In the following cases, a different view was taken: Bell v.

Great Northern Ry. Co., 26 L. R. Ir. 428 ; Purcell v. St. Paul

City Ry. Co., 48 Minn. 134, 50 N. W. R. 1034; Fitzpatrick v.

Great Western Ry. Co., 12 U. C. Q. B. 645. See, also, Beven on

Negligence, 77, et seq.

It is hardly necessary to add that this decision does not reach

those classes of actions where an intention to cause mental dis-

tress or to hurt the feelings is shown, or is reasonably to be in-

ferred, as, for example, in cases of seduction, slander, malicious

prosecution, or arrest, and some others. Nor do we include cases

of acts done with gross carelessness or recklessness, showing

utter indifference to such consequences, when they must have
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acts done is of wide application, and has often been expressed
and applied : Lombard v. Lennox, 155 Mass. 70, 28 N. E. R.
1 125, 31 Am. St. R. 528 ; White v. Dresser, 1 35 Mass. 150, 46
Am. R. 454 ; Fill ebrown v. Hoar, 124 Mass. 580 ; Derry v. Flitner,
1 18 Mass. 131 ; Milwaukee etc. Ry. Co. v. Kellogg, 94 U. S. 469,
475 ; Wyman v. Leavitt, 71 Me. 227, 36 Am. R. 308 ; Ellis v.
Cleveland, 55 Vt. 358 ; Phillips v. Dickerson, 85 Ill. 1 1 , 28 Am.
R. 607 ; Hampton v. Jones, 58 Iowa 317, 12 N. W. R. 276 ; Ren
ner v. Canfield, 36 Minn. 90, 30 N. W. R. 435, 1 Am. St. R. 654 ;
Lynch v. Knight, 9 H. L. C as. 577, 591, 595, 598 ; The Notting
Hill, L. R. 9 P. D. 105 ; Hobbs v. London etc. Ry., L. R. 10 Q. B.
1 11, 122.
The l aw of - negligence in its special application to cases of
accidents has received great development in recent years. The
number of actions brought is very great. This should lead courts
well to · consider the grounds on which claims for compensation
properly rest, and the necessary lim itations of the right to re
cover. We remain satisfied with the rule that there can be no
recovery for fright, terror, alarm, anxiety, or distress of mind,
if these are unaccompanied by some physical inj ury ; and, if this
rule is to stand, we think it shoul d also be held that there can
be no recovery for such physical injuries as may be caused olely
by such mental disturbance, wh r there is no injury to th per
son from without. The logical vindication of this rule is, that it
is unreasonable to hold persons who ar m rely negligent bound
to anticipate and guard against fright and the consequences
of friO'ht ; and that this would open a wide door for unjust
claims, which could not successfully be met. These views are
supported by the following decisions : Victorian Ry. Commrs.
v. Coultas, L. R. 13 App. C as. 222 ; Mitchell v. Rochester Ry.
Co., 151 N. Y. 107, 45 N. E. R. 354, 56 Am. St. R. 604 ; Ewing v.
Pittsburg etc. Ry. Co., 1 47 Pa. St. 40, 23 Atl. R. 340, 30 Am. St.
R. 709 ; Haile v. Texas etc. Ry. Co., 60 Fed. Rep. 557.
In the fol lowing cases, a different view was taken : Bell v.
Great Northern Ry. Co., 26 L. R. Ir. 428 ; Purcell v. St. Paul
C ity Ry. Co., 48 Minn. 1 34, 50 N. W. R. 1034 ; F itzpatrick v.
G reat Western Ry. Co., 12 U. C. Q. B. 645. See, a lso, Beven on
Negl igence, 77, et seq.
It is hardly necessary to add that this decision does not reach
those classes of actions where an intention to cause mental dis
tress or to hurt the f eli ngs is shown, or is reasonably to be in
ferred, as, for example, in cases of seduction, slander, malicious
prosecution, or arrest, and some others. Nor do we include cases
of a cts done with gross carelessne s or recklessne ss, showing
utter indifference to such consequen ces, when they must have
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been in the actor's mind: Lombard v. Lennox, 155 Mass. 70,

28 N. E. R. 1125, 31 Am. St. R. 528; Fillebrown v. Hoar, 124

Mass. 580 ; Meagher v. Driscoll, 99 Mass. 281, 96 Am. D. 759.

In the present case, no such considerations entered into the

rulings or were presented by the facts. The entry therefore

must be, exceptions sustained.

v.
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been i n the actor 's mind : Lombard v. Lennox, 1 55 Mass. 70:
28 N. E. R. 1 125, 31 Am. St. R . 528 ; Fillebrown v. H oar, 124
l\1ass. 5 0 ; l\feagher v. D riscoll 99 1\fass. 281 96 Am. D . 759.
I n the present ca e, no such consid ration entered into the
rulings or were presented by the facts. The entry therefcre
must be, exceptions ustained.

184. FERGUSON V. ANGLO-AMERICAN TELEGRAPH

CO.,

178 Pa. St. 377; 35 Atl. R. 979; 56 Am. St. B. 770. 1896.

Action to recover damages for delay in delivering a cipher

telegraph message.

McCoLLUM, J. This was an action for damages caused by

the failure of the defendant to deliver promptly a telegraph

1 84.

FERGUSON V. ANGLO-A 1E RICAN TELEGRAPH
CO.,

message written in cipher. The evidence was to the following

effect : Plaintiffs, on March 15, 1890, sent two cable messages in

178 Pa. St. 377; 35 A tl. R . 979; 5 6 Arn. St. R. 770. 1896.

cipher, addressed to "Oetorara," "Liverpool," the first of which

ordered the purchase of fiftj^ tons of soda ash, and the second

ordered one hundred tons of the same, subject to shipment on

the steamer Kingsdale. The first message was duly delivered to

Action to recover damag s for d lay in d l ivering a ciph r
telegraph me sage.
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plaintiffs' agents, the second was not delivered until six days

afterward. The steamer Kingsdale had sailed in the mean time.

The delayed message reads as follows: "Bewail boarish, bewail

bluster, provided steamer Kingsdale," and was interpreted to

mean "purchase for our account 50 tons jarrow 55-56 per cent

soda ash, 50 tons jarrow 48 per cent soda ash, provided shipment

can be made per steamship Kingsdale." The plaintiffs had con-

tracted for a resale of the entire one hundred and fifty tons, and,

when the one hundred tons failed to arrive, they were compelled

to pay a higher price to fill their contract, and thereby lost eight

hundred and ninety-two dollars and seventy-two cents. The

plaintiffs claimed that this was the measure of damages, but the

court confined it to the sum paid for transmission of the mes-

sage. Was this ruling erroneous? Is seems that the question

now presented has not been decided by this court. It has been

frequently considered in many of the courts of our sister states

and in England, and the great preponderance of authority is in

accord with the ruling of the court below. The rule on this

subject is stated in 25 American and English Encyclopedia of

Law, 842, 843, as follows: "The rule already set out as to the

measure of damages confines the plaintiff's recovery, in actions
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soda ash, 50 tons j arrow 48 per cent soda a h, provided shipment
can be made per steamship Kingsdale. " The plaintiff had con
tracted for a resale of the entire one hundred and fifty tons, and,
when the one hundr d tons failed to arrive, they were compelled
to pay a higher price to fill their contract, and thereby lost eight
hundred and ninety-two dollars and seventy-two cents. The
p laintiffs claimed that thi was the measure of damages, but the
court confined it to the sum paid for transmission of the mes
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now pre ented has not been decided by this court. It has been
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against the company for negligence, to snch as may fairly be sup-

posed to have been in contemplation of the parties at the time of

making the contract. This being true, it follows as a logical and

necessary sequence that where the message as delivered for trans-

mission is unintelligible, except to the sender or the addressee,

and the company had no information otherwise as to its character

and purport, nor of its importance and urgency, the party in-

jured can recover of the company nothing more than nominal

damages or at most the price paid for transmission. And this is

the rule which has been adopted by the English and American

Courts almost without exception. ' ' Many decisions of the courts

of this country and England are cited as sustaining the rule

above stated. The numerous decisions of the courts of many

states Avill be found to be opposed to the decisions of the courts

of only three states, those of Virginia, Georgia, and Alabama.

Florida has recently reversed an earlier ease, and thus joined the

majority of the states on this question. The reasons advanced

in support of the decisions which support the ruling of the court

below have been various, the one most commonly applied being
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the rule of Hadley v. Baxendale, 9 Ex. 341. It is earnestly con-

tended by the appellants that the rule of Hadley v. Baxendale, 9

Ex. 341, has no application to the case in hand, that the word

"contemplate" is there used as contradistinguishing what is

proximate and direct from what is remote and speculative, as in

Pennypacker v. Jones, 106 Pa. St. 237, and Adams Express Co.

V. Egbert, 36 Pa. St. 360, 78 Am. Dec. 382. They also call our

attention to the fact that the view of Hadley v. Baxendale, 9 Ex.

341, contended for by the defendant, has been unsuccessfully

urged upon this court at least twice before, namely, in United

States Tel. Co. v. Wenger, 55 Pa. St. 262, 93 Am. Dec. 751, and

Telegraph Co. v. Landis, 21 Week. Not. Cas. 38, and that there-

fore this question is not an open one.

We do not concede that the rule of Hadley v. Baxendale, 9 Ex.

341, has no application to this case, nor that the decision of this

court in United States Tel. Co. v. Wenger, 55 Pa. St. 262, 93 Am.

Dec. 751, or in Telegraph Co. v. Landis, 21 Week. Not. Cas. 38,

is opposed to the ruling of the court below. The message in

United States Tel. Co. v. Wenger, 55 Pa. St. 262, 93 Am. Dec.

751, disclosed to the agent of the company the nature of the busi-

ness to which it related, and there was uncontradicted evi-

dence that the sender ' ' notified the operator that he would look

to the company for damages if they failed in transmitting the

message." In Telegraph Co. v. Landis, 21 Week. Not. Cas. 38,

there was enough on the face of the message ''to indicate to the

operator that it referred to sheep, to be shipped to Philadelphia
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agai nst the company for negligence, to such as may fairly be sup
posed to have been in contemplation of the parties at the time of
making the contract. This being true, it fol lows as a logical and
necessary sequence that where the message as delivered for trans
mission is unintelligible, except to the sender or the ad dressee,
and the company had no information otherwise as to i ts character
and purport, nor of its importance and urgency, the party in
jured can recover of the company nothing more than nominal
damages or at most the price paid for transmission. And this is
the rule which has been adopted by the English and A merican
courts almost without exception. ' ' Many decisions of the courts
of this country and England are cited as sustaining the rule
above stated. The numerous decisions of the courts of many
states wi ll be found to be opposed to the decisions of the courts
of only three states, those of Virginia, Georgia, and Alabama.
Flurida has recently reversed an earlier case, and thus j oined the
majority of the states on this question. The reasons advanced
in support of the decisions which support the ruling of the court
below have been various, the one most commonly applied being
the rule of Hadley v. Baxendale, 9 E x. 341. It is earnestly con
tended by the appellants that the rule of Hadley v. Baxendale, 9
Ex. 341, has no application to the case in hand, that the word
' ' contemplate ' ' is there used as contradistinguishing what i s
p roximate and direct from what i s remote and speculative, a s i n
Pennypacker v . Jones, 106 Pa. St. 237, and Adams E xpress Co.
v. Egbert, 36 Pa. St. 360, 78 Am. Dec. 382.
They also call our
attention to the fact that the view of Hadley v. Baxendale, 9 Ex.
341, contended for by the defendant, has been unsuccessfully
urged upon this court at least twice before, namely, in United
States Tel. Co. v. Wenger, 55 Pa. St. 262, 93 Am. Dec. 751 , and
Telegraph Co. v. Landis, 21 Week. Not. Cas. 38, and that there
fore this question is not an open one.
We do not concede that the rule of Hadley v. Baxendale, 9 Ex.
341, has no application to this case, nor that the decision of this
court i n United States Tel. Co. v. Wenger, 55 Pa. St. 262, 9 3 Am.
Dec. 751, or i n Telegraph Co. v. Landis, 21 Week. Not. Cas. 38,
is opposed to the ruling of the court below. The message i n
United States Tel. Co. v. Wenger, 5 5 Pa. St. 262, 9 3 Am. Dec.
751 , disclosed to the agent of the company the nature of the busi
ness to which it related, and there was uncontradicted evi
dence that the sender ' ' notified the operator that he would look
to the company for damages if they failed in transmitting the
message. ' ' In Telegraph Co. v. Landis, 21 Week. Not. Cas. 38,
there was enough on the face of the message ' ' to indicate to the
operator that it referred to sheep, to be shipped to Philadelphia
700

FERGUSON

FERGUSON V. ANGLO-AMEEICAN 'iEL. CO. § 184

and their price." It was a case, not of delay, but of error in

transmission, and Paxson, J., speaking for this court said: "It

seems reasonable that where damages are claimed for mere delay

in delivery, the face of the telegram ought to contain something

to put the company on its guard. A delay of a day, or even a

few hours, might cause a heavy loss." This suggestion is ap-

plicable to the case now before us and in harmony with the view

taken in Abeles v. Western Union Tel. Co., 37 Mo. App. 554, in

which the court said: "Aside from the reasons which support

the rule of damages in Hadley v. Baxendale, 9 Ex. 341, there

is here a question of public policy to which we could not shut our

eyes if we were in doubt upon the question. Upon any other rule,

where a cipher dispatch is delivered to a telegraph company for

transmission, and not translated to them, and there is a delay

in delivering it or a total failure to deliver it, the door is open

to unlimited fraud upon the company. The evidence of its mean-

irg is entirely in the breast of the sender and person to whom

it Is sent. They may construct any meaning they choose, and,

upon the meaning thus constructed, they may, by evidence which
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the company will be powerless to rebut, construct any fabric of

facts on which to build an action for damages which they may

see fit." That the measure of damages contended for by the

appellants might produce such results is obvious. Under it a

telegraph company may receive for transmission a cipher mes-

sage which on its face is absolutely unintelligible to them, and

was intended by the sender to be so, and for the slightest delay

in transmitting it they may be charged with damages which can-

not reasonably be supposed to have been in the contemplation of

both parties when they received it. Surely such a message fur-

nishes no tangible ground for an inference that it relates to an

important business transaction, or that the slightest delay in the

delivery of it might subject the company to liability for such

damages as are claimed in this case. In Candee v. Western

Union Tel. Co., 34 Wis. 471, 17 Am. Rep. 452, Dixon, C. J., said :

"It cannot be said or assumed that any amount of damages or

pecuniary loss or injury will naturally ensue or be suffered ac-

cording to the usual course of things, from the failure to trans-

mit a message, the meaning and import of which are wholly

unkno^vn to the operator. The operator who receives, and who

represents the company, and may for this purpose be said to be

the other party to the contract, cannot be supposed to look upon

such a message as one pertaining to transactions of pecuniary

value and importance, and in respect of which pecuniary loss

or damages will naturally arise in case of his failure or omission

to send it. It may be a mere item of news, or some other com-
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and their price. " It was a case, not of delay, but of error in
transmi ssion, and PAXSON, J . , speaking for this court said : " It
seems reasonab l e that where damages are claimed for mere delay
in del i 'i'ery, the face of the telegram ought to contain something
to put the company on its guard. A delay of a day, or even a
few hours, might cause a heavy loss. ' ' This suggestion is ap
p l i abl to the case now before us and in harmony with the view
taken in A beles v. Western Union Tel. Co., 37 Mo. App. 554, i n
which the court said : ' ' Aside from the reasons which support
the rule of damages in Hadley v. Baxendale, 9 Ex. 341, there
is here a question of publ ic policy to which we could not shut our
eyes if we were i n doubt upon the question. Upon any other rule,
where a cipher dispatch is delivered to a telegraph company for
transmission, and not translated to them, and there is a delay
in delivering it or a total failure to deliver it, the door is open
to unlimited fraud upon the company. The evidence of its mean
i r g is entirely in the breast of the sender and person to whom
it is sent. They may construct any meaning they choose� and,
upon the meaning thus constructed, they may, by evidence which
the company wil l be powerless to rebut, construct any fabric of
facts on which to build an action for damages which they may
see fit. ' ' That the measure of damaaes contended for by the
appellants miD'ht produce such results is obvious. Under it a
telegraph company may receive for transmi sion a cipher mes
sage which on its face is absolutely uninte lligible to them, and
was intended by the sender to be so, and for the sl ightest delay
in transmitting it they may be charged with damages which can
not rea onably be supposed to have been in the contemplation of
both part ies when they received it. Surely such a mes aae fur
nishes no tangible ground for an inference that it relates to an
i mportant bu iness transaction, or that the slightest delay in the
delivery of it might subject the company to l iabil ity for such
damages as are claimed in this case. In C andee v. Western
Union Tel. Co., 34 Wis. 471, 1 7 Am. Rep. 452, DrxoN, C. J., said :
' ' It cannot be said or assumed that any amount of damages or
pecuniary loss or injury wil l naturally ensue or be suffered ac
cording to the usual course of things, from the failure to trans
m it a mes�age, the meaning and i mport of which are wholly
unknown to the operator. The operator who receives, and who
represents the company, and may for this purpose be sai d to be
the other party to the contract, cannot be supposed to look upon
such a message as one pertaining to transa ctions of pecuniary
value and importance, and in respect of which pecuniary loss
or damages wil l natura l ly arise in case of his failure or omission
to send it. It may be a mere item of news, or some other come
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munication of trifling or unimportant character. Ignorant of

its real nature and importance, it cannot be said to have been in

his contemplation at the time of making the contract that any-

particular damage or injury would be the probable result of a

breach of the contract on his part." To subject the company to

the same liability for mistake or delay in the transmission of

such a message that it might be subject to for a like mistake or

delay in the transmission of an intelligible message would open

the door to the perpetration of fraud, and disregard the well-

settled rule of Hadley v. Baxendale, 9 Ex. 341. We find nothing

in Adams Exp. Co. v. Egbert, 36 Pa. St. 360, 78 Am. Dee. 382,

or in Pennypacker v. Jones, 106 Pa. St. 237, which can be con-

sidered as a repudiation or qualification of that rule, or in the

way of its application to the case at bar. For the reasons above

stated, we concur in the ruling of the court below.

Judgment affirmed.

185. MENTZER V. WESTERN UNION TELEGRAPH CO.,

93 la. 752; 62 N. W. B. 1; 57 Am. St. R. 294. 1895.

Action for damages caused by delay in delivering a telegram.
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Judgment for plaintiff.

Deemer, J. There was testimony tending to show, and the
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munication of trifling or unimportant character. Ignorant of
its real nature . and importance, it cannot be said to have been in
bis c ontemplation at the time of making the contract that any
particu lar damage or inj ury woul d be the p robable result of a
breach of the contract on bis p art. ' ' To subject the company to
the sa m e l i a bility for mistake or del ay in the transmission of
such a m es sage that it might be subj ect to for a l ike mistake or
delay i n the transmission of an inte l l i gi b l e me sage would open
the door to the perpetration of f rau d , and d i sre gard the well
settleu rule of Hadley v. B axendale, 9 Ex. 341. We find nothing
in Adam Exp. Co. v. Egbert, 36 Pa. St. 360, 78 Am. Dec. 382,
or in Pennypacker v. Jones, 106 Pa. St. 237, which can be con
sidered as a repudiation or qualification of that rul e, or in the
way of its appl i cation to the case at bar. For the reasons above
stated, we concur in the rul ing of the court below.
J udgm ent affirmed
.

jury may well have found that on the eleventh day of April,

1892, one H. Dorn delivered to defendant, at Creston, Ohio,

to be transmitted to plaintiff, at Cedar Rapids, Iowa, the follow-

ing telegraphic message :

MENTZER V. WESTERN UNION TELEGRAPH C O.,

185.

"Creston, Ohio, 11, 1892.

93 la. 752j 62 N. W. R . 1)·

To J. D. Mentzer, Cedar Rapids, Iowa :

Mother dead. Funeral Wednesday. Answer if coming or not.

57 Arn. St.

R. 294. 1895.

H. Dorn."

That Dorn paid the regular charges for transmitting the same,

and, at the time of the delivery of the message, informed de-

fendant's employee in charge of the office at Creston that it was

Action for damages caused by delay in del i vering a telegram.
Judgment for pl aintiff.

plaintiff's mother who was dead. That the message reached de-

fendant's office at Cedar Rapids at 9:16 A. M., April 11, 1892,

but through the negligence and carelessness of defendant's em-

ployees, was not delivered until 9 P. M., April 13th. The plain-

tiff inquired at defendant's office at Cedar Rapids at about 7

o'clock in the evening of April 11th, and was informed there was

nothing there for him. It is shown beyond dispute that plain-

tiff's mother died at Creston, Ohio, on April 11, 1892, and was

702

DEEMER, J. There was testimony te ndin g to how, and the
jury may well have found that on the leventh day of April,
1892 one H. Dorn del iv red to def ndant, at Cre ton, Ohio,
to be t ran sm itte d to p l aintiff, at Cedar Rapids, Iowa, the follow
ing telegraphic message :
' ' Creston, Ohio, 1 1, 1 892.
To J. D. Ment z er Cedar Rapids, Iowa :
Mother dead. Funeral Wednesday. Answer if coming or not.
H. DORN. "
,

,

That Dorn paid the regular charges for transmitting the same,
and, at the time of the delivery of the message, informed de
fendant 's employee in charge of the office at Creston that it was
plaintiff 's mother who was dead. That the message reached de
fendant 's office at Cedar Rapi ds at 9 : 1 6 A. M., April 1 1, 1892,
but through the n egl igence and carelessness of defendant 's em
ployees , was not delivered until 9 P. M., April 13th. The plain
tiff inquired at defendant 's office at Cedar Rapids at about 7
o 'clock i n the evening of April 1 1th, and was informed there was
noth ing there for him. It is shown beyond dispute that plain
ti:ff '5 mother died at C reston, Ohio, on April 1 1 , 1892, and was
702
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buried on the 13th, and that, by reason of the failure of de-

fendant to deliver the message informing plaintiff of her death,

he was prevented from attending her funeral. There was also

testimony tending to show that plaintiff lost some time from his

work, in trying to discover whether a message had been sent him

or not. The court gave the jury the following instructions with

reference to the measure of damages, in the event they found

plaintiff entitled to recover: "7. If you find for plaintiff, then

you will allow him for the amounts he paid for messages sent

by him, if any ; for loss of time caused by the failure to deliver

said message, and rendered useless thereby, if any ; and, in addi-

tion thereto, such an amount as you may find from the evidence

to be just and reasonable to compensate plaintiff for the dam-

ages sustained by reason of mental anguish suffered by him by

reason of failure to deliver said message, if any. But you should

not allow plaintiff anything for loss of time or expense in going

to Creston, Ohio, nor should you allow plaintiff for the money

paid by Dorn for the message in question."

It is first insisted by appellant's counsel that the plaintiff can-
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not recover because he made no contract with the defendant, and

is not in privity with it; that the action is founded on contract,

and therefore he cannot maintain the suit. Such, no doubt, is

the rule in England. But the courts of this country almost uni-

versally hold to the contrary. In the recent case of Herron y.

Telegraph Co., 90 Iowa, 129, we had occasion to consider this

question; and the holding there, which is in accord with the cur-

rent of judicial opinion in this country, was that the person to

whom the message was addressed might maintain an action for

the damages sustained by him.

2. It is conceded by appellant's counsel that plaintiff siiffered

damages under the first two heads covered by the instruction, to

the amount of one dollar, and no complaint is made of the

charge, so far as it relates to these two items. The objection to

the instruction is, that it allows the jury to assess damages for

"mental anguish," and it is contended that such damages are not

allowable in actions of this kind. Counsel also insisted that, if

such damages are recoverable in any case, they should not be al-

lowed here, for the reason that the testimony negatives any

such suffering on the part of plaintiff as would entitle him to

recover. Disposing of this last proposition first, we have to say

that there is sufficient testimony in the record to justify the

conclusion that the plaintiff did suffer as claimed. The evidence

discloses such conduct on the part of plaintiff in inquiring for a

message at the office of the defendant company, and in the efforts

put forth by him to ascertain if a death message had come, as to
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buried on the 13th, and that, by reason of the failure of de
fendant to deliver the message informing plaintiff of her death,
he was p revented from attending her funeral. There was also
testimony tending to show that plaintiff l ost some time from his
work, in trying to discover whether a message had been sent him
or not. 1r he court gave the jury the following instruction with
reference to the measure o f damages, in the event they found
p laintiff entitled to recover : ' 7. If you find for p laintiff, then
you will allow him for the amounts he p aid for messages sent
by him, i f any ; for loss of time caused by the failure to deliver
said message, and rendered useless thereby, if any ; and, in addi
t ion thereto, such an amount as you may find from the evidence
to be j ust and reasonable to compensate plaintiff for the dam
ages sustained by reason of mental anguish suffered by him by
reason of failure to deliver said message, i f any. But you shoul d
not allow plaintiff anything for loss of time or expense in going
to C reston, Ohio, nor shoul d you allow plaintiff for the money
paid by Dorn for the mes age in que tion. ' '
It is first in i ted by appellant ' counsel that the plaintiff can
not recover because be made no contract with the defendant and
is not in pri vity with it ; that the action is founded on contract,
and therefore he cannot maintain the suit. Such, no doubt, is
the rule i n E ngl and. But the courts of this country al most uni
versally hold to the contrary. In the recent case of Herron v. .
Telegraph Co., 9 0 Iowa 1 2 9, we had occasion to consider this
question ; and the holding th re, wh ich is in accord with the cur
rent of judicial opin ion in thi. country, was that the pe rson to
whom the m ssage was addressed migl t maintain an action for
the damages su taine by him.
2 . It is conceded by appellant ' counsel th at plaintiff uff red
damaO'es under the first two h ads covered by the i nstruction , to
the amount of one dollar, and no compl aint is made of the
charge, so far as it relates to the e two items. The objection to
the instruction is, that it allows the jury to assess damages for
' ' mental anguish, ' ' and it is contended that such damages are not
allowable in actions of this kind. C ounsel also insisted that, i f
such damages are recoverable i n any case, they should not be al
lowed here, for the reason that the testimony negatives any
such sufferina on the part of plaintiff as would entitle him to
recover. DisposinO' of this last proposition fir t, we have to say
that there is sufficient testimony in the record to justify the
conclusion that the pl aintiff did suffer as cl aimed. The evidence
discloses such conduct on the p art of plaintiff in inquiring for a
me sage at the office of the defendant company, and in the efforts
put forth by him to ascertain i f a death message had come, as to
703
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evince mental anxiety. Plaintiff says he was desirous of attend-

ing his mother's funeral, and that he felt "hard" because of

the delay in the delivery of the message. He immediately tele-

graphed to ascertain if he could be present at the funeral, and

took up his journey to Ohio, to be in attendance upon the burial.

When he called at defendant 's office, after the receipt of thfe mes-

sage, he was excited and anxious. He complained of the delay,

and wanted to know why the message was not delivered at his

house. We think these declarations, and this course of conduct,

clearly indicate that plaintiff did suffer as charged. We have,

then, the question as to whether damages for mental suffering

can be recovered in actions of this kind, independent of any

physical injury, where the company is advised of the character of

the message, and negligently fails to deliver it. This question

has been variously decided by the different courts of the coun-

try, but, up to this time, is an open one in this state. The fol-

lowing cases answer the proposition in the affirmative : So Relle

V. Western Union Tel. Co., 55 Tex. 308, 40 Am. Rep. 805;

Stuart V. Western Union Tel. Co., 66 Tex. 580, 18 S. W. R. 351,
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59 Am. R. 623 ; Gulf etc. Ry. Co. v. Wilson, 69 Tex. 739, 7 S. W.

R. 653 ; Western Union Tel. Co. v. Broesche, 72 Tex. 654, 10 S.

W. R. 734, 13 Am. St. R. 843 ; Western Union Tel. Co. v. Simp-

son, 73 Tex. 423, 11 S. W. R. 385; Western Union Tel. Co. v.

Adams, 75 Tex. 531, 12 S. W. R. 857, 16 Am. St. R. 920 ; Wo-

mack V. Western Union Tel. Co., Tex. Civ. App., May 10, 1893,

22 S. W. R. 417 ; Western Union Tel. Co. v. Carter, 2 Tex. Civ.

App. 624, 21 S. W. R. 688 ; Wadsworth v. Western Union Tel.

Co., 86 Tenn. 695, 8 S. W. R. 574, 6 Am. St. R. 864; Northport

etc. R. R. Co. V. Griffin, 92 Tenn. 694, 22 S. W. R. 737; Reese

V. Western Union Tel. Co., 123 Ind. 294, 24 N. E. R. 163 ; West-

ern Union Tel. Co. v. Stratemeier, 6 Ind. App. 125, 32 N. E.

R. 871 ; Western Union Tel. Co. v. Newhouse, 6 Ind. App. 422,

33 N. E. R. 800 ; Western Union Tel. Co. v. Henderson, 89 Ala.

510, 7 Sou. R. 419, 18 Am. St. R. 148; Thompson v. Western

Union Tel. Co., 106 N. C. 549, 11 S. E. R. 269 ; Young v. West-

ern Union Tel. Co., 107 N. C. 370, 11 S. E. R. 1044, 22 Am. St.

R. 883 ; Thompson v Western Union Tel. Co., 107 N. C. 449, 12

S. E. R. 427 ; Chapman v. Western Union Tel. Co., 90 Ky. 265,

13 S. W. R. 880; Western Union Tel. Co. v. Stephens, 2 Tex.

Civ. App. 129, 21 S. W. R. 148; Logan v. Western Union Tel.

Co., 84 111. 468; and perhaps others. While perhaps equally as

large a number answer it in the negative. See the following:

Western Union Tel. Co. v. Wood, 57 Fed. Rep. 471 ; Russell v.

Western Union Tel. Co., 3 Dak. 315, 19 N. W. R. 408 ; West v.

Western Union Tel. Co., 39 Kan. 93, 17 Pac. R. 807, 7 Am. St.
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evince m ental anxiety. Plaintiff says he was desirous of attend
ing his mother 's funeral, and that he felt " hard " because of
the delay in the delivery of the mes age. He immediately tele
graphed to ascertain if he coul d be present at the funeral, and
took up his journey to Ohio, to be in attendance upon the burial.
When he called at defendant 's office, after the receipt of the mes
sage, he was excited and anxious. He complained of the delay2
and wanted to know why the message was not delivered at his
house. We think these decl arations, and t h is course of conduct,
clearly indicate that plaintiff did suffer as charged. We have,
then, the question as to whether damages for mental suffer1ng
can be recovered in actions of this kind, independent of any
physical injury, where the company is advised of the character of
the message, and negligently fails to deliver it. This question
has been variously decided by the different courts of the coun
try, but, up to this time, is an open one in this state. The fol
lowing cases answer the proposition in the affirm ative : So Rel le
v. Western Union Tel. Co., 55 Tex. 308, 40 Am. Rep. 805 ;
Stu art v. Western Union Tel. Co., 66 Tex. 5 0, 18 S. W. R. 351,
59 Am. R. 623 ; Gulf etc. Ry. Co. v . Wilson, 69 Tex. 739, 7 S. W.
R. 653 ; Western Union Tel. Co. v. Broesche, 72 Tex. 654, 10 S.
W . R . 734, 13 Am. St. R. 843 ; Western Union Tel. Co. v. Simp
son, 73 Tex. 423, 11 S. W. R. 385 ; We tern Union Tel. Co. v.
Adams, 75 Tex. 53 1 , 12 S. W. R. 857, 1 6 Am. St. R. 920 ; Wo
mack v. Western Union Tel. Co., Tex. C iv. App., May 10, 1893,
22 S . W. R. 417 ; Western Union Tel. Co. v. Carter, 2 Tex. C iv.
App. 624, 21 S. W. R. 688 ; Wadsworth v. Western Union Tel.
Co., 86 Tenn. 6 9 5 , 8 S. W. R. 574, 6 Am. St. R. 864 ; Northport
etc. R. R. Co. v. Griffin , 92 Tenn. 694, 22 S. W. R. 737 ; Reese
v. Western Union Tel. Co., 123 Ind. 294, 24 N. E . R. 1 63 ; West
ern Union Tel . Co. v. Stratemeier, 6 Ind. App. 125, 32 N. E .
R . 871 ; Western Union Tel. Co. v . Newhouse, 6 Ind. App. 422,
33 N. E. R. 800 ; Western Union Tel. Co. v. H enderson, 89 Ala.
510, 7 Sou. R. 419, 1 8 Am. St. R. 148 ; Thompson v . Western
Union Tel. Co., 106 N. C . 549, 1 1 S. E. R. 269 ; Young v. West
ern Union Tel. Co., 107 N. C. 370, 1 1 S. E . R. 1044, 22 Am. St.
R. 883 ; Thompson v Western Union Tel. Co., 107 N. C. 449, 1 2
S . E. R. 427 ; Chapman v. Western Union Tel . C o . , 90 Ky. 265,
13 S. W. R. 880 ; Western Union Tel. Co. v. Stephens, 2 Tex.
Civ. App. 129, 21 S. W. R. 148 ; Logan v. We tern Union Tel.
Co., 84 Ill. 468 ; and perhaps others. While perhaps equally as
large a number answer it in the negative. See the following :
Western Union Tel . Co. v. Wood, 57 Fed. Rep. 471 ; Russell v.
\Vestern Union Tel . Co., 3 Dak. 31 5, 19 N. W. R. 408 ; West v.
Western Union Tel. Co., 39 Kan. 93, 17 Pac. R. 807, 7 A m. St.
7()4.
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R. 530; Western Union Tel. Co. v. Rogers, 68 Miss. 748, 9

Son. R. 823, 24 Am. St. R. 300; Chapman v. Western Union

Tel. Co., 88 Ga. 763, 15 S. E. R. 901, 30 Am. St. R. 183 ; Connell

V. Western Union Tel. Co., 116 Mo. 34, 22 S. W. R. 345, 38 Am.

St. R. 575 ; International etc. Tel. Co. v. Saunders, 32 Fla. 434,

14 Sou. R. 148 ; Summerfield v. Western Union Tel. Co., 87 Wis.

1, 57 N. W. R. 973, 41 Am. St. R. 17 ; Francis v. Western Union

Tel. Co., 58 Minn. 252, 59 N. W. R. 1078, 49 Am. St. R. 507.

Perhaps other cases announcing the same rule may he found.

Of the text-writers. Shearman and Redfield on Negligence, page

692, section 605 ; Thompson on Electricity, section 379, 3 Suther-

land on Damages, sections 975-980, inclusive; 2 Sedgwick on

Damages, section 894, and others, hold that such damages may be

recovered, while Wood's Mayne on Damages, page 74, Cooley on

Torts, 271, and others, seem to deny it. The general rule which

has come down to us from England, no doubt, is that mental

anguish and suffering resulting from mere negligence, unac-

companied with injuries to the person, cannot be made the basis

of an action for damages: See Ljmch v. Knight, 9 H. L. Cas.

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:41 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

577 ; Hobbs v. London, etc. Ry. Co., L. R. 10 Q. B. 122. And

doubtless this is the rule of law to-day in all ordinary actions,

either ex contractu or ex delicto. But it must be remembered that

there are exceptions to the rule, and that the telegraph, as a means

of conveying intelligence, is comparatively a new invention. The

general rule above referred to was adopted long before the elec-

tric current was harnessed and made subservient to the will of

man. One of the crowning glories of the common law has been

its elasticity, and its adaptability to new conditions and new

states of fact. It has grown with civilization, and kept pace with

the march of events, so that it is as virile to-day, in our advanced

state of civilization, as it was when the race was emerging from

the dark ages of the past. Should it ever fail to be adjustable to

the new conditions which age and experience bring, then its use-

fulness is over, and a new social compact must be entered into.

Let us look at this query, then, upon principle, and see if such

damages are recoverable. And* first we must determine the na-

ture, objects, and purposes of telegraph companies; their legal

status and duties to the public, and to those with whom they do

business, then the nature of the action, and, finally, the elements

of damage which may be recovered, either by reason of their

breach of contract or because of their failure to perform their

(duties — and see if there is any reason known to and recognized

by the law, why such damage should not be allowed. Far be it

from our purpose to make law. We cannot legislate, but will
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R. 530 ; We tern Union Tel. Co. v. Rogers, 68 Miss. 748, 9
Sou. R. 823 2-1 Am. St. R. 300 ; Chapman v. Western Union
Tel. Co., 88 Ga. 763, 15 S. E. R. 901, 30 Am. St. R. 1 3 ; Connell
v. Western Union Tel. Co., 1 1 6 1:0. 34, 22 S. W. R. 345, 38 Am.
St. R. 575 ; International etc. Tel. Co. v. Saunders, 32 F la. 434,
14 Sou. R. 148 ; Summerfield v. Western Union Tel. Co., 87 Wis.
1, 57 N. W. R. 973, 41 Am . St. R. 17 ; Francis v. Western Union
Tel. Co., 58 Minn. 252, 59 N. W. R. 1078, 49 Am. St. R. 507.
Perhaps other cases announcing the same rule may be found.
Of the text-writers, Shearman and Redfield on Negligence, page
692, section 605 ; Thomp on on Electricity, section 379, 3 S uther
land on Damages, sections 9 75-980 inclusive ; 2 Sedgwick on
Damages, section 894, and other , hold that such damages may be
recovered, while Wood 's J\lfayne on Damages, page 74, Cooley on
Torts, 271, and others, seem to deny it. The general rule which
has come down to us from England, no doubt, is that mental
anguish and suffering resulting from mere negligence, unac
companied with injuries to the person, cannot be made the basis
of an action for damacres : See Lynch v. Knight, 9 H. L. C as.
577 ; Hobbs v. London, etc. Ry. Co., L. R. 10 Q. B. 122. And
doubtless this is the rule of law to-day in all ordinary actions,
either ex con tracti(, or ex delicto. But it m ust be remembered that
there are exceptions to the rule and that the telegraph, as a means
of conveying intelligence, i s comparatively a new i nvention. The
general rule above referred to was adopted long before the elec
tric current was harnessed and made subservient to the will of
man. One of the crowning glories of the common law has been
its elasticity, and its adaptabi lity to new conditions and new
states of fact. It has rown with c ivilization and kept p ace with
the march of events, so that it is as virile to-day, in our advanced
state of civilization as it was when the race was emerging from
the dark ages of the past. Should it ever fail to be adjustable to
the new conditions which age and experience bring, then its use
fulness is over, and a new social compact must be ntered into.
Let us look at this query, then, upon p rinciple, and see if such
damaO'es are recoverable. An d first we must determine the na·
ture, objects, and purposes of telegraph companies ; their legal
status and duties to the public, and to those with whom they do
b usiness then the nature of the action, and, :finally the elements
of damage which may be recovered, either by rea on of their
breach of contract or because of their failure to perform their
duties-and see if there is any reason known to and recognized
by the l aw, why such damage should not be allowed. Far be i t
from our purpose t o mak� law. W e cannot legislate, b u t will
45
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discover, if we can, whether there are any precedents for recov-

ery lying in the ashes of the past.

What, then, is the nature, purpose, and object of the telegraph,

and what is its legal status? It is a system of appliances con-

ducting the electric current or fluid, used for the purpose of

transmitting intelligence, thought, or news from one place to an-

other. Somewhat akin is it to a common carrier, in this: that

they are both carriers, and must serve all alike; but the carrier

transports persons or goods, while the telegraph conveys intelli-

gence. The very object of the invention is to quickly convey in-

formation from one to another, upon which that other may act.

It is a public use, and for that reason eminent domain may be ex-

ercised in its behalf, and is engaged in a business affecting pub-

lic interests to such an extent that the state may regulate the

charges of companies engaged in the business. It is not an in-

surer of the accuracy or of the delivery of messages intrusted to

it, but it is so far a common carrier as to be bound to serve all

people alike, and to exercise due care in the discharge of its pub-

lic duties. Nor can it provide by contract for exemption from
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liability from the consequences of its own negligence. Enough

has been stated to show that it owes a duty to all whom it at-

tempts to serve, independent of the contractual one entered into

when it receives its messages. Telegraph companies are held,

then, to the exercise of due care, and for negligence, either in

sending or delivering messages, are liable to any person injured

thereby for all the damages he may sustain. We have stated

these rules in order to show that one who is injured by their neg-

lect of duty may maintain an action, either ex contractu or ex

delicto, for the injuries sustained. The rule, no doubt, is as an-

nounced by Judge Cooley in his work on Torts, at page 104 et

seq: "In many cases an action, as for tort, or an action for a

breach of contract, may be brought by the same party on the

same state of facts. This, at first, may seem in contradiction

to the definition of a tort as a wrong unconnected with contract,

but the principles which sustain such actions will enable us to

solve the seeming difficulty. . . . There are also, in certain

relations, duties imposed by law, a failure to perform which is

regarded as a tort, though the relations themselves may be

formed by contract covering the same ground. . , . Thus,

for breach of the general duty imposed by law because of the

relation, one form of action may be brought, and for the breach

of contract another form of action may be brought" : See, also,

Rich V. New York etc. R. R. Co., 87 N. Y. 382 ; Nevin v. Pullman

etc. Car Co., 106 111. 222, 46 Am. R. 688 ; Baltimore etc. Ry. Co.

V. Kemp, 61 Md. 619, 48 Am. R. 134; Cooley on Torts, 3. In
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discover, if we can, whether there are any p recedents for reco v
ery lying in the ashes of the past.
What, then, is the nature, purpose, and object of the telegraph,
and what is its legal status ? It is a system of appliances con
ducting the electric current or fluid, used for the purpose of
transmitting intelligence, thought, or n ws from one p lace to an
other. Somewhat akin is it to a common carrier, in this : that
they are both carriers, and must serve all alike ; but the carrier
transports persons or goods, while the telegraph conveys intelli
gence. The very object of the invention is to quickly convey i n
formation from one to another, upon which that other may act.
It is a public use, and for that reason eminent domain may be ex
ercised in its behalf, and is engaged in a business affecting pub
lic interests to such an extent that the state may regulate the
charges of companies engaged in the bu iness. It is not an in
surer of the accuracy or of the delivery of messag s intrusted to
it, but it is so far a common carrier as to be bound to serve all
people alike, and to exercise due care in the discharge of its pub
lic duties. Nor can it provide by contract for exemption from
liability from the consequence of its own negligence. E nough
has been stated to show that it owes a duty to all whom it at
tempts to serve, independent of the contractual one entered into
when it receives its messages. Telegraph companies are held,
then, to the exercise of due care, and for negligence, either i n
sending o r deliverin g messages, are liable t o any person inj ured
thereby for all the damages he may sustain. We have stated
these rules in order to show that one who is injured by their neg..
lect of duty may maintai n an action, ither ex contractu or ex
delicto, for the injuries sustained. The rule, no doubt, is as an
nounced by Judge Cooley in his work on Torts, at page 104 et
seq : ' ' In many cases an action, as for tort, or an action for a
breach of contract, m ay be brought by the same party on the
same state of facts. This, at first, may seem in contradiction
to the definition of a tort as a wrong unconnected with contract,
but the principles which sustain such actions will e nable us to
solve the seeming difficulty.
There are also, in certai n
relations, duties imposed b y law, a failure t o perform which i s
regarded a s a tort, though the relations themselves may be
formed by contract covering the same ground.
Thus,
for breach of the general duty imposed by law because of the
rel ation, one form of action may be brought, and for the breach
of contract another form of action may be brought ' ' : See, a lso,
Rich v. New York etc. R. R. Co., 87 N. Y. 382 ; Nevin v. Pullman
etc. Car Co., 106 Ill. 222, 46 Am. R. 688 ; Baltimore etc. Ry. C o.
v. Kemp, 6 1 Md. 619, 48 Am. R. 134 ; Cooley 011 Torts, 3.
In
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this state all forms of action are abolished. The pleader simply

makes a plain statement of the facts, avoiding legal conclusions,

and may recover as damages, on the facts stated, whatever the

law will allow, either for breach of the contract or for the tort

pleaded. We desire to make this plain, for if, in the further

progress of the opinion, it should appear that damages for

mental suffering are allowed in eases of this kind, either for

breach of contract or for tort, then plaintiff may recover. With

this thought in mind, the reader may also be able to explain and

reconcile some of the cases before cited.

Having determined the nature and objects, the status, and re-

lation of the defendant company, we turn to the verdict of the

jury in this case, and find that not only did the defendant break

its contract, but that it was guilty of negligence as well, and that

under all known rules of law, plaintiff is entitled to some dam-

ages. Defendant insists they are simply nominal, and plaintiff

contends he has suffered acute and actual damages, for which he

should be compensated. The general rule of damages for breach

of contract comes down to us from the opinion of Hadley v.
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Baxendale, 9 Ex. 341, and is as follows: "When two parties

have made a contract which one of them has broken, the dam-

ages which the other party ought to receive in respect of such

breach of contract should be such as may fully and reasonably

be considered either as arising naturally — i. e., according to the

usual course of things — from such breach of contract itself, or

such as may reasonably be supposed to have been in the con-

templation of both parties at the time they made the contract,

as the probable result of the breach of it." In actions for tort

the rule is much broader. The universal and cardinal principle

in such cases is, that the person injured shall receive compensa-

tion commensurate with his loss or injury, and no more. This

includes damages not only for such injurious consequences as

proceed immediately from the cause which is the basis of the

action, but consequential damages as well. These damages are

not limited or affected, so far as they are compensatory, by what

was in fact contemplated by the party in fault. He who is re-

sponsible for a negligent act must answer "for all the injurious

results which flow therefrom, by ordinary, natural sequence,

without the interposition of any other negligent act or overpow-

ering force." Whether the injurious consequences may have

been "reasonably expected" to follow from the commission of

the act is not at all determinate of the liability of the person who

committed the act to respond to the person suffering therefrom.

As said in Stevens v. Dudley, 56 Vt. 158, "it is the unexpected,

rather than the expected, that happens in the great majority of
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this state all forms of action are abolished. The p leader simply
makes a plai n statement of the facts, avoiding legal conclusions,
and may recover as damages, on the facts stated, whatever the
l aw will allow, either for breach of the contract or for the tort
p leaded. We desire to make this plain, for if, in the furt her
progress of the opinion, it should appear that damages for
mental suffering are allowed in cases of this kind, either for
breach of contract or for tort, then p laintiff may recover. With
this thought i n mind, the reader may also be able to explain and
reconcile some of the cases before cited.
H avi n g determined the nature and objects, the status, and re
lation of the defendant company, we turn to the verdict of the
j ury in this case, and find that not only did the defendant break
its contract, but that it was guilty o f negligence as well, and that
under all known rules of law, plaintiff is entitled to some dam
ages. Defendant insists they are simply nominal, and plaintiff
contends he has suffered acute and actual damages, for which he
should be compensated. The general rule of damages for breach
of contract comes down to us from the opinion of H adley v.
Baxendale, 9 Ex. 341, and is as follows : ' ' When two p arties
have made a contract which one of them has broken, the dam
ages which the other party ought to receive in respect of such
breach of contract should be such as may fully and reasonably
be considered e ither as arising naturally-i. e., according to the
usual course of things-from such breach of contract itself, or
such as may rea onably be supposed to have been in the con
templation of both parties at the time they made the contract,
as the probable re ult of the breach of it. ' ' I n actions for tort
the rule is much broader. The universal an$1 cardinal principle
in such cases is, that the person injured shall receive compensa
tion commensurate with his loss or injury, and no more. This
includes damages not only for such injurious consequences as
proceed immediately from the cause which is the b asis o f the
action, but consequential damages as well. These damages are
not limited or affected, so far as they are compensatory, by what
was in fact contemplated by the party in fault. He who is re
sponsible for a negligent act must answer ' ' for all the i njurious
results which flow therefrom, by ordinary, natural sequence,
without the interposition of any other negligent act or overpow
ering force. ' ' Whether the injurious consequences may have
been ' ' reasonably expected ' ' to follow from the commission of
the act is not at all determinate of the l i ability of the person who
committed the act to respond to the person suffering therefrom.
As said in Stevens v. Dudley, 56 Vt. 158, ' ' it is the unexpected,
rather than the expected, that happens i n the great majority of
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cases of negligence." Under all the authorities, it was the duty

of the defendant to transmit and deliver messages intrusted to

it without unreasonable delay; and, in failing to do so, it becomes

liable for all damages resulting therefrom : Cooley on Torts, 646,

647 ; Gray on Communication by Telegraph, sees. 81, 82, et seq;

Wharton on Negligence, sec. 767. That a person is entitled to

at least nominal damages for an infraction of the duty imposed

upon a telegraph company is conceded. And it must also be

conceded that every person desires to attend upon the obse-

quies of his near relations. And when, able and anxious to at-

tend, he is, through the negligence of a telegraph company, not

notified of their death in time to attend the funeral, he naturally

and almost inevitably suffers mental pain and anguish. No man

is so depraved but that he yet remembers his mother, and, when

able, will pay her the last respect that is her due. In the case

at bar, it is established that defendant knew the nature of the

intelligence it was to transmit, and also knew that, if it was not

delivered within a reasonable time, plaintiff was likely to be

greatly pained on accoiuit not only of not knowing of the death
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of his mother until she was placed under the ground, but also

because of his inability to attend the funeral on account of the

delay. That the defendant should reasonably have contemplated

such results, under the rule laid down in Iladley v, Baxendale,

9 Ex. 341, is clear.

But it is insisted that damages for mental suffering, although

contemplated by the parties, cannot be recovered for mere breach

of contract. That such is the general rule announced by the

courts, and that it is the rule with reference to all ordinary con-

tracts must be conceded. But it must be remembered that this

rule grew up at a time when there was no thought of the trans-

mission of intelligence by electricity. Breaches of contract, such

as the one in question, were unknown to the common law. The

business of telegraphy has grown up within comparatively re-

cent years. But must we say that the law furnishes no remedy

because no case of the kind was known to the common law? If

so, such law is no longer applicable to our present conditions.

Regard must be had, too, to the subject matter of the contract.

The message does not relate to property. In such cases, for

breach of contract, the law affords adequate compensation. But

it does relate to the feelings, the sensibilities, aye, sometimes,

even to the life, of the individual. It does not affect his pocket-

book seriously, but it does relate to his feelings, his emotions,

his sensibilities — those finer qualities which go to make the man

Shall we say that in one case the law affords compensation,

and in the other it does not? Instead of goods which are con-
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cases of negligen ce. ' ' Under all the authoritie , it \Va the duty
of the defendant to transmit and deliver me ages i ntru ted to
it without unreasonable delay ; and, in failing to do so, it become
liable for all damages resulting therefrom : Coo ley on Tort , 646,
647 ; Gray on Communication by Telegraph, ec 8 1 , 2, t seq ·
Wharton on Negligence, ec. 767. That a per on is entitled to
at l ea t nominal damages for an infraction of t he duty impo ed
upon a telegraph company i conceded. And it mu t al o be
conceded that every person de ire to attend upon the ob e
quies of his near relations. And when able and anxious to at
tend, he is, through the negligence of a t l egraph company not
notified of their death in time to attend the fun ral , he naturally
and almost inevitably suffer mental pain and angu ish. No man
is so depraved but that h yet rememb r hi mother an , when
able, wil l pay her the la t r p ct that i her due. In the ca e
at bar, it is established that d f n lant kn w th natur of th
intelligence it was to tran mit and al knew that, if it wa not
delivered within a rea onable tim plaintiff wa lik ly to b
greatly pained on account not nly o f n t kn winer o f th d ath
of his mother until he wa plac
und r th
r un but al
because of hi inability t att nd the fun ral n a unt of th
de lay. That the defendant houl r a onably hav
t mp lat ,
such results, under th rule l aid O\Yn in I l a 1 y v . Baxendal ,
9 Ex. 341, i clear.
But it is insi ted that amag f r m ntal uff rincr although
contempl ated by th parti , cann t b rec v r for m r breach
of contract. That u h i. th g n ral rul ann un d by th
courts, and that it i th rul with r f ren t all rd inary con
tracts must be conced . But it mu t b rem mb r d that thi.
rule grew up at a time wh n ther wa no th ucrht f th trans
mi ·sion of int 1 1 ig n e by 1 ctri ity.
r ach
f contra t uch
as the one in que tion, w r unknown to the common l aw. Th
business of telegraphy h a gro\vn up within omparativ ly r cent years. But mu t w ay that the law furni h n r medy
because no case o f the kind wa known to th common l aw ? If
so, such l aw i s no l onger appl ica le to our pr ent conditions.
Regard must be had, too, to the subject matter f the contract.
The message do�s not rel ate to property. In uch ca e , for
breach of contract, the law affords adequat
mpen ati n. But
it does relate to the feel ings, the sensibilities aye, sometimes,
<>ven to the life1 of the individual . It doe not affect hi pock t
hook seriously, but it doe relate to hi fe ling , hi emotion
h1s en ibilities-those finer qual itie which go to m ake th man
Q·hall we say that in one ca e the l aw afford compen ation,
and in the other it does not ? In tead of goods which are con.
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veyed by the defendant, it is intelligence — thought. If defend-

ant were a common carrier of goods, it would be liable for all

damages sustained by reason of its breach of contract to de-

liver them within a reasonable time. But it is said no damages

can be recovered for failure to deliver intelligence, beyond the

amount actually paid for the message, or nominal damages, al-

though the addressee may endure the greatest of mental pangs,

notwithstanding the fact that such suffering was in the con-

templation of the parties at the time the contract was made. Of

course, every breach of contract is likely to cause some pain, but

most of these contracts relate to property and pecuniary matters,

and in such case the law furnishes what has always been held to

be an adequate remedy for the pecuniary loss sustained. Mental

suffering has never been considered as within the contemplation

of the parties at the time the contract is entered into, and recov-

ery cannot be had therefor. But few contracts have direct re-

lation to the feelings and sensibilities of the parties entering into

them, and the pain growing out of the ordinary breach of

contracts relating to property is entirely different from that
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suffered from a death message: Sutherland on Damages, sec.

980. We find a well-recognized exception to the general rule that

damages cannot be had for mental anguish in cases of breach of

contract, in the action for breach of promise of marriage, and

the reason for this exception is quite applicable here. In such

cases, the defendant, in making his contract, is dealing with the

feelings and emotions. The contract relates almost wholly to

the affections, and one is not allowed to so trifle with another's

feelings. He knows at the time he makes the contract that if

he breaks it the other will suft'er great mental pain, and the

courts, without exception, have allowed recovery in such a case :

See HoUoway v. Griffith, 32 Iowa, 409, 7 Am. Rep. 208;

Royal v. Smith, 40 Iowa, 615. The distinction we have

pointed out is well stated in 1 Sutherland on Damages, section

92. Other exceptions have sometimes been made, which we need

not further refer to. As said in the case of Wadsworth v. W. U.

Tel. Co., 86 Tenn. 695, 8 S. W. R. 574, 6 Am. St. Rep. 864 : ''These

illustrations serve the purpose of showing that in the ordinary

contract only pecuniary benefits are contemplated by the con-

tracting parties, and that, therefore, the damages resulting from

such breach of contract must be measured by pecuniary stand-

ards, and that, where other than the pecuniary benefits are

contracted for, other than pecuniary standards should be ap-

plied in the ascertainment of damages flowing from the breach."

"The case before us, so far as it is an action for breach of con-

tract, is subject to the same general rule ; and the defendant is
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veyed by the defendant, it is i ntelligence-thought. If defend
ant were a common carrier of goods, it would be liable for all
damages sustained by reason of its breach of contract to de
l iver them within a reasonable time. But it is said no damages
can be recovered for failure to deliver i ntelligence, beyond the
amount actually paid for the message, or nominal damages, al
though the addressee may endure the greatest of mental pangs,
notwithstanding the fact that such suffering was i n the con
templation of the parties at the time the contract was made. O.f
cour e, every breach of contract is likely to cause some p ain, but
mo t of the e contracts relate to property and pecuniary matters,
and in such case the law furni he what has always been held to
be an adequate remedy for th p cuniary loss sustained. Mental
uffering has never been con id red as ithin the cont mplation
of the partie at the time the contract is entered into, and recov
ery cannot b had therefor. But few ontracts have dir ct re
lation to th f lin and ensibilities of th parties entering into
th m and th pain growing out of th ordinary br ach of
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riffith 32 Im a 409, 7 Am. R p. 208 ;
R oyal v. Smith, 40 Iowa 615. The d istinction we have
point d out i w ll stated in 1 utherland on Damag s, section
92.
tber exceptions have sometime been made, which we need
not further refer to. As sai in the case of Wadsworth v. W. U.
T 1 . Co., 86 Tenn. 695 8 S. W. R. 574, 6 Am. St. Rep. 864 : " These
illustrations serve the p urpose of showin()' that i n the ordinary
contract only pecuniary benefits are contemplated by the con
tractinO' p arti e , and that, therefor , the damages resu lting from
uch breach of contract must be measured by pecuniary stand
ard and that, where other than the pecuniary be efits are
contracted for, other than pecuniary standards shoul d be ap
pli d in the a certainment of damages flowing from the breach. ' '
' ' Th ca e b fore us, so far as i t i s an action for breach of con
tract, i subject to the same general rule ; and the defendant is
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answerable in damages for the breach, according to the nature

of the contract, and the character and extent of the injury suf-

fered by reason of its nonperformance. The message was sent

for a particular purpose, of which the defendant had knowledge.

That purpose was not of a pecuniary nature. There was no

offer or instruction to buy or sell anything — no proposition or

promise with respect to any business transaction. The message

was of far greater importance to the receiver than any of these.

It was information which defendant undertook to convey for

a stipulated sum, and which, if promptly conveyed, would have

enabled plaintiff to have been with him at the last moments, and

would have saved her the injury of which she complains

The messages were in proper language, and lawful in purpose.

She was entitled to the information they contained, and to what-

ever benefits that information would have conferred upon her,

even though such benefits be mainly or altogether to the feelings

and affections. The defendant contracted that she should have

those benefits, and that she should be spared whatever pain and

anguish such information, properly conveyed, would prevent."
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Reverting now to the damages which may be allowed if the

action is treated as ex delicto, and to the broader rule of dam-

ages in cases of tort, we find that, in very many of these actions,

damages are recoverable for mental anguish, some of which we

will refer to hereafter. It is conceded by appellant's counsel

that such damages may in certain cases be recovered, but they

insist that they are never recoverable unless accompanied by

some physical injury. It seems to us that, when it is conceded

that mental suffering may be compensated for in actions of tort,

the right of plaintiff to recover in this case is established. Let us

look to some of the cases authorizing recovery in such cases, and

see if there are no analogies. Damages for injuries to the feel-

ings are given, though there are no physical injuries, where a

person is wrongfully ejected from a train: Shepard v. Chicago

etc. Ry. Co., 77 Iowa, 54, 41 N. W. R. 564 ; in actions for slander

and libel : Terwilliger v. Wands, 17 N. Y. 54, 72 Am. D. 420 ; for

malicious prosecution : Fisher v. Hamilton, 49 Ind. 341 ; for false

imprisonment : Stewart v. Maddos, 63 Ind. 51 ; for criminal con-

versation and seduction, and for assault. So damages for in-

jured feelings were allowed where a conductor kissed a female

passenger against her will : Craker v. Chicago etc. Ry. Co., 36

Wis. 657, 17 Am. R. 504. So, likewise, it has been held that the

removal of the body of a child from the lot in which it was

rightfully buried to a charter plot gives the parent a right to

i-ecover for injury to his feelings : Meagher v. Driscoll, 99 Mass.

281, 96 Am. D. 759, And a widow may recover for such suffer-
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answerable in damages for the breach, according to the nature
of the contract, and the character and extent of the injury suf
fered by reason of its nonperformance. The message was sent
for a p articular purpose, of which the defendant had lmowledge.
That purpose was not of a pecuniary nature. There was no
offer or instruction to buy or sell anything-no prop osition or
promise with respect to any business transaction. The message
was of far greater importance to the receiver than any of these.
It was information which defendant undertook to convey for
a stipulated sum, and which, if promptly conveyed, would have
enabled plaintiff to have been with him at the last moments, and
would have saved her the inj ury of which she complains . . . . .
The message were in proper language, and lawful in purpose.
She was entitled to the information they contained, and to what
ever benefits that information would have conferred upon her,
even though such benefits be mainly or altogether to the feelings
and affections. The defendant contracted that she should have
those benefits, and that she should be spared whatever pain and
anguish such information, properly conveyed, would prevent. ' '
Reverting now to the damages which may be allowed i f the
action is treated as ex clelicto, and to the broader rule of dam
ages in cases of tort, we find that, in very many of these actions,
damages are recoverable for mental anguish, some of which -we
will refer to hereafter. It is conceded by appellant 's counsel
that such damages may in certain ca es be recovered, but they
insist that they are never recoverable unless accompanied by
some physical injury. It seems to us that, when it is conceded
that mental suffering may be compensated for in actions of tort,
the right of pl aintiff to recover in this case is e tablished. Let us
look to some of the cases authorizing recovery i n such cases, and
see if there are no analogies. Damages for inj uries to the feel
ings are given, though there are no physical injuries, where a
person is wrongfully ejected from a train : S hepard v. Chicago
etc. Ry. Co., 77 Iowa, 54, 41 N. W. R. 564 ; i n actions for slander
and l ibel : Terwilliger v. Wands, 1 7 N. Y. 54, 72 Am. D. 420 ; for
malicious prosecution : Fisher v. Hamilton, 49 Ind. 341 ; for false
imprisonment : Stewart v. Maddox, 63 Ind. 51 ; for criminal con
versation and seduction, and for assault. So damages for in
j ured feelings were allowed where a conductor kissed a female
pa enger against her will : Craker v. Chicago etc. Ry. Co., 36
Wis. 657, 1 7 Am. R. 504. So, l ikewise, it has been held that the
remo al of the body of a child from the lot in which it was
rightfully buried to a charter pl ot gives the parent a right to
recover for injury to his feeling : Meagher v . Driscoll, 99 Mass.
281, 96 Am. D. 759. And a widow may recover for such suffer710
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ing and nervous shock, against the person who unlawfully

mutilates the dead body of her husband, although no actual pe-

cuniary damages are alleged or proven : Larson v. Chase, 47

Minn. 307, 50 N. W. R. 238, 28 Am. St. R. 370. See, also, Suth-

erland on Damages, sec. 979, and authorities cited for kindred

cases. The wrongs complained of in these cases all directly af-

fected the feelings, and injury thereto proximately resulted.

But not more so than in the case at bar, where the injury to

the feelings is apparent, and suffering necessarily followed. This

rule of necessity applies where the feelings are directly affected

by the nature of the wrong complained of. It has no application

to such mental suffering as indirectly results from the commis-

sion of every tort.

Let us now look to our own cases for a moment, and see what

has been held. In the case of Stevenson v. Belknap, 6 Iowa, 103,

71 Am. D. 392, which was an action brought by a father for

the seduction of his daughter, this court approved an instruction

that damage may be given, not only for his loss of service and

actual expenses, but also on account of the wounded feelings of
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the plaintiff, and of his anxiety, as a parent of other children,

whose morals may be corrupted by the example. In the case of

McKinley v. Chicago etc. R. R. Co., 44 Iowa, 318, 24 Am. R. 748,

which was an action for an assault by one of defendant's em-

ployees upon the plaintiff, the lower court instructed the jury

that plaintiff might recover, as compensatory damages, not only

for bodily pain and suffering, but for the outrage and indignity

put upon him. This instruction was approved, and it was held

that mental suffering not arising from bodily pain, but from the

nature of the assault, might be recovered, the court using this

language : ' ' The question is fairly presented whether mental

anguish, arising from the nature and character of the assault,

constitutes an element of compensatory damages We,

on principle, are unable to see why mental pain arising from

or caused by the nature of the assault whereby the wound was

inflicted .... should not be an element of such damages." **A

careful examination of the authorities will disclose the fact that

the weight of adjudicated cases is in favor of the proposition

that mental anguish arising from the nature and character of the

assault is an element of compensatory damages The mind

is no less a part of the person than the body, and the sufferings

of the former are sometimes more acute and lasting than those

of the latter." It may also be said in this connection that the

court in this case declined to follow the case of Johnson v. Wells,

6 Nev. 224, 3 Am. R. 245, and kindred cases which are relied

upon by the appellant's counsel, remarking that "the decided
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ing and nervous shock, against the per on who unlawfully
mutilates the dead body of her husband, although no actual pe
cuniary damages are alleged or proven : Larson v. Chase, 47
Minn. 307, 50 N. W. R. 238, 28 Am. St. R. 370. See, also, Suth
erland on Damages, sec. 979, and authorities cited for kindred
cases. The wrongs complained of in these cases all directly af
fected the feelings, and inj ury thereto proximately resulted:
But not more so than in the case at bar, where the injury to
the feelings is apparent, and suffering necessarily followed. This
rule of necessity applies where the feelings are directly affected
by the nature of the wrong complained of. It has no application
to such mental suffering as indirectly results from the commis
sion of every tort.
Let us now look to our own cases for a moment, and see what
has been held. In the case of Stevenson v. Belknap, 6 Iowa, 103,
71 Am. D. 392, whic:J:i. was an action brought by a father for
the seduction of his daughter, this court approved an i nstruction
that damage may be given, not only for his loss of service and
actual expenses, but also on account of the wounded feelings of
the plaintiff, and of his anxiety, as a p arent of other children,
whose morals may be corrupted by the example. I n the case of
McKinley v. Chicago etc. R. R. Co., 44 Iowa, 318, 24 Am. R. 748,
which was an action for an assault by one of defendant 's em
ployees upon the p laintiff, the lower court instructed the jury
that pl aintiff might recover, as compensatory damages, not only
for bodily pain and suffering, but for the outrage and indignity
put upon him. This instruction was approved, and i t was held
that mental suffering not arising from bodily pain, but from the
nature of the assault, might be recovered, the court using this
language : ' ' The question is fairly p resented whether mental
anguish, arising from the nature and character of the assault,
constitutes an element · of compensatory damages. . . . . We,
on principle, are u nable to see why mental pain arising from
or caused by the nature of the assault whereby the wound was
inflicted . . . . should not be an element of such damages. ' ' ' ' A
careful examination o f the authorities will disclose the fact that
the weight of adjudicated cases is i n favor of the proposition
that mental anguish arising from the nature and character of the
assault is an element of compensatory damages. . . . . The mind
is no less a p art of the person than the body, and the sufferings
of the former are sometimes more acute and lasting than those
of the latter. ' ' It may also be said in this connection that the
court in this case declined to follow the case of Johnson v. Wells,
6 Nev. 224, 3 Am. R. 245, and kindred cases which are relied
upon by the appellant 's counsel, remarking that ' ' the decided
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weight of authority is opposed to the view taken in that ease, and

we are unwilling to follow it, and by so doing ignore the other

authorities cited." That the question was well considered and

deliberately decided is apparent from the fact that Mr, Justice

Day dissented from the conclusion of the majority. In the quite

recent case of Shepard v. Chicago etc. Ry. Co., 77 Iowa, 58, 41

N. W. R. 564, we went still farther, and squarely held that dam-

ages for mental suffering are recoverable, although there was no

physical pain or injury. In that case we said : "If these things

[wounded feelings] may be considered in connection with physi-

cal suffering, in estimating actual damages, we know no reason

which forbids their being considered in the absence of physical

suffering. It is said that the 'mental pain' contemplated by the

court in the case last cited (McKinley v. Chicago etc. R. R. Co.,

44 Iowa, 315, 24 Am. Rep. 748) includes something more than

mere wounded feelings or wounded pride, and that the latter can

be considered only where malice is alleged and proven, and where

there has been proof of actual bodily injury. We do not think

the claim is well founded. Humiliation, wounded pride, and the
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like may cause very acute mental anguish. The suffering caused

would undoubtedly be different in different persons, and no ex-

act rule for measuring it can be given. In ascertaining it, much

must necessarily be left to the discretion of the jury, as en-

lightened by the charge of the court. The charge given in this

case, as a whole, confined the jury to an allowance for compen-

satory damages." In the case of Curtis v. Sioux City etc. Ry.

Co., 87 Iowa, 622, 54 N. W. R. 339, this court squarely held that

damages might be recovered for mental pain and suffering, al-

though the damages for physical injury were merely nominal ;

and further held that such damages were compensatory, and not

punitive. In the case of Parkhurst v. Masteller, 57 Iowa, 480,

10 N. "VV. R. 864, which was an action for malicious prosecu-

tion, this court followed McKinley v. Chicago etc. R. R. Co.,

44 Iowa, 318, 24 Am. Rep, 748, and held that in such actions

actual damages would include compensation for bodily and men-

tal suffering, and clearly held that damages for mental suffering

might be recovered in such cases although entirely disconnected

from bodily suffering or disability. In a case of assault and bat-

tery (Lucas V, Flinn, 35 Iowa, 9), this court held that damages

for mental anguish might be allowed as compensation. In the

case of Paine v. Chicago etc. R. R. Co., 45 Iowa, 569, the rule

in McKinley v. Chicago etc, R. R. Co., 44 Iowa, 318, 24 Am. Rep.

748, was recognized ; but it was held there was no right of recov-

ery for injury to feelings, on account of the peculiar facts of that

case. And the case of Fitzgerald v. Chicago etc. R. R. Co., 50
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w i ·ht f authority is opposed to the view taken in that case, and
w
are unwilling to foll ow it, and by so doing ignore the other
authorities cited. ' ' That the question was well considered an<l
del ib rately decided is apparent from the fact that Mr. Justice
Day di ented from the conclusion of the majority. I n the quite
recent ca e of Shepard v. Chicago etc. Ry. Co., 77 Iowa, 58, 41
N. W. R. 564, we went stil l farther, and squarely held that dam
ages for mental suffering are recoverable, although there was no
physical pain or injury. In that case we said : ' ' If these things
[wounded feelings ] may be considered i n connection with physi
cal suffering, in estimating actual damages, we know no reason
which forbids their being considered in the absence of physical
suffering. It is said that the ' mental pain ' contemplated by the
court in the case last cited ( McKinley v. Chicago etc. R. R. Co.�
44 Iowa, 315, 24 Am. Rep. 748 ) includes something more than
mere wounded feelings or wounded pride, and that the latter can
be considered only where malice is alleged and proven, and where
there has been proof of actual bodily injury. We do not think
the claim is well founded. Humiliation, wounded p ride, and the
l ike may cause very acute mental anguish. The suffering caused
would undoubtedly be d ifferent in different persons, and no ex
act rul e for measuring it can be given. I n ascertaining it, much
must nece sarily be left to the discretion of the jury, as en
lightened by the charge of the court. The charge given in this
case, as a whole, confined the j ury to an allowance for compen
satory damages. ' ' I n the case of Curtis v. Sioux C ity etc. Ry.
.
Co., 87 Iowa, 622, 54 N. W. R. 339, this court squarely held that .
damages might be recovered for mental pain and suffering, al
though the damages for physical injury were merely nominal ;
and further hel d that such damages were compensatory, and not
punitive. In the case of Parkhurst v. Masteller, 57 Iowa, 480,
1 0 N. W. R. 864, which was an action for malici ous prosecu
tion, this court followed McKinley v. Chicago etc. R. R. Co.,
44 Iowa 318, 24 Am. Rep. 748, and held that i n such actions
actual damages wou l d include compensation for bodily and men
tal suffering, and clearly held that damages for mental suffering
might be recovered in such cases although entirely disconnected
from bodily suffering or disability. In a case of assault and bat
tery ( Lucas v. Flinn, 35 Iowa, 9 ) , this court held that damages
for m ntal anguish might be allowed as compensation. In the
ca e of Paine v. Chicago etc. R. R. Co. , 45 Iowa, 569, the rule
in McKinley v. Chicago etc. R. R. Co., 44 Iowa, 318, 24 Am. Rep.
748, was r cognized ; but it was held there was no right of recovry for injury to feelings, on account of the peculiar facts of that
ca e. And the case of Fitzgerald v. Chicago �tc .. R. R. Co 50
. •.
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Iowa, 79, merely follows Paine v. Chicago etc. R. R. Co., 45

Iowa, 569, and holds that, under the facts, plaintiff was not

entitled to recover. The rule of McKinley v. Chicago etc. R. R.

Co., 44 Iowa, 318, 24 Am. Rep. 748, has never, to our knowledge,

been doubted by any later decision. In the case of Stone v. Chi-

cago etc. R. R. Co., 47 Iowa, 88, 29 Am. Rep. 458, it was held

that the action in that case, owing to its peculiar facts, was an

action for breach of contract; and that damages for mental

suffering were not recoverable, and in this case it is said : "In-

sult and abuse accompanying a breach of contract cannot affect

the amount of recovery in such actions. If the action is based

upon a wrong, the jury are permitted to consider injury to

feelings, and many other matters which have no place in actions

to recover damages for breach of contracts": Citing Walsh v.

Chicago, etc. Ry. Co., 42 Wis. 23, 24 Am. R. 376. It is enough

to say here that the action at bar is ex delicto, or that damages

may be recovered as if it were, under our system of code plead-

ing. The only other case having any bearing upon this question

is Hall V. Manson, 90 Iowa, 585, 58 N. W. R. 881, which was a

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:41 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

case where plaintiff sought to recover damages for personal in-

juries sustained by reason of a defective street crossing. The

lower court instructed the jury that plaintiff might recover "for

the peril, if any, the jury may find she was subjected to,

from the evidence in the case." The court disapproved the in-

struction, not because damages for mental anguish could be

recovered, but because, "in our view of the instruction, its

wording would warrant the jury in allowing damages for mental

pain and suffering, which would include peril, and also for peril,

as a distinct, independent, and additional element of damage,

thereby allowing double compensation for the peril plaintiff

was in, which would be erroneous."

From these cases it is apparent that in actions of tort this

court has frequently announced the rule that damages for men-

tal suffering may be recovered, although there is no physical in-

jury. And, if this be so, why is not this a case where they

ought to be allowed? It cannot be possible that here is a legal

wrong for which the law affords no remedy. The wrong is

plain, the injury is apparent, and we think the law affords a

remedy, for compensatory damages, under the rules above given.

It must not be understood to follow that, in all actions ex delicto,

damages for mental suffering may be allowed. There must be

some direct and proximate connection between the wrong done

and the injury to the feelings, to justify a recovery for mental

anguish. But, when there is this connection so manifest as in

the case at bar, we think such damages ought to be allowed. It

713

v.

W. U. TELEGRAPH CO.

§ 185

Iowa, 79, merely follows Paine v. C hicago etc. R. R. o., 4,...
Iowa, 569, and holds that, under th fact , plaintiff was not
entitled to recover. The rule of McKinl y v. ChicaO'o etc. R. R.
Co., 44 Iowa, 318, 24 Am. Rep. 748, has never, to our knowl dge,
been doubted by any later decision. In the case of Stone v. Chi
cago etc. R. R. Co., 47 Iowa, 88, 29 Am. Rep. 458, it was held
that the action in that case, owing to it peculiar facts, was an
action for breach of contract ; and that damages for mental
sufferi ng were not recoverable, and in this case it is said : ' ' In
sult and abuse accompanying a breach of contract cannot affect
the amount of recovery in such actions. If the action is based
upon a wrong, the j ury are permitted to consider injury to
feelings, and many other matters which have no place in actions
to recover damages for br ach of contract ' ' : C iting Wal h v.
Chicago, etc. Ry. Co., 42 Wis. 23, 24 Am. R. 376. It is enouO'h
to say here that the action at bar is ex delicto, or that damages
may be recovered as if it were, under our system of code plead
ing. The only other case having any bearing upon this question
is Hall v. 1\1anson, 90 Iowa, 585, 58 N. W. R. 881, which was a
case where plaintiff sought to recover damages for personal in
juries sustained by reason of a defective street crossing. The
lower court instructed the j ury that plaintiff might recover ' ' for
the peril, if any, the j ury may find she was subjected to,
from the evidence in the case. ' ' The court d isapproved the in
struction, not because damages for mental anguish could be
recovered, but because, ' ' in our view of the instruction, its
wording would warrant the jury in allowing damages for mental
pain and suffering, which would include peril, and al o for peril,
as a distinct, independent, �nd additional element of damage,
thereby allowing double compensation for the peril plaintiff
was in, which would be erroneous. ' '
From these cases it i s apparent that i n actions of tort this
court has frequently announced the rule that damages for men
tal suffering may be recovered, although there is no physical in
jury. And, if this be so, why is not this a case where they
ought to be allowed � It cannot be pos ible that here i s a legal
wrong for which the law affords no remedy. The wrong is
plain, the injury is apparent, and we think the law affords a
remedy, for compensatory damages, under the rules above given.
It must not be understood to follow that, in all actions ex delicto,
damages for mental suffering may be allowed. There must be
some di rect and proximate connection between the wrong done
and the injury to the feelings, to justify a recovery for mental
anguish. But, when there is this connection so manifest as m
the case at bar, we think such damages ought to be allowed. It
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is very appropriately said, however, in one of the cases which has

been cited, that "great caution should be used in the trial of

cases like this, as it will be so easy and natural to confound the

corroding grief occasioned by the loss of a parent or other rela-

tive with the disappointment and regret occasioned by the fault

or neglect of the company, for it is only the latter for which re-

covery may be had; and the attention of juries might well be

directed to this fact." It is not necessary for us to determine

on which theory damages for mental anguish are recoverable. If

we find they are recoverable, either in an action for breach of

contract, or by reason of a breach of public duty, then the in-

struction given by the lower court was correct, and should be

sustained. It will be noticed that, in some of the cases holding

to a contrary doctrine from that here announced, recovery was

denied because of the form of the action ; that is to say, it was

held that the action in the particular case was for breach of con-

tract, and that damages for mental suffering were not recoverable

in such an action. Whether they would be recoverable in actions

ex delicto or not was not determined. Let us look for a moment
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at some of the objections urged to such a rule as we have an-

nounced.

1. It is said that such suffering is speculative and remote.

We have, as we think, answered this by showing that in actions

of this kind it is direct and proximate to the wrong complained

of.

2. It is urged that such damages are sentimental, are vague

and shadowy, and that there is no standard by which an injury

can be justly compensated or approximately measured. This

objection is answered if we find any case in which such damages

are allowed, for if they may be allowed in one kind of case they

may in all, so far as this objection is concerned. We have al-

ready seen numbers of cases, both from this and other states,

wherein it is held that damages for mental suffering, independ-

ent of physical injury, may be recovered. It is conceded by coun-

sel that damages can be recovered for mental suffering when ac-

companied by physical pain or bodily suffering. If this be true,

then let us ask how they can be any more accurately measured

when so accompanied than when not. Wlien it is once conceded

that mental anguish can be considered, and compensation made

therefor, then the objection last urged falls to the ground.

3. It is said there is no principle on which such damages can

be recovered. We have endeavored to show, to the best of our

ability, that there is abundant authority to justify a recovery in

such cases.

4. It is contended that the rule opens up a vast and fruitful
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is very appropriately said, however, in one of the cases which has
be n cit d, that ' ' great caution should be u ed in the trial of
ca e like this, as it will be so easy and natural to confound the
corroding arief occasioned by the loss of a parent or other rela
tive with the disappointment and regret occasioned by the fault
or neo'lect of the company, for it i s only the latter for which re
covery may be had ; and the attention of juries might well be
directed to this fact. ' ' It is not necessary for us to determine
on which theory damages for mental anguish are recoverable. If
we :find they are recoverable, either in an action for breach of
contract, or by reason of a breach of public duty, then the in
struction given by the lower court was correct, and should be
sustained. It will be noticed that, in some of the cases holding
to a contrary doctrine from that here announced, recovery was
denied because of the form of the action ; that is to say, it was
hel d th at the action in the particular case was for breach of con
tract, and that damages for mental suffering were not recoverable
in such an action. Whether they would be recoverable in actions
ex delicto or not was not determined. Let us look for a moment
at some of the objections urged to such a rule as we have an
nounced.
1. It i said that such suffering is speculative and remote.
We have, as we think, answered this by showing that i n actions
of this kind it is direct and proximate to the wrong complained
of.
2. It is urged that such damages are sentimental, are vague
and shadowy, and that there is no standard by which an injury
can be ju. tly compensated or approximately measured. This
objection is answered if we find any case i n which such damages
are allm' ed, for i f they may be allowed in one kind of case they
may in all, so far as thi objection is concerned. We have al
ready seen numbers of case , both from this and other states,
wherein it is held that damages for mental suffering independ
ent of physical injury, may be recover d. It is conceded by coun
sel that damages can be recovered for mental sufferina when ac
companied by physical pain or bodily suffering. If this be true
then let us ask how they can be any more accurately measured
when o accompanied than when not. When it is once conceded
that mental anguish can be considered, and compensation made
therefor, then the objection la t urged fa lls to the ground.
3. It is aid there is no principle on which such damages can
b recovered. We have endeavored to show to the best of our
ability , that there is abundant authority to j usti fy a recovery i n
uch cacses.
4 . It is contended that the rule opens up a vast and fruitful
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field for speculative litigation. We have endeavored to so guard

and limit the rule that there may be no mistaking its operation

and effect. If recovery is for breach of the contract, then it can

only be had because of the subject matter — the fact that it is

intelligence that is transmitted, and the feelings only affected.

And, if the recovery is had because it is a tort, then a somewhat

similar limitation is made, which we have tried to make apparent.

If, as thus limited, the rule opens up a vast and fruitful field of

litigation, it is only because telegraph companies fail to do

their duty. We cannot think that a rule which will tend to

make telegraph companies more careful in the matter of deliver-

ing their messages will be fraught with such fearful results as

counsel imagine. The single, plain duty of a telegraph company

is to make transmission and delivery of messages intrusted to it

with promptitude and accuracy. When that is done its respon-

sibility is ended. When it is omitted, through negligence, the

company should answer for all injury resulting, whether to the

feelings or the purse, one or both, subject to the proviso that

the injury must be the natural and direct consequence of the
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negligent act. We cannot conceive of any danger in such a

rule. It seems to us to be in accord with the enlightened spirit

of modern jurisprudence and that in actual practice no evil can

result therefrom. Juries may be prone, in cases of this kind, to

place their estimates high; but the judge is ever present, with

a restraining power, ample to prevent unconscionable and unjust

verdicts. Without further extending this opinion, it is sufficient

to say that the instruction of the district court was correct, and

the judgment is aifirmed.

186. WEST V. WESTERN UNION TELEGRAPH CO.,

39 Kan. 93; 17 Pac. B. 807; 7 Am. St. B. 530. 1888.

HoRTON, C. J. This was an action brought by George West

against the Western Union Telegraph Company to recover ten

thousand dollars damages, occasioned, as claimed in the petition,

by the gross and malicious negligence of the company to trans-

mit and deliver the following telegraphic message : —

''North Topeka, Ej^nsas, September 14, 1885.

"To George West, Delphos, Kansas, care Post-office.

v.

W. U. TELEGRAPH CO.

§ § 185, 186

field for speculative litigation. We have endeavored to so guard
and limit the rule that there may be no mistaking its op ration
and effect. I f recovery is for breach of the contract, then it can
only be had because of the subject matter-the fact that it is
intelligence that is transmitted, and the feelings only affected.
And, if the recovery is had because it is a tort, then a somewhat
similar limitation is made, which we have tried to make apparent.
I f as thus limited, the rule opens up a vast and fruitful field of
l itigation, it is only because telegraph companies fail to do
their duty. We cannot think that a rule which will tend to
make telegraph compan i es more careful in the matter of deliver
ing their messages will be fraught with such f arful results as
counsel imagine. The single, plain duty of a telegraph company
is to make transmission and delivery of me sages intrusted to it
with promptitude and accuracy. Wben that is done its respon
sibility is ended. When it is omitted, through negligence, the
company should answer for all injury resulting whether to the
feelings or the purse, one or both, subj ect to the proviso that
the injury must be the natural and direct consequence of the
negligent act. We cannot conceive of any danger in such a
rule. It seems to us to be i n accord with the enlightened spirit
of modern j urisprudence and that in actual practice no evil can
result therefrom. Juries may be prone, in cases of this kind, to
place their estimates high ; but the j udge is ever present, with
a restraining power, ample to prevent unconscionable and unjust
verdicts. Without further extending this opinion, it is sufficient
to say that the instruction of the district court was correct, and
the judgment is affirmed.
,

"Uncle Sam died last night; funeral Wednesday.

John G. West.**

Upon the trial, after the plaintiff had closed his evidence, the

telegraph company interposed, and filed a demurrer thereto,
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WE S T V. WE STERN UNION TELE GRAPH CO.,

39 Kan. 93; 17 Pac. R. 807; 7 Am. St. R. 530.

1888.

HORTON, C. J. This was an action brought by George West
against the Western Union Telegraph Company to recover ten
thousand dollars damages, occasioned, as claimed in the petition,
by the gross and malicious negl igence of the company to trans
mit and deliver the following telegraphic message :" NORTH T OPEKA , KANSAS, September 14, 1 885.
" To GEORGE W E ST , Delphos, Kansas, care Post-office.
" Uncle Sam died last night ; funeral Wednesday.
JORN G. WE ST. "

Upon the trial, after the plaintiff had closed his evidence, the
telegraph company interposed, and filed a demurrer thereto,
715
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upon the ground that no cause of action was proved. The court

sustained the demurrer. The plaintiff excepted, and brings the

case here for review.

The testimony introduced tended to show that the foregoing

written message was handed by John West, the son of George

West, to the agent of the telegraph company, at its office at

North Topeka, on the afternoon of its date, with directions "to

forward it immediately"; that the message was ordered by John

West to be sent for the benefit of his father; that he paid the

agent forty cents for sending the message; that subsequently

his father repaid to him the money; that Delphos is about one

hundred miles west of North Topeka; that at the date of the

message, and subsequently, it was operating a telegraph line

for hire between the towns of North Topeka and Delphos, with

an office in each town; that George West has resided in Kin-

mundia, Illinois, since 1859; that in September, 1885, he was

visiting in Kansas, and at the date of the message, and for

several days thereafter, was with friends in the neighborhood

of Delphos; that Samuel C. West was his oldest brother, and
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after his death that he had no other brother living ; that Samuel

lived at Philadelphia, Pennsylvania, and at the time of his death

was seventy-eight years of age; that George West was seventy-

three years of age; that he was expecting to hear of the death

of his brother, on account of his ill health, and was anxious to

attend his funeral, if notified in time; that while in Kansas he

had so fixed his matters as to start at a moment's warning to

attend the funeral ; that on September 14, 1885, he inquired at

the post-office at Delphos for his mail, but did not receive the

telegram ; that he inquired frequently afterward, and sent others

to inquire for his mail, but never received the telegram; that

subsequently he learned by a letter from his son John of the

death of his brother Samuel, but the information came too late

for him to attend the funeral ; that if he had received the tele-

gram within a reasonable time after it had been sent, he could

have attended the same; that his son John informed the agent

at the office of the telegraph company in North Topeka that the

message had never been delivered; that George West also in-

quired at the office of the telegraph company at Delphos on the

morning of the 18th of September for the telegram; that the

agent said that none had been received for him; that he then

told the agent "he would investigate the matter," and he replied

"he had received none, and that none could have been received

without his knowing it"; that both George West and John West

were informed by the agent at North Topeka that the message

had been sent over the wire at its date to Delphos ; that the tele-
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upon the ground that no cause of action was proved. The court
su tain d the demurre r. The p laintiff excepted, and brings the
case here for review.
The testimony introduced tended to show that the foregoing
written me sage was handed by John West, the son of George
West, to the agent of the telegraph company, at its office at
North Topeka, on the afternoon of its date, with directions " to
forwarcl it immediately ' ' ; that the message was ordered by John
West to be sent for the benefit of his father ; that he paid the
agent forty cents for sending the message ; that subsequently
his father repaid to him the money ; that Delphos is about one
hundred miles west of North Topeka ; that at the date of the
message, and subsequently, it was operating a telegraph l ine
for hire b tween the towns of North Topeka and Delphos, with
an office i n each town ; that George West has resided in Kin
mundia, Illinois, since 1859 ; that in September, 1 885, he was
visiting in Kansas, and at the date of the message, and for
several days thereafter, was with friends in the neighborhood
of Delphos ; that Samuel C. West was his oldest brother, and
after his death that he had no other brother l iving ; that Samuel
l ived at Philadel phia, Pennsylvania, and at the time of his death
was seventy-eight years of age ; that George West was seventy
three years of age ; that he was expecting to hear of the death
of his brother, on account of his ill health, and was anxious to
attend his funeral, if notified in time ; that while in Kansas he
had so fixed his matters as to start at a moment 's warning to
attend the funeral ; that on S ptember 14, 1885, he inquired at
the post-office at Delphos for his mail, but did not receive the
telegram ; that he inquired frequently afterward, and sent others
to inquire for his mai l , but never received the telegram ; that
subsequently he learned by a letter from his son John of the
death of his brother Samuel, but the information came too l ate
for him to attend the funeral ; that if he had received the tele
gram within a reasonable time after it had been sent, he could
have attended the same ; that h is son John i nformed the agent
at the office of the tel egraph company i n North Topeka that the
messag had never been delivered ; that George West also i n
qui red at the office of the telegraph company at Delphos on the
morning of the 18th of September for the tel egram ; that the
ag nt said that none had been received for him ; that he then
told the agent " he would investigate the m atter, " and he replied
' ' he had received none, and that none could have been received
without his knowing it ' ' ; that both George West and John West
w re informed by the agent at North Topeka that the message
had been sent over the wire at its date to Delphos ; that the tele716
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gram was never delivered to the post-office at Delphos, or to

George West, by the agent of the telegraph company, or any one

else.

Upon what grounds the trial court sustained the demurrer

to the evidence is not clearly disclosed. In our opinion, the

demurrer should have been overruled, as there was ample evi-

dence introduced for the case to go to the jury. The message

was written and delivered at the office in North Topeka, and

paid for by John West, the son of the plaintiff, for the benefit

of the latter. Subsequently, George West returned to his son

the money paid by him to the telegraph company, and ratified

and approved his son's acts in the transaction, in all respects

as if the message originally had been written and sent under

his direction. In Burton v. Larkin, 36 Kan. 246, 13 Pac. R. 398,

59 Am. R. 541, it was held that a "person for whose benefit a

promise to another, upon a sufficient consideration, is made may

maintain an action on the contract in his own name against the

promisor." In Dresser v. Wood, 15 Kan. 344, it was held "that

where an action is commenced by an attorney at law, without
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the knowledge or consent of the plaintiff, the plaintiff may af-

terward ratify the same, and thereafter be entitled to all its

benefits." The contract, therefore, made by the son with the

telegraph company, for the benefit of his father, which was

afterward approved and ratified by the father, was sufficient

as the basis of this action. The plaintiff, upon the evidence

introduced, was entitled to recover judgment against the de-

fendant for his actual damages, including the forty cents paid

for the transmission of the message : Western Union Tel. Co. v.

Howell, 38 Kan. 685, 17 Pac. R. 313 ; Western Union Tel. Co. v.

Crall, 38 Kan. 679, 17 Pac. R. 309 ; Logan v. Telegraph Co., 84

111. 468.

Further than this, if upon another trial it shall be established

that there was such gross negligence on the part of the agents of

the telegraph company as to indicate wantonness or a malicious

purpose in failing to transmit and deliver the message, then the

plaintiff would be entitled to exemplary damages. Such dam-

ages are given more to punish the wrong-doer than to recompense

the party injured: Scott and Jarnagin on Telegraphs, sees.

417, 418 ; Southern Kansas Ry. Co. v. Rice, 38 Kan. 398, 16 Pac.

R. 817, and cases cited therein. In Schippel v. Norton, 38 Kan.

567, 16 Pac. R. 804, we recently held where no actual damage

is suffered, no exemplary damages can be recovered; but as ac-

tual damages are shown in this case, that decision is not ap-

plicable.

It seems, however, to be claimed upon the part of the plaintiff
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gram was never deliv r d to the post-office at Delphos, or to
George West, by the agent of the telegraph company, or any one
lse.
Upon what grounds the trial court sustained the demurrer
to the evidence is not clearly disclosed. In our opinion, the
demurrer should have been overruled, as there was ample evi
dence introduced for the case to go to the jury. The message
was written and del ivered at the office in North Topeka, and
paid for by John West, the son of the plaintiff, for the benefit
of the latter. Subsequently, George West returned to his son
the money paid by him to the telegraph company, and ratified
and approved his son 's acts in the transaction, in all respects
as if the message originally had been written and sent under
his direction. In Burton v. Larkin, 36 Kan. 246, 13 Pac. R. 398,
59 Am . R. 541, it was held that a ' ' person for whose ben fit a
promise to another, upon a sufficient consideration, is made may
maintain an action on the contract i n his own name against the
promisor. ' ' In Dres er v. Wood, 15 Kan. 344, it was hel d ' ' that
where an action is commenced by an attorney at law, without
the knowledge or consent of the plaintiff, the plaintiff may af
terward ratify the same, and thereafter be entitled to all its
benefits. ' ' The contract, therefore, made by the son with the
telegraph company, for the benefit of his father, which was
afterward approved and ratified by the father, was sufficient
as the basis of this action. The plaintiff, upon the evidence
introduced, was entitled to recover judgment against the de
f ndant for his actual damages, including the forty cents p aid
for the transmission of the message : Western Union Tel. Co. v.
Howell, 38 Kan. 685, 1 7 Pac. R. 313 ; Western Union Tel. Co. v.
Crall, 38 Kan. 679, 1 7 Pac. R. 309 ; Logan v. Telegraph Co., 8 4
Ill. 468.
Further than this, if upon another trial it shall b e established
that there was such gross negligence on the part of the agents of
the telegraph company as to indicate wantonness or a malicious
purpose in failing to transmit and deliver the message, then the
plaintiff would be entitled to exemplary damages. Such dam
ages are given more to punish the wrong-doer than to recompense
the party injured : Scott and Jarnagin on Telegraphs, secs.
417, 41 8 ; Southern Kansas Ry. Co. v. Rice, 38 Kan. 398, 1 6 Pac.
R. 817, and cases cited therein. In Schippel v. Norton, 38 Kan.
567, 16 Pac. R. 804, we recently hel d where no actual damage
is suffered, no exemplary damages can be recovered ; but as ac
tual damages are shown in this case, that decision is not ap
plicable.
It seems, however, to be claimed upon the part of the plaintiff
717
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that he is entitled to recover for his mental anguish or suffering

occasioned by the delay in the announcement of the death of his

brother. Where mental suffering is an element of physical pain,

or is a necessary consequence of physical pain, or is the natural

and proximate result of the physical injury, then damages for

mental suffering may be recovered, where the injury has been

caused by the negligence of the defendant; but in an action of

this kind, we do not think that damages for mental anguish or

suffering can be allowed. ' ' Such damages can only enter into and

become a part of the recovery where the mental suffering is the

natural, legitimate, and proximate consequence of the physical

injury": City of Salina v, Trosper, 27 Kan. 544. The general

rule is, "that no damages can be recovered for a shock and injury

to the feelings and sensibilities, or for mental distress and an-

guish caused by a breach of the contract, except a marriage

contract": Russell v. Western Union Tel. Co., 3 Dak. 315, 19

N. W. R. 408. In So Relle v. Western Union Tel. Co., 55 Tex.

308, 40 Am. R. 805, it was decided that an action for mental

suffering alone can be maintained. The opinion in that case,

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:41 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

however, was prepared by a member of the commission of appeals

of Texas. And subsequently, in the case of Gulf etc. Ry. Co. v.

Levy, 59 Tex. 563, 46 Am. R. 278, the supreme court of Texas

overruled that decision: See, also, Wood's Mayne on Damages,

1st Am. ed., 74.

We also add that the trial court should have permitted the

plaintiff to show the arrangements made with his son John to

forward to him at Delphos all telegrams and mail matter that

came addressed to him at Topeka.

The judgment of the district court will be reversed, and the

cause remanded for further proceedings, in accordance with the

views herein expressed.
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that he is entitl d to recover for his mental anguish or suffering
occasi oned by the delay in the announcement of the death of his
broth r. Where mental suffering is an element of physical pain,
or is a necessary consequence of physical pain, or is the natural
and proxi mate result of the physical inj ury, then damages for
mental suffering may be recov r d, where the injury has been
caused by the negligence of the defendant ; but in an action of
this kind, we do not think that damages for mental anguish or
suffering can be allowed. ' ' Such damages can only enter into and
become a part of the recovery where the mental suffering is the
n atural, legitimate, and proximate consequence of the physical
injury ' ' : C ity of Salina v. Trosper, 27 Kan. 544. The general
rul e is, ' ' that no damages can be recovered for a shock and injury
to the feelings and sensibil iti es, or for mental distress and an
guish caused by a breach of the contract, except a marriage
contract " : Russel l v. Western Union Tel. Co., 3 Dak. 315, 1 9
N. W. R. 408. I n So Relle v. Western Union Tel. Co., 55 Tex.
308, 40 Am. R. 805, it was decided that an action for mental
suffering al one can be maintained. The opinion i n that case,
however, was prepared by a member of the commission of appeals
of Texas. And subsequently, in the case of Gulf etc. Ry. Co. v.
Levy, 59 Tex. 563, 46 Am. R. 278, the supreme court of Texas
overruled that decision : See, also, Wood 's Mayne on Damages,
1st Am. ed., 74.
We also add that the trial court should h ave permitted the
plaintiff to show the arrangements made with his son John to
forward to him at Delphos all telegrams · and mail matter that
came addressed to him at rropeka.
The judgment of the district court will be reversed, and the
cause remanded for further proceedings, in accordance with the
views herein expressed.

ns

