CHAPTER XVII
PENALTIES FOR UNJUST REFUSAL TO DISCLOSE
Most jurisdictions provide that a party who refuses
to disclose, when ordered by the court to do so, may be
punished by having his pleading stricken. Such a pen
alty is derived from the chancery practice. 1 The ques
tion has been raised in some jurisdictions whether there
are not constitutional limitations upon the power of a
court to strike a party 's pleading for failure to disclose.
The question was first raised in the case of Hovey v.
Elliott.• In that case the United States Supreme Court,
speaking through Mr. Justice White, held that such a
penalty lacked due process of law. But the particular
disobedient act was a refusal to pay certain money into
court. The circumstances show rather clearly that the
punishment was given as for contempt. The court con
sidered thoroughly the history of punishment for civil
contempt, and less thoroughly the ancient chancery prac
tice of taking the bills pro confesso upon refusal to dis
cover by answer. A decade later in a case in which a
similar punishment was meted out, but this time for
unjust refusal to discover books and papers, the Supreme
Court. distinguished the earlier case in a way which was
in accord with the historic rules as to the penalty in dis
covery proceedings in chancery. The gist of the dis
·
tinction . was that the earlier case only prohibited the
striking of a pleading as a contempt penalty and did not
1 Langdell,

Summary of Equity Pleading, 84.
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prevent its use in imputing an admission of a want of
merit in the pleading by refusal to discover.8 Since then
the practical application of the doctrine of the Hovey
case has been still further limited by the Supreme Court '
and the lowen federal courts have practically disregarded
the case in so far as discovery .•proceedings are con
cerned.6
Many of the state courts have upheld the default pen
alty without any quibbles over constitutional questions.6
Others have expressly decided that there is no want of
due process.7 The New York Court of Appeals has pre
tended to follow the federal decisions in the matter.
The exact position taken is evidenced by a quotation
from an opinion by Pound, J. : " The line may thus be
definitely drawn between the proper punishment for sup
pressing evidence and the improper punishment as for
contempt merely. ' ' 8 The California court has held that
the plaintiff's pleading may be stricken but that the de
fendant 's may not. The latter is said to be unconstitu
tional as restricting the right of defense.9 The default
penalty has been held constitutional in Washington upon
the ground that failure to answer may be construed as
an admission. Hence it is held that the penalty can be
applied only when the facts elicited are material and go
to all of the issues of the case.10 Lawyers in ,various
v. Arkansas (1908) 212 U. S. 322.
U. 738.
Havraise Peninsulaire de Navigation a Vapeur (1927) 22 F. (2d) 904.
6 See a long list of such eases cited in the ease in the preceding :foot
note.
7 Kwiatkowski v. Putzhaven (1919) 189 Ind. 119, 126 N. E. 3 ; Ed
monds v. Federal Securities Co. (1930) 131 Kan. 11, 290 Pae. 3 ; Miles v.
Armour (1911) 239 Mo. 438, 144 S. W. 424.
8 Feingold v. Walworth Bros. (1924) 238 N. Y. 446, 454, 144 N. E.
675. See also comment of Dean Wigmore on the ease in 19 Illinois Law
Rev. 594.
9 Summerville v. Kelliher ( 1904) 144 Cal. 155, 77 Pae. 889 ; Oneill v.
Thomas Day Co. (1907) 152 Cal. 357, 92 Pae. 856.
10 Lawson v. Black Diamond Coal Mining Co. (1906) 44 Wash. 26,
86 Pae. 1120; Capps v. Frederick (1906) 44 Wash. 38, 86 Pae. 1128.

8 Hammond Packing Co.

4 Roller v. Murray (1914) 234
S.
II Wittenberg Coal Co. v. Compagnie
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states say that there are several considerations which are
worthy of note in regard to the practical enforcement of
the default penalty. First, courts are very reluctant to
actually enforce punishment. 11 But it is possible some
times to obtain a modified form of the penalty, namely, a
stay of proceedings until discovery is granted. Such an
expedient is encouraged under the New York practice
by the rule that proceedings may be stayed if notice of
the examination has been served upon the attorney for
the party to be examined, whereas a party can be de
faulted only after he has been served with subpoena.12
It is said further that the very threat of the penalty has
the effect of encouraging a full and voluntary disclosure ;
that the indirect effect of the sanction is salutary. Judges
say that, as a practical matter, it is easier to strike the
party 's pleading than it is to put him in jail for con
tempt. There is seldom any necessity of a final appli
cation of either penalty, but the gesture of the former is
more easily accomplished. Indeed, such reasoning
prompted the introduction of the penalty in Ontario, for
it was thought that it provided a convenient escape for
the court when it appeared undesirable to put the party,
in jail.
All of the states whieh have a procedure for dis
covery, except Connecticut, provide as one of the penal
ties that the party may be punished as for contempt.
Attachment for contempt is the only way a recalcitrant
witness can be punished, for he has no pleading to be
stricken. Lawyers in jurisdictions in which this penalty,
and only this, obtains say that it offers a sufficient sanc
tion for a full discovery.
·

11 .An analysis of the eases in the .American Digest under " Discovery, "
Key-Nos. 70, 77, 107, will show that this is so.
18 Bloek v. Guaranty Trust Co. (1922) 198 N. Y. S. 305 ; Levine v.
Moskowitz (1923) 200 N. Y. S. 597. See also Rothschild, The Simpli
fication of Civil Practice in New York, 23 Col. L. Rev. 732, 738, 741.
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Louisiana has adopted the view of the civil law and,
accordingly, provides a pro tanto punishment. If a party
wrongfully refuses to answer interrogatories the par
ticular interrogatories, rather than the whole cause, are
taken for confessed. 18 Texas formerly had a similar
prov1s1on. But curiously enough, that which was in
tended as a pro tanto penalty turned out to be even more
stringent in its practical operatipn than are penalties
which are supposedly very harsh. Prior to 1897 if a
party who was being examined for discovery refused to
answer a question the notary simply noted down the
refusal and the question, which might be in leading form,
was deemed admitted. If the examining lawyer met with
one refusal he could put the same question in such varied
forms as to place his adversary in a very unfavorable
position. Usually the lawyer would continue to ply
questions until the party in desperation would give an
answer rather than suffer such an imputed .admission.
A Kentucky lawyer uses a rather novel expedient when
a party whom he is examining refuses to answer. It is
in the direction of the Texas practice. As soon as the
party refuses to answer, the examining lawyer makes
an avowal as to what he thinks the party would testify if
he did answer. Of course the avowal has no legal status.
But sometimes , it does incite the party to give his own
answer, and the general psychological effect, it is said,
is advantageous to the examiner.
,
Pro tanto penalties are effected by some of the special
statutes for production and inspection of document s :
if inspection is unjustly refused the court may exclude
the document from evidence or may instruct the jury to
believe it to be such as the applicant for discovery affirms
that it is.
18 Rev. Code

of

Prac. (Marr, 1927) sec. 349.

